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PEEFACE  TO  VOLUME  LXXIV 


The  case  of.  most  imposing  appearance  in  this  volume  isi 
Howard  v.  Goaaet,  pp.  327  sqq.j  which  contains  much  learning 
and  much,  elaborate  discussion  about  the  judicial  or  quasi- 
judicial  powers  of  the  House  of  Commons.  In  the  Exchequer 
Chamber  the  only  point  ultimately  decided  was  that  the  House 
is  a  Superior  Court,  and  its  proceedings  are  entitled  to  the 
same  favourable  construction,  so  that  its  warrants  are  presumed 
to  be  within  its  jurisdiction  and  regular. 

Bumey  v.  Macdonald^  p.  5,  gives  a  curious  account  of  an 
attempted  secret  trust  and  what  did  not  come  of  it.  Turner 
V.  Amble9*^  p.  278,  decides  the  rather  nice  point  that  reason- 
able and  probable  cause,  as  a  defence  to  an  action  for  malicious 
prosecution,  means  cause  known  to  the  defendant  at  the  time 
when  he  prosecuted  the  plaintiff,  and  inducing  his  belief  in 
the  plaintiffs  guilt.  Another  cause  not  known  to  and  acted 
upon  by  the  plaintiff  will  not  avail  him  even  if  in  itself  such 
that  he  would  have  been  excusable  for  acting  upon  it.  In 
other  words,  the  justification  is  not  absolute,  but  only  per- 
sonal. The  comments  of  Hawkins,  J.  in  Hicks  v.  Faulkner, 
8  Q.  B.  D.  167,  171,  appear,  with  great  respect,  not  to 
keep  the  two  points  of  reasonable  and  probable  cause  and 
absence  of  malice  as  distinct  as  they  ought  to  be.  We 
may  note  in  this  connexion  that  the  Harvard  Law  Review 
for  April,  1905,  contains  a  learned  and  instructive  article 
by  Prof.  J.  B.  Ames  on  wrongful  motive  as  an  element  of 
liability  in  tort. 

Attorney 'Gene^'al  \.  Hitchcock,  p.  592,  is  important  as 
fixiug  the  bounds  within  which  evidence  is  admissible  merely 
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for  the  purpose  of  contradicting  what  a  hostile  witness  has 
said. 

Any  one  who  is  disposed  to  maintain  that  there  is  no 
difference  between  a  first  cousin  once  removed  and  a  second 
cousin,  or  that  sweet  spirits  of  nitre  are  spirits  simpliciter  for 
the  purpose  of  the  excise  officer,  will  find  that  authority  is 
against  him:  Corporation  of  Bridgnorth  v.  Collins^  p.  \oii  ; 
Attomet/" General  v.  Bailey^  p.  672. 

C.   P.    Cooper's   reports   are   strange   books.      They    ai-e 
perversely  constructed  or  rather  thrown  together ;  they  mi^ 
up  reports  in  the  proper  sense  with  compilations  from  written 
and  printed  documents  not  certified  by  any  member  of  the 
Bar  present  at  the  hearing  and  decision  of  the  cause ;  and 
they  are  overloaded  with  matter  in'elevant  to  a  reporter's 
purpose,  though  much  of  it  is  interesting.    Nevertheless  they 
often  give   information    on    points  where   more   authentic 
sources  fail  us.     Here  they  have  been  drawn  upon  for  one  or 
two  judgments  not  to  be  found  elsewhere,  for  example  that 
of  Lord  Cottenham  in  Strange  v.  Brennan^  p.  98. 
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NOTE. 

The  first  and  last  pages  of  the  original  report  according  to  the 
paging  by  which  the  original  repoi-ts  are  nsuaUy  cited,  are  noted  at 
the  head  of  each  case,  and  references  to  the  same  paging  are 
continued  in  the  margin  of  the  text. 
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WATSON  V.  ENGLAND  (1).  w«- 

(Id  Simons,  1—6;  S.  0.  9  Jiir.  648.)  -LJ 

A  married  woman  having  power  to  dispose  of  1,5007.  by  lier  will,  gave     Sh^wbll, 
the  interest  of  it  to  her  husband  for  his  life,  and  directed  that,  after  his  _  *  J 

decease,  the  principal  should  be  divided,  equally,  between  the  five  daughters  '-     ^ 

of  her  sister,  B. :  and,  if  any  of  them  should  die  during  her  husband's  life- 
time leaving  issue,  that  the  respective  issue  of  such  deceased  daughters 
should  have  equally  divided  among  them  their  mother's  share :  but  in  case 
any  of  them  should  die  during  her  husband's  lifetime  without  lawful 
issue,  that  the  1,500/.  should  be  divided,  share  and  share  alike,  among  the 
surviving  said  daughters. 

Held  that  the  word  *'  surviving  "  had  reference  to  the  testatrix's  husband, 
and,  therefore,  as  all  the  daughters  died  in  his  lifetime  and  only  one  of  them 
left  issue,  that  four-fifths  of  the  1,5002.  were  undisposed  of. 

John  Watbon,  in  contemplation  of  his  marriage,  executed  a  bond 
for  Becoring  the  payment  of  1,6002.,  by  his  heirs,  executors  or 
administrators,  to  the  obligees  in  trust  for  his  intended  wife,  in 
the  event  of  his  dying  in  her  lifetime,  and  also  for  securing  the 
payment,  by  him,  of  the  same  sum,  to  such  person  or  persons  as 
she  should,  by  will,  appoint  in  the  event,  which  happened,  of  her 
dying  in  his  lifetime. 

Mrs.  Watson,  by  her  will,  gave  the  interest  of  the  1,600Z.,  to  her 
husband  in  case  he  should  survive  her:  "  And,  after  his  decease,  I 
order  that  the  said  sum  of  *1,500/.  shall  be  divided  equally  among        [  *2  ] 

(1)  The Yice-Chancellob's original  tion  of  the  plaintiff's  counsel;   and 

riew    of   this  will  may  be   thought  see  FTAtfe  v.  5aA;«r  (1860)  2  DeG.F.  & 

preferable  to  the  construction  which  J.  66,  29  L.  J.  Ch.  577,  6  Jur.  (N.  S.) 

he  subsequently  adopted  in  his  judg-  691.— 0.  A.  S. 
ment  in  accordance  with  the  sugges- 

R.R. — VOL.  LXXiv.  1 


I  1845.    CH.     15  SIMONS,  2—8.  [r.e. 

Watson  the  five  daughters  of  my  late  sister,  Bilton.  If  any  of  the  said 
EvoLAKD.  daughters  should  die  during  my  husband's  lifetime  leaving  lawful 
issue,  then  my  will  is  that  the  respective  issue  of  such  deceased 
daughters,  shall  have  equally  divided  among  them  their  mother's 
share :  but  in  case  any  of  the  said  daughters  of  my  sister  Bilton, 
should  die  during  my  husband's  lifetime  without  lawful  issue,  that 
then  the  said  sum  of  1,5002.  shall  be  divided,  share  and  share  alike, 
among  the  surviving  said  daughters.  I  also  give,  after  my  hus- 
band's decease,  to  the  said  daughters  of  my  sister  Bilton,  to  be 
equally  divided  among  them,  share  and  share  alike,  the  following 
articles  of  plate,  namely,  one  silver  teapot,  three  silver  sugar- 
basons,"  &c.,  &c. 

The  testatrix's  sister  Bilton  had  five  daughters  living  at  the  date 
of  the  will ;  three  of  them  died  before  the  testatrix  without  issue, 
and  the  other  two  died  in  her  husband's  lifetime,  one  of  them, 
whose  name  was  Margaret,  in  1884,  without  issue,  and  the  other, 
whose  name  was  Sarah  Snowball,  in  1821,  leaving  issue  a  son,  the 
defendant  John  Snowball,  who  administered  to  his  mother,  and 
also  to  his  aunt  Margaret. 

John  Watson,  the  testatrix's  husband,  died  in  1841 ;  and,  in  1842, 
his  personal  representative  filed  the  bill  in  this  cause,  stating  that 
he  had  been  advised  that  only  one-fifth  of  the  money  due  on  the 
bond  had  become  payable,  and  that  the  defendant,  John  Snowball, 
was  entitled  to  that  fifth,  and  praying  that  the  rights  and  interests 
of  the  parties  interested  in  the  principal  and  interest  due  on  the 
bond,  might  be  ascertained  and  declared. 
« 
[  3  ]  Mr.  Beihell  and  Mr.  Hubback,  for  the  plaintiff,  said  that  the 

words,  "the  surviving  said  daughters,"  meant  the  daughters  of 
Mrs.  Bilton  who  should  survive  the  husband  of  the  testatrix,  and 
that,  if  all  of  them  had  died  in  his  lifetime  without  issue,  there 
would  have  been  an  intestacy  as  to  the  whole  of  the  1,500Z. ;  but,  as 
one  of  them,  Mrs.  Snowball,  had  left  issue,  and  as  the  will  gave  the 
share  of  a  daughter  dying  in  the  husband's  lifetime  and  leaving 
issue,  to  her  issue,  there  was  an  intestacy  as  to  the  whole,  except 
Mrs.  Snowball's  fifth,  which  John  Snowball  was  entitled  to,  in  his 
own  right,  by  way  of  substitution  for  his  mother.     *     ♦     ♦ 

Mr.  Wakefield  and  Mr.  Canhien,  for  John  Snowball,  said  that 
Mrs.  Snowball  and  her  sister,  Margaret,  were,  "  the  surviving  said 
daughters,"  of  Mrs.  Bilton,  and  that,  as  such,  they  became  entitled 
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to  the  whole  of  the  1,500{.  in  equal  shares ;  that  the  share  of  Mrs.      Watson 

Snowball  was  divested  in  favour  of  her  issue ;  but  there  was  nothing,     enoland. 

in  the  will,  to  divest  her  sister's  share,  and,  consequently,  that  John 

Snowball  was  entitled  to  one-half  in  his  own  right,  as  being  the 

son  and  only  issue  of  Mrs.   Snowball,  and  to  the  other  half  as 

the  representative  of  her  sister :  *Jarvis  v.  Pond  (i) ;  Lejeune  v.        L  **  J 

Lejeune  (2) ;  Crowder  v.  Stone  (3) ;  Eyre  v.  Marsden  (4). 

At  the  conclusion  of  the  argument  for  the  defendant, 

Thb  Yicb-Ghakcellob,  addressing  Mr.  Bethell,  said : 

The  1,500Z.  is  directed  to  be  divided,  in  the  first  instance,  between 
the  five  daughters  of  the  testatrix's  late  sister,  Bilton.  Then  the 
testatrix  says :  "  If  any  of  the  said  daughters  should  die  during  my 
husband's  lifetime  leaving  lawful  issue,  then  my  will  is  that  the 
respective  issue  of  such  deceased  daughters,  shall  have  equally 
divided  among  them  their  mother's  share  :  but,  if  any  of  the  said 
daughters  of  my  sister  Bilton  should  die  during  my  husband's  life- 
time without  lawful  issue,  that  then  the  said  sum  of  1,500Z.  shall  be 
divided,  share  and  share  alike,  among  the  surviving  said  daughters." 
Now,  the  order  in  which  those  two  clauses  are  placed  with  respect  to 
each  other,  is  immaterial.  They  will  have  the  same  effect  whether 
the  second  precedes  or  follows  the  first.  Therefore  the  issue  of  a 
daughter  dying  in  the  lifetime  of  the  testatrix's  husband,  would 
take  all  that  the  daughter  might,  eventually,  become  entitled  to. 
And  it  is  very  remarkable  that  there  is  nothing  in  the  expression  : 
"  my  [sic]  surviving  said  daughters,"  which  shows  that  the  testatrix, 
by  the  word  "  surviving,"  must  necessarily  have  meant  surviving 
her  husband.  If  that  be  so,  there  was  no  gift  over  when  Margaret 
died  without  issue ;  for  there  was  then  no  surviving  daughter :  and, 
consequently,  John  Snowball  will  take  one-half  of  the  fund  as 
standing  in  the  place  *of  his  mother,  and  the  other  half,  as  [  *o  ] 
representing  Margaret. 

Mr.  BetheU : 

The  word  "  surviving"  is  a  relative  term ;  and  the  only  event  to 
which  it  can  have  reference,  is  the  death  of  the  husband  ;  on  the 
happening  of  which  event,  and  not  before,  the  money  was  to  become 
divisible. 

(1)  47  E.  B.  309  (9  Sim.  549).        (4)  48  E.  B.  73  (2  Keen,  564 ;  4  My. 

(2)  44  B.  B.  327  (2  Keen,  701).      &  Or.  231). 

(3)  27  B.  B.  68  (3  Buss.  217). 

1—2 
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Watsoh  (Thb  Vioe-Chancellob  :  According  to  that  construction,  there  is 

BmolIku.     All  intestacy  as  to  four-fifths  of  the  fund.) 

Undoubtedly  there  is ;  and  that  was  the  testatrix's  meaning. 

(The  Vicb-Chanoellob  :  It  is  plain  that  the  testatrix  meant  that 
the  issue  of  a  daughter  should  fully  represent  the  daughter.) 

The  testatrix  intended  that  the  issue  should  represent  the  daughter 
to  the  extent  of  the  daughter's  original  share,  but  no  further. 

(The  Vicb-Ghancbllob  :  It  struck  me,  when  I  first  read  the  will, 
that  the  construction  which  I  have  adverted  to  was  the  most  simple 
and  natural.  I  will,  however,  consider  the  case  before  I  finally 
dispose  of  it.) 

/tiZy9.       The  Vicb-Ghancbllob: 

In  this  case  the  testatrix  contemplated  three  events :  the  first 
was  the  event  of  the  five  daughters  of  her  sister  Bilton  surviving 
her  husband :  and  she  provides  for  that  event  by  directing  that, 
after  the  death  of  her  husband,  the  1,6002.  shall  be  divided,  equally, 
amongst  the  five  daughters. 

Then  there  were  two  other  contingencies.  The  daughters  might 
not  survive  the  testatrix's  husband ;  and,  if  they  did  not,  they  might 
either  leave  issue  or  not  leave  issue :  and  she  provides  for  those 
contingencies  in  the  following  words  :  ''  If  any  of  the  said  daughters 
should  die  during  my  husband's  lifetime  leaving  lawful  issue,  then 
[  *6  ]  my  will  is  that  the  respective  issue  of  such  ^deceased  daughters, 
shall  have  equally  divided  among  them  their  mother's  share ;  but 
in  case  any  of  the  said  daughters  of  my  sister  Bilton,  should  die 
during  my  husband*s  lifetime,  without  lawful  issue,  that  then  the 
said  sum  of  1,600{.  shall  be  divided,  share  and  share  alike,  among 
the  surviving  said  daughters."  It  is  perfectly  manifest  that  the 
words  :  '^  the  surviving,"  have  reference  only  to  the  event  that  was 
pointed  out,  namely,  the  event  of  surviving  the  husband. 

Declare  that  one-fifth  of  the  principal  and  interest  due  on  the 
bond  belongs  to  the  defendant  John  Snowball,  and  that  the 
remaining  four-fifths  are  undisposed  of. 
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BUENEY  V.  MACDONALD  (I).  i845. 

(15  Simons,  6—16 ;  S.  C.  9  Jur.  588.)  Dee.  in, 

A  testator  devised  freeholds  and  leaseholds  to  four  persons,  intending    «     ^^^^ 
them  to  hold  the  same  in  trust  for  an  alien,  and,  shortly  afterwards,  V.^O,     * 

informed  three  of  them  of  his  intent ;  and  those  three,  at  his  request,  wrote  r  ^  ^ 

letters  to  him  acknowledging  the  intended  trust,  in  ignorance  of  the,  fact 
that  the  intended  trust  would  be  illegal  and  therefore  inoperative.  After 
his  death,  a  suit  was  instituted  by  two  of  the  devisees  against  the  other  two, 
the  alien,  the  testator's  next  of  kin  and  the  Attorney-General  as  repre- 
senting the  Crown,  to  have  the  rights  of  the  parties  declared. 

The  CouBT  refused  to  make  any  declaration,  except  that  the  lands  were 
not  subject  to  any  trust. 

BoBEKT  Finch,  Esq.,  by  his  will  dated  the  19th  of  August,  1828, 
gave  all  his  books,  manuscripts,  statues,  busts,  bas-reliefs,  bronzes, 
medals,  coins,  gems,  prints,  pictures,  drawings,  and  the  interest  and 
dividends  of  *8,50(M.  Bank  stock,  to  his  secretary,  Henry  Mayer,  [  *i  ] 
whom  he  mentioned  to  be  a  native  of  Leghorn  in  Tuscany,  for  his 
life  ;  and  he  gave  to  C.  P.  Burney,  T.  Webster,  W.  Macdonald,  and 
Charles  Thompson,  their  heirs,  executors,  &c.  all  his  freehold  and 
leasehold  estates  and  all  other  his  personal  estate,  in  trust  to  pay 
the  rents,  interest,  &c.  thereof,  to  his  wife,  Maria  Finch,  for  life, 
and,  after  her  decease,  if  Mayer  should  be  then  living,  in  trust  to 
retain  the  rents  of  his  freehold  and  leasehold  estates  to  their  own 
use  daring  Mayer's  life,  and  to  pay  the  interest  of  the  residue  of  his 
personal  estate  to  Mayer  for  life,  and,  after  Mayer's  death,  to  dispose 
of  the  trust  property  in  the  manner  therein  mentioned. 

The  testator,  immediately  after  he  had  executed  his  will,  told 
Webster,  that,  although  he  had  given  the  rents  of  his  freehold  and 
leasehold  estates  to  him  and  to  Burney,  Macdonald  and  Thompson, 
during  Mayer's  life,  yet  he  did  not  intend  them  to  retain  such  rents 
to  their  own  use,  but  to  pay  them  to  Mayer ;  and  that  he  had  made 
each  devise  to  them,  because  Mayer  was  a  foreigner :  and  he  then 
requested  Webster  to  give  him  some  memorandum  or  acknowledg- 
ment, in  writing,  of  the  purpose  for  which  such  devise  and  bequest 
ot  his  freehold  and  leasehold  estates  had  been  made  :  and,  there- 
apon,  Webster  wrote  to  him  the  following  letter :  "  My  dear  Sir  :  I 
request  that  you  will  accept  this  as  an  acknowledgment  from  me 
that  I  am  aware  that  your  bequest,  in  your  will  dated  this  day,  of 
the  rents  and  profits  of  your  freehold  and  leasehold  estates  to  the 

(1)  Where  one  of  two  intended  joint  cannot  repudiate  the  promise:   In  re 

devisees  promisee  before  the  will  is  Stead  [1900]  1  Ch.  237,  69  L.  J.  Oh. 

nvade   to  hold  the    intended  devise  49,  81  L.  T.  761.— 0.  A.  S. 
apon  a  secret  trnst,  the  other  devisee 


6  1845.     CH.     15  SIMONS,  7—9.  [b.b. 

BuRNBT      trustees  of  your  will  during  the  life  of  Mr.  Henry  Mayer,   was 

Maodonald.  ^ot  intended,  by  you,  for  their  own  use  and  benefit  although  so 

l*S]        expressed,  but  in  order  that   they  might  be  ^legally  enabled  to 

pay  the  same  to  the  said  Henry  Mayer  during  his  life.     I  am,  &c. 

T.  Webster." 

The  testator,  two  days  after  the  date  of  his  will,  made  a  statement 
and  request  to  Thompson^  verbally,  and  to  Burney,  in  writing, 
similar  to  that  which  he  had  made  to  Webster  ;  and  thereupon  they 
wrote  to  him  the  following  letters  respectively :  "  Dear  Sib  :  You 
may  rely,  in  the  event  of  your  death,  on  my  fulfilling  your  wishes 
in  paying  over  the  income  arising  from  the  property  you  may  leave 
to  me  and  the  other  trustees  under  your  will,  after  the  decease  of 
your  wife,  Mrs.  Maria  Finch,  to  Henry  Mayer,  Esq.,  during  the 
term  of  his  life.  Yours,  faithfully,  Charles  Thompson."  "  Deab 
Finch:  I  fully  understand  your  meaning  with  respect  to  the 
property  bequeathed  by  you,  in  your  will,  '  to  my  absolute  use  and 
benefit;'  and  agree,  in  conjunction  with  my  co- trustees  (whose 
declaration  to  the  same  effect  you  will,  of  course,  procure)  to  make  over 
the  proceeds  of  such  property  to  Mr.  Henry  Mayer  during  his  lifetime, 
•    according  to  your  wish  and  intention.    Yours,  C.  P.  Burney." 

The  above-mentioned  letters  remained  in  the  testator's  possession 
at  his  death.  He  died  in  September,  1880 ;  and,  upon  his  death, 
the  four  devisees  entered  into  and  had  ever  since  continued  in  the 
possession  of  his  freehold  and  leasehold  estates.  His  widow  died 
in  March,  1839. 

In  January,  1840,  the  bill  was  filled  by  Burney  and  Webster, 
against  Macdonald,  Thompson,  and  Mayer,  and  against  the  testator's 
[  *9  ]  next  of  kin,  the  personal  representatives  '•of  his  widow,  and  the 
Attorney-General.  It  stated  the  will  and  the  deaths  of  the  testator 
and  his  widow,  and  that  the  plaintiffs  were  advised  that,  according 
to  the  tenor  of  the  will,  they  and  Macdonald  and  Thompson,  were 
entitled  to  the  testator's  freehold  and  leasehold  estates :  that  Mayer 
was  an  alien :  that  the  testator  had  made  such  statements  and 
requests  to  the  plaintiffs  and  the  defendant  Thompson,  and  that 
they  had  given  him  such  acknowledgments  as  before  mentioned : 
that  the  plaintiffs  could  not  discover  who  was  the  testator's  heir : 
that  it  was  alleged  that,  under  the  circumstances  before  mentioned, 
a  secret  trust  was  created  or  intended  to  be  created  for  Mayer,  and 
that,  he  being  an  alien,  the  same  either  enured  to  the  benefit  of  the 
Grown  or  reverted  to  the  heir  and  next  of  kin  of  the  testator,  accord- 
ing to  the  nature  of  the  property  :  that  Mayer  claimed  to  be  entitled 
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to  the  income  of  the  testator's  personal  estate  during  his  life,  and  buenit 
that  he  also  claimed  some  interest  in  the  testator's  freehold  and  maodonau). 
leasehold  estates,  or  the  rents  and  profits  thereof,  daring  his  life ; 
and  that  the  same  rents  and  profits  were  claimed  by  the  Attorney- 
General  on  behalf  of  the  Crown,  upon  the  ground  that  a  trust  thereof 
was  created  for  an  alien,  which  enured  to  the  Grown ;  or  else  that 
the  Attorney-General  claimed,  on  behalf  of  the  Crown,  to  be  entitled 
to  the  rents  and  profits  of  the  freehold  estates  in  consequence  of 
the  same  having  escheated  by  reason  of  there  being  no  heir  to  the 
testator.  The  bill  prayed  that  the  rights  and  interests  of  all 
persons  interested  in  the  testator's  freehold,  leasehold  and  personal 
estates  might  be  declared  by  the  Court,  in  order  that  the  plaintiffs 
(who  did  not,  nor  did  the  defendant  Thompson,  claim  any  beneficial 
interest  therein)  might  be  indemnified  in  disposing  thereof. 

The  defendant  Macdonald  did  not  admit  any  of  the  statements  in        [  10  ] 

the  bill  except  those  that  related  to  the  will  and  the  deaths  of  the 

testator  and  his  widow.     He  submitted,  to  the  judgment  of  the  Court, 

whether,  upon  the  widow's  death,  Mayer  became  entitled  to  the 

income  of   the  testator's  personal  estate.     He   denied  that  tlie 

testator  made  to  him   any  statement  or  request  similar  to  that 

alleged  to  have  been  made  to  the  plaintiffs  and  Thompson,  or  that 

he  made  any  promise  to  hold  any  part  of  the  testator's  property,  or 

any  interest  therein,  for  Mayer's  benefit ;  and  he  submitted  that,  as 

the  testator  had,  by  his  will,  made  an  express  devise  of  an  interest 

in  land,  he  could  not  vary,  alter  or  revoke  the  same  otherwise  than 

by  a  writing  duly  executed  and  attested  according  to  the  Statute  of 

Frauds.     He  added  that,  if  the  letters  stated  in  the  bill,  were,  in 

fact,  written  and  sent  to  the  testator  by  the  plaintiffs  and  the  defen. 

dant  Thompson,  the  same  being  for  the  void  and  illegal  purpose  of 

giving  an  alien  an  interest  in  land,  would  prevent  any  interest  in 

the  testator's  freehold  and  leasehold  estates  from  passing  to  them, 

and,  therefore,  he  was  alone  entitled  to  those  estates  durincr  Mayer's 

life :  that,  if  Mayer  was  an  alien,  the  will  did  not  purport  to  give 

him  any  estate  at  law  in  or  control  over  lands  in  Great  Britain, 

and,  therefore,  the  Attoimey-General  on  behalf  of  the  Crown,  was 

not  entitled  to  any  interest  in  the  testator's  freehold  and  leasehold 

estates;  and   that,  the  plaintiffs'  and   the  defendant  Thompson 

having  waived  all  claim  to  those  estates,  he  was  entitled  to  the 

entirety  thereof  during  Mayer's  life :  that,  even  if  the  Court  should 

be  of  opinion  that  a  trust  of  any  sort  had  been  created  as  to 

three-fourth  parts  of  the  freehold  and  leasehold  estates,  he  was 
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BuBHBT      entitled  to  the  remaining  fourth,  for  his  own  absolute  use,  during 
MACTOiALD.  Mayer's  life. 

[  11  ]  Mayer  claimed  the  income  of  the  testator's  personal  estate  during 

his  life,  and  such  right  and  interest  in  the  freehold  and  leasehold 
estates,  as,  in  the  judgment  of  the  Court,  he  was  entitled  to. 

The  personal  representatives  of  the  testator's  widow,  claimed  one- 
half  of  the  testator's  personal  estate  as  undisposed  of  at  his  death. 

The  testator's  next  of  kin  claimed  all  such  interest  in  his  estate 
as  the  Court  should  think  them  entitled  to  :  and  the  Attorney-General 
claimed,  on  behalf  of  the  Grown,  in  the  usual,  general  terms. 

Mr,  Teed  and  Mr.  Faber  appeared  for  the  plaintiffs. 

Mr.  Stuai-t,  Mr.  Coote,  and  Mr.  Grove,  for  the  defendant, 
Macdonald,  said  that  their  client  was  entitled  to  one-fourth,  at  the 
least,  of  the  testator's  freehold  and  leasehold  estates. 

The  Vice-Chancbllor  : 
I  do  not  see  that  there  is  anything  to  affect  Mr.  Macdonald. 

Mr.Bethell,  Mr.  Wakejield,  and  Mr.  Stinton,  for  the  testator's  next 
of  kin  and  the  personal  representatives  of  his  widow,  said  : 

First,  that,  even  if  Mayer  had  not  been  an  alien,  the  letters  written 
by  the  plaintiffs  and  Thompson,  would  have  been  totally  unavailing 
to  create  any  beneficial  interest  in  his  favour,  as  being  contrary  to 
the  policy  of  the  law. 
[  *is  ]  Secondly,  that  the  Crown  could  not  take ;  for  the  ^legal  estate  was 

vested  in  the  four  devisees :  Burgess  v.  Wheate  (i) :  and. 

Thirdly,  that,  as  three  of  the  devisees  declined  to  take  any  beneficial 
interest,  there  was  a  resulting  trust,  as  to  three-fourths  of  the  rents 
of  the  leaseholds,  during  Mayer's  life,  for  the  personal  representa- 
tives of  the  testator's  widow  and  his  next  of  kin. 

Mr.  Letvisy  for  Thompson,  said  that,  as  the  legal  estate  in  the 
freeholds  and  leaseholds,  was  vested  in  the  devisees,  it  was  quite 
clear,  from  Burgess  v.  Wheate,  that  the  Crown  had  no  claim ;  and 
that,  as  no  trust  was  expressed,  the  Court  could  not  hold  that  the 
devisees  were  intended  to  take  otherwise  than  beneficially ;  for  it 
could  not  look  at  the  letters ;  and,  consequently,  his  client  was 
entitled  to  one-fourth  of  the  rents  of  the  estates,  during  Mayer's 
life:  Henchman V.  The  Attorney-General C^). 

(1)  1  £don,  177.  appeared,  did  not  claim,  by  Lis  answer, 

(2)  41  £.  E.  102  (3  My.  &  K.  485).      any  beneficial  interest  in  the  estates. 
The  defendant,  for  whom  Mr.  Lewis 
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The  Vice-Chancbllor  :  burhbt 

V, 

I  cannot  look  at  the  letters  either  as  testamentary  instruments,  Maodonald 
or  as  evidence  of  the  testator's  intention.     They  are  extrinsic  to  the 
will.    They  are  signed  by  the  devisees,  and  not  by  the  testator,  and 
express,  not  his  will,  but  theirs. 

Mr.  Twias  and  Mr.  Wray,  for  the  Attorney-General,  contended, 
first,  that  the  devisees  could  not  say,  in  the  face  of  the  declarations 
of  trust  which  they  had  signed,  that  they  were  entitled  to  hold 
the  lands  for  their  own  benefit ;  secondly,  that  the  devise  was  a 
contrivance  to  defeat  the  rights  of  the  Crown,  and  was  altogether 
*void,  as  being  against  public  policy  ;  and,  therefore,  the  Crown  was  [  '^^  ] 
entitled  to  the  freeholds  as  standing  in  the  place  of  the  testator's 
heir,  who  could  not  be  found.  [They  cited  Du  Hourmelin  v. 
Sheldon  (i),  Mtickleston  v.  Brown  (2),  and  other  cases.] 

Whereupon  Mr.  Bethell  observed  that  no  trust  had  been  declared 
in  favour  of  the  alien ;  for  the  Court  had  decided  that  it  could  not 
look  at  the  letters  by  which  the  trust  was  said  to  have  been 
declared ;  and  that  the  alien  could  not  come  to  the  Court  to  have 
the  trust  declared,  nor  could  the  Crown  ;  and,  if  the  alien  could  not 
take,  the  Crown  could  not  take.  He  referred  to  Gilbert  on  Uses, 
pp.  86,  87,  Sugden's  edit.,  where  it  is  laid  down  that,  though  a 
use  may  be  raised  to  an  alien,  he  cannot  compel  the  feoffees  to 
execute  the  use ;  and  that  the  King  cannot  seize  the  land  of  an 
alien,  unless  it  be  executed  in  him  by  a  decree  in  Chancery ; 
for  there  is  no  right  in  the  cestui  que  use  to  seize  the  lands 
without  a  decree,  and  the  King  has  only  the  rights  of  the  cestui 
que  use. 

The  Vice- Chancellor  : 

Supposing  that  the  Crown  had  a  right  to  come  to  this  Court  for 
the  purpose  of  having  it  declared  that  the  lands  in  question  were 
devised  in  trust  for  the  alien,  I  do  not  see  how  I  could  make  that 
declaration  in  this  suit:  for  the  Attorney-General  is  a  party  to  it, 
not  as  informant,  but  as  a  defendant. 

Mr.  IxnvndeSf  Mr.  Lovat^  and  Mr.  Nevinson  appeared  for  other 
parties. 

(1)  48  R.  E.  165  (1  Beav.  79,  see  91,  (2)  5  E.  E.  211  (6  Ves.  52). 

and  4  My.  &  Or.  525). 
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BuBNET      The  Yice-Chanobllob  : 

r. 

Macdonald.  The  bill  in  this  case  is  filed  by  two  of  the  foar  gentlemen  to 
^^^^  whom  the  testator  devised  his  freehold  and  leasehold  estates; 
and  the  principal  question  is,  whether  the  Court  can  inaike  a 
declaration  that,  under  the  circumstances  of  the  case,  those  four 
devisees,  or  rather,  three  of  them,  took  the  estates  as  trustees  for 
the  alien. 

I  do  not  think  that  this  Court  would  do  so  idle  a  thing  as  to  hear 
an  alien  insist  that  there  was  a  trust  for  him,  when  it  would  know, 
at  the  same  time,  that  he  could  not  have  any  benefit  from  it 
There  would  be  no  violation  of  any  principle  of  justice  in  refusing 
to  let  him  have  property  which  he  could  not  hold.  Then,  if  the 
alien  could  not  enforce  the  trust,  I  do  not  very  well  see  how  the 
Crown,  which  must  claim  through  him,  can  have  any  right  to  the 
property. 

I  can  very  well  understand  that,  where  the  alien  is  actually  in 
possession,  and  there  is  no  question  about  trusteeship,  the  rale 
of  common  law  will  prevail;  and,  if  it  should  so  happen  that 
an  office  could  not  be  found,  then,  for  ought  I  know,  there 
might  be  a  decree  upon  an  information  in  equity.  But  that  is 
not  this  case. 

Then  this  has  struck  me  very  forcibly :  namely,  that  we  must 
consider  what  the  transaction  between  the  testator  and  the  three 
gentlemen  who  wrote  the  letters,  really  was.  The  will  is  perfectly 
clear :  but  the  question  is,  whether,  in  a  case  where  the  testator 
meant  to  have  something  carried  into  effect  which  is  beyond  the 
purpose  expressed  upon  the  face  of  his  will,  there  is  sufficient  to 
fix  a  trust,  on  those  three  gentlemen,  in  favour  of  the  alien. 
[  15  ]  Now  it  is  quite  plain  that  the  testator  meant  to  have  an  effectual 

trust  declared,  for  the  alien,  by  all  the  four  devisee^.  But,  with 
respect  to  Mr.  Macdonald,  there  is  no  trust,  nor  has  there  been 
any  attempt,  on  his  part,  to  declare  a  trust.  Then,  is  not  this  the 
fair  construction  of  the  three  letters,  namely,  that  the  gentlemen 
who  wrote  them,  wrote  them  under  the  impression  that  all  the  four 
would  concur  in  giving  effect  to  the  trust.  It  is  manifest,  from 
Dr.  Burney*s  letter,  that  such  was  the  impression  on  his  mind ; 
and  it  does  not  appear  that  any  one  of  the  three  was  aware  that  the 
letter  which  he  wrote,  would  be  ineffectual  to  benefit  the  alien. 
Then  can  it  be  said  that  a  trust  was  created  by  the  letters,  when  it 
is  apparent,  on  the  face  of  them,  that  the  persons  who  wrote  them 
were  ignorant  of  their  effect  ?    This  Court  does  not  hold  parties 
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bound  by  instraments  written  under  such  circumstances.  There  Bubnbt 
must  be  reasonable  evidence  that  the  parties  understood  them,  and  maodonald. 
meant  to  be  bound  by  them  in  all  events.  There  is  no  such 
e\idence  in  this  case :  and,  therefore,  I  am  of  opinion  that  the 
letters  are  not  papers  which  this  Court  is  authorized  to  say  are 
binding  on  the  three  gentlemen  who  signed  them.  The  consequence 
is  that  I  must  leave  the  property  as  I  find  it. 

Declare  that  the  freehold  and  leasehold  estates  devised,  by  the 
testator,  to  the  plaintiffs  and  the  defendants  W.  Macdonald  and 
Charles  Thompson,  are  not,  during  the  life  of  the  defendant  Henry 
Mayer,  subject  to  or  affected  by  any  trust  whatever :  order  the 
costs  of  all  parties,  except  the  Attorney-General,  to  be  taxed,  as 
between  solicitor  and  client,  and  paid  out  of  the  testator's  general 
personal  estate. 


DAVIE8    V.  ASHFOED.  i845. 

(15  Simons,  42—46;  S.  C.  14  L.  J.  Ch.  473 ;  9  Jur.  612.)  J^UyVR. 

By  a  marriage  settlement,  real  estates  were  conveyed  to  tmstees  in  trust    Shadwibll, 
to  sell  and  to  hold  the  proceeds  in  trust  for  the  husband  and  wife  lor  their  ^''^* 

lives  successively,  remainder  in  trust  for  their  children,  remainder  in  trust  [  ^^  3 
for  the  survivor  of  the  husband  and  wife  absolutely.  There  was  no  child 
of  the  marriage.  The  husband  survived  his  wife,  and  after  her  death  con- 
sulted his  solicitors  upon  his  rights  under  the  settlement,  and  they  having 
advised  him  that  he  was  entitled  to  the  whole  beneficial  interest  in  the 
estates,  he  got  possession  of  the  settlement,  and  of  the  title-deeds,  and 
remained  in  possession  of  them,  and  also  of  the  estates,  until  his  death : 
Held  that  thereby  he  declared  his  election  to  take  the  estates  as  land  (1). 

A  testator  bequeathed  all  his  personal  estate  to  A.,  subject  to  the  pay- 
ment of  his  debts  and  funeral  and  testamentary  expenses,  and,  after  charging 
his  real  estates  with  the  payment  of  certain  legacies  and  annuities,  he 
devised  them  to  B. :  Held  that  he  had  not  exempted  his  personal  estate 
from  the  payment  of  the  legacies  and  annuities  (2). 

By  the  settlement  on  the  marriage  of  William  and  Sophia  Davies, 
dated  in  January,  1802,  estates  in  Radnorshire  were  conveyed  to 
trustees  in  trust  to  sell  the  same  immediately  after  the  marriage, 
and  to  invest  the  proceeds  in  certain  securities  ;  but  no  sale  was  to 
take  place  during  the  lives  of  Mr.  and  Mrs.  Davies,  or  the  life  of 
the  survivor  of  them,  without  their,  his,  or  her  consent ;  and  the 
trustees  were  directed  to  hold  the  securities  and  the  estates  until 
they  should  be  sold,  in  trust  for  Mr.  Mr.  and  Mrs.  Da  vies  for  their 

(1)  15  W.  R.  1006.  power  of  distress,  the  land  may  be 

(2)  But  where  the  annuities  are  primarily  liable:  see  Poo/e  v.  Heron ^ 
separately  charged  on   land  with   a      (1873)  42  L.  J.  Oh.  348.— O.  A.  S. 
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Dayibb  lives  Buccessively,  and,  after  the  death  of  the  survivor  of  them,  in 
Abhiobd.  trust  for  their  children,  who,  being  sons,  should  attain  twenty-one^ 
or,  being  daughters,  should  attain  that  age  or  marry  under  it ;  and, 
if  there  should  be  no  such  son  or  daughter,  in  trust  for  such  person 
or  persons  as  Mr.  and  Mrs.  Davies,  or  the  survivor  of  them,  should 
appoint,  and,  in  default  of  appointment,  in  trust  for  the  survivor 
absolutely. 
[  43  ]  There  was  no  child  of  the  marriage  who  acquired  a  vested  interest 

under  the  settlement.  Mrs.  Davies  died  ^n  1888,  without  having 
joined  with  her  husband  in  making  any  appointment  of  the  trust- 
property.  Mr.  Davies,  after  the  death  of  his  wife,  consulted  his 
solicitors  a^  to  his  interest  under  the  settlement,  and  his  right  to 
the  possession  of  it  and  the  title-deeds  of  the  estates,  none  of  which 
had  been  sold  ;  and  they  advised  him  that  the  beneficial  interest  in 
the  estates  was  absolutely  vested  in  him,  and  that  the  settlement 
and  title-deeds  might  be  safely  delivered  to  him.  He  died  in  1842. 
The  estates  and  the  title-deeds  were  in  his  possession  at  his  death ; 
but  how  he  became  possessed  of  the  latter  did  not  appear.  By  his 
will  he  gave  all  his  personal  estate  to  the  plaintiff,  subject  to  the 
payment  of  his  debts  and  funeral  and  testamentary  expenses,  and 
charged  his  freehold  estates  with  the  payment  of  the  legacies  and 
annuities  thereinafter  bequeathed ;  and,  subject  thereto,  he  gave  all 
his  estates  in  Badnorshire  and  elsewhere  to  the  plaititiff  and  other 
persons. 

One  question  in  the  cause  was  whether  the  estates  comprised  in 
tbe  settlement  were  to  be  deemed  real  or  personal  estate  of  the 
testator. 

Another  question  was  whether  the  legacies  and  annuities  were 
payable  out  of  the  testator's  personal  estate,  or  were  charged 
exclusively  upon  hi^  real  estates. 

Mr.    James    Parker    and    Mr.    Nevinsoii    appeared    for    the 
plaintiff.    *     *     * 

[  44  ]  Mr.  BetheU,  Mr.  W.  M.  James,  and  Mr.  Freeling,  appeared  for 

the  other  parties  ;  but 

The  Vicb-Chancbllor,  without  hearing  them  [on  the  first  question] 
said : 

I  admit  that  the  settlement  contained  a  clear  trust  for  sale,  which 
must  have  been  exercised  unless  Mr.  Davies  did  some  act  which 
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showed  that  he  meant  the  trast  to  be  at  an  end  and  to  take  the      Davibs 
estates  as  land.  Abhfobd. 

It  does  not  distmctly  appear  in  whose  custody  the  title-deeds 
originally  were ;  but  it  is  clear  that  there  was  a  change  in  the 
possession  of  them,  and  that  Mr.  Davies  got  them  into  his  custody. 
Now,  was  not  that,  of  necessity,  a  destruction  of  the  trust  ?  For 
the  trustees  could  not  have  compelled  Mr.  Davies  to  deliver  up  the 
deeds;  and,  without  doing  so,  they  could  not  have  made  any 
effectual  sale  of  the  estates.  Therefore,  it  seems  to  me  that,  by 
consulting  upon  his  rights  under  the  settlement,  and  then  taking 
the  deeds  into  his  possession,  (from  whom  or  by  what  means  he 
obtained  them,  is  immaterial,)  he  made  a  clear  election  to  take  the 
estates  as  land. 

Mr.  James  Parker  and  Mr.  Nevinson,  with   respect  to  the        [  **  ] 
second    question,  [cited   the    cases  referred  to    in  the   following 
judgment] . 

The  Vice-Chancbllob  : 

The  cases  cited  differ  essentially  from  the  present.  In  Heath  v. 
Heath  {i)  and  Amesbwry  v.  Brown  {2)  the  legacies  were  expressly 
directed  to  be  paid  out  of  the  real  estate.  In  Jones  v.  Bruce  (3)  the 
testator  not  only  charged  his  real  estates  with  the  payment  of  the 
legacies  given  to  his  natural  children,  but  directed  that,  in  a  certain 
event,  the  trustees  of  his  will  should  raise,  for  their  maintenance^ 
such  annual  sums  out  of  the  rents  of  his  real  estates  as  should  not 
exceed  four  per  cent,  per  annum  upon  the  amount  of  their  legacies ; 
and  it  seemed  to  me  to  be  absurd  that  the  interest  of  the  legacies 
should  be  paid  out  of  the  rents,  and  that  the  principal  should  not 
be  paid  out  of  the  corpus  of  the  real  estates.  Therefore  all  those 
three  eases  are  plainly  distinguishable  from  the  present. 

The  rule  of  this  Court  is  that  all  legacies  are  payable,  *primarily  [  '46  ]; 
at  least,  out  of  the  testator's  personal  estate,  unless  he  has  expressed 
a  clear  intention  that  they  shall  be  paid  out  of  his  real  estate 
exclusively.  In  this  case  I  do  not  think  that  any  such  intention  is 
expressed;  for,  though  the  testator  has  subjected  his  personal 
estate  to  the  payment  of  his  debts  and  funeral  and  testamentary 
expenses,  and  then  charged  his  real  estates  with  the  payment  of 
certain  legacies  and  annuities,  it  cannot  be  argued  that  the  words 
of  subjection,  which  are  unnecessary,  must,  of  necessity,  be  taken 

(1)  2  P.  Wms.  366.  (3)  34  B.  E.  347  (11  Sim.  221;. 

(2)  1  Ves.  Sen.  477. 
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to  be  words  of  exemption ;  or,  indeed,  that  any  inference  can  be 
drawn  from  them  that  the  personal  estate  was  not  to  be  primarily 
liable  to  the  payment  of  the  legacies  and  annuities.  Besides,  the 
testator  has  not  directed  that  they  shall  be  paid  out  of  his  real 
estates,  but  has  merely  charged  them  upon  his  real  estates.  And 
there  is  nothing  in  the  nature  of  the  legacies,  taken  collectively,  to 
show  that  they  were  to  be  paid,  primarily,  out  of  the  testator's  real 
estates  ;  for,  though  some  of  them,  I  admit,  are  given  in  the  nature 
of  annuities,  the  rest  are  sums  in  gross,  and,  as  such,  required  to 
be  paid  immediately  after  the  testator's  death. 

For  these  reasons,  I  am  of  opinion  that  the  testator's  personal 
estate  is  applicable,  in  the  first  instance,  to  the  payment  of  the 
legacies  and  annuities  given  by  his  will,  as  well  as  to  the  payment 
of  his  debts  and  funeral  and  testamentary  expenses. 


1845. 
Jvly  16. 

Shadwell, 

V.-C. 

[47] 


SCOTT  V.  SCOTT  (1). 

(15  Simons,  47—48;  S.  C.  14  L.  J.  Ch.  439;  9  Jur.  689.) 

A  bequest  was  made  to  the  testator's  daughter  for  life,  and,  on  her 
death,  to  the  testator's  son  and  his  children.  The  son  had  no  child  at  his 
father's  death,  but  had  children  living  at  the  death  of  the  daughter :  Held 
that  the  json's  children  were  neither  joint  tenants  with  him,  nor  entitled  in 
remainder  after  his  death,  but  that  the  fund  belonged  to  the  son  absolutely. 

The  testator  in  this  case,  by  his  will  dated  the  8th  of  May,  1886, 
gave  the  dividends  of  a  sum  of  Bank  stock  to  his  daughter,  Ann 
Scott,  for  her  life,  and  directed  that  his  estate  in  the  parish  of 
Thorpe  should  be  sold,  and  the  proceeds  be  placed  in  the  funds  for 
the  benefit  of  his  daughter  during  her  life:  ''On  the  death  of  my 
daughter,  the  Bank  dividends  and  the  interest  of  the  money  from 
the  sale  of  the  Thorpe  estate,  to  belong  to  my  son  and  his  children, 
unless  my  daughter  has  married  and  leaves  a  child  or  children  who 
may  attain  the  age  of  twenty-one  years." 

The  testator  died  in  1886.  In  1888  his  daughter  married.  In 
1845  she  died,  without  having  had  a  child. 

The  testator's  son  had  no  child  at  the  testator's  death ;  but  he  had 
four  children  born  before  the  death  of  Ann  Scott,  two  of  whom  were 
still  living,  and  were  the  plaintiffs  in  the  cause. 

Mr.  Sidehottom  and  Mr.  Prior,  for  the  plaintiffs,  contended  that 


(1)  The  general  application  of  the 
rule  in  WMa  case  to  personal  pro- 


perty had  not  been  established  when 
this  case  was  decided. — 0.  A.  S. 
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the  son  and  his  children  took  the  property  as  joint-tenants  ;  for        soott 
though  the  latter  were  not  bom  at  the  death  of  the  testator,  they       soott. 
were  bom  before  the  death  of  the  tenant  for  life,  when  the  property 
vested  in  possession  :  but  if  they  did  not  so  take,  that  their  father 
was  tenant  for  life  of  the  property,  with  remainder  to  *them,  as  joint       [  ^48  ] 
tenants  inter  se,  absolutely:    WiMa  case(i),  Heron  v.  Stokes {2), 
Paine  v.  Wagner  (8),  De  Witte  v.  De  Witte  (4),  Buffar  v.  Bradfm'd{b), 
Oates  V.  Jackson  (6). 

Mr.  Stuart  and  Mr.  JoUiffe  appeared  for  the  defendant,  but 

Thb  Yice-Chancellob,  without  hearing  them,  said  : 

This  a  very  simple  case.  The  gift  is  to  the  daughter  for  life,  with 
remainder  to  the  son  and  his  children,  unless  the  daughter  should 
have  a  child  or  children  who  should  attain  twenty-one :  so  that  the 
gift  in  remainder  vested,  subject  to  be  divested  on  the  daughter 
having  a  child  or  children  who  should  attain  twenty-one.  At  the 
death  of  the  testator,  there  was  no  person  to  take  in  remainder, 
except  the  son ;  and  the  daughter  having  died  childless,  I  am  of 
opinion  that  the  son  is  entitled  to  the  property,  absolutely. 

I  do  not  see  that  the  case  of  Buffar  v.  Bradford  has  any  application 
to  this  case. 


MATTHEWS  v.   GAJBB(7).  i««- 

(15  Simons,  51—52 ;  S.  C.  9  Jur.  649.)  

A  troBtee  for  sale  of  a  testator's  estates,  sold  part  of  them  and  paid  the  w,.Q,     ' 

proceeds  into  Court.    A  party  entitled  to  a  share  of  the  testator's  property,  r  51  i 

assigned  his  interest  to  S.  by  way  of  mortgage ;  and  S.  gave  notice  of  the 
assignment  to  the  trustee,  but  did  not  ohtain  a  stop  order.  The  remainder 
of  the  estates  was  afterwards  sold  and  the  proceeds  paid  into  Court  under 
the  decree  in  the  suit.  Subsequently,  the  assignor  took  the  benefit  of  the 
Insolvent  Debtors'  Act:  Held  that  the  notice  given  to  the  trustee,  was 
sufficient  to  take  the  assigned  share  out  of  the  order  and  disposition  of  the 
assignor. 

Aptbb  a  trustee  for  sale  of  a  testator's  estates  had  sold  part  of 
them  and  paid  the  proceeds  into  Court  in  a  suit  for  administering 

(1)  6  Co.  Rep.  16 ;  see  17  b.  (7)  Ex  relatione. 

(2)  59  E.  R.  652  (2  Dr.  &  War.  89).  Notice  to  a  trustee  will  not  give  or 

(3)  56  R.  R.  43  (12  Sim.  184;    see  secure  priority  for  the  assignee  of  an 
188).  interest  in  a  portion  of  the  trust  fund 

(4)  54R.R.  325(11  Sim.  41).  which  is  already  in  Court:    Mutval 

(5)  2  Atk.  220.  Life  Assurance  Society  v.  Langley  (1884) 

(6)  2  Strange,  1172.  26  Ch.  D.  686,  51  L.  T.  284;  affirmed 

32  Ch.  D.  460,  54  L.  T.  326.— 0.  A.  S. 


Id 
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Matthswb  the  testator's  property,  a  party  entitled  to  a  share  of  it  under  the 
Gabb.  testator's  will,  assigned  his  interest  to  one  Smith,  by  way  of  mort- 
gage ;  and  Smith  gave  notice  of  the  assignment  to  the  trustee,  but 
did  not  obtain  a  stop  order.  The  remainder  of  the  estates  was 
afterwards  sold  under  the  decree  in  the  suit,  and  the  proceeds  paid 
into  Court.  Subsequently  the  assignor  took  the  benefit  of  the 
Insolvent  Debtors'  Act. 

On  the  hearing  of  a  petition  presented,  by  the  assignee,  for  pay- 
ment of  what  was  due  on  the  mortgage,  out  of  the  share  assigned 
to  him,  the  question  was  whether  the  notice  given  to  the  trustee  was 
sufficient  to  take  the  share  out  of  the  order  and  disposition  of  the 
assignor,  or  whether  the  assignee  ought  not  to  have  obtained  a  stop 
order  for  that  purpose  ;  inasmuch  as  the  trustee,  at  the  time  of  the 
notice,  had  parted  with  a  portion  of  the  fund. 

Mr.  Bethell  and  Mr.  Babington  appeared  for  the  petitioner. 

Mr.  Folletty  for  the  assignee  of  the  Insolvent  Debtors'  Court, 
relied  on  Greening  v.  Beckjord  (J). 

[  62  ]  Mr.  Rogers  appeared  for  another  party. 

The  Yice-Chancellob  considered  that  the  notice  given  to  the 
trustee  was  sufficient;  because,  when  it  was  given,  part  of  the 
testator's  estates  remained  to  be  sold,  and  the  sale  could  not  have 
been  effected  without  the  concurrence  of  the  trustee. 


1845. 
JVlw.  17, 18. 

Bhadweli«, 
V.-C. 

[56] 


SMITH  V.  WARDE(2). 

(15  Simons,  56—64;  S.  C.  15  L.  J.  Ch.  106;  9  Jur.  981.) 

A.  directed  his  agents  to  invest  part  of  his  balance  in  their  hands,  in  the 
purchase  of  4,0002.  stock,  in  the  names  of  himself  and  his  wife,  in  trust  for 
his  infant  son.  The  agents  made  the  purchase  in  the  joint  names ;  but 
without  any  trust  expressed,  because,  as  they  afterwards  informed  A.,  the 
Bank  objected  to  trust  accounts  appearing  on  their  books.  A.  allowed  the 
stock  to  remain  without  any  trust  being  declared,  and  received  the  dividends 
of  it  down  to  his  decease :  Held  that  neither  his  son  nor  his  wife  (who  sur- 
vived him)  were  entitled  to  the  stock,  but  that  it  formed  part  of  his  assets. 

On  the  2nd  of  April,  1884,  Sir  Lionel  Smith,  the  testator  in  the 
cause,  who  was  then  Governor  of  Barbadoes,  wrote  a  letter  to 


(1)  5  Sim.  195.  See  now  Mack  v. 
Fostle  [1894]  2  Ch.  449,  63  L.  J.  Ch. 
593,  71  L.  T.  163. 


(2)  Jones  v.  Lock  (1865)  L.  B,  1  Ch. 
25,  35  L.  J.  Ch.  117,  11  Jur.  (N.  S.) 
913. 
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Mr.  6«orge  Forbes,  a  partner  in  the  honse  of  Forbes  &  C!o.,  bis  siiith 
agents  in  London,  which  was,  in  part,  as  follows :  "  Look  at  my  wardb. 
account  current,  and  see,  when  the  quarter  due  shall  be  paid,  what 
balance  I  may  have ;  and,  if  my  account  can  possibly  bear  it,  make 
a  purchase  in  some  public  stock  you  and  your  good  father  may 
think  best,  to  the  extent  of  4,0002.  or  5,000/.,  for  my  boy  Lionel 
Eldred,  who  is  this  day  twelve  months  old.  Let  it  be  in  my  own 
name  and  in  my  wife's,  Lady  Isabella  Smith's,  in  trust  for  Lionel 
Eldred  Smith."  The  writer  concluded  with  requesting  that,  *when  t  **^  J 
the  purchase  should  be  made,  Mr.  Forbes  would  communicate  the 
contents  of  his  letter  to  Lady  Smith,  who  was  then  at  Florence. 
On  the  17th  of  April  Forbes  &  Co.,  in  compliance  with  Sir  Lionel's 
request,  purchased  4,0002.  New  Three-and-half  per  Cents.,  in  the 
names  of  Sir  Lionel  and  Lady  Smith;  and,  in  May  following, 
Mr.  Forbes  wrote  to  Lady  Smith,  and,  after  informing  her  of  the 
purchase,  added  that  the  Bank  objected  to  trust-accounts  being 
placed  on  their  books.  On  the  Srd  of  June,  Lady  Smith  acknow- 
ledged the  receipt  of  Mr.  Forbes's  letter,  and  expressed  herself  highly 
gratified  with  the  purchase  that  had  been  made,  which  she  termed 
a  present  from  Sir  Lionel  to  his  dear  son.  On  the  24th  of  the  same 
month,  Mr.  Forbes  wrote  to  Sir  Lionel,  and,  after  informing  him  of 
the  purchase,  added :  "  I  now  send  you  the  transfer  stock  receipt, 
which,  you  will  see,  bears  your  own  name  and  that  of  your  wife's. 
It  could  not  be  done  as  you  desired,  for  the  Bank  objects  to  trast- 
acconnts  on  their  books."  Sir  Lionel,  in  reply,  thanked  Mr.  Forbes 
for  the  trouble  he  had  taken  in  the  investment  of  money  in  the 
stocks  for  his  boy :  and,  afterwards,  wrote  a  letter  to  Sir  Charles 
Forbes,  the  father  of  Mr.  Forbes,  in  which  he  thanked  Sir  Charles 
for  his  assistance  in  getting  the  little  present  secured  to  his  boy, 
adding,  that  it  would  be  useful  to  him  thereafter,  if  it  pleased  God 
to  spare  him. 

In  March,  1838,  Sir  Lionel  wrote  to  Forbes  &  Co.,  stating  that, 
being  anxious  to  settle  on  his  son  the  sum  of  8,000Z.  which  he  had 
deposited  with  them,  and  for  which  they  were  to  pay  him  interest 
at  5L  per  cent.,  he  wished  it  to  be  invested  in  the  New  Three-and- 
a-half  per  Cent,  stock,  or  any  other  Government  security  they 
might  deem  more  advisable,  in  his  own  and  Lady  Smith's  name, 
as  the  4,0002.  had  been.  Forbes  &  Co.  ^complied  with  the  [  *58  ] 
directions  contained  in  that  letter ;  and,  in  May,  1838,  informed 
Sir  Lionel  that  they  had  done  so,  and  that  there  was  only  one 
account,  at  the  Bank,  for  both  the  sums  of  stock  which  they  had 
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Smith       purchased  in  his  and  Lady  Smith's  name.    In  June  following  Sir 
Wards.      Lionel  wrote  a  letter  to  Lady  Smith,  which  contained  the  following 
passages :  "  The  agents  have  transferred  the  8,0002.  which  I  had  in 
deposit  with  them  at  51.  per  cent.,  and  which  gave  me  4001.  a  year, 
into  the  New  Three-and-a-half  per  Cents.,  which  will  only  give  me 
2802.  a  year,  a  loss  of  income  of  120!.  a  year ;  but  I  thought  it  best 
not  to  run  any  risk,  and  that  it  was  better  for  me  to  lose  income 
than  my  boy  should,  perhaps,  lose  his  all ;  for,  if  it  pleases  God  to 
spare  me  so  that  I  can  save  a  little  more  for  my  children,  I  intend 
to  leave  all  the  money  I  have  in  the  New  Three-and-a-half  per 
Gents,  to  go  to  Lionel.    It  is  invested  in  yours  and  my  name,  and 
now  amounts  to  12,0002."     In  1839,  Mr.  Forbes  received  a  letter 
from  Sir  Lionel,  which  was  partly  as  follows:  "I  believe  I  did 
wrong  in  taking  the  8,000Z.  out  of  the  deposit  with  your  house  at 
52.  per  cent. ;  but  commercial  misfortunes  came  so  thick  from  the 
East,  I  was  under  a  panic  what  would  become  of  my  children  if 
such  misfortunes  came  upon  your  house ;  for,  possessed  as  you  are, 
largely,   of  wealth  and  prudence,  misfortune  has  no  respect  of 
persons."     The  dividends  of  the  12,0002.  were  regularly  received 
by  Forbes  &  Co.  as  Sir  Lionel's  agents,  and  credited  to  his  account 
in  the  same  manner  as  other  monies  received  by  them  on  his 
account ;  and  he,  from  time  to  time,  drew  upon  Forbes  &  Co.  in 
respect  of  the  monies  placed  to  his  credit ;  and  accounts,  in  which 
the  dividends  were  treated  as  monies  belonging  to  Sir  Lionel,  were 
regularly  rendered  to  him  by  Forbes  &  Co.,  without  any  objection 
being  made  by  him,  on  account  of  the  dividends  being  so  treated  : 
[  *69  J       and  *some  papers  in  his  own  handwriting  were  in  his  possession  at 
his  decease,  in  which  the  12,0002.  was  included  as  part  of  his  own 
property,  and  as  subject  to  the  dispositions  of  his  will.    He  died  on 
the  2nd  of  January,  1842,  and  Lady  Smith  died  shortly  afterwards. 
By  his  will,  dated  the  1st  of  May,  1841,  he  gave  all  his  property  to 
his  wife  during  her  widowhood,  and,   on  her  death  or  second 
marriage,  he  gave  16,0002.  to  his  son.  Sir  Lionel  Eldred  Smith, 
on  his  attaining  twenty-one,  and  7,5002.   to  each  of  his  three 
daughters,  on  their  attaining  that  age:   but  his  assets,  exclusive 
of  the  12,0002.  stock,  were  insufficient  to  pay  those  legacies. 

At  the  hearing  of  the  cause  for  further  directions,  the  questions 
were,  first,  whether  the  stock  was  part  of  Sir  Lionel's  assets; 
secondly,  whether  it  was  the  property  of  his  son  independently  of 
his  will ;  and,  thirdly,  whether  Lady  Smith  became  entitled  to  it 
by  surviving  her  husband  ? 
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Mr.   BetheU    and  Mr.  J.   Baily,   for    two  of    the  testator's       Smith 
daughters,   and  Mr.   K.  Parker  and  Mr.   Calvert  for  the  other      wabdb. 
daughter,  said  that  the  trust  as  to  the  12,000Z.,  if  any  was  intended, 
was  incomplete :    *     *    and  it  appeared,  from  the  correspondence, 
that  Sir  Lionel's  object  in  directing  *them,  was  merely  to  secure       [  *M  ] 
his  property  from  the  risk  to  which  he  considered  it  to  be  subject 
in  the  hands  of  a  mercantile  firm;  and,  moreover,  that  he  had 
treated  and  dealt  with  the  fund  as  his  own  property,  down  tathe 
day  of  his  death.     *     *    * 

Mr.  Stuart  and  Mr.  Shadwell,  for  the  personal  representatives 
of  Lady  Smith,  contended  that  no  equity  attached  on  the  fund,  and 
therefore  the  legal  right  must  prevail;  and,  consequently,  that 
Lady  Smith  became  entitled  to  the  fund  by  survivorship.  [They 
cited  Bill  v.  Cureton{i),  TufneU  v.  Constable  (2),  WUdman  v.  Wild- 
t/iaft(3),  Antrobus  v.  Smith  (i),  Paton  v.  Sheppard(6),  and  other 
cases.] 

The  Yice-Ghakgellob  : 

It  appears,  from  the  letter  which  Lady  Smith  wrote  to  Mr. 
Forbes,  that  she  did  not  conceive  that  the  stock  was  transferred 
into  her  name  for  her  benefit. 

Mr.  Wakefield  and  Mr.  Letcis,  for  Sir  Lionel  Eldred  Smith, 
said  that  the  contents  of  the  papers  which  were  in  Sir  Lionel's 
possession  at  his  death,  were  immaterial,  *as  the  question  was  [  *6i  ] 
what  he  intended  when  he  directed  the  stock  to  be  purchased ;  and 
that  it  appeared,  from  his  letters,  that  he  then  intended  his  wife 
and  himself  to  be  trustees  of  the  stock  for  his  son,  and  that  those 
letters  constituted  a  written  declaration  of  the  trust :  Macfadden  v. 
Je7ityn«(6),  WheaUey  v.  Purr  (7),  Dummer  v.  Pitcher  (s),  Ex  parte 
Pye{9),  and  Collinson  v.  Patrick  (lo). 

The  Yice-Chancellob,  in  the  course  of  the  argument  for  Sir 
L.  E.  Smith,  asked  the  following  questions :  Was  the  trust  which 
you  contend  for,  a  trust  in  prceaenti,  or  a  trust  to  take  effect  in  the 
event  of  the  son  surviving  his  father  ?  When  did  it  become  manifest 
that  the  son  had  either  an  interest  in  possession  or  in  reversion  ? 

(1)  39  B.  E.  258  (2  My.  &  K  503).  (6)  65  E.  E.  354  (1  Ph.  153). 

(2)  42  E.  E.  108  (8  Sim.  69).  (7)  44  E.  E.  112  (1  Keen,  551). 

(3)  7  R  E.  153  (9  Ve8.  174).  (8)  39  E.  E.  203  (2  My.  &  K.  62). 

(4)  8  E.  E.  278  (12  Ves.  39).  (9)  11  E.  E.  173  (18  Ves.  140). 

(5)  51  E.  E.  230  (10  Sim.  186).  (10)  44  E.  E.  207  (2  Keen,  123). 
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Smitb  I  admit  that  Sir  Lionel  intended  to  do  something  for  his  son,  but 
Wabdb.  the  question  is  whether  his  words  are  to  be  taken  strictly,  or  with 
reference  to  what  he  thought  to  be  the  state  of  the  law,  without 
exactly  knowing  it  ?  Would  he  not  have  been  surprised  if  he  had 
been  told  that  all  the  dividends  which  he  had  received  were  his 
son's?  His  acts  show  that  he  did  not  intend  what  his  letters 
express,  namely,  that  the  two  sums  of  stock  should,  as  soon  as 
they^were  purchased,  become  the  property  of  his  son. 

The  Vicb-Chancbllor  : 

This  is  a  very  extraordinary  case ;  but  I  feel  that,  if  I  were  to 

decree  in  favour  of  the  infant,  I  should  be  doing  an  act  of  complete 

[  •62  ]       injustice  ;  for  I  am  persuaded  *that  Sir  Lionel  never  intended  that 

construction  to  be  put  upon  his  acts,  which  the  counsel  for  the 

infant  have  contended  for. 

No  one  who  looks  at  the  correspondence  can  help  being  struck 
with  the  looseness  of  the  expressions  used  in  it.  The  testator  first 
directs  the  4,000Z.  to  be  invested  in  the  purchase  of  stock  in  the 
names  of  himself  and  his  wife.  Lady  Smith,  in  trust  for  his  son 
Lionel  Eldred.  That,  certainly,  appears  to  be  very  plain.  How- 
ever, when  Forbes  &  Go.  came  to  act  upon  his  letter,  they  found 
that  they  could  not  do  exactly  what  he  had  directed;  and  Mr. 
George  Forbes  so  informed  him  in  these  words :  "  I  now  send  you 
the  transfer  stock-receipt,  which,  you  will  see,  bears  your  name  and 
that  of  your  wife.  It  could  not  be  done  as  you  desired ;  for  the 
Bank  objects  to  trust-accounts  on  their  books."  So  that  Sir 
Lionel  was  told,  distinctly,  that  the  investment  had  been  made, 
but  that  it  could  not  be  made  as  he  had  directed.  Now,  I  cannot 
proceed  upon  any  fanciful  supposition  as  to  what  Sir  Lionel  might 
conceive  to  be  the  effect  of  that  transaction ;  but,  for  the  purposes 
of  adjudication,  I  must  consider  what  was  the  effect  of  it  according 
to  law  ;  and  if  I  find  that  a  man  directs  a  sum  of  stock  to  be  invested 
in  the  joint  names  of  himself  and  his  wife,  with  an  express  trust 
for  a  third  person,  and  that,  after  being  informed  that  the  invest- 
ment had  been  made  in  the  joint  names  but  without  any  trust 
being  declared,  he  suffers  the  stock  to  remain  in  that  state,  I  must 
consider  that,  whatever  his  original  intention  may  have  been, 
he  was  content  that  it  should  continue  under  his  own  absolute 
dominion. 

The  whole  correspondence  also  shows  that  Sir  Lionel  Smith 
L  *63  ]       never  had  any  conception  that  an  immediate  and  ^express  trust 
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was  created  for  his  son.  He  seems  to  have  thought  that  there  was 
more  probability  of  his  money  being  preserved  for  the  benefit  of 
his  family  after  his  death,  if  it  were  invested  in  stock,  than  if  it 
were  suffered  to  remain  in  the  hands  of  his  agents,  and,  for  that 
reason,  to  have  directed  it  to  be  invested. 

Then  comes  the  investment  of  1888,  which  was  directed  to  be 
made  in  the  same  manner  as  that  of  1884 :  and  so,  in  effect,  it  was. 
Bat  that,  too,  left  the  stock  completely  under  the  dominion  of  Sir 
Lionel. 

Besides  which  we  find  that,  from  th^  times  when  the  two  sums 
of  stock  were  purchased,  they  were  treated,  by  Sir  Lionel  and  his 
agents,  as  his  own  property.  The  dividends  were  received  by  his 
agents,  no  doubt  under  a  power  of  attorney  from  him,  and  were 
placed  to  his  account.  Could  anything  be  more  unjust  than  to  say, 
from  inferences  drawn  from  vague  expressions  in  letters,  that  the 
father  intended  himself  to  be  a  trustee  of  the  stock  for  his  son ; 
and  that,  therefore,  not  only  the  capital,  but  all  the  dividends 
which  he  received,  belonged  to  his  son :  the  effect  of  which  would 
be  that  the  dispositions  which  the  father  made  of  his  property, 
would  all  be  defeated,  and  his  affairs  would  be  thrown  into  a  state 
which  he  never  contemplated ;  and  that  too  in  a  case  in  which  no 
one  can  say  whether  the  trust  for  the  son  was  a  trust  in  praaenti, 
or  only  in  case  he  survived  his  father,  and  perhaps  his  mother 
also ;  for  the  time  at  which  the  son's  claim  commenced,  cannot  be 
defined. 

The  transfer,  though  made  into  the  joint  names  of  Sir  Lionel 
and  his  wife,  gave  Sir  Lionel  the  complete  dominion  over  the  stock, 
and  he  exercised  that  dominion  *down  to  the  time  of  his  death ; 
and  therefore  I  consider  I  am  bound  to  declare  that  neither  his  son 
nor  his  wife  have  any  claim  upon  the  stock,  but  that  it  remained 
part  of  his  assets  at  the  time  of  his  death. 


Smith 

V. 

Wabdb. 


t*64] 


PARKIN  V.  KNIGHT  (1). 

(15  Simona,  83—87 ;  S.  C.  15  L.  J.  Ch.  209;  10  Jur.  23.) 

A  testator  gave  in  trust  to  his  brother  E.  the  remainder  of  his  property, 
of  whatsoever  kind,  to  assist  him  to  bring  up,  educate,  and  provide  for  the 
children  of  his  late  brother,  J.,  whom  he  named:  **When  my  youngest 
nephew  attains  his  age  of  twenty-one  years,  it  is  my  will  that  all  my  property 


1846. 
Jan,  17. 

Shadwsll, 
V.-O. 

[83] 


(1)  In  Wtngfidd  v.  Wingfidd  (1878) 
9  Ch.  D.  658,  47  L.  J.  Ch.  768,  39 


L.  T.  227,  and  Kmy  v.  Bouiton  (1883) 
25  Ch.  D.  212,  54  L.  J.  Ch.  48,  49 
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Parkin  ^  equally  divided  amongst  my  nephews  or  their  lawful  issue,  share  and  share 

t.  alike ;  the  division,  however,  is  not  to  take  place,  although  my  youngest 

Knight.  nephew  have  attained  the  age  of  twenty-one  years,  until  the  decease  of  my 

wife,  my  sister  J.,  and  my  brother  E. " :  Held  that  the  interests  of  the 
nephews  were  not  contingent  on  their  living  until  the  youngest  of  them 
should  attain  twenty-one,  but  vested  on  the  testator^s  death ;  and  that  the 
word  "or"  was  to  be  construed  conjunctively;  and,  consequently,  that 
the  nephews  took  estates-tail  in  their  shares  of  the  testator's  real  property, 
and  absolute  interests  in  their  shares  of  his  personal  property. 

Geoboe  Fabein,  by  his  will  dat^d  in  1827,  gave  all  the  residue  and 
remainder  of  his  property,  which  consisted  of  realty  as  well  as 
personalty,  in  trust  to  his  brother  Ephraim,  to  assist  him  to  bring 
up,  educate,  and  provide  for  the  children  of  the  testator's  late 
brother,  James,  namely,  his  nephews  George,  Ephraim,  Benjamin, 
and  James  :  ''  When  my  youngest  nephew  attains  his  age  of  twenty- 
one  years,  it  is  my  will  that  all  my  property  be  equally  divided 
amongst  my  nephews,  or  their  lawful  issue,  share  and  share  alike ; 
the  division,  however,  is  not  to  take  place,  although  my  youngest 
nephew  may  have  attained  the  age  of  twenty-one  years,  until  the 
decease  of  my  beloved  wife,  Elizabeth  Parkin,  of  my  sister  Elizabeth 
Parkin,  of  my  sister  Isabella  Parkin,  and  of  my  brother  Ephraim 
Parkin.  My  will  further  is  that  my  nephew,  George  Parkin,  shall 
have  my  estate  in  Bavenstonedale,  Westmoreland,  exclusive  of  his 
other  share,  at  the  death  of  his  mother  Sarah  Parkin." 

The  testator  died  in  1881.  All  the  persons  above  named  survived 
him.  His  nephew,  George,  was  his  heir.  His  nephew,  Ephraim, 
[  •Si  ]  died  in  1838,  an  infant  "^and  unmarried.  His  sister,  Isabella, 
survived  his  widow  and  his  brother  Ephraim,  and  died  in  1848. 
In  1845,  the  youngest  of  his  four  nephews  attained  twenty-one,  but 
none  of  them  had  issue. 

The  question  was  whether  the  three  surviving  nephews  were 
entitled  to  the  share  of  their  brother,  Ephraim,  in  consequence  of 
his  having  died  without  issue  before  his  youngest  brother  attained 
twenty-one,  or  whether  his  eldest  brother,  George,  who  was  his  heir 
as  well  as  the  heir  of  the  testator,  was  entitled  to  so  much  of  it 
as  consisted  of  real  estate,  and  his  mother,  who  was  his  personal 
representative,  to  so  much  of  it  as  consisted  of  personal  estate. 

Mr.  Stuart,  Mr.  Prescott  White,  and  Mr.  Simpson,  for  the  two 
youngest  brothers,  contended  that  the  words  :  ''all  the  residue  and 
remainder  of  my  property  of  whatsoever  kind,"  were  sufficient  to 

L.  T.  631,    the  word   «*or"    clearly      **  or  "  its  proper  meanbg,  and  not  to 
denoted  substitution,  and  the  tendency      construe  it  conjunctively. — 0.  A,  S. 
of  modem  cases  is  to  give  the  word 
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vest  the  absolute  legal  interest  in  the  testator's  brother  Ephraim,  Pabkik 
and  that  he  took  it  clothed  with  a  trust  to  educate  and  provide  kkiohx. 
for  the  testator's  nephews,  until  the  youngest  of  them  should  attain 
twenty-one ;  that,  on  the  happening  of  that  event,  but  not  before, 
each  of  the  nephews  who  should  be  then  living,  would  take  a  vested 
interest  in  one  fourth  of  the  property,  and  the  issue  of  any  nephew 
who  should  be  then  dead,  would  take  a  vested  interest  in  another 
fourth,  by  way  of  substitution  ;  but,  if  the  deceased  should  have  no 
issue  then  living,  the  whole  of  the  property  would  vest  in  the 
surviving  nephews,  equally ;  or,  in  other  words,  that  the  interests 
of  the  nephews  and  of  the  issue  of  a  deceased  nephew,  were  con- 
tingent on  their  being  alive  at  the  time  when  the  youngest  nejphew 
should  attain  twenty-one :  but,  though  their  shares  were  to  vest  in 
them  at  that  time,  the  actual  ^division  of  the  property  amongst  [  *86  ] 
them,  was  to  be  postponed  until  the  death  of  the  testator's  widow, 
his  sister  Isabella,  and  his  brother  Ephraim. 

The  Yice-Chancellob  : 

I  cannot  but  think  that  the  e£fect  of  a  gift  to  A.,  or  his  issue, 
is  to  give  A.  an  estate- tail. 

Mr.  Llotfdy  for  George  Parkin,  the  brother  and  heir-at-law  of 
Ephraim,  the  deceased  nephew  of  the  testator,  and  Mr.  Koe,  for  his 
mother  and  personal  representative,  contended  that  the  nephews 
took  absolute  vested  interests  on  the  death  of  the  testator;  for 
tbe  direction  to  divide  the  property  amongst  them,  was  equivalent 
to  an  immediate  gift  of  it  to  them ;  and  they  were  mentioned  by  their 
names,  and  not  as  a  class;  and  that  the  postponement  of  the 
division  affected  not  the  vesting,  but  the  actual  enjoyment  of  their 
shares ;  and,  consequently,  that,  on  Ephraim's  death  without  issue, 
his  share  of  the  real  estate  vested  in  his  brother,  George,  as  his 
heir,  and  his  share  of  the  personalty  in  his  mother,  as  his  personal 
representative :  Lane  v.  Goudge  (i),  Barkery.  Lea  (2),  andBoraston's 
case  (8). 

Mr.  Roll  appeared  for  a  formal  party. 

Mr.  Stuarty  in  reply,  said  that  the  trust  was  to  divide  the 
property  amongst  the  nephews  or  their  issue,  not  amongst  them 
and  their  issue ;  that  that  was  an  executory  trust,  and  the  parties 
to  take  under  it  were  to  *be  ascertained  at  the  time  when  it  was  to       [  •se  ] 

(1)  7  R.  B.  163  (9  Ves.  225).  (3)  3  Co.  Eep.  19. 

(2)  24  B.  B.  85  (T.  &  Bubs.  413) 
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Pabkin      be  performed,  and  not  before ;  and  that  then  the  issue  of  a  deceased 
Knight,      nephew  were  to  take  as  purchasers,  by  way  of  substitution  for  their 
ancestor.     He  added,  that  there  was  no  substitution  in  Bortistoni 
case. 

The  Yice-Ghancellor  : 

In  this  case,  the  legal  estate  in  fee  in  the  testator's  residuary  real 
estate,  was  devised  to  his  brother  Ephraim  ;  for  the  words  :  "the 
residue  and  remainder  of  my  property,"  will  carry  tne  fee.  It  is 
clear,  however,  that  the  division  of  the  property  was  not  to  be  made 
by  Ephraim ;  for  the  testator,  in  the  subsequent  part  of  his  will, 
directs  that,  although  his  youngest  nephew  may  have  attained 
twenty-one,  the  division  shall  not  take  place  until  the  death  of  his 
widow,  his  sister  Isabella,  and  his  brother  Ephraim.  The  property 
is  given  in  trust  to  Ephraim,  to  assist  him  to  bring  up,  educate,  and 
provide  for  the  children  of  the  testator's  late  brother,  James,  and 
therefore  I  cannot  but  think  that  Ephraim  would  take  the  property, 
subject  to  the  right  which  the  children  would  have  to  call  upon  him 
to  assist  in  bringing  up,  educating,  and  providing  for  them.  That 
right  would  last  until  the  youngest  of  them  should  attain  twenty- 
one.  Then  the  testator  says :  ''  When  my  youngest  nephew  attains 
his  age  of  twenty-one  years,  it  is  my  will  that  all  my  property  be 
equally  divided  amongst  my  nephews,  or  their  lawful  issue,  share 
and  share  alike.  Then  follows  the  clause  postponing  the  division 
until  the  death  of  the  testator's  widow,  his  sister  Isabella,  and  his 
brother  Ephraim.  Such  being  the  disposition  which  the  testator 
has  made  of  his  property,  I  confess  that  I  cannot  see  any  substantial 
distinction  between  this  and  BorastorCs  case. 
I  87  J  Amongst  whom,  then,  was  the  property  to  be  divided  ? — for  it 

was  to  be  divided,  at  any  rate.  The  testator  says :  '*  amongst  my 
nephews,  or  their  lawful  issue,  share  and  share  alike."  He  does 
not  say  what  is  to  be  done  in  the  event  of  any  of  his  nephews  dying 
without  lawful  issue.  It  is  evident  that  this  also  might  have 
happened ;  some  of  his  nephews  might  have  had  issue,  and  others 
might  not :  but  he  does  not  say  that  the  issue  are  to  take  the  shares 
which  their  respective  parents  would  have  taken  ;  and  it  would  be 
strange  to  say  that,  when  the  youngest  nephew  attained  twenty-one, 
the  whole  of  the  property  was  to  be  equally  divided  between  the 
nephews  and  their  issue,  share  and  share  alike.  I  cannot  but  think 
that  the  testator  intended  that  his  nephews  alone  should  take  his 
property,  share  and  share  alike ;  and  I  am  confirmed  in  that  opinion 
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by  the  direction,  that  his  nephew,  George,  shall  have  his  estate  in 
Ravenstonedale,  exclusive  of  his  other  share.  It  is  to  be  observed, 
also,  that  this  is  the  will  of  a  person  unskilled  in  legal  phraseology : 
and,  taking  all  these  matters  into  consideration,  it  seems  to  me  that 
the  best  construction  to  be  put  upon  his  will,  is  to  take  the  word  ''or,'' 
as  used  by  him,  conjunctively ;  that  is,  that  the  direction  to  divide 
his  property  amongst  his  nephews  or  their  lawful  issue,  share  and 
share  alike,  is  to  be  held  to  be  a  direction  to  divide  the  property 
amongst  his  nephews  and  their  lawful  issue,  share  and  share  alike. 
If  that  be  so,  the  nephews  took  estates  tail  in  their  shares  of  the 
real  estate,  and  absolute  interests  in  their  shares  of  the  personalty  ; 
and  as  one  of  them,  Ephraim,  died  without  issue,  his  share  is  vested 
in  his  brother  George,  as  the  testator's  heir,  and  his  share  of  the 
personal  estate  belongs  to  his  personal  representative. 


Parkin 

r. 
Knight. 


EOLFE  V.  ROLFE  (1). 

(15  Simons,  88—90;  S.  C.  1  Coop.  t.  Cott.  87,  n. ;  10  Jur.  61.) 

If  an  agreement  consists  of  two  distinct  parts,  one  of  which  the  Court 
can  enforce,  but  not  the  other,  and  a  bill  is  filed,  simply,  for  an  injunction 
to  restrain  the  violation  of  the  former  part,  the  Court  will  grant  the 
iojimction,  notwithstanding  it  would  not  enforce  the  agreement  in  toto. 

In  January,  1888,  Francis,  William,  and  James  Bolfe,  tailors  and 
co-partners,  having  agreed  to  dissolve  their  partnership,  executed 
a  deed  whereby  William  and  James,  in  consideration  of  1,000/.  paid 
to  each  of  them,  assigned  their  shares  of  the  business  and  stock 
in  trade  to  Francis,  (who  was  to  carry  on  the  business  alone) ;  and . 
covenanted  with  him  that  they  respectively  would  not,  at  any  time 
thereafter,  carry  on,  practise,  or  engage  in  the  business  of  a  tailor, 
either  alone  or  with  any  other  person,  within  twenty  miles  from  the 
''  Standard  "  on  Cornhill.  The  deed  further  witnessed  that  Francis, 
in  pursuance  and  performance  of  the  agreement  on  his  part,  cove- 
nanted with  William  to  employ  him  as  a  cutter  in  the  business,  so  long 
as  it  should  be  carried  on  by  him,  and  William  should  diligently 
and  faithfully  devote  his  time  and  attention  to  it,  and  to  pay  him 
a  certain  proportion  of  the  profits  of  the  business  by  way  of 
salary. 


{!)  CaU  V.  Tourle  (1869)  L.  B.  4 
Ch.  662,  38  L.  J.  Ch.  6«o,  21  L.  T.  188. 
The  reason  and  limits  of  the  inter- 
ference of  equity  by  injunction  in  aid 
of  rights  arising  out  of  a  contractual 


relation  which  is  not  completely  en- 
forceable are  discussed  in  Whihvood 
Chemical  Co.  v.  Hardmun  [1891]  2  Ch. 
416,  60  L.  J.  Ch.  428,  64  L.  T.  716.— 
O.A.S. 


1846. 
Jan,  80. 

Shadwsll, 
V.-C. 

[88] 
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BoLFB  After  the  diseolution  of  the  partnership,  the  plaintiff  employed 

BoLFB.       William  as  a  cutter,  at  the  stipulated  salary,  until  shortly  before 

the  bill  was  filed ;  when  William  withdrew  from  his  employment, 

and,  as  the  bill  alleged,  commenced  business  as  a  tailor  within 

the  prohibited  district,  in  co-partnership  with  one  Willis. 

The  bill  prayed,  simply,  for  an  injunction  to  restrain  William 
from  carrying  on  the  business  within  the  prohibited  district,  either 
alone  or  with  any  other  person. 

[  89  ]  Mr.  Bethell  and  Mr.  Terrell  now  moved  for  the  injunction. 

Mr.  James  Parker  and  Mr.  Giffard,  contra,  said,  that  the 
Court  could  not  enforce  the  agreement  in  toto ;  for  it  could  not 
enforce  that  part  of  it  which  related  to  the  employment  of  the 
defendant  as  a  cutter,  and,  therefore,  it  ought  not  to  interfere 
at  all:  Kemhle  v.  iCean(i),  Kimherley  v.  Jennings  {2).  Secondly, 
that  the  defendant,  as  appeared  by  the  affidavits  in  opposition  to 
the  motion,  was  acting  not  as  partner  with,  but  as  foreman  to 
Willis,  and  that  his  acting  in  that  capacity  was  not  a  breach  of  the 
agreement. 

The  Yice-Chancellob  said  that  the  bills  in  the  cases  cited,  asked 
for  the  specific  performance  of  the  agreement ;  and  that  the  injunc- 
tions were  sought  as  only  ancillary  to  that  relief ;  but,  the  bill  in 
the  present  case,  asked  merely  for  the  injunction.  Besides  which, 
the  agreement  consisted  of  two  distinct  parts;  one,  which  was 
entered  into  by  William,  not  to  carry  on  the  business  of  a  tailor 
within  a  certain  distance  from  the  ''  Standard  '*  on  Cornhill,  and  the 
other,  which  was  entered  into  by  Francis,  to  employ  William  as  a 
cutter,  and  to  pay  him  a  certain  per-centage  on  the  profits  of  the 
business  so  long  as  it  should  be  carried  on  by  him,  and  William 
should  conduct  himself  diligently  and  faithfully :  that  the  Court 
certainly  would  not  enforce  the  latter  part  of  the  agreement ;  not 
only  on  account  of  the  nature  of  it,  but  because  Francis  might  put 
an  end  to  it,  whenever  he  pleased,  by  ceasing  to  carry  on  the 
business;  but  nothing  was  asked  as  to  that  part,  and  only  an 
injunction  was  asked  as  to  the  other  part  which  the  Court  could 
enforce. 
[  90  ]  In  answer  to  the  objection  that  William  had  not  broken  the 

agreement,  because  he  was  acting  merely  as  a  foreman,  and  not  as 
a  principal,  in  the  business  of  a  tailor,  his  Honour  said  that  the 
(1)  38  R.  E.  125  (6  Sim.  333).  (2)  38  B.  B.  130  (6  Sim.  340). 
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words  of  the  agreement  were  that  William  should  not,  at  any  time 
thereafter,  carry  on,  practise,  or  engage  in  that  business,  alone  or 
with  any  other  person  or  persons ;  and  that,  as  he  had  engaged 
with  Willis  in  carrying  on  the  business,  he  had  plainly  violated  the 
agreement  (i).— Beg.  Lib.  B.  1845,  fo.  318. 

Injunction  granted. 


ROLFB 

RoLrx. 


SEARLE  V.  LAW. 

(15  Simons,  95—100 ;  S.  C.  15  L.  J.  CL  187 ;  10  Jur.  191.) 

A.  made  a  yoluntary  assignment  of  turnpike  bonds  and  shares  in  Com- 
panies, to  B.,  in  trust  for  himself  for  life,  and  after  his  death,  for  his 
nephew.  He  delivered  the  bonds  and  shares  to  B.,  but  did  not  observe  the 
formalities  required  by  the  Turnpike  Boad  Act  and  the  deeds  by  which 
the  Companies  were  formed,  to  make  the  assignment  effectual : 

Held,  on  his  death,  that  no  interest,  in  either  the  bonds  or  the  shares, 
passed  by  the  assignment,  and  that  B.  ought  to  deliver  them  to  his 
executors. 

Bt  a  deed  dated  in  1886,  Alexander  Law  the  elder,  since  deceased, 
made  a  voluntary  assignment  of  a  sum  of  money  due  to  him  on  the 
security  of  the  tolls  of  a  turnpike  road,  and  some  shares  in  an 
Ldsurance  and  in  a  Banking  Company,  to  the  plaintiff,  in  trust  for 
himself  for  life,  and,  after  his  decease  and  in  default  of  any 
appointment  by  him,  in  trust  for  his  nephew  Alexander  Law  the 
younger;  and  appointed  the  plaintiff  his  attorney  to  receive  the 
monies  due  and  to  become  due  in  respect  of  the  assigned  premises. 

The  turnpike- road  securities  and  the  shares  were  delivered  to  the 
plaintiff,  by  the  direction  of  Alexander  Law  the  elder;  but  the 
shares  remained  in  his  name,  and  nothing  was  done  with  respect 
either  to  them  or  to  the  turnpike-road  securities,  to  make  the 
assignment  effectual. 

The  bill  was  filed  against  Alexander  Law  the  younger  and  the 
executor  of  his  uncle,  in  order  to  have  the  rights  of  the  defendants 
to  the  securities  and  shares  ascertained  and  declared  by  the  Court. 

By  the  decree  at  the  hearing  of  the  cause,  the  Master  was 
directed  to  inquire  and  state  whether,  by  the  constitution  of  the 
Insurance  and  Banking  Companies,  any  and  what  formalities  were 
required  for  the  purpose  of  effecting  a  transfer  of  shares  in  those 
Companies. 

The  Master  found  that  the  Insurance  Company  was  constituted 
by  a  deed  of  settlement,  by  which  it  was  ^declared  that  every 
person  desirous  of  selling  his  shares  in  the  Company,  should  give 
(1)  See  Hooper  v.  Brodrick,  54  B.  B.  326  (11  Sim.  p.  47). 


1846. 
F^h.  23,  24. 

Shaowxll, 
V.-C. 
[95] 
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Skable  notice  of  such  desire,  in  writing,  at  the  office  of  the  Company,  and 
Law.  should  describe  in  such  notice  the  number  of  shares  to  be  sold  and 
the  persons  desirous  of  purchasing  them ;  that,  after  the  court  of 
directors  should  have  certified  that  the  person  desirous  of  purchasing 
the  shares  and  thereby  becoming  a  proprietor  in  the  Company, 
was  fit  to  be  a  proprietor,  then  the  person  desirous  of  selling  might 
be  at  liberty  to  transfer  his  shares ;  that  such  transfer  should  be 
made  at  the  office  of  the  Company,  by  an  instrument  in  writing  to 
be  prepared  by  the  court  of  directors ;  and  that  the  purchaser 
should,  within  two  months  afterwards,  execute  the  transfer,  which 
was  also  to  be  signed  by  three  of  the  directors ;  and  that,  there- 
upon, and  not  before,  the  transfer  was  complete.  And  the  Master 
found  that  the  before-mentioned  formalities  were  necessary,  accord- 
ing to  the  constitution  of  the  Company,  for  effecting  a  transfer  of 
shares  on  a  sale  by  a  proprietor;  but  he  did  not  find  that  any 
formalities  were  necessary  for  effecting  a  transfer  of  shares  by  way 
of  voluntary  settlement  or  assignment  in  trust,  without  pecuniary 
consideration.  The  Master  next  stated  that  the  Banking  Company 
also  was  constituted  by  a  deed  of  settlement ;  and  he  set  forth  the 
clauses  of  it,  which  contained  the  form  of  the  deed  and  the  other 
formalities  required  on  a  transfer  of  shares  in  that  Company  on  a 
sale  by  a  proprietor ;  but  he  did  not  find  that  any  formalities  were 
required  for  effecting  a  transfer  of  such  shares  by  way  of  voluntary 
settlement  or  assignment  in  trust,  without  pecuniary  consideration, 
except  that  notice  in  writing  of  the  assignment  was  necessary  to 
be  given  at  the  Company's  office,  accompanied  by  a  requisition  that 
the  assignee  might  be  registered,  in  the  books  of  the  Company,  as 
[  *97  ]  a  proprietor  of  the  shares  mentioned  in  the  ^assignment ;  and  that, 
on  the  Company  approving  of  the  requisition  and  the  assignee 
executing  a  certain  deed  of  covenant  with  two  of  the  directors,  he 
would  be  registered  as  a  proprietor. 

With  respect  to  the  turnpike-road  securities,  it  appeared  that,  by 
3  Geo.  rv.  c.  126  (for  amending  the  general  laws  then  in  being,  for 
regulating  turnpike-roads  in  England),  sect.  81,  a  transfer  of  them 
was  to  be  made  in  the  words  mentioned  in  the  Act,  or  words  to  the 
like  effect,  and  to  be  endorsed  or  written  under,  or  annexed  to 
the  securities,  and  signed  in  the  presence  of  and  attested  by  one  or 
more  credible  witnesses ;  and  the  transfer  was  to  be  produced  and 
notified  to  the  clerk  or  treasurer  of  the  trustees  or  Commissioners 
of  the  road,  within  two  calendar  months  next  after  the  date  thereof, 
who  was  to  enter  the  same  in  a  book  or  books  to  be  kept  for  that 
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parpose,  and  such  transfer  was  then  to  entitle  the  assignee  to  the       seablb 
full  benefit  of  the  secarities.  Law. 

At  the  hearing  of  the  cause  for  further  directions, 

Mr.  BetheU  and  Mr.  Wright^  for  the  plaintiff,  said  that  their 
client  submitted  to  dispose  of  the  securities  and  shares  as  the  Court 
should  direct. 

Mr.  Stuart  and  Mr.  FoUett,  for  Alexander  Law  the  younger, 
said  that  the  assignment  made  by  Alexander  Law  the  elder,  was 
sufficient,  of  itself,  to  vest  the  shares  in  the  Insurance  Company  in 
the  plaintiff;  for  the  Master  had  found  that  no  formalities  were 
required  for  effecting  a  transfer  of  such  shares  on  a  voluntary 
assignment. 

(Thb  Vice-Chancbllob  :  The  question  is  whether,  according  to 
the  true  construction  of  the  deed  by  whi«h  that  Company  is  con- 
stituted, the  voluntary  assignor  *could  make  an  effectual  transfer,  [  *M  1 
without  the  sanction  and  approbation  of  the  Company  ?  Does  not 
the  word,  ''seller,"  in  that  deed,  mean,  ''assignor?"  The  deed 
seems  to  suggest,  although  the  Master  has  not  so  found,  that  no 
transfer  can  be  made  if  the  directors  of  the  Company  object  to  it. 
Besides,  there  is  this  difficulty :  I  am  asked,  in  a  suit  to  which 
neither  the  Insurance  nor  the  Banking  Company  are  parties,  to 
determine  whether  the  plaintiff  is  or  is  not  a  shareholder  with 
them.) 

The  question  here  is  between  the  cestui  que  trust  under  the  assign- 
ment, and  the  executor  of  the  settlor ;  and  the  point  for  the  Court 
to  determine  is  whether  the  plaintiff  has  not  such  a  title  in  him  as 
enables  him  to  hold  the  property  as  against  the  executor. 

(Thb  Yicb-Chakcbllob  :  I  see,  on  reading  the  bill,  that  the 
plaintiff  treats  himself  as  a  trustee,  but  the  question  is  whether  he 
has  become  a  trustee  in  the  sense  of  having  the  property  vested 
m  him.) 

With  respect  to  the  shares  in  the  Bank,  nothing  is  required  to  be 
done,  except  to  give  the  notice  and  make  the  requisition  mentioned 
by  the  Master ;  and  that  can  be  done  at  any  time :  Fortescue  v» 
Bamet  (i),  BiU  v.  Cureton  (2),  Antrobm  v.  Smith  (8),  Ex  pane  Pye  (4). 

(1)  41  B.  IL  5  (3  My.  A  K.  36).  (3)  8  R  B.  278  (12  Ves.  39). 

(2)  39  B.  B.  258  (2  My.  &  K.  503).  (4)  11  B.  R.  173  (18  Ves.  140). 
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ssARLB  Mr,  Anderdon  and  Mr.  Shapter,  for  the  exeoutors  of  Alexander 

Lj^V.  Law  the  elder,  said  that,  in  order  to  render  a  voluntary  assigninent 
effectaal  in  favour  of  the  parties  intended  to  be  benefited  by  it, 
every  thing  must  be  done,  in  the  lifetime  of  the  assignor,  to  vest 
[  *99  ]  the  ^property  in  the  assignee ;  and  there  must  also  be  a  valid 
declaration  of  trust:  but,  in  the  present  case,  there  was  neither 
a  complete  assignment  nor  a  valid  declaration  of  trust  as  to  any 
part  of  the  property ;  for  none  of  the  formalities  required  for 
effectually  transferring  either  the  turnpike-road  securities  or  the 
shares  in  the  Companies,  had  been  observed;  and  there  was  no 
valid  declaration  of  trust,  for  an  invalid  assignment  could  not  be 
a  valid  declaration  of  trust;  and,  consequently,  the  property  in 
dispute  must  be  declared  to  be  part  of  the  assets  of  Alexander  Law 
the  elder :  [Jefferya  v.  Jefferys  (l),  WdUmm  v.  Ingilhy  (2),  Edwards 
V.  Jones  (8),  and  other  cases.] 

The  Vicb-Chancbllor  : 

I  do  not  understand  that  there  is  any  property  vested  in  the 
plaintiff,  with  respect  to  which  I  can  make  any  decree.  I  mean  to 
be  understood  as  speaking  of  the  turnpike  bonds,  the  shares  in  the 
Bank,  and  those  in  the  Insurance  Company.  It  is  perfectly  plain, 
from  what  appears  on  the  Master's  report  with  regard  to  the  shares, 
and  on  the  Act  of  Parliament  with  regard  to  the  turnpike  bonds, 
that  no  interest  in  them  passed  to  the  plaintiff ;  and,  consequently, 
he  is  merely  the  holder  of  documents  that  belong  to  the  personal 
representative  of  Alexander  Law  the  elder.  If  that  gentleman  had 
not  attempted  to  make  any  assignment  of  either  the  bonds  or  the 
£  ♦100  ]  shares,  but  had  simply  declared,  in  writing,  *that  he  would  hold 
them  upon  the  same  trusts  as  are  expressed  in  the  deed,  that 
declaration  would  have  been  binding  upon  him ;  and  whatever 
bound  him  would  have  bound  his  personal  representative.  But 
it  is  evident  that  he  had  no  intention  whatever  of  being  himself 
a  trustee  for  any  one ;  and  that  he  meant  all  the  persons  named 
in  the  deed  as  cestuis  que  trust,  to  take  the  provisions  intended 
for  them  through  the  operation  of  that  deed.  He  omitted,  how- 
ever, to  take  the  proper  steps  to  make  that  deed  an  effectual 
assignment,  and  therefore  both  the  legal  and  the  beneficial 
interest  in  the  bonds  and  shares  remained  vested  in  him  at  his 
death. 

(1)  54  E.  E.  249  (Cr.  &  Ph.  138).  (3)  43  E.  E.  178  (1  My.  &  Cr.  226). 

(2)  36  E.  E.  246  (1  My.  &  K  61). 
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Declare  that  no  interest,  either  in  the  bonds  or  in  the  shares, 
passed  to  the  plaintiff,  and  that  the  same  are  not  affected  by  any 
declaration  of  trast,  and  that  he  ought  to  deliver  over  the  docu- 
ments in  his  hands  to  the  personal  representative  of  Alexander 
Law  the  settlor. 


Sbablv 

V. 

Law. 


PLATER  V.  ANDERSON.  me. 

Fel,  25. 
(15  Simons,  104—105;  S.  C.  15  L.  J.  Ch.  189;  10  Jur.  169.)  

A  plaintiff,  whose  residence  was  correctly  stated  in  the  bUl,  oMered  to    Shadwbll, 

[104] 


give  security  for  costs,  because  be  bad  frequently  changed  his  place  of 
abode  since  the  bill  was  filed. 


Mr.  Stuart  and  Mr.  Stratton^  for  the  defendant,  moved  that 
the  plaintiff  might  be  ordered  to  give  security  for 'the  costs  of  the 
suit,  on  the  gronnd  that  he  had  no  permanent  place  of  residence. 

The  plaintiff  was  described  in  the  bill  as  of  No.  13,  Bury  Street, 
St.  James's,  which,  at  that  time,  was  his  real  place  of  residence ; 
but  he  merely  lodged  there,  and  removed  from  thence  about  a 
fortnight  afterwards.  He  then  went  to  Paris,  next  to  Carlisle, 
and  subsequently  to  Bath,  where,  it  was  said,  he  was  still  residing 
with  his  relatives.     *     ♦     ♦ 

Mr.  Bethell,  contra,  said  there  was  no  misdescription  of  the 
plaintiff  in  the  bill ;  for  he  was  residing  in  Bury  Street  at  the  time 
when  the  bill  was  filed  ;  that  he  afterwards  went  to  Paris,  but  for 
only  a  temporary  purpose ;  and  that  he  was  now  resident  with  his 
relatives  at  Bath  ;  and  that  there  was  no  instance  in  which  a  defen- 
dant had  been  ordered  to  give  security  for  costs,  merely  because  he 
had  not  resided  in  the  same  place  from  the  commencement  to  the 
end  of  the  suit. 

Thb  Vicb-Chancbllor  : 

It  is  true  that  there  is  no  misdescription  of  the  plaintiff  in  the 
bill.  But,  though  it  gives  a  description  of  him  which  was  correct 
at  the  time,  it  gives  no  useful  information  to  the  defendant.  For 
it  appears,  from  the  affidavits,  that  the  plaintiff  has  since  frequently 
changed  his  place  of  residence ;  and  therefore  you  cannot  infer  that 
he  will  remain  long  in  any  situation.  So  that  the  case  falls 
within  the  principle  of  Calvert  v.  Da^(i),  and  I  shall  make  the  order. 

(1)  2  T.  &  C.  Ex.  Eq.  217,  where  observed  that,  *'  if  an  attorney  get  a 

the  plaintiff,  who  was  a  hawker  and  hawker  and  pedlar  to  be  made  plaintifif, 

pedlar  with  no  fixed  abode,  gave  a  false  he  ou^ht  to  give  security  for  costs." — 

addiees,  and  the  LoKD  Chuef  Babok  0.  A.  S. 


[106] 
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1846. 

March  3,  4,  o. 

1848. 

July  17. 

Shadwbll, 
V.-C. 

[106] 


[107] 


SWABEY  V.   SWABEY. 

(15  Simons,  106—118;  502—504.) 

A.,  on  her  father's  death,  became  seised  of  real  estates  as  his  heir,  and 
entitled  under  his  marriage  settlement  to  a  sum  which  the  trustees  of  the 
settlement  had  lent  him  on  mortgage  of  the  estates. 

By  a  deed  executed  shortly  before  her  will,  A.  charged  the  estates  and 
the  sum  secured  on  them  with  an  annuity,  and  otherwise  showed  that  she 
intended  the  mortgage  to  be  kept  on  foot,  for  the  purpose,  at  least,  of 
securing  the  annuity.  By  her  will  she  devised  the  estates,  after  the  payment 
of  her  own  debts,  and  after  her  father's  affairs  should  have  been  settled,  to 
B.,  and  died  intestate  as  to  her  residuary  personal  estate:  Held  that,  as 
against  her  next  of  kin,  the  incumbrance  created  on  the  estate,  by  her 
father,  must  be  considered  to  have  merged  in  it. 

Held  also,  that  the  mortgage  debt  was  subject  to  probate  and  legacy  duty. 

By  an  indenture  dated  the  12th  of  June,  1815,  Thomas  Lynch 
Goleborn,  in  consideration  of  600Z.,  granted  an  annuity  or  rent- 
charge  of  60{.  a  year,  out  of  a  house  numbered  one  in  Bedford 
Square,  Brighton,  to  Henry  William  Cole,  during  the  lives  of  the 
grantee  and  certain  other  persons,  and  the  lives  and  life  of  the 
survivors  or  survivor  of  them,  and  appointed  the  house  to  John 
Cooper  for  two  hundred  years,  upon  certain  trusts  for  better 
securing  the  annuity.  By  an  indenture  dated  the  16th  of  December, 
1841,  Cole  assigned  the  annuity  to  Thomas  Evans. 

By  an  indenture  dated  the  25th  of  March,  1828,  and  made 
between  T.  L.  Goleborn  and  Catherine  his  wife  of  the  first 
part,  their  daughter,  Catherine  Goleborn,  who  was  the  testatrix 
in  the  cause,  of  the  second  part,  and  Maurice  Swabey  and  T.  H. 
Mortimer  of  the  third  part,  T.  L.  Goleborn  made  an  appointment, 
by  way  of  mortgage,  of  the  above-mentioned  house  and  two 
others  adjoining  it,  to  Maurice  Swabey  and  Mortimer  in  fee,  for 
securing  the  re-transfer  of  2,828Z.  178.  lOd.  Consols  into  their 
names  upon  the  trusts  of  his  marriage  settlement,  and  the  pay- 
ment to  them,  in  the  meantime,  of  the  amount  of  the  dividends 
of  that  sum. 

By  an  indenture  dated  the  18th  of  February,  1829,  and  made 
between  the  same  parties  as  the  preceding  one,  T.  L.  Goleborn 
made  a  further  charge  upon  the  three  houses  for  securing  the 
re-transfer  of  2,785{.  188.  Beduced  Annuities  into  the  names  of 
Maurice  Swabey  and  Mortimer  upon  the  trusts  of  the  settlement, 
and  the  payment  to  them,  in  the  meantime,  of  the  amount  of  the 
dividends  to  become  due  on  that  sum. 

By  an  indenture  dated  the  29th  of  May,  1829,  T.  L.  Goleborn 
granted  an  annuity  or  rent-charge  of  701.  a  year,  out  of  the  three 
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booses,  to  W.  T.  Luxmoore,  during  the  lives  of  the  grantee  and      Swabiy 
certain  other  persons,  and  the  lives  and  life  of  the  survivors  and      swabbt. 
Borvivor  of   them,  and  appointed  the   houses  to  B.  N.   Canning 
for  ninety-nine  years,  upon  certain  trusts  for  better  securing  that 
annuity. 

By  another  indenture  dated  the  16th  of  December,  1841,  and 

made  between  Catherine  Golebom,  the  testatrix,  of  the  first  part, 

Thomas  Evans  of  the  second  part,  and  Thomas  Clarke  of  the  third 

part ;  after  reciting  that  the  two  sums  of  stock  belonged  to  Maurice 

Swabey  and  Mortimer  as  the  trustees  of  Mr.  and  Mrs.  Golebom's 

marriage  settlement,  by  which  the  same  were  settled  in  trust,  after 

their  deaths,  for  the  issue  of  their  marriage  absolutely ;  and  that 

Mr.  Golebom  died  on  the  7th  of  January,  1887  (i),  without  having 

re-transferred  the  sums  of  stock,    and  that  he  left  his  widow, 

Catherine  Golebom,  and  the  testatrix,   his  only  child  ;  and  that 

bis  widow  had  since  died,  whereupon  the  testatrix  became  abso- 

lately  entitled,  under  the  trusts  of  the  settlement,  *to  the  two       [  ^108  J 

sums  of  stock,  for  her  own  use  and  benefit,  and  to  the  securities 

for  the  same  comprised  in  the  indentures  of  the  25th  of  March, 

1823,  and  the  18th  of  February,  1829  ;  she,  for  the  considerations 

in  the  now-stating  indenture  mentioned,  granted  to  Thomas  Evans 

an  annuity  of  60Z.  for  his  life,  to  commence  from  the  day  of  the 

death  of  H.  L.  Cole,  in  case  Evans  should  be  then  living  ;  and  she 

granted  and  released,  and  also  assigned  and  transferred  the  houses 

and  the  two  sums  of  stock  lent  and  advanced  on  the  security  of 

them,  or  so  much  of  the  same  sums  as  then  remained  due,  to  T. 

Clarke,  his  heirs,  executors,  &c.,  upon  certain  trusts  for  securing 

the  payment  of  the  annuity  thereby  granted,  and,  subject  thereto, 

upon  trust  for  herself,  her  heirs,  executors,  administrators,  and 

assigns ;  and  the  indenture  contained  a  proviso  that,  in  case  the 

heirs,  executors,  or  administrators  of  her  father  should,  at  any 

time  thereafter,  repurchase  the  annuity  granted  by  the  indenture  of 

the  12th  of  June,  1815,  in  pursuance  of  the  power  given  by  such 

indenture  for  that  purpose,  and  the  same  annuity  should  thereby 

cease  and  determine,   the  annuity   granted  by  the  now-stating 

indenture  should  also  cease  and  determine. 

The  testatrix  died  on  the  28th  of  March,  1843,  having  made  her 
will,  dated  the  21st  of  February,  1842,  which  was,  in  part,  as 
follows :  "  I  appoint  Maurice  C.  M.  Swabey  to  be  my  sole  executor ; 

(I)  He  died  intestate  and  insolvent,  and  the  testatrix  was  his  heir,  though 
the  deed  did  not  so  recite. 
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BwABKT      and  I  charge  him  to  fulfil  the  intention  of  this  my  will.     I  charge 

SwABET.  J^y  freehold  property,  numbers  1,  2,  and  8,  in  Bedford  Square, 
Brighton,  Sussex,  with  the  yearly  sum  of  80Z.,  to  be  paid  to  my 
faithful  servant  Thomas  Evans.  I  wish  my  just  debts  and  funeral 
expenses  to  be  paid.  My  annuity  from  Henry  B.  Swabey,  Esq., 
and  the  residue  of   the   rents  of  numbers   1,  2,  and  8,  Bedford 

[  ^109  ]  Square,  ^Brighton,  Sussex,  after  the  annuities  upon  those  houses 
have  been  paid,  I  wish  to  be  applied  in  the  settlement  of  the 
affairs  of  my  late  dear  father.  If  Henry  B.  Swabey,  Esq.,  should 
think  proper  to  redeem  the  annuity  of  4801.  by  the  payment  of 
4,120Z.,  then  I  wish  the  4,1201.  to  be  invested  in  the  Three-and- 
a-half  per  Gents.,  and  the  dividends  to  be  applied  to  the  settle- 
ment of  my  late  father's  affairs :  and  if  my  three  houses  at 
Brighton  should  happen  to  be  untenanted,  or,  from  any  other 
cause,  should  not  produce  the  annuity  of  80!.,  then  I  wish  my 
executor  to  make  up  the  full  sum  of  601.  per  annum,  or  to 
pay  the  whole  of  it  to  Thomas  Evans  out  of  my  annuity  of  480Z. 
from  Henry  B.  Swabey.  After  the  affairs  of  my  dear  father 
shall  have  been  settled,  my  own  just  debts,  funeral  expenses  and 
other  legacies  having  been  first  discharged,  I  leave  to  my  godson, 
Henry  Swabey,  my  three  houses  at  Brighton,  my  annuity  of  480Z. 
from  Henry  B.  Swabey,  my  plate,  linen,  books,  wine,  china,  and 
furniture."  The  testatrix  then  left  one  year's  wages  to  all  her 
servants,  and  legacies  of  201.  each  to  certain  other  persons. 

By  the  decree  made  at  the  hearing  of  the  cause  in  July,  1848,  the 
Master  was  directed  to  take  an  account  of  the  testatrix's  personal 
estate  come  to  the  hands  of  her  executors,  distinguishing  the 
personal  estate  specifically  bequeathed  from  the  personal  estate  not 
specifically  bequeathed ;  and  also  to  take  an  account  of  her  debts, 
funeral,  and  testamentary  expenses,  legacies,  and  annuities,  and  to 
inquire  and  state  whether  any  part  of  her  personal  estate  was  out- 
standing or  undisposed  of :  and  it  was  ordered  that  her  personal 
estate  not  specifically  bequeathed,  should  be  applied  in  payment  of 
her  debts    and  funeral  expenses,  and  then  of    the  legacies  and 

[  •no  ]  annuities  given  by  her  will :  and  the  Master  was  directed  *to 
inquire  and  state  what  real  estates  she  was  seised,  possessed  of,  or 
entitled  unto  at  her  death ;  and  whether  any  and  what  charges  or 
incumbrances  were  made  by  her  or  her  father,  or  by  any  other 
person  or  persons  on  those  estates ;  and  whether  any  of  her  father's 
debts  still  remained  due  and  recoverable  :  and,  if  the  Master  should 
find  that  there  were  any  of  such  last-mentioned  debts,  then  he  was 
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to  take  an  account  of  them,  and  to  compute  interest  on  such  of      swabbt 
them  as  carried  interest.  Swa^bt. 

On  the  19th  of  May,  1845,  the  Master  reported  that,  including 
4,120{.,  which  had  been  paid  by  H.  B.  Swabey,  for  the  repurchase  of 
the  annuity  of  480Z.,  the  executor  had  received,  on  account  of  the 
testatrix's  personal  estate  specifically  bequeathed,  sums  amounting 
to  5,496{.  68.  2d. ;  that,  including  the  investment  by  him  of  the 
4,120L  in  Consols,  he  had  expended,  on  account  of  the  personal 
estate  specifically  bequeathed,  sums  amounting  to  4,128{.  2«., 
which  being  deducted  from  the  5,496!.  58.  2d.,  left  a  balance  of 
1,868/.  S8.  2d.  due  from  him  in  respect  of  the  personal  estate 
specifically  bequeathed ;  that  no  sum  had  come  to  his  hands  in 
respect  of  the  personal  estate  not  specifically  bequeathed,  but  that 
he  had  paid,  on  account  thereof,  sums  amounting  to  1,252Z.  ISs.  3d. 
The  Master  further  found  2482.  15s.  to  be  due  to  T.  Evans,  in 
respect  of  the  annuity  of  601.  granted  by  the  indenture  of  the  12th 
of  Jane,  1815 ;  and  that,  if  Evans  should  survive  H.  L.  Cole,  he 
would  become  entitled,  under  the  second  indenture  of  the  16th  of 
December,  1841,  to  another  annuity  of  60Z.,  to  commence  from 
Cole's  death :  that  1682.  5s.  lid.  was  due  to  Luxmoore  in  respect 
of  the  annuity  granted  to  him  by  the  indenture  of  the  29th  of  May, 
1829 :  that  the  testatrix's  funeral  and  testamentary  expenses  had 
been  paid  by  her  executor :  that  none  of  the  legacies  *given  by  her  [  *ili  ] 
will,  nor  the  arrears  of  the  annuity  thereby  given  to  Thomas  Evans, 
had  been  paid,  and  that  2972.  18s.  3d.  was  due  in  respect  of  those 
legacies  and  arrears. 

With  respect  to  the  testatrix's  personal  estate  outstanding  and 
undisposed  of,  the  Master  found  that  it  consisted  of  the  two  sums 
of  2,8282.  17s.  10c2.  Consols  and  2,7852.  18s.  Beduced,  charged  on 
the  Brighton  houses  by  the  indentures  of  the  25th  of  March,  1828, 
and  the  18th  of  February,  1829,  and  of  4,1802.  6s.  6d.  Consols 
standing  in  the  name  of  her  executor,  which  he  had  purchased 
with  the  sum  paid  for  the  repurchase  of  the  annuity  of  4802. 

With  respect  to  the  testatrix's  real  estates,  the  Master  found  that 
she  was  seised  in  fee  of  the  three  houses  before-mentioned  (i) ;  and 
that  her  executor  had  received  8772.  17s.  9c2.  on  account  of  the 
rents  of  them  accrued  since  her  death. 

^    The  Master  next  set  forth  the  contents  of  the  indentures  of  the 
12th  of  June,  1815,  the  25th  of  March,  1823,  the  18th  of  February, 

(1)  How  the  testatrix  became  seised  of  the  houses  did  not  appear  on  this 
report ;  but  see  the  next  page. 
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BWABBY  1829,  the  29th  of  May,  1829,  and  the  16th  of  December,  1841,  as 
SwABBY.  they  are  hereinbefore  stated,  and  found  that  the  testatrix's  father 
had  charged  and  incumbered  the  house  numbered  one  with  the 
annuity  of  601.  to  Cole,  which  had  been  assigned  to  Evans,  and 
that  and  the  other  two  houses,  with  the  repayment  of  the 
2,828Z.  17s.  lOd.  Consols  and  2,7852.  18s.  Beduced,  lent  and 
[  *112  ]  advanced  to  him  and  still  due  and  owing,  *and  also  with  the 
annuity  to  Luxmoore ;  and  that,  by  the  second  indenture  of  the 
16th  of  December,  1841,  the  testatrix  had  charged  and  incumbered 
the  three  houses  and  also  the  two  last-mentioned  sums  of  stock  and 
the  securities  for  the  same,  to  which  she  became  absolutely  entitled 
as  thereinbefore  mentioned,  with  the  annuity  of  602.  to  Evans,  to 
commence  on  Cole's  death. 

With  respect  to  the  debts  of  the  testatrix's  father,  the  Master 
found  that  a  sum  of  1,6162.  4«.  Id.  due  to  H.  Clarke  in  respect  of 
certain  bill  transactions  between  him  and  the  testatrix's  father, 
was  the  only  debt  due  and  recoverable  at  the  date  of  the  decree. 

The  annuity  granted  to  Cole  and  assigned  to  Evans,  and  the 
annuity  granted  to  Luxmoore,  being  redeemable  on  certain  terms, 
the  plaintiff,  on  the  8rd  of  June,  1845,  petitioned  for  and  obtained 
an  order,  by  which  the  Master  was  directed  to  inquire  and  state 
whether  it  would  be  fit  and  proper  and  for  the  benefit  of  the  parties 
interested  in  the  estate  of  the  testatrix,  that  those  annuities  should 
be  repurchased. 

The  Master  reported  in  the  affirmative.  In  his  report  he  stated 
that,  by  indentures  of  lease  and  release  dated  the  2l6t  and  28rd  of 
December,  1889,  and  endorsed  on  the  indenture  of  the  25th  of 
March,  1828,  and  made  between  Maurice  Swabey  and  Mortimer  of 
the  one  part,  and  the  testatrix  of  the  other  part,  after  reciting  the 
death  of  the  testatrix's  father  without  having  re-transferred  either 
the  2,8282.  17«.  lOd.  Consols  or  the  2,7852.  IBs.  Reduced,  into  the 
names  of  Maurice  Swabey  and  Mortimer,  and  that  he  left  his  wife 
and  the  testatrix,  his  only  child,  him  surviving,  and  that  his  wife 
[  *ii3  ]  had  since  *died,  whereupon  the  testatrix  became  absolutely  entitled 
to  the  two  last-mentioned  sums  of  stock,  for  her  own  use  and 
benefit :  Maurice  Swabey  and  Mortimer,  for  a  nominal  considera- 
tion, conveyed  the  three  houses  at  Brighton  unto  and  to  the  use  of 
the  testatrix,  her  heirs  and  assigns ;  but  subject  to  such  equity 
of  redemption  as  the  houses  were  then  subject  to  by  virtue  of  the 
indenture  of  the  25th  of  March,  1823,  and  the  indenture  of  the 
18th  of  February,  1829. 
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The  Master  next  set  forth  the  deed  of  the  16th  of  December,  Swabst 
1841,  by  which  the  testatrix  granted  to  Evans  the  annuity  of  60Z.,  swabkt. 
to  commence  on  Cole's  death.  It  then  appeared  that  that  deed 
recited  that  Evans  had  purchased  Cole's  annuity  at  the  testatrix's 
request  and  in  consideration  of  her  having  agreed  to  grant  to  him 
the  annuity  thereby  granted ;  and  that,  for  some  time  past,  she  bad 
been  in  receipt  of  the  rents  of  the  houses,  as  such  mortgagee  as 
aforesaid,  and  had  paid,  out  of  such  part  as  had  arisen  from  the 
house  numbered  one,  the  annuity  of  601.  granted  by  the  indenture 
of  the  12th  of  June,  1815. 

On  the  28rd  of  June,  1845,  the  last-mentioned  report  was 
confirmed,  and  M.  C.  M.  Swabey,  the  executor  of  the  testatrix,  was 
ordered  to  re-purchase  the  two  annuities  mentioned  in  the  order  of 
the  Srd  of  June,  out  of  the  4,180Z.  68.  6d.  Consols  standing  in  his 
name,  that  being  the  fund  which  the  Master,  in  obedience  to  the 
order,  had  certified  that  it  would  be  fit  and  proper  and  beneficial 
to  the  parties  interested  in  the  testatrix's  estate  to  apply  for  that 
purpose. 

The  cause  now  came  on  to  be  heard  for  further  directions. 

Mr.  Stuart  and  Mr.  G.  L.  RusaeU,  for  the  plaintiff,  said  that  [  114  ] 
the  testatrix  had  not  made  any  disposition  of  her  residuary  estate ; 
and,  therefore,  her  next  of  kin  had  been  made  defendants  to  the 
suit ;  and  it  would  be  contended,  for  them,  that  the  effect  of  the 
deed  of  the  16th  of  December,  1841,  by  which  the  testatrix  granted 
and  secured  the  annuity  of  60L  to  Evans,  was  to  keep  alive  the 
charges  created  on  the  houses  by  the  deeds  of  the  25th  of  March, 
1823,  and  the  18th  of  February,  1829 ;  and  that  the  two  sums  of 
stock  secured  by  those  charges,  formed  part  of  the  testatrix's  undis- 
posed-of  residue :  but  they  submitted,  first,  that,  as  the  testatrix 
had  become  entitled  to  the  property  on  which  those  sums  were 
charged  and  also  to  the  sums  themselves,  the  charges  had  become 
merged ;  and,  secondly,  that,  if  the  charges  were  still  subsisting, 
the  effect  of  the  will  was  to  give  the  property  to  the  plaintiff,  freed 
from  those  charges. 

Mr.  Bethell  and  Mr.  C.  Hall,  for  the  testatrix's  next  of  kin, 
contended  that  the  charges  were  subsisting ;  that  the  language  of 
the  will  was  not  sufficient  to  pass  the  sums  of  stock  to  the  plaintiff, 
and  that  it  tended  rather  to  keep  the  charges  on  foot  than  other- 
wise. They  said  that  Luxmoore's  annuity  and  the  term  by  which 
it  was  secured,  were  interposed  between  the  stock-mortgages  and 
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SwABBY  the  fee-simple  in  the  property  mortgaged ;  that  the  release  of  the 
8WABBT.  ^^^^  ^^  December,  1889,  by  which  those  mortgages  and  the  sums 
due  on  them  were  conveyed  and  transferred  to  the  testatrix,  did 
not  show  either  that  her  father  had  died  intestate,  or  that  she  was 
his  heir ;  and  that  it  conveyed  the  property  to  the  testatrix,  sub- 
ject, expressly,  to  the  equity  of  redemption  to  which  it  was  subject 
by  virtue  of  the  indenture  of  the  25th  of  March,  1823 ;  and,  there- 
fore, the  intention  of  the  parties  to  keep  the  charges  on  foot,  was 
[*iis]  apparent;  besides  which,  *the  houses  would  have  been  assets  to 
pay  the  father's  debts,  and  therefore  it  was  the  interest  of  the 
testatrix  to  keep  the  charges  alive:  Forbes  v.  Moffatt  (i).  Earl  of 
Clarendon  v.  Barham  (2) ;  that,  by  the  deed  of  the  16th  of  Decem- 
ber, 1841,  by  which  the  testatrix  granted  the  reversionary  annuity 
to  Evans,  she  recognised  her  character  as  mortgagee  of  the 
houses.    *    ♦    ♦ 

[  116  ]  Mr.  James  Parker  and  Mr.  Batten  appeared  for  the  executor  of 

the  will. 

The  Yice-Ghakcellor,  in  the  course  of  the  argument,  said  :  The 
testatrix  says :  *^  After  the  affairs  of  my  dear  father  shall  have  been 
settled,  my  own  just  debts,  funeral  expenses  and  other  legacies 
having  been  first  discharged,  I  leave  to  my  dear  godson,  Henry 
Swabey,  my  three  houses,  numbers  1,  2,  and  8,  Bedford  Square, 
Brighton."  Now,  the  sums  secured  by  the  mortgages  were  debts 
due  from  her  father,  and  therefore  they  were  debts  which  the 
testatrix  directed  to  be  paid.  How  can  they  be  better  paid  than  by 
releasing  or  merging  them  ?  How  can  those  debts  be  kept  subsisting 
for  the  benefit  of  the  testatrix's  next  of  kin  ? 

At  the  conclusion  of  the  argument,  his  Honour  delivered  judgment 
as  follows : 

In  this  case  I  have  to  construe  the  language  of  a  lady,  who 
appears  to  have  made  her  will  without  any  professional  assistance. 

She  seems  to  have  entertained  a  strong  filial  regard  for  her 
father,  and  to  have  wished  that  all  his  debts  might  be  paid.  She 
says  :  ''  I  wish  my  just  debts  and  my  funeral  expenses  to  be  paid. 
My  annuity  from  Henry  B.  Swabey,  Esq.  and  the  residue  of  the 
rents  of  numbers  1, 2,  and  8,  Bedford  Square,  Brighton,  Sussex,  after 
the  annuities  upon  those  houses  have  been  paid,  I  wish  to  be  applied 

(1)  11  E.  R.  222  (18  Ves.  384),  (2)  57  R.  R.  516  (1  Y.  &  0.  0.  C. 

688). 
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in  the  settlement  of  the  afburs  of  my  dear  father.  After  the  affairs 
of  my  dear  father  shall  have  been  settled,  my  own  just  debts,  funeral 
expenses  *and  other  legacies  having  been  first  discharged,  I  leave 
to  my  dear  godson,  Henry  Swabey,  my  three  houses,  numbers  1,  2, 
and  3,  Bedford  Square,  Brighton."  So  that  she  uses  the  most  general 
terms  with  regard  to  her  father's  debts.  I  admit  that,  according  to 
the  true  construction  of  the  deeds  contained  in  the  two  reports  made 
by  the  Master,  the  sums  of  stock  due  on  the  mortgage  and  further 
charge,  were  part  of  the  testatrix's  personal  estate ;  and  it  cannot 
be  disputed  that  she  meant  her  personal  estate  to  be  applied  first  in 
payment  of  debts  due  from  her  father  to  other  persons  than  herself. 
And  it  seems  to  me  to  be  equally  clear  that,  if  any  surplus  should 
remain  after  paying  those  debts,  she  meant  that  it  should  be  applied 
to  pay  the  debts  which  her  father  owed  to  herself,  that  is  to  say,  she 
meant  the  surplus  after  paying  the  debts  due  to  her  father's  general 
creditors,  to  merge  in  the  houses  on  which  the  two  sums  of  stock 
were  charged. 

The  consequence  is  that  her  next  of  kin  are  not  entitled  to  any 
part  of  the  sums  of  stock. 

Declare  that,  according  to  the  true  construction  of  the  will  of  the 
testatrix  in  the  cause,  no  part  of  the  two  sums  of  2,828L  17s.  lOd. 
Consols  and  2,7852. 188.  Beduced,  is  to  be  considered  as  subsisting 
for  the  benefit  of  her  next  of  kin ;  but  that,  subject  to  the  payment 
of  the  debt  of  1,616/.  48,  Id.,  reported  by  the  Master  to  be  due  to 
Henry  Clarke,  and  to  the  payment  of  the  1,252{.  18«.  Sd.  reported 
to  have  been  paid  by  M.  C.  M.  Swabey,  the  executor,  and  to  the 
annuity  of  80Z.  by  the  will  bequeathed  to  T.  Evans,  and  the  legacies 
thereby  given,  the  plaintiff  is,  under  and  by  virtue  of  the  will,  well 
and  absolutely  entitled  to  all  the  right,  ^title,  and  interest  of  the 
testatrix,  at  the  time  of  her  death,  in,  to,  and  out  of  the  freehold 
houses  at  Brighton,  and  the  annuity  of  480{.,  &c. 

[A  question  afterwards  arose  whether  the  two  sums  of  stock 
secured  by  mortgage  were  subject  to  probate  and  legacy  duty.] 

Mr,  James  Parker  and  Mr.  G,  L.  Russell^  for  the  petitioners, 
relied  on  the  Yicb-Chancellor's  judgment  on  the  hearing  of  the 
cause  for  further  directions,  and  on  the  declaration  in  the  order 
then  made.  They  also  referred  to  Astley  v.  Milles  (i),  and  added 
that  the  testatrix's  only  object  in  keeping  the  securities  for  the  two 
(1)  27  E.  E.  190  (1  Sim.  298). 
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SwABST      suma  of  stock  on  foot,  was  to  keep  her  own  property  separate  from 
SwABBT.     ^6^  father's,  in  order  that  it  might  not  be  claimed  by  his  creditors ; 

that  she  always  spoke  of  the  houses  as  her  own  absolute  property ; 

and  that  her  will  showed  that  she  considered  them  as  such. 

(Thb  Yice-Chancbllob  :  The  question  when  the  cause  was  before 
me  for  further  directions,  was  different  from  the  present.  How  did 
it  happen  that  the  trustees  did  not  release  the  father's  covenant 
when  they  made  the  conveyance  of  December,  1839  ?) 

Probably  it  was  overlooked. 

The  Solicitor-General  and  Mr.  Maule  appeared  for  the  Crown,  but 

Thb  Vicb-Chancbllob,  without  hearing  them,  pronounced  judgment 
as  follows : 

I  think  that  this  is  a  perfectly  clear  case. 

When  the  first  sum  of  stock  was  advanced  upon  the  security  of 
the  25th  of  March,  1823,  the  father  covenanted,  with  the  trustees, 
to  re-transfer  what  was  advanced  to  him ;  and,  when  the  second 
sum  was  advanced,  on  the  18th  of  February,  1829,  he  covenanted 
[  'BO*  ]  with  the  trustees  to  re-transfer  that  second  sum.  Then,  *when  the 
trustees  made  the  release  of  December,  1839  (i),  they  released  only 
the  estate,  and  not  the  covenants  to  re-transfer.  It  is  plain,  there- 
fore, that,  after  the  execution  of  that  deed,  the  debt  remained,  though 
the  security  by  real  estate  was  gone.  When  the  instrument  of  the 
16th  of  December,  1841,  was  made,  there  was  a  recital  that  these 
very  sums  of  stock  belonged  to  the  trustees  of  the  settlement,  so  as 
to  show  that  the  trustees  were  trustees  for  Miss  Goleborn :  and, 
when  you  come  to  the  witnessing  part  of  the  deed,  you  find  that  she 
assigned  the  trust  stock  as  part  security  for  the  annuity  thereby 
granted  by  her.     Two  years  afterwards  she  died. 

I  certainly  was  of  opinion,  and  am  so  still,  that,  as  between  her 
devisee  and  her  next  of  kin,  her  next  of  kin  had  no  claim  to  the 
stock.  But,  at  the  time  when  she  died,  she  was  cestui  que  trust  of 
the  covenants,  entered  into  by  her  father,  to  re-transfer  the  stock. 
Therefore  the  debt  remained,  and  duty  is  payable  on  the  stock  to 
the  Crown. 

(1)  See  ante,  p.  36. 
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HAEEIS   V.  DAVISON.  i8*«. 

(15  Simons,  128—134 ;  S.  C.  15  L.  J.  Ch.  255 ;  10  Jur.  257.)  

A.  was  entitled  to  an  annuity  which  was  secured  by  a  covenant  and  by  Shadwell, 
an  assignment  of  leaseholds  to  her,  in  trust  to  sell :  Held,  that  her  interest         -  '    * 

under  the  deed  might  be  made  available  under  the  Judgments  Act,  1838  i    *-        -* 
(1  &  2  Vict.  c.  110),  s.  13,  for  payment  of  a  judgment-debt  due  from  her. 

Bt  an  indenture,  dated  the  26th  of  May,  1885,  the  defendant, 
William  Davison,  for  the  valuable  consideration  therein  mentioned, 
covenanted  for  himself,  his  heirs,  executors  and  administrators,  to 
pay  an  annuity  of  20Z.  to  Jane  Lock,  for  her  life,  by  quarterly  pay- 
ments ;  and  assigned  to  her  a  house  and  piece  of  ground,  (which  he 
held  under  a  lease  for  eighty-eight  years),  in  trust  for  securing  the 
punctual  payment  of  the  annuity ;  and,  for  that  purpose,  in  case 
any  payment  of  it  shpuld  be  in  arrear  for  twenty-one  days,  to  sell 
the  house  and  ground,  and,  out  of  the  proceeds,  to  retain  the 
arrears  and  purchase  for  herself  a  Government  annuity  of  20{.  for 
her  life ;  and,  subject  thereto,  to  stand  possessed  of  the  house  and 
ground  and  the  proceeds  of  the  sale  thereof,  in  trust  for  Davison, 
his  executors,  &c. 

The  bill  stated  that,  in  April,  1889,  the  plaintiff  obtained  a 
judgment  in  an  action  which  he  had  brought  against  Jane  Lock,  in 
the  Court  of  Common  Pleas  at  Westminster,  for  41Z.,  which  was 
duly  entered  up  and  docketed  on  the  2Srd  of  that  month.  It  then 
stated  the  indenture  of  the  26th  of  May  ;  and  that,  at  the  time  when 
the  judgment  was  entered  up,  the  annuity  was  in  arrear,  and  that 
no  payment  on  account  thereof  had  been  since  made  by  Davison, 
and  that  a  large  sum  was  .due  from  him,  to  Jane  Lock,  for  the 
arrears.  The  bill  next  set  forth  the  13th  sect,  of  1  &  2  Vict.  c.  110, 
(for  abolishing  arrest  on  mesne  process,  except  in  certain  cases ;  for 
extending  the  remedies  of  creditors  *against  the  property  of  debtors,  [  •129  ] 
&c.),  and  then  alleged  that  the  plaintiff  being  advised  that,  under 
the  Act,  the  ^judgment  operated  as  a  charge  on  Jane  Lock's  estate  [  *180  ] 
and  interest :  "  in  the  said  hereditaments  and  premises,  to  the 
extent  of  and  for  securing  the  aforesaid  annuity,  and  that  such 
annuity  and  the  arrears  thereof  thereby  became  liable  for  the  pay- 
ment and  satisfaction  of  such  judgment-debt,"  he  gave  Davison 
notice  of  the  judgment,  and  required  him  not  to  make  any  further 
payment  of  the  annuity  to  Jane  Lock,  but  to  pay  the  same  to  the 
plaintiff  in  satisfaction  of  his  judgment-debt ;  and  that  he  applied 
to  Jane  Lock,  either  to  assign,  to  him,  the  annuity  and  the  arrears 
thereof  and  her  estate  and  interest  in   the  hereditaments  and 
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Habkis  premises  for  securing  the  same,  or  to  concur  with  him  in  a  sale 
Davison,  thereof  and  in  the  application  of  a  sufficient  portion  of  the  proceeds 
to  the  payment  of  his  judgment-debt ;  but  that  Davison  and  Jane 
Lock  had  refused  to  comply  with  his  applications.  The  bill  then 
charged  that,  by  virtue  of  the  Act,  the  judgment  operated  as  a 
charge  upon  the  annuity  and  the  arrears  thereof  and  the  estate  and 
interest  of  Jane  Lock  in  the  hereditaments  and  premises  ;  and  that 
such  annuity,  estate  and  interest,  were  liable,  in  equity,  to  be  made 
available  for  the  payment  and  satisfaction  of  the  judgment-debt. 
[  *i3i  ]  The  bill  prayed  that  an  account  *might  be  taken  of  what  was  dae 
to  the  plaintiff  under  his  judgment;  that  Davison  and  Jane  Lock 
might  be  decreed  to  pay,  to  the  plaintiff,  what  was  due  for  the 
arrears  of  the  annuity,  in  satisfaction,  so  far  as  the  same  would 
extend,  of  what  should  be  found  due  to  him  by  virtue  of  his  judg- 
ment ;  or  that  the  annuity  and  the  estate  and  interest  of  Jane  Lock, 
under  the  deed  of  the  26th  of  May,  1835,  for  securing  payment  of 
the  annuity,  might  be  sold  under  the  decree  of  the  Court,  and  that 
the  proceeds  might  be  applied  to  pay  the  judgment-debt  or  so  much ' 
thereof  as  the  arrears  of  the  annuity  should  not  be  sufficient  to  pay ; 
or  that  a  receiver  of  the  arrears  and  growing  payments  of  the  annuity 
might  be  appointed,  with  directions  to  apply  the  same  in  payment 
of  the  judgment-debt ;  and  that  Davison  might  be  restrained  from 
paying  to  Jane  Lock,  and  that  she  might  be  restrained  from  receiving 
any  sum  of  money  on  account  of  the  annuity  or  the  arrears  thereof. 

Mr.  BetheU  and  Mr.  Willcock  said,  that  nothing  could  be  more 
general  than  the  words  of  the  Act :  "  Of  or  to  which  such  person 
shall,  at  the  time  of  entering  up  such  judgment  or  at  any  time 
afterwards,  be  seised,  possessed,  or  entitled  for  any  estate  or  interest 
whatever  in  law  or  in  equity,  whether  in  possession,  reversion, 
remainder,  or  expectancy ;  "  and  that  Jane  Lock  had  an  interest  in 
the  house  and  ground ;  for  they  had  been  assigned  to  her  in  trust 
to  sell,  and  to  pay  herself  the  annuity  out  of  the  proceeds.  They 
cited  Scott  v.  Scholey  (i),  in  order  to  show  that  Jane  Lock's  interest 
in  the  leasehold  premises  could  not  be  taken  in  execution  by  the 
sheriff  under  a  Ji.  fa. 

[  •132  3  Mr.  Campbell,  for  Jane  Lock,  said  that  the  case   was  *not 

within  the  13th  section  of  the  Act ;  for  the  words,  "  lands,  tene- 
ments, rectories,   advowsons,   tithes,   rents,   and   hereditaments," 
were  applicable  to  freeholds  only;  and  that  those  words  did  not 
(1)  9  B.  R.  487  (8  East,  467). 
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apply  even  to  copyholds;  and,  therefore,  the  Legislature  added  Habris 
the  words:  ''including  lands  and  hereditaments  of  copyhold  or  davibov. 
customary  tenure ; "  that  the  annuity  was  not  a  rent,  for  it  did 
not  issue  out  of,  nor  was  it  charged  or  secured  upon  lands  in  any 
manner  whatever,  not  even  by  a  power  to  enter  and  distrain ;  but 
the  only  security  for  it  was  the  personal  covenant  of  the  grantor : 
that  the  assignment  was  nothing  more  than  an  accessory  to  the 
covenant,  and  the  premises  comprised  in  it  were  leasehold,  and, 
therefore,  were  not  included  in  the  before-mentioned  words  of  the 
section,  any  more  than  the  annuity  was  ;  neither  were  they  included 
in  the  word,  ''hereditaments,"  which  was  used  throughout  the 
section;  for  leaseholds  for  years,  it  was  scarcely  necessary  to 
observe,  were  not  inheritable ;  that  the  plaintiff  had  mistaken  his 
remedy,  and  ought  to  have  sued  out  a  fi.  fa.,  and  then,  perhaps, 
the  sheriff  might  have  taken  the  annuity-dee4  as  being  a  security 
for  money. 

Mr.  StuaH,  Mr.  Webster,  and  Mr.  Toniano,  appeared  for  other 
defendants  who  had  liens  on  the  annuity-deed,  but  they  took  no 
part  in  the  argument. 

The  Yicb-Chancellor  : 

I  have  no  doubt  that  the  words  of  the  Act  do  include  the  interest 
which  Jane  Lock  has  in  the  premises  assigned  to  her. 

In  the  first  place,  the  words  of  the  18th  section  are  not  the  same 
as  those  of  the  12th :  the  language  of  the  former  is  much  more 
copious  than  the  language  of  the  ^latter.  In  the  next  place,  the  [  *1S3  ] 
Act  is  a  remedial  one ;  and,  therefore,  ought  to  receive  a  liberal 
construction.  The  whole  object  of  the  Legislature  was  to  give 
creditors  a  more  effectual  remedy  against  the  property  of  their 
debtors  than  they  had  under  the  old  law,  in  compensation  for  the 
remedy  against  the  persons  of  their  debtors,  which  the  Act  took 
away  from  them.  What  the  Legislature  meant  was  to  facilitate  the 
obtaining  payment  of  debts,  and  to  do  away  with  the  punishment  of 
debtors. 

The  words  of  the  18th  sect,  are :  "  And  be  it  enacted,  that  a 
judgment  already  entered  up  or  to  be  hereafter  entered  up  against 
any  person  in  any  of  her  Majesty's  Superior  Courts  at  Westminster, 
shall  operate  as  a  charge  upon  all  lands,  tenements,  rectories, 
advowsons,  tithes,  rents  and  hereditaments,  (including  lands  and 
hereditaments  of  copyhold  or  customary  tenure),  of  or  to  which 
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snch  person  shall,  at  the  time  of  entering  up  such  judgment,  or  at 
any  time  afterwards,  be  seised,  possessed  or  entitled  for  any  estate 
or  interest  whatever,  at  law  or  in  equity,  whether  in  possession, 
reversion,  remainder  or  expectancy,  or  over  which  such  person 
shall,  at  the  time  of  entering  up  such  judgment  or  at  any  time 
afterwards,  have  any  disposing  power,  which  he  might,  without  the 
assent  of  any  other  person,  exercise  for  his  own  benefit."  I  cannot 
conceive  any  set  of  words  better  adapted  to  describe  every  possible 
interest  in  lands  of  every  possible  description ;  they  are  as  compre- 
hensive as  possible;  and  include  lands  of  every  tenure,  except, 
perhaps,  lands  held  in  ancient  demesne.  Then  the  Legislature 
provides  that  every  judgment-creditor  shall  have  such  and  the 
same  remedies  in  a  court  of  equity  against  the  hereditaments 
charged  by  virtue  of  the  Act,  as  he  would  be  entitled  to  in  case 
the  person  against  whom  the  judgment  should  *have  been  entered 
up,  had  power  to  charge  the  same  hereditaments,  and  had,  by 
writing  under  his  hand,  agreed  to  charge  the  same  with  the 
amount  of  the  debt.  There  the  word  used  is,  ''  hereditaments/* 
which  is  a  general  term  for  every  possible  description  of  property. 
Now,  I  ask  whether  it  was  not  competent  to  Jane  Lock,  for  valuable 
consideration,  to  make  herself,  by  writing  under  her  hand,  a  trustee 
for  the  plaintiff  of  her  power  (i)  to  sell  the  term,  which  he  might 
have  sold  as  soon  as  any  quarterly  payment  of  her  annuity  was  in 
arrear  for  twenty-one  days.  I  have  not  the  slightest  doubt  that 
she  might  have  done  so  ;  and,  therefore,  I  am  of  opinion  that  the 
plaintiff  is  entitled  to  have  the  trust  performed  for  payment  of 
his  debt  (2). 


1846. 
Mareh  6,  6. 

Bhadwsll, 
V.-C. 

[135] 


LEGH  V.  LEGH(3). 

(15  Simons,  135—139.) 

A  testator  devised  his  estates  in  B.  to  the  same  uses  as  the  estates  com- 
prised in  his  eldest  son's  marriage  settlement  were  thereby  limited  to :  and 
he  devised  his  estates  in  M.  to  trustees,  in  trust,  by  sale  or  mortgage,  to 
raise  portions  of  5,000/.  each  for  his  youngest  children;  and,  from  and 
after  the  performance  of  that  trust,  and  subject  thereto  in  the  first  instance, 
and  subject  to  the  payment  of  such  of  his  debts  as  his  personal  estate 


(1)  The  house  and  ground  were 
assigned  to  Jane  Lock  in  trust,  to 
seU. 

(2)  No  entry  of  the  decree  could  be 
foimd  in  }ieg.  Lib. ;  but  it  appeared, 
from  the  indorsement  on  Mr,  Will^ 
cock^a   brief,    that   the    annuity  was 


directed  to  be  sold  and  the  proceeds 
applied  in  payment  of  the  plaintiff'^ 
debt. 

(3)  In  re  Saunders- Davies  (1887)  34 
Ch.  D.  482,  66  L.  J.  Ch.  492,  56  L.  T. 
153;  In  re  Bawden  [1894]  1  Ch.  693, 
63  L.  J.  Ch.  412,  70  L.  T.  526. 
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should  be  insufficient  to  satisfy,  he  devised  those  estates  to  his  eldest  son  in         Leqh 
fee,  and  appointed  him  his  executor.      The  testator  died  indebted  by  «• 

specialty  as  well  as  simple  contract :  and,  his  personal  estate  being  insuffi-  LaoH. 
cient  to  pay  his  debts,  his  eldest  son,  with  the  concurrence  of  the  trustees 
of  the  estates  in  M.,  sold  those  estates,  and  exhausted  the  proceeds  in 
making  good  the  deficiency  of  the  personal  estate  to  pay  the  testator's  debts. 
Held  that  his  youngest  children  were  entitled,  in  respect  of  their  portions, 
to  a  charge  on  the  estate  in  B.,  equal  in  amount  to  the  proceeds  of  the 
estates  in  M.  which  had  been  applied  to  pay  the  specialty  debta. 

George  John  Lboh,  Esq.,  the  testator  in  this  cause,  devised  his 
estates  situate  in  Barton,  Lancashire,  to  Edward  Geoffrey  Smith 
Stanley,  Esq.,  and  three  other  gentlemen,  to  the  uses  &c.  declared 
by  the  settlement  on  the  marriage  of  his  eldest  son,  George  Cornwall 
Legh,  of  the  estates  therein  comprised ;  and  he  devised  his  estates 
in  the  parish  of  Manchester,  in  the  same  county,  unto  and  to  the 
use  of  Edwin  Gorbett  and  John  Ireland  Blackbume,  their  heirs  and 
assigns,  in  trust,  by  demise,  sale,  or  mortgage,  to  raise  5,0002.  for 
the  portions  of  each  of  his  younger  children,  (who  were  eight  in 
uamber),  and,  subject  thereto,  in  trust  to  raise  three  sums  of  1,0002. 
each,  and  to  pay  one  of  those  sums  to  each  of  his  younger  sons ; 
and,  from  and  after  the  complete  performance  and  satisfaction  of 
all  and  every  the  trusts,  powers,  and  authorities  thereby  given  and 
declared,  and  subject  thereto  in  the  first  instance,  and  also  subject 
to  the  payment  of  such  of  his  debts,  whether  on  mortgage,  bond, 
note,  or  simple  contract,  his  funeral  expenses  *and  the  expenses  of       [  *186  ] 
the  probate  of  his  will,  and  of  the  several  pecuniary  legacies  there- 
inafter by  him  given,  as  his  personal  estate  should  be  insufficient  to 
satisfy,  he  directed  Corbett  and  Blackbume  and  the  survivor  of 
them  and  his  heirs,  to  stand  possessed  of  the  last-mentioned  estates 
in  trust  for  his  son,  George  Cornwall  Legh,  his  heirs  and  assigns, 
and  appointed  him  sole  executor  of  his  will. 
The  testator  died  on  the  17th  of  March,  1882. 
The  bill,  which  was  filed  by  four  of  the  testator's  younger  children 
against  the  trustees  of  the  will  and  the  persons  beneficially  interested 
under  it,  stated  that,  after  the  testator's  death,  George  Cornwall 
Legh  possessed  himself  of  all  the  testator's  personal  estate,  and 
had  the  entire  management  of  the  testator's  property,  and  paid  all 
his  funeral  and  testamentary  expenses,  debts  and  legacies,  and  also 
all  the  portions  provided,  by  the  will,  except  those  given  to  the 
plaintiffs ;  and  that,  to  enable  him  to  make  those  payments,  Corbett 
and  Blackbume  sold  or  concurred  with  him  in  selling  the  estates 
vested  in   them  as  aforesaid,  and  permitted  him  to  receive  and 
appropriate  the  proceeds  of  the  sale  accordingly ;  and  that  thereby 
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Lbor  those  estates  had  been  exhausted.  The  bill  submitted  that  the  last- 
ltoh.  mentioned  estates  were  liable,  in  the  first  instance,  to  raise  the 
portions,  and  that  no  part  of  them  ought  to  have  been  applied 
towards  any  other  purpose  until  all  the  portions  had  been  raised ; 
and  that,  under  the  circumstances  aforesaid,  the  portions  remaining 
unpaid  ought  to  be  raised  out  of  the  estates  devised  to  E.  G.  S. 
Stanley  and  his  co-trustees. 
It  appeared,  from  the  Master's  report  made  in  pursuance  of  the 
[  *i37  ]  decree  at  the  hearing,  that  the  testator's  ^personal  estate  was  not 
sufficient  to  pay  his  simple-contract  debts,  and  that  George  Cornwall 
Legh  had  applied  the  whole  of  the  proceeds  of  the  sale  of  the  estates 
vested  in  Gorbett  and  Blackburne,  in  paying  the  four  portions  that 
had  been  paid  and  the  testator's  specialty  debts  (which  debts  alone 
amounted  to  more  than  was  due  for  the  portions),  and  in  making  up 
the  deficiency  of  the  testator's  personal  estate  to  pay  his  simple- 
contract  debts. 

On  the  cause  coming  on  to  be  heard  for  further  directions, 

Mr.  K.  Parker  and  Mr.  Heberden,  for  the  plaintiflFs,  said  that, 
according  to  the  will,  the  portions  ought  to  have  been  paid  out  of 
the  testator's  Manchester  estates,  before  any  part  of  those  estates 
was  applied  in  payment  of  his  debts ;  that  it  appeared,  from  the 
Master's  report,  that  those  estates  were  much  more  than  sufficient 
to  pay  the  portions  and  also  such  of  the  testator*s  simple-contract 
debts  as  his  personal  estate  was  insufficient  to  pay;  that  the 
specialty  creditors  had  two  funds  to  resort  to,  namely,  the  Barton 
estates  and  the  Manchester  estates;  but  the  portionists,  and  the 
simple-contract  creditors  whose  debts  the  personal  estate  was 
insufficient  to  pay,  had  only  the  Manchester  estates  to  resort  to ; 
and,  as  part  of  the  proceeds  of  those  estates  had  been  applied  to 
pay  the  specialty  debts,  the  portionists  were  entitled  to  charge  the 
Barton  estates  to  the  extent  to  which  those  estates  had  been  relieved 
from  the  specialty  debts. 

Mr.  Stuart  and  Mr.  JoUife,  for  the  devisees  of  the  Barton 
estates,  said  that  the  portionists  were  merely  volunteers,  and  there- 
fore the  Court  could  not  apply  the  doctrine  of  marshalling  in  their 
I  ♦138  ]  favour ;  that  the  counsel  *for  the  plaintiffs  were  endeavouring  to 
throw  the  whole  burden  of  the  specialty  debts  on  the  Barton 
estates ;  but  as  the  portionists  were,  to  the  extent  of  their  portions, 
devisees  of  the  Manchester  estates,  the  specialty  debts  ought  to  be 
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apportioned  between  the  amoont  of  their  portions  and  the  Barton 
estates:  Henningham  v.  Henningham  (i). 

Mr,  Bethell  and  Mr,  Rolf  appeared  for  the  other  parties. 

Thb  Vicb-Chancbllor  : 

The  intention  of  the  testator  must,  as  between  his  devisees/ 
govern  the  case. 

It  is  perfectly  manifest,  from  this  will,  that  the  testator  meant 
that  such  a  sum  as  should  be  the  amount  of  the  portions,  should  be 
raised  and  paid  without  diminution:  and,  having  expressed  that 
intention,  which  he  directs  to  be  performed  in  the  first  instance,  he 
devises  the  residue  of  the  Manchester  estates  to  his  eldest  son, 
subject  to  the  payment  of  his  debts,  funeral  and  testamentary 
expenses  and  legacies.  In  the  preceding  part  of  his  will,  he  had 
devised  his  Barton  estates,  without  saying  anything  about  debts ; 
and,  of  course,  it  is  to  be  presumed  that  he  anticipated  that  the 
Manchester  estates  were  so  valuable  as  to  leave  something  for  his 
eldest  son  after  paying  the  portions  and  satisfying  his  debts,  funeral 
and  testamentary  expenses  and  legacies.  In  point  of  fact,  those 
estates  turn  out  not  to  be  sufficient  for  those  purposes. 

I  cannot  but  think  that  the  case  is  to  be  considered  precisely  in 
the  same  manner  as  if  the  testator  had  said :  ^'  I  devise  so  much  of 
my  Manchester  estates  as  shall  be  equal,  in  value,  to  40,0002.,  free 
from  the  payment  of  any  debt ;  and  I  devise  the  residue  of  those 
estates  to  my  eldest  son,  subject  to  the  payment  of  my  debts :  and, 
as  to  my  Barton  estates,  I  devise  them,  in  the  form  in  which  the 
law  affects  them,  to  the  same  uses  as  are  expressed  in  my  eldest 
son's  marriage  settlement."  Consequently,  I  shall  declare  that  the 
testator's  Barton  estates  are  liable  to  furnish  the  sum  of  24,0002., 
which  is  the  amount  of  his  specialty  debts. 


LSOH 
V. 

Lboh. 


[139] 


TURING  V.  TURING  (2). 

(16  Simons,  139—145;  S.  C.  15  L.  J.  Ch.  272 ;  10  Jur.  366.) 

A  testator  bequeathed  50,000/.  to  trustees,  in  trust  for  his  wife,  for  life, 
and,  after  her  death,  he  gave  one-fifth  of  that  sum  to  the  same  trustees,  in 
trust  to  invest  it,  and  pay  the  interest  to  his  daughter  for  her  life,  and  upon 
her  demise  to  appropriate  the  interest  for  the  use  of  any  her  child  or 


(1)  1  Eq.  Ab.  117.  On  this  point 
$ee  now  the  cases  cited  in  the  note  at 
the  oommencement   of   this    case. — 


O.  A.  S. 

(2)  See  ante,  p.  1. 


1846. 
Mareh  7. 

Shadwbll, 
V.-C. 

[139] 
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TuBiKO  children  until  they  reached  the  age  of  twenty-one  years,  and  then  tlie 

f.  principal  to  be  paid  to  the  survivor  or  survivors  of  the  children  of  his  said 

TUBINO.  daughter,  share  and  share  alike.    The  testator  also  'gave  2,000/.  to  the 

same  trustees,  in  trust  to  invest  it  and  to  pay  the  interest  to  his  daughter 
for  her  life,  and  after  her  decease  to  appropriate  the  interest  for  the  use  of 
any  her  child  or  children  until  they  reached  the  age  of  twenty-one  years, 
when  the  2,000/.  was  to  be  paid  to  the  survivor  or  survivors  of  the  said 
children  of  his  said  daughter.  The  daughter  had  two  children  who  attained 
twenty-one,  but  only  one  of  them  survived  her. 

Held  that  the  child  became  entitled,  on  her  death,  to  the  whole  of  the 
trust  funds  in  which  she  had  a  life-interest. 

John  Turing,  Esq.,  the  testator  in  the  cause,  made  his  will, 
dated  the  2nd  of  December,  1808,  and  which  was  partly  as  follows : 
''  I  give  and  bequeath  unto  my  friends,  J.  A.  Bannerman,  B.  Lang, 
J.  G.  Francklyn,  and  E.  Kindersley,  the  sum  of  fifty  thousand 
L  *140  ]  pounds,  in  trust  to  be  employed,  as  the  money  can  be  "^collected 
from  the  proceeds  of  my  estate,  for  the  use  and  behoof  of  my  wife, 
Mrs.  Mary  Turing,  recommending  that  the  said  sum  of  50,000^. 
shall  be  vested  and  employed  in  the  public  funds  of  Government, 
or  lent  upon  the  indubitable  security  of  landed  property  in  Great 
Britain,  and  the  interest  arising  thereon  shall  be  paid  to  my  wife 
during  her  natural  life,  and,  upon  the  demise  of  my  said  wife,  I  give 
and  bequeath  the  said  principal  sum  of  50,000Z.,  or  the  produce  of 
the  said  bequest  or  settlement  of  my  said  wife,  to  be  divided  and 
apportioned  in  the  following  manner."  The  testator  then  gave  to 
his  sons,  John  and  William,  and  to  his  daughter,  Ann,  one-fifth 
part  each  of  that  sum,  and  another  fifth  to  J.  A.  Bannerman  and 
his  co-trustees  :  ''  in  trust  for  the  children  of  my  daughter,  Mrs. 
James  Bannerman,  namely,  Mary,  Jessy,  Jean,  Helen,  William, 
and  James,  recommending  that  the  said  money  shall  be  vested  in 
the  public  funds  of  Government,  or  lent  upon  undoubted  landed 
property  in  Great  Britain,  and  the  interest  arising  therefrom  shall 
be  apportioned  equally  for  their  maintenance  and  education  until 
they  reach  the  age  of  twenty-one  years,  when  each  of  them  shall  be 
paid  their  due  proportion  of  the  principal,  share  and  share  alike ; 
and  directing  that,  in  the  event  of  the  death  of  either  one  or  both 
of  my  said  grandsons,  Wm.  Bannerman  and  Jas.  Bannerman,  the 
intended  share  or  shares  of  my  intended  legacy  shall  devolve  and 
be  equally  divided  amongst  my  before-mentioned  grandchildren,  or 
their  survivors,  share  and  share  alike.  In  like  manner,  I  give  and 
bequeath  unto  my  friends  as  aforesaid,  Messrs.  J.  A.  Bannerman, 
Bobt.  Lang,  J.  G.  Francklyn,  and  N.  E.  Kindersley,  in  trust,  and 
for  the  use  and  behoof  of  my  daughter,  Helen  Sophia  Darley, 
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one-fifth  part  or  share  of  my  beloved  wife,  Mrs.  Mary  Taring's  afore-  TaatHa 
mentioned  jointure  or  settlement,  recommending  that  *the  said  tubino. 
money  shall  be  placed  in  the  public  fmids  of  Government,  or  lent  [  *141  ] 
npon  undoubted  security  of  landed  property  in  Great  Britain,  and 
the  interest  arising  thereon  shall  be  paid  to  my  said  daughter, 
Helen  Sophia  Darley,  during  her  natural  life,  and,  upon  her  demise, 
the  interest  arising  as  aforesaid  to  be  appropriated  for  the  use  of 
any  her  child  or  children  until  they  reach  the  age  of  twenty-one 
years,  and  then  the  principal  sum  remaining  in  trust  as  aforesaid 
to  be  paid  to  the  survivor  or  survivors  of  the  children  of  my  said 
daughter,  Helen  Sophia  Darley,  share  and  share  alike."  The 
testator  then  gave  to  his  sons,  John  and  William,  and  his  daughter, 
Ann,  6,0002.  each,  and  4,000Z.  to  the  trustees,  in  trust  for  his 
daughter,  Mrs.  James  Bannerman,  for  her  life;  and,  upon  her 
demise,  he  gave  that  sum  to  the  trustees,  for  the  use  and  behoof  of 
her  children  before  named :  "  recommending  that,  in  the  event  of 
the  death  of  either  one  or  both  of  my  said  grandsons,  Wm.  Banner- 
man  and  James  Bannerman,  the  intended  share  or  shares  of  my 
intended  legacy  shall  devolve  and  be  equally  divided  amongst 
my  before-mentioned  grandchildren  by  my  daughter,  Mrs.  James 
Bannerman,  or  their  survivors,  share  and  share  alike.  I  give  and 
bequeath  unto  my  friends,  J.  A.  Bannerman,  J.  G.  Francklyn, 
N.  E.  Eindersley,  and  B.  Lang,  Esqrs.,  aforementioned,  in  trust, 
and  for  the  use  and  behoof  of  my  daughter,  Mrs.  Helen  Sophia 
Darley,  the  sum  of  2,000Z^,  recommending  that  the  money  shall  be 
vested  in  the  public  funds  of  Government,  or  lent  upon  undoubted 
security  of  landed  property  in  Great  Britain,  and  the  interest  arising 
thereon  be  paid  to  my  said  daughter,  Helen  Sophia  Darley,  during 
her  natural  life,  and,  after  her  demise,  the  said  interest  to  be  appro- 
priated for  the  use  of  any  the  child  and  children  of  my  daughter, 
H,  8.  Darley,  until  they  reach  the  age  of  twenty-one  *year8,  when  [  ♦142  ] 
the  aforesaid  2,0002.  is  to  be  paid  to  the  survivor  or  survivors  of  the 
said  children  of  my  daughter,  H.  S.  Darley,  share  and  share  alike. 
In  the  event  of  my  sons,  John  Turing,  or  Wm.  Turing,  or  my 
daughter,  Ann  Turing,  departing  this  life  before  my  demise,  I  desire 
that  the  amount  of  the  legacy  or  legacies  lapsing  by  such  death  or 
deaths,  shall  devolve  and  be  equally  divided  amongst  their  surviving 
brothers  and  sisters,  share  and  share  alike,  on  the  condition  and 
terms  of  my  original  legacies  to  my  said  children,  particularly  to 
my  daughters,  Mary  Bannerman  and  Helen  Sophia  Darley,  and  to 
their  children  as  already  specially  specified." 

E.B, — ^VOL.  LXXIV.  4 
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TirmiKo  The  testator  died  in   1808.     His  widow  died  in  1889.     His 

TvuHo.  daughter,  Helen  Sophia  Darley,  died  in  January,  1845.  She  had 
three  children  ;  a  daughter,  who  was  born  in  1808,  and  died  in  the 
same  year ;  a  son,  named  John,  who  was  bom  in  1804,  and  died  in 
1842 ;  and  another  son,  named  Henry,  who  was  bom  in  1806,  and 
was  still  living. 

He  presented  a  petition,  praying  that  the  whole  of  the  sums  of 
stock  in  which  the  legacies  bequeathed  in  trust  for  his  mother  and 
her  children  had  been  invested  under  the  decree  in  the  cause, 
might  be  transferred  to  him,  as  the  only  child  of  his  mother  who 
survived  her. 

Mr,  Bethell  and  Mr.  Rogeis,  in  support  of  the  petition,  said 
that  the  trusts  declared  by  the  will  in  favour  of  the  survivor  or 
survivors  of  the  children  of  Mrs.  Darley,  were  not  intended  to  take 
effect  until  the  death  of  their  mother,  the  cestui  que  trust  for  life ; 
and  therefore  the  words  :  "  the  survivor  or  survivors  of  the  children 
of  my  said  daughter  Helen  Sophia  Darley,"  must  be  taken  to  mean, 
[  ^H8  ]  the  child  or  children  who  should  ^survive  her ;  and,  as  the  petitioner 
was  the  only  child  who  survived  her,  be  was  entitled  to  the  whole 
of  the  funds  in  question.  They  cited  Wordsworth  v.  Wood  (i),  OH>b$ 
V.  Tait  (2),  Cripps  v.  Wolcott  (3). 

Mr.  SUuirt  and  Mr.  Faher,  for  the  personal  representative  of 
John  Darley,  cited  Crozier  v.  FisJier  (4),  and  said  that  the  testator 
contemplated  that  his  daughter,  Mrs.  Darley,  would  die  leaving 
infant  children ;  for  he  had  directed  that,  on  her  demise,  the  interest 
of  her  one-fifth  of  the  50,0002.  should  be  appropriated  to  the  use  of 
any  her  child  or  children  until  they  reached  the  age  of  twenty-one 
years,  and  that  then  the  principal  should  be  paid  to  the  survivor  or 
survivors  of  her  children ;  which  clearly  meant  such  of  her  children 
as  should  attain  twenty-one.  They  added  that,  it  the  construction 
contended  for  by  the  petitioner's  counsel  were  adopted,  there  would 
have  been  an  intestacy  in  case  the  two  children  who  attained 
twenty-one,  had  died  in  the  life-time  of  their  mother. 

The  Vice-Chanoellor  : 

The  case  of  Crozier  v.  Fisher  is  totally  different  from  this. 
There,  the  testator  said:  ''And  my  further  will  is  that  my  said 

(1)  48  R  E.  191  (2  Beav.  25).  (3)  20  E.  E.  268  (4  Madd.  11). 

(2)  42  E.  E.  136  (8  Sim.  132).  (4)  28  E.  E.  141  (4  Euss.  898). 
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trustee  shall,  from  time  to  time  as  the  rents  become  due,  pay,  unto  Tubiito 
such  child  or  children,  a  just  proportion  of  such  interest,  as  they  tubikg. 
shall  arrive  at  ♦their  age  of  twenty-one  years."  Therefore,  there  [  •H*  ] 
was,  at  any  rate,  a  gift,  the  efifect  of  which  was  to  make  the  share 
of  a  child  vest  as  soon  as  it  attained  twenty-one.  The  testator 
then  proceeded  thus:  "And  to  place  the  interest  of  the  infants' 
shares  in  the  Three  per  cent.  Consolidated  Bank  Annuities,  for 
their  own  sole  use  and  benefit,  and  so  on,  alternately,  till  the 
youngest  child  shall  arrive  at  his  or  her  age  of  twenty-one  years ; 
and  then,  all  the  said  children,  or  the  survivors  of  them,  to  be  let 
into  full  possession  of  all  the  said  estates,  share  and  share  alike.'' 
That  is  perfectly  correct;  for,  when  the  youngest  child  attained 
twenty-one,  all  of  them,  except  those  who  had  died,  that  is  to  say, 
all  who  could  be  let  iato  possession,  would  be  let  into  possession. 
What  Sir  John  Leach  said,  in  that  case,  was  that  the  Court  would 
not,  except  forced  by  the  plainest  words,  adopt  a  construction  by 
which  the  interest  of  a  child  of  full  age  and  settled  in  life,  would  be 
divested,  if  he  happened  to  die  before  the  youngest  attained  twenty- 
one  :  that  the  word,  ''  survivor,"  in  that  case,  admitted  of  another 
and  a  more  rational  meaning,  namely,  surviving  so  as  to  attain 
twenty-one.  And,  I  say,  that  all  that  is  meant  in  this  case,  is  that 
the  children  shall  so  attain  twenty-one  as  to  survive.  It  seems  to 
me  that  the  question  in  that  case,  was  whether  such  an  effect  could 
be  attributed  to  the  word,  "  survivor "  (which  was  used  rather 
ambiguously),  as  to  divest  the  clearly  vested  interest  that  had  been 
given  before. 

In  this  case,  nothing  can  be  more  manifest,  when  the  whole  of 
the  words  are  taken  together,  than  that  the  testator  meant  that  the 
children  who  were  to  take  under  the  bequest,  should  be  those  who 
Borvived  their  mother.  First  of  all,  he  gives  the  fund  to  his  wife 
for  life,  and  then  to  his  daughter  for  her  life,  and  then  he  directs 
that,  upon  ♦her  demise,  the  interest  shall  be  appropriated  for  the  [  ^146  ] 
use  of  any  the  child  and  children  of  his  daughter,  until  they  reach 
the  age  of  twenty-one  years.  So  that  he  there  assumes  that  his 
daughter  would  die  leaving  some  of  her  children  infants,  and 
directs  that  the  interest  shall  be  appropriated  to  their  use  during 
their  infancy.  He  then  adds:  ''And  then  the  principal  sum 
remaining  in  trust  as  aforesaid,  to  be  paid  to  the  survivor  or  sur- 
vivors of  the  children  of  my  said  daughter,  Helen  Sophia  Darley, 
share  and  share  alike."  Now,  it  is  quite  absurd  to  suppose  that  he 
meant  to  give  the  interest  for  the  benefit  of  those  who,  ultimately, 
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might  not  take  the  principal.  Besides,  the  interest  is  given  to 
them  as  joint-tenants;  and  the  principal  is  given  to  them  as 
tenants  in  common.  And,  upon  the  whole,  it  seems  to  me  that 
the  testator,  by  the  words :  ''  and  then  the  principal  money  remain- 
ing in  trust  as  aforesaid,  to  be  paid  to  the  survivor  or  survivors  of 
the  children  of  my  said  daughter,"  meant  those  children  only  to 
take  who  should  survive  their  mother. 

The  words  of  the  second  bequest  differ  so  little  from  the  words 
of  the  first,  that  they  must  receive  the  same  construction.  The 
consequence  is  that  I  must  make  an  order  according  to  the  prayer 
of  the  petition. 


1846. 
March  16. 

Sradwxll, 
V.-C. 

[U6] 


The  ATTOBNEY-GENEEAL  v.  HODGSON  (1). 

(15  Simons,  146—151 ;  8.  C.  15  L.  J.  Ch.  290;  10  Jur.  300.) 

A  testator  bequeathed  the  residue  of  his  personal  estate  to  his  executors, 
in  trust  for  the  establishment  or  institution  of  a  charitable  receptacle,  if 
the  same  could  be  done,  for  fifty*four  poor  old  men;  but  if  no  such 
institution  could  be  conveniently  established,  he  desired  that  the  residue 
should  be  disposed  of  in  charitable  donations,  of  6/.  each,  to  persons  of  the 
same  description : 

Held,  that  the  bequest  was  void  under  the  Statute  of  Mortmain  (2). 

Thb  testator  in  this  case  bequeathed  his  residuary  personal 
estate  to  his  executors :  "  in  trust  for  the  establishment  or  institu- 
tion of  a  charitable  receptacle,  if  the  same  can  be  done,  for  twenty- 
seven  poor  old  men  of  England  and  the  same  number  of  Ireland, 
to  be  under  the  management  of  the  Boman  Catholic  Bishop  of 
London  and  the  Boman  Catholic  Bishop  of  Dublin ;  but,  if  no  such 
institution  can  be  conveniently  established,  I  request  that  the  same 
may  be  disposed  of  in  charitable  donations,  to  persons  of  the  same 
description,  of  61.  each ;  and,  whenever  an  opportunity  offers,  that 
it  may  be  added  to  any  contribution  for  a  similar  purpose ;  30Z.  of 
which  sum  I  give  to  each  of  my  executors." 

The  defendants  to  the  information  were  the  executors  of  the 
testator's  late  daughter,  who,  on  the  renunciation  of  the  executors 
named  in  her  father's  will,  had  taken  out  administration  to  him 
and  possessed  herself  of  his  personal  estate.  The  information 
prayed  that  the  above-mentioned  bequest  might  be  declared  to  be 
good  and  valid,  and  that  the  charity  might  be  established ;  and 

(1)  See  now  the  Mortmain  and  (1861)  9  H.  L.  0.  420,  7  Jur.  (N.  S.) 
CharitableUses  Act,  1891,  s.  7.  1089,  5   L.  T.    190;    affg.   28  L.   J. 

(2)  An  ulterior  alternative  bequest  Ch.  70,  overruling  so  much  of  the 
is  not  invalidated  by  the  illegality  of  decision  in  the  present  case  as  relates 
the  original  bequest :  Hall  y.  Warren     to  the  ulterior  gift — 0.  A.  S. 
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that  the  amonnt  of  the  father's  residuary  estate  might  be  made        A.-0. 
good  oat  of  his  daughter's  assets.  Hodgson. 

The  defendants  demurred  generally  to  the  information. 

Mr.  Bethell  and  Mr.  Ahraliam,  in  support  of  the  demurrer, 
contended  that  the  bequest  for  the  establishment  *of  a  charitable  C*^^*^  1 
receptacle,  was  void  under  the  Statute  of  Mortmain,  [and  cited 
Gibleti  v.  Hobson  (i),  Mather  v.  Scott  (2),  Pritchard  v.  Arbouin  (8), 
The  Attorney-General  v.  MiU  (4),  and  Blandfard  v.  ThackereU  (6), 
and  other  cases]. 

Mr.  Stuart  [and  Mr.  Bluntl,  in  support  of  the  information,  said 
that  the  word  ''  receptacle  "  did  not,  of  necessity,  mean  an  alms- 
house, or  anything  else  connected  with  land ;  that  a  floating 
hospital  on  the  Thames,  was  a  receptacle;  and  that,  as  the 
testator's  intention  might  be  effected  without  laying  out  his  resi- 
duary estate  in  land,  the  Court  ought  to  give  effect  to  it :  Johnston 
V.  Swann  (6),  The  Attorney -General  v.  Stepney  (7).     *     *     * 

Mr.  Bethell,  in  his  reply,  said  that  the  word,  "  receptacle,"       [  14«  ] 
meant  a  permanent  place  of  refuge. 

The  Vice-chancellor  [after  referring  to  the  terms  of  the  testator's 
will,  said] : 

He  gives  the  residue  of  his  personal  estate :  *'  to  my  said  executors,  [  149  ] 
in  trust  for  the  establishment  or  institution  of  a  charitable  recep- 
tacle, if  the  same  can  be  done,  for  twenty-seven  poor  old  men  of 
England,  and  the  same  number  of  Ireland,  to  be  under  the  manage- 
ment of  the  Roman  Catholic  Bishop  of  London,  and  the  Boman 
Catholic  Bishop  of  Dublin."  Now  I  cannot  divest  myself  of  the 
notion  that  those  words  manifestly  point  to  the  acquisition  of  a 
dwelling-place  of  some  sort  or  other ;  for  it  was  to  be  procured  for 
twenty-seven  poor  old  men  of  England,  and  twenty-seven  poor  old 
men  of  Ireland,  and,  of  necessity,  a  receptacle,  as  applied  to  human 
beings,  does  imply  a  dwelling-place ;  and,  therefore,  it  seems  to  me 
that  there  is,  of  necessity,  involved,  in  this  direction,  a  direction  to 
procure  a  dwelling-place  for  fifty-four  people  of  a  given  description. 
Then,  what  is  that,  in  effect,  but  a  direction  that  land  shall  be 
acquired  ?    And  there  is  nothing  in  this  case  which  points  to  the 

(1)  41  R.  B.  114  (3  My.  &  K.  517).  (5)  2  R  R.  202  (2  Ves.  Jr.  238). 

(2)  44  B.  B.  229  (2  Keen,  172).  (6)  18  B.  B.  270  (3  Madd.  457). 

(3)  27  B.  B.  106  (3  Buss.  456).  (7)  7  B.  B.  325  (10  Ves.  22). 

(4)  35  B.  B.  80  (3  Bubs.  328). 
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A..Q.        hiring  or  taking,  first  of  all,  of  one  tenement  and  then  of  another. 

HOTO80H.     But  one  receptacle  only  is  spoken  of,  and  the  whole  corpus  of  the 

[  *150  ]      fond  is  to  be  applied,  at  once,  to  procure  *it.    There  is  no  direction 

to  apply  the  interest  or  dividends  of  the  property,  as  there  was  in 

the  case  before  Sir  J.  Leach  (i). 

Then  the  testator  says :  "  If  the  same  can  be  done : "  why,  of 
coarse,  if  it  coald  not  be  done,  it  could  not  be  done ;  but  it  is  quite 
evident,  taking  all  the  words  together,  that  he  was  looking  not  only 
to  the  procurement  of  a  dwelling-house  for  those  fifty-four  persons, 
but  to  a  system  of  government  to  be  exercised  over  them ;  and,  he 
says,  perhaps  not  unwisely  :  ''  to  be  under  the  management  of  the 
Roman  Catholic  Bishop  of  London,  and  the  Bonian  Catholic  Bishop 
of  Dublin  ;  "  describing  them  by  their  titles  as  permanent  officers. 
Next  he  says:  ''But  if  no  such  institution  can  be  conveniently 
established ;  "  not  at  all  contemplating,  as  it  strikes  me,  the  con- 
tingency that  the  law  might  not  permit  the  thing  to  be  done,  but 
evidently  pointing  to  some  impediment  of  a  totally  different  kind : 
''  I  request  that  the  same  may  be  disposed  of  in  charitable  donations, 
to  persons  of  the  above  description,  of  61.  each ;  and,  whenever  an 
opportunity  offers,  that  it  may  be  added  to  any  contribution  for  a 
similar  purpose." 

It  appears  to  me,  therefore,  that  his  primary  object  was -the 
acquisition  of  a  dwelling-place  for  fifty-four  people;  and  that  it 
was  only  in  the  event  of  that  object  not  being  capable  of  accom- 
plishment, that  he  makes  the  general  disposition  over.  And,  in  my 
opinion,  that  general  disposition  over  cannot  be  said  to  have  taken 
effect,  for  there  is  no  allegation  about  it.  Besides  which,  the 
[  ^161 J  ^testator  seems  to  point  at  some  physical  impediment,  which  might 
disappoint  his  first  purpose. 

In  my  opinion  the  bequest  is,  according  to  the  cases  referred  to 
by  the  counsel  for  the  demurrer,  within  the  Statute  of  Mortmain, 
and,  therefore,  I  shall  allow  the  demurrer. 


.  ^?*^- «,  DE  BEAUVOIR  v.  DE  BEAUVOIR. 

April  20,  21. 

(15  Simons,  165—181 ;  S.  C.  15  L.  J.  Ch.  305;  10  Jur.  406.) 

[Sbb  the  report  of  this  case  on  appeal  to  the  House  of  Lords, 
3  H.  L.  C.  624  ;  16  Jur.  1147.] 

(1)  Johnston  v.  Stvann,  18  E.  E.  270  (3  Madd.  457). 
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RUSSELL  V.  SMITH  (1).  ^^  . 

(15  Simona,  181—182;  S.  C.  15  L.  J.  Ch.  340.)  , 

The  oopyright  in  musical  compositions  is  more  extensively  protected  than         y  .^^i^     * 
the  copyright  in  dramatic  pieces.  f  181 1 

Motion  to  dissolve  an  injunction  restraining  the  defendant  from 
pirating,  publicly  performing,  singing  or  reciting  certain  songs  and 
musical  compositions. 

The  plaintiff,  by  his  bill,  claimed  the  property  in  the  songs, 
under  an  assignment  from  the  author  of  them,  and  in  the  music 
to  which  they  were  set,  as  being,  himself,  the  composer  of  it.  His 
proprietorship  in  the  songs  and  music  had  been  duly  registered  at 
Stationers'  Hall;  and  he  had  caused  them  to  be  printed  and 
published ;  and  the  defendant  had  purchased  them  of  the  publisher. 

In  support  of  the  motion,  it  was  said  that  the  protection  given  to 
musical  compositions  by  5  &  6  Vict.  c.  45,  sect.  20  (to  amend  the 
Law  of  Copyright),  was  not  more  extensive  than  the  protection 
given  to  dramatic  literary  property  by  3  <fe  4  Will.  IV.  c.  15,  but 
both  the  one  and  the  other  were  put  upon  the  same  footing. 

The  Yicb-Chancellor  said  that  the  words  of  the  songs  were  [182] 
protected  by  the  former  Copyright  Acts,  and  the  music  of  them,  by 
the  Act  of  Victoria :  that  the  words,  "  at  any  place  or  places  of 
dramatic  entertainment,"  which  occurred  in  the  Act  of  Will.  IV., 
were  omitted  in  the  Act  of  Victoria ;  and,  therefore,  the  authors 'of 
musical  compositions  were  more  extensively  protected  than  the 
authors  of  dramatic  pieces  were. 

Injunction  continued  as  to  all  the  subjects  of  it  except  the  music 
of  two  of  the  songs,  which  appeared  not  to  be  original:  the 
plaintiff  to  bring  an  action  against  the  defendant.  Costs  and  liberty 
to  apply,  reserved. 

Mr.  Stuart  and  Mr.  Chandless  moved. 

Mr.  Betiiell  and  Mr.  M.  Matthews  opposed. 

(1)  WaU  Y.  Taylor  (1882)  9  Q.  B.  D.  Q.  B.  558;  Chappell  v.  Booaey  (1882) 
727,  51  L.  J.  Q,  B.  547,  47  L.  T.  47;  21  Cb.  D.  232,  51  L.  J.  Oh.  625,  46 
affirmed,  11  Q.  B.  D.  102,  52  L.  J.      L.  T.  854. 
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i84«.  CHAMBERS  v.  CHAMBERS, 

^^!;!L**'  (15  Simons,  183—190;  S.  C.  15  L.  J.  Ch.  318.) 

^"  V^  c"*^'  ^  testatrix  bequeathed  the  residue  of  her  estate,  goods,  chattels  and 

*'  '  effects,  which  she  should  be  possessed  of,  interested  or  entitled  to  at  her 

I-        J  decease,  to  trustees,  with  very  special  directions  to  apply  the  whole  of  the 

income  thereof,  for  the  benefit  of  her  daughter,  (who  was  a  lunatic,)  ioit 

her  life. 

Held,  nevertheless,  that  the  bequest  of  the  residue  was  not  specific,  and 
consequently,  that  certain  leasehold  houses,  which  formed  part  of  it,  ought 
to  be  sold  and  the  proceeds  invested  in  the  Three  per  Cents. 

[In  this  case,  which  was  heard  as  a  short  cause,  and  which  (as 
the  Vice-Chancellor  observed)  presented  no  difficulty,  his  Honour 
made  the  following  observations  upon  the  rule  in  Howe  v.  Lord 
Dartmouth  (i).] 

[  188  ]  Lord  Eldon  laid  down  the  rule,  very  distinctly,  in  Howe  v.  Lord 

Dartmouth ;  but  Lord  Cottenham  seems  to  have  had  a  disposition 
to  escape  from  it.  And,  in  Pickering  v.  Picketing  (2),  where  there 
was  an  enumeration  of  particulars,  his  Lordship  thought  that,  as 
the  enumeration  showed  an  intention  to  give  the  things  specifically, 
the  aggregate,  though  given  merely  as  a  residue,  was  to  be  treated 
differently  from  what  it  would  have  been,  if  the  simple  word, 
'' residue,"  had  been  used. 

[  189  ]  That  case  and  all  the  other  cases  that  are  deviations  from  the 

rule  laid  down  by  Lord  Eldon,  can  only  be  supported  by  the  par- 
ticular expressions  in  each  will.  In  Bethune  v.  Kennedy  (s),  which 
was  the  first  case  cited  by  Mr.  Parker,  there  was,  first  of  all,  a  gift 
of  a  sum  of  Long  Annuities  ;  and,  in  the  set  of  words  which  consti- 
tuted the  gift  of  the  residue,  there  was  a  reference  to  money  in  the 
funds  and  to  copyhold  estates,  which,  for  aught  I  know  to  the  con- 
trary, might  be  a  very  good  reason  for  saying  that,  in  that  particular 
case.  Lord  Eldon's  rule  should  not  be  adopted.  Then,  in  the  next 
case,  Collins  v.  Collins  (4),  which  was  decided  by  Sir  John  Leach, 
we  find  the  emphatic  words :  "  in  every  shape  and  in  whatever 
manner  it  is  situated ;  "  which  also,  for  aught  I  know  to  the  contrary, 
might  have  justified  the  departure  from  Lord  Eldon's  rule.  In 
Collins  V.  Collins,  which  came  before  Vice-Chancellor  Knight  Bruce, 
the  testator  directed  the  whole  of  the  property  to  be  sold  in  the  event 
of  the  first  taker  dying  without  leaving  issue  to  attain  the  age  of 
twenty-one  years.  Now,  there  cannot  be  two  sales  of  the  same 
property :  therefore,  it  is  manifest  that  the  directing  the  property 

(1)  6  B.  E.  96  (7  Ves.  137).  (3)  43  B.  B.  153  (1  My.  &  Cr.  114). 

(2)  48  B.  B.  104  (4  My.  &  Cr.  289).  (4)  39  B.  B.  337  (2  My.  &  K  703). 
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to  be  sold  on  the  happening  of  a  future  and  contingent  event, 
prevented  the  application  of  the  general  rule. 

It  appears  to  me  that,  independently  of  the  general  rule,  the 
actual  words  in  this  will  are  such  as  show  that  the  person  who 
was  to  take  in  remainder,  was  to  take  that  thing  which  was  to  be 
enjoyed,  in  the  first  instance,  by  the  tenant  for  life ;  because  the 
testatrix  gives  the  residue  in  these  words :  "  I  give  and  bequeath 
all  the  rest,  residue  and  remainder  of  my  estate,  whether  real  or 
personal,  goods,  chattels  and  effects,  whatsoever  and  wheresoever, 
and  of  what  nature  or  kind  soever,  that  I  shall  or  may  be  seised  or 
possessed  of,  interested  in,  or  ^entitled  unto  at  the  time  of  my 
decease,  including  the  sum  of  10,000Z.  (stock  &c.)  unto  the  said 
Robert  Joseph  Chambers,  &c.,  upon  trust  that  they,  their  executors, 
administrators  and  assigns,  do  and  shall  stand  possessed  of  and 
interested  in  my  said  residuary  estate  and  effects,  for  the  use, 
benefit  and  advantage,  comfort  and  happiness  of  my  dear  daughter 
Annie  Chambers,  during  her  life :  "  and  then  she  goes  on  to  say  : 
''And,  after  the  decease  of  my  said  daughter,  Annie  Chambers,  as 
to  all  my  said  residuary  estate  and  effects,  for,  and  I  do  hereby  give 
and  bequeath  the  same  unto  my  said  son,  Robert  Joseph  Chambers." 
Bat  how  was  he  to  take  "  the  same,"  if  the  leases  under  which  the 
houses  were  held  had  expired  in  the  life-time  of  the  tenant  for  life  ? 

Therefore,  by  force  of  the  rule  laid  down  by  Lord  Eldon,  and  by 
force  of  the  particular  words  to  be  found  in  this  will,  my  opinion  is 
that  the  leaseholds  must  be  sold  (i). 


Chawbkrs 
Chambbbs. 


[♦190] 


Declare  that,  according  to  the  true  construction  of  the  will,  the 
leaseholds  ought  to  be  sold,  the  proceeds  invested  in  the  8Z.  per 
Cents.,  and  the  dividends  paid  to  Annie  Chambers,  during  her  life. 


FRISWELL  V.   KING. 

(15  Simons,  191.) 

A  8olicitor*8  lien  for  costs  is  not  confined  to  deeds  and  papers,  but  extends 
to  other  articles  delivered  to  him  for  the  purpose  of  being  exhibited  to 
witnesses  on  the  trial  of  an  action. 

In  a  suit  for  the  administration  of  the  late  Lord  Eingsborough's 
estate,  his  solicitors  claimed  a  lien  on  certain  copies  of  a  very 
expensive  work  written  by  his  Lordship,  and  entitled :  "The  Antiqui- 
ties of  Mexico,"  which  the  publishers  had  delivered  to  them  in  order 
(1)  See  Benn  v.  Dixon,  51  E.  E.  328  (10  Sim.  636). 


1846. 
April  28. 

Shadwell, 
V.-C. 

[191] 
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FUSWBIJi 

Kino* 


that  they  might  be  produced  to  the  witnesses,  on  the  trial  of  an 
action  brought,  against  his  Lordship,  by  a  tradesman  who  had 
supplied  the  paper  for  the  work,  and  which  his  Lordship  had 
refused  to  pay  for,  on  the  ground  that  it  was  of  very  inferior 
quality.  The  lien  was  claimed  in  respect  of  the  costs  of  defending 
the  action. 


Mr.  Bagshawe  supported  the  claim,  and  cited  Ex  parte  Nesbitt  (i). 

Mr.  Bethell  opposed  it  on  the  ground  that  solicitors  had  a  lien 
on  deeds  and  papers  delivered  to  them  for  the  purposes  of  an  action, 
and  on  the  money  recovered  in  it ;  but  not  on  articles,  such  as 
models  of  machines  or  the  books  in  the  present  case,  which  had 
been  delivered  to  them  for  the  purpose  of  being  exhibited,  to  the 
witnesses  or  to  the  jury,  on  the  trial  of  the  action. 

Thb  Yiob-GhamcbiiLob  : 

The  books  tended  to  manifest  the  defendant's  right  to  defeat  the 
plaintiff  in  the  action ;  and,  therefore,  I  cannot  but  think  that  the 
solicitors  have  a  lien  upon  them. 


1846. 
ApHl  27,  28. 

Shadwell, 
V.-C. 

[192] 


MUSTON  V.  BRADSHAW  and  Wife. 

(15  Simons,  192 ;  S.  C.  10  Jur.  402.) 

Bill  against  a  husband  and  his  wife  for  the  specific  performance  of  an 
agreement,  made  by  the  husband,  for  the  sale  of  an  estate  to  the  plaintiff. 
The  bill  alleged,  as  the  grounds  for  making  the  wife  a  co-defendant,  that 
she  claimed  an  interest  in  the  purchase-money,  and  had  taken  forcible 
possession  of  the  title-deeds  and  refused  to  part  with  them  unless  her 
claim  was  satisfied. 

The  Court  held  that  she  was  improperly  made  a  defendant,  and  allowed 
a  demuri'er  by  her,  for  want  of  equity. 

The  bill  \7a8  filed  for  the  specific  performaance  of  an  agreement 
between  the  plaintiff  and  the  defendant  William  Bradshaw,  for  the 
sale  of  an  estate  by  him  to  the  plaintiff.  The  bill  alleged,  as  the 
grounds  for  making  Mrs.  Bradshaw  a  co-defendant,  that  she  took 
forcible  possession  of  the  title-deeds  after  the  agreement  was  entered 
into,  and  refused  to  part  with  them  unless  a  claim  which  she  made, 
to  have  part  of  the  purchase-money  settled  on  her  for  her  separate 
use,  was  first  satisfied. 

She  put  in  a  separate  demurrer,  which  was  supported  by  Mr.  Stuari 
and  Mr,  Steere. 

(1)  2  Soh.  &  Lef.  279. 
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Mr,  BetheU  and  Mr^  Toiler  supported  the  bill. 

The  Yigb-Ghancellob  allowed  the  demurrer,  saying  that,  if  the 
bill  had  stated,  in  a  distinct  manner,  that  the  husband  was  about 
to  make  a  conveyance  in  favour  of  his  wife  which  would  prevent  him 
from  performing  his  contract,  that  would  have  been  a  good  reason 
for  filing  a  bill,  against  him  and  his  wife,  to  restrain  him  from 
making  the  conveyance  :  but  the  bill  charged,  in  effect,  that  the 
wife  claimed  an  interest  in  the  purchase-money,  for  her  separate 
use,  and  that  that  interest  was  created  subsequently  to  the  contract 
and  with  full  knowledge  of  it  on  her  part ;  that  neither  that  charge, 
nor  the  fact  that  a  practical  difficulty  in  performing  the  contract, 
had  been  created  by  her  conduct,  was  sufficient  to  sustain  the  bill 
as  against  her. 


MU8T0N 

Bbaobbaw. 


The  ATTORNEY-GENERAL  v.  The  EARL  of  DEVON. 

(15  Simons,  193—264  ;  S.  C.  16  L.  J.  Ch.  34;  10  Jur.  1067.) 

Peter  Blundell,  by  his  will  dated  in  1599,  founded  a  free  grammar 
school,  for  one  hundred  and  fifty  boys  bom,  or,  for  the  most  part,  before 
their  age  of  si^c  years,  brought  up  in  the  town  or  parish  of  Tiverton ;  and 
directed  that,  if  that  number  could  not  be  filled  up,  the  want  should  be 
supplied  by  the  children  of  foreigners,  and  those  foreigners  only  to  be 
admitted  with  the  assent  and  aUowance  of  such  ten  householders  of  the 
town  as  should  be  most  in  the  subsidy-books  of  the  then  Queen  and  her 
successors;  and  that  there  should  be  no  scholar,  at  the  school,  under  a 
grammar  scholar ;  and  after  providing  that  there  should  be  a  master  and 
ruher  for  the  school,  and  that  their  yearly  salaries  should  be  50/.  and 
twenty  marks  respectively,  he  willed  that  they  should  be  content  with  that 
recompense,  without  seeking  or  exacting  any  more,  either  of  parent  or 
children,  it  being  his  meaning  that  the  school  should  be  a  free-school,  and 
not  a  school  of  exaction. 

Held,  that  though  it  had  long  been  the  practice  for  the  master  and 
usher  for  the  time  being  to  take  boarders,  that  practice  ought  to  be  dis- 
continued; that,  there  being  no  longer  any  subsidy-books,  a  new  qualifica- 
tion ought  to  be  fixed  for  the  ten  householders ;  and,  there  being  a  surplus 
of  the  income  of  the  charity  property,  that  the  salaries  of  the  master  and 
usher  ought  to  be  increased,  and  that  the  propriety  of  appointing  more 
ushers,  and  of  extending  the  education  of  the  scholars  to  matters  of  science 
and  hterature,  including  one  or  more  of  the  modem  languages,  ought  to  be 
lefened  to  one  of  the  Masters  of  the  Court. 

[For  the  purpose  of  this  report  the  material  parts  of  the  above- 
mentioned  will  of  Peter  Blundell  are  sufficiently  set  out  in  the 
judgment  of  the  Yicb-Chancbllob.] 

The  information  [in  this  case  stated  the  will  and  some  previous 
proceedings  in  the  Court  of  Chancery  in  relation  thereto  under 


1841. 
Loid 

COTTSNHAM, 
L.C. 

1846. 

il/ay2,4,5, 

6,  26,  26,  27. 

June  8,  10. 

Oct.  29. 

Shadwsll, 
V.-C. 

[198] 


[206] 
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A.-0.  Bomilly'B  Act  (i)  and]  charged  that  it  was  the  intention  of  the 
Eablof  testator  that  the  school  shoald  be  a  free-school,  and  that  the 
Dbvok.  benefits  thereof  should  be  enjoyed  by  free-scholars  only ;  and  that 
it  was  contrary  to  his  intention  that  there  should  be  any  boys  in 
the  school  whose  parents  paid  towards  their  education  therein; 
whereas  a  large  majority  of  the  boys  were  taken  as  boarders  by  the 
master  and  under-master,  who  received  considerable  annual  pay- 
ments, from  their  parents,  for  their  education,  to  the  detriment  of 
the  free- scholars :  that  considerable  sums  had  been  expended  on 
the  buildings  and  premises  of  the  school,  with  the  object,  principally, 
of  accommodation  to  the  boarders  :  that  a  considerable  part  of  the 
exhibitions  and  scholarships  had  been  bestowed  on  boys  who  had 
been  boarders  in  the  school,  in  evident  violation  of  the  founder's 
intention  ;  and  that  the  advantage  of  being  eligible  to  the  exhibitions 
and  scholarships  had  been  held  out,  by  the  master  and  under- 
master,  to  induce  boys  to  enter  the  school  as  boarders :  that  provision 
ought  to  be  made  for  extending,  to  the  free-scholars,  the  benefit  of 
education  in  science  and  general  literature,  including  the  modem 
languages,  as  well  as  Greek  and  Latin,  the  income  of  the  charity- 
property  being  amply  sufficient  for  that  purpose  :  that,  though  the 
population  of  the  town  of  Tiverton  (2)  amounted  to  about  10,000, 
the  number  of  free-scholars  then  in  the  school,  bom  or  brought 
[  *207  ]  up  as  aforesaid  in  the  town,  amounted  to  *twenty-nine  only :  that, 
during  the  last  forty  years  (3),  only  343  boys  born  or,  for  the  most 
part,  under  six  years  of  age,  brought  up  in  the  town,  had  been 
admitted  into  the  school,  although  1,897  boys,  not  so  born  or  brought 
up,  and  who  were  not  educated  as  free-scholars,  had  been  admitted 
during  the  same  period :  that  the  benefit  of  the  scholarships  and 
exhibitions  ought  to  be  confined  to  boys  educated  as  free-scholars : 
that  it  was  the  intention  of  the  testator  to  confine  the  benefits  of 
the  school  to  boys  living  in  the  town  of  Tiverton  or  in  its  immediate 
neighbourhood,  and  that,  by  the  term, ''  foreigners,"  he  did  not  mean 
to  describe  or  include  any  persons  living  at  a  distance  from  the 
town,  or  at  such  a  distance  therefrom  as  prevented  them  from 
sending  their  sons  to  be  educated,  as  day  scholars,  at  the  school : 
that  the  parish  of  Tiverton  was  very  large,  extending  over  17,000 
acres  and  upwards,  and  many  parts  thereof  were  at  a  distance  of 

(1)  Some    account   is    given,  />o«<,  (2)  The  population  of  the  parish  of 

p.   71,   of  these    proceedings,   which  Tiverton,  including  the  town,  was  ten 

were    stayed  by  the  order  of    Lord  thousand  and  forty-one. 
CoTTENHAM  after  the  filing  of    the         (3)  Qu,  seventy.     See  next  page, 
information  in  this  case. — O.  A.  S. 
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four  miles  and  upwards  from  the  school ;  and  the  testator,  in  the        a.-g. 

directions  given  by  his  will  for  the  bnildings  to  be  erected  for  the      ^^^kl  of 

purposes  of  the  school,  had  reference  to  the  accommodation  of  boys      i>kvon, 

who  might  come,  from  such  distant  parts  of  the  parish,  to  the 

school,  and  provision  ought  to  be  made  to  prevent  boys  being  sent 

from  distant  parts,  as  they  then  were,  to  participate  in  the  benefits 

of  the  school  and  exhibitions,  to  the  exclusion  of  the  proper  objects 

of  the  charity :  that  it  was  the  intention  of  the  testator  that  the 

persons  who  should  be,  from  time  to  time,  appointed  feoffees  of 

the  school,  should  be  persons  connected  with  the  town  and  living 

therein  or  in  the  immediate  neighbourhood  thereof :  that  it  would 

conduce,  greatly,  to  the  right  management  of  the  school  and  the 

jast  application  of  its  revenues  for  the  benefit  of  the  children  of  the 

town  and  its  neighbourhood,  and  the  ^proper  appointment  to  the       [  *20S  ] 

scholarships  and  exhibitions,  that  the  whole  or  the  greater  part  of 

the  feoffees  should  be  chosen  from  inhabitants  of  the  town  or  its 

near  vicinity  or  who  were  connected  therewith :  that  the  majority 

of  the  present  feoffees  had  no  connection  whatever  with  the  town, 

and  resided  at  a  distance  therefrom,  four  only  of  such  feoffees  living 

in  the  town  or  within  five  miles  thereof,  that,  of  the  others,  one 

resided  in  France,  and  another  in  Guernsey,  and  the  rest  at  various 

distances  from  Tiverton,  the  greatest  of  which  was  seventy  miles : 

that  the  persons  residing  at  such  distances  were  wholly  unable 

properly  to  attend  to  the  duties  of  the  trust,  and  much  inconvenience 

had,  on  many  occasions,  arisen  from  the  difficulty  of  assembling  a 

Bnfficient  number  of  thefeoffees  (i) :  that  some  proper  provision  ought 

to  be  made  for  the  due  admission  of  the  children  of  foreigners  into 

the  school  and  the  election  of  boys  to  serve  in  husbandry,  and  some 

proper  qualificatioh  ought  to  be  approved  of  for  the  ten  householders 

by  whose  assent  the  children  of  foreigners  were  to  be  admitted  into 

the  school. 

[The  information  also  disputed  the  validity  of  some  of  the 
previous  proceedings  under  Bomilly's  Act  on  the  ground  that  they 
were  invalid  for  want  of  jurisdiction.  The  principal  objects  of 
the  information  were  to  confine  the  benefits  of  the  school  to 
free-scholars,  and  to  extend  the  instruction  to  science  and  modern 
languages.] 

A  great  deal  of  evidence  was  entered  into  on  both  sides.    That       [  210  ] 
on  tiie  part  of  the  relators  tended  to  show,  amongst  other  things, 
that  the  number  of  boarders  at  the  school,  from  the  year  1770 
(1)  This  charge  was  denied,  and  there  was  no  evidence  in  support  of  it. 
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A.-Q.        down  to  1840,  greatly  exceeded  the  number  of  free-scholars ;  the 
Earl  of      former  being  one  thousand  eight  hundred  and  ninety-seven,  and 

dbtov.  4jjg  latter,  only  three  hundred  and  forty-three :  that  sums  had  been 
paid,  to  former  masters  of  the  school,  for  education  of  day  boys, 
some  of  whom  were  bom  in  the  town,  and  others  in  the  parish  of 
Tiverton :  that  the  master  and  usher  paid  more  attention  to  the 
education  of  the  boarders  than  they  did  to  the  education  of  the 
free-scholars,  and  favoured  them  in   other  respects:    that   the 

[  *2ii  ]  *boarder8  were  allowed  to  compete,  with  the  free-scholars,  in  the 
examinations  for  exhibitions  and  scholarships,  and,  owing  to  their 
superior  education  and  the  partiality  of  the  masters,  were  generally 
successful ;  that  the  f re^-scholars  were  ill-treated  by  the  boarders ; 
and  that  it  would  be  beneficial  to  the  inhabitants  of  Tiverton  to 
extend  the  system  of  education  in  the  school. 

The  evidence  for  the  defendants  proved  that  the  practice  of  taking 
boarders  had  continued  for  a  great  number  of  years,  and  was  almost 
coeval  with  the  school ;  and  that  the  boarders  behaved  kindly,  and 
the  masters  impartially,  in  every  respect,  to  the  free-scholars. 

Mr.  Bethell,  Mr.  Walker,  Mr.  Blunt,  and  Mr.  Heathfield,  for 
the  relators  [upon  the  first  point  cited  Th^  Attorney -General  v.  The 
Coopers*  Company  (i),  The  Attorney-General  v.  Hartley  (2),  and  The 
Attorney-General  v.  Tlie  Earl  of  Stamford  (3)  {The  Manchester  School 
case)] . 
[  217  1  The  main  ground  on  which  the  defendants  rely  in  support  of  the 

practice  of  taking  boarders,  is  usage,  which,  they  say,  has  existed 
almost  ever  since  the  school  was  established ;  but  the  doctrine  of 
this  Court  is  that,  whatever  is  inconsistent  with  the  principle  of 
the  foundation  of  a  charity,  cannot  be  sanctioned  by  usage.  We, 
however,  do  not  object  to  that  practice  being  continued,  provided 
the  number  of  the  boarders  is  confined  within  the  limits  before 
adverted  to  (4),  and  they  are  prevented  from  participating,  with  the 
free-scholars,  in  the  exhibitions  and  scholarships. 

The  next  subject  to  which  we  beg  to  call  the  attention  of  the 
Court,  is  the  expediency  of  introducing  a  more  extended  system  of 
education  into  the  school.  [Upon  this  point  the  counsel  for  the 
relators    cited    The    Attorney-General    v.    Christchurch    (6),     The 

(1)  12  B.  E.  162  (19  Yee.  187).  viding  adequate  remuneration  for  the 

(2)  22  B.  R  167  (2  J.  &  W.  353).  master  and  assistant  master. 

(3)  65  R.  R  489  (1  Ph.  737).  (5)  23  R  B.  126  (Jacob,  474). 

(4)  /.e.,  for  the  purpose  only  of  pro- 
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Attomey-Oeneral  v.  Lord  Mansfield  (l),  The  Attomey-Oeneral  v.  The         A.-G. 
Haberdashers'  Campanp(2),  and  other  cases.]  B^^^  o, 

Dbtoh. 
3/r.  Parker  and  J/r.  Stinton  for  the  feofifees.     ♦     *     *  [  218  ] 

J/r.  Ifoft  and  Jtfr.  Roundell  Palmer,  for  the  master  and  usher       [  234  ] 
[opposed  the  information  so  far  as  it  sought  to  exclude  boarders 
from  the  school]. 

Mr.  BetheU  replied. 

The   Vicb-Chakcellor    [after   expressing    his  opinion   that   the 
founder's  statutes  must  govern  the  decision  of  the  case,  said] : 

The  great  question  in  this  cause  is  whether  boarders  shall  be  [  236  ] 
continued  at  this  school  at  Tiverton ;  and,  for  the  purpose  of  deter- 
mining that  question,  I  shall  refer  to  the  will  of  the  founder,  and 
point  out  what  appears  to  me  to  be  the  clear  construction  of  it. 
A  great  part  of  it  is  occupied  with  matter  which  has  no 'relation  to 
the  subject ;  several  legacies  are  given,  some  to  individuals,  and 
others  to  C!ompanies  in  London ;  and  then  the  will  proceeds  thus : 
''  I  will  that  my  executors,  or  the  survivors  of  them,  by  the  advice 
and  directions  of  my  overseers  and  of  the  survivors  of  them,  with 
all  convenient  speed,  upon  a  fit  and  convenient  plot  and  piece  of 
ground  in  Tiverton  aforesaid,  by  my  executors  for  that  purpose  to 
be  purchased  and  procured,  shall  erect  and  build,"  certain  build- 
ings, which  he  particularly  describes,  which  were  a  school  of  a 
certain  length  and  breadth,  and  a  hall,  buttery  and  kitchen,  with 
rooms  over  them.  Some  particular  directions  are  given  as  to  the 
eoDstmction  of  the  rooms ;  they  are  to  have  chimneys  and  so  on ; 
and  it  is  directed,  generally,  that  the  master  shall  have  the  use  of 
*the  rooms,  but  the  use  of  one  of  them  in  particular  is  given  to  the  [  *237 1 
usher.  Then  he  directs  that  a  sum  of  2,400Z.  shall  be  laid  out  in 
erecting  those  buildings  ;  and,  having  done  that,  he  says :  ''  Item, 
my  will  and  meaning  is  that,  in  the  said  school,  shall  not  be  taught 
above  the  number  of  150  scholars  at  any  one  time,  and  those,  from 
time  to  time,  to  be  of  children  born,  or,  for  the  most  part,  before 
their  age  of  six  years,  brought  up  in  the  town  or  parish  of  Tiverton ; 
and,  ii  the  same  number  be  not  filled  up,  my  will  is  that  the 
want  shall  be  supplied  with  the  children  of  foreigners,  and  those 
foreigners  only  to  be  received  and  admitted,  from  time  to  time,  for 
ever,  with  the  assent  and  allowance  of  such  ten  householders." 

(1)  26  R.  E.  155  (2  Buss.  501).  (2)  27  E.  E.  122  (3  EuBs.  530). 
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A.-G.  I  stop  here  for  the  purpose  of  making  this  observation,  that  the 

BauL  of  language  of  this  gentleman  is  certainly  very  obscure  ;  because,  here 
Devoh.  Jjq  jj^g  ^gg^  ^jjQ  jjQjm  «  foreigners/' as  applicable  both  to  the  children 
and  to  the  parents  of  the  children  ;  but  I  think  it  is  reasonably  evi- 
dent, on  the  face  of  the  will,  that,  by  the  expression,  ''  children  of 
foreigners  and  those  foreigners  only,"  he  did  mean  to  describe,  not 
so  much  the  children  of  foreigners,  that  is,  of  people  not  belonging 
to  Tiverton,  but  children  who  bore  a  contradistinction  from  those 
first  named,  which  children  first  named  are  children  bom  in  the 
town  or  parish  of  Tiverton  ;  or,  for  the  most  part,  before  their  age 
of  six  years,  brought  up  there.  Consequently,  if  none  of  those 
could  be  supplied  or  not  a  sufficient  number,  then  the  testator 
means  to  say  that  children  who  were  not  born  in  the  parish  of 
Tiverton,  and  not,  before  their  age  of  six  years,  for  the  most  part, 
brought  up  there,  should  be  eligible.  That,  therefore,  will  be  a 
general  description  of  any  children,  other  than  those  who  are  first 
marked  as  the  objects  of  selection. 
[  238  ]  Then,  he  says:  *'  And  those  foreigners  only  to  be  received  and 

admitted,  from  time  to  time  for  ever,  with  the  assent  and  allowance 
of  such  ten  householders  of  the  said  town  of  Tiverton  aforesaid  as, 
for  the  time  being,  shall  be  most  in  the  subsidy-books  of  oar 
sovereign  lady  the  Queen's  Majesty  and  of  her  successors  for  ever, 
and  not  otherwise.  And  my  meaning  and  desire  is  that  they,  from 
time  to  time,  will  make  choice  of  the  children  of  such  foreigners  as 
are  of  honest  reputation  and  fear  God,  without  regarding  the  rich 
above  or  more  than  the  poor ;  and  that  there  shall  be  no  scholar  be 
or  continue  in  the  said  school  as  a  scholar,  but  boys,  and  none 
above  the  age  of  eighteen  years  or  under  the  age  of  six  years,  and 
none  under  a  grammar-scholar."  Then  he  directs  that  the  master 
shall  have,  yearly  for  ever,  50Z.,  to  be  paid  quarterly,  and  the  usher, 
twenty  marks,  to  be  paid  in  like  manner,  quarterly.  Then  he  adds 
these  emphatic  words: ''  And  my  hope  and  desire  and  will  is  that  they 
hold  themselves  satisfied  and  content  Vith  that  recompense  for  their 
travail,  without  seeking  or  exacting  any  more,  either  from  parent 
or  children,  which  procureth  favour  to  givers  and  the  contrary  to 
such  as  do  not  or  cannot  give ;  for  my  meaning  is,  it  shall  be  for 
ever  a  free-school  and  not  a  school  of  exaction  "  (i).  Now  the 
language  used  in  the  statutes  of  Manchester  School,  in  reference  to 

(1)  The  counsel  for  the  master  and  teaching,  but  none  for  board  and 
usher  said  that  this  clause  prohibited  lodging ;  the  doing  of  which  oould 
the  taking  of  money  for  travail  in      not  be  termed  exaction. 
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the  same  subject,  is, "  without  any  money  or  other  reward ; "  and  it  is  A-o. 
remarkable  that  the  expression,  "  and  not  a  school  of  exaction,"  is  eabl  of 
found  in  the  first  of  the  statutes  of  Eton  College,  where  the  Boyal  ^■^<*^- 
founder,  speaking  of  the  master,  says :  *'  Nee  non  unius  magistri 
sive  informatoris  in  grammatica,  qui  dictos  indigentes  *scholares  [  *289  ] 
aliosqae  quoscunque,  et  undecunque  de  Begno  Nostro  AnglisB  ad 
dictum  collegium  confluentes,  in  rudimentis  grammatice,  gratis, 
absque  pecunia  aut  alterius  rei  exactione,  debeat  informare.'' 
There  is  no  ambiguity  upon  the  words  themselves.  The  only 
question  would  be,  if  it  could  be  a  question  at  all,  whether  the  taking 
of  boarders  was  comprehended  within  those  words  ;  but  it  seems  to 
me  that,  if  it  is  once  said  that  the  school  shall  be,  for  ever^  a  free- 
school  and  not  a  school  of  exaction,  and  that  the  masters  shall 
teach  without  seeking  or  exacting  any  more  than  their  salaries, 
either  from  parent  or  children,  which  procureth  favour  to  the  giver, 
and  the  contrary  to  such  as  do  not  give,  it  is  most  manifest  that 
boarders  must  be  excluded;  because  you  cannot  conceive  any 
system  of  keeping  boarders  carried  on  by  the  master  and  usher, 
which  will  not  bring  to  the  master  and  usher,  other  profit  than 
that  which  would  be  derived,  merely,  from  their  salaries ;  and, 
however  difScult  it  may  be  to  estimate  the  exact  profit,  certain  it  is 
that  the  boarders  would  not  be .  kept  unless  a  profit  were  yielded ; 
and,  therefore,  whether  from  the  boarders  or  their  parents,  some- 
thing would  be  abstracted  in  the  shape  of  an  exaction  or  demand, 
ultra  that  with  which  the  founder  intended  the  master  and  the  usher 
should  be  content.  And  as  it  was  the  clear  opinion  (as  it  unquestionably 
was)  both  of  Lord  Gottenham  and  of  Lord  Lyndhurst,  that  the  words 
to  which  I  have  just  referred  in  the  statutes  of  Manchester  School : 
"  without  money  or  reward,"  would  forbid  boarders,  it  follows,  as 
a  necessary  conclusion,  that  the  words  in  this  will,  which  are  more 
explicit,  must  have  the  same  effect  given  to  them ;  and,  therefore,  I 
must  take  it  as  a  rule  laid  down  by  the  founder,  that  boarders 
should  not  be  taken. 

I  do  not  think  that  any  such  answer  to  that  position  *can  be  sug-  [  *240  ] 
gested  by  anything  contained  in  Mr.  Blundell's  will,  as  was  afforded 
to  the  understanding  of  Lord  Lyndhubst,  by  the  final  words  which 
are  found  in  the  statutes  of  Manchester  School ;  because  there  is 
nothing  in  the  words  which  are  contained  in  this  will,  as  to  the 
dealing  with  the  charity,  which  is  at  all  analogous  to,  or  equally 
forcible  with  the  words  which  are  found  in  the  Manchester  statutes. 

Then  the  testator,  after  giving  certain  directions  about  the  matters 

B.B. — ^VOIi.  UULIV.  5 
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A.-0.        of  husbandry,  says  that  the  trustees  shall  establish  and  set  down 
Eabl  of     Buch  orders,  laws,  and  directions,  both  touching  the  school  and 

Dkvox.  matters  of  husbandry,  and  all  matters  and  circumstances  thereof, 
and  touching  all  parties  to  be  interested  therein  or  to  have  anything 
to  do  about  the  same,  as  to  them,  or  the  most  part  of  them,  for  the 
time  being,  shall  be  thought  meet  for  the  governance,  maintenance 
and  continuance  thereof,  according  to  his  true  intent  and  meaning ; 
and  that  the  schoolmaster  and  usher  for  the  time  being  shall 
be  elected,  nominated,  appointed,  displaced  and  removed  by  the 
feoffees  for  the  time  being,  for  ever,  or  the  most  part  of  them, 
having  always  the  approbation  and  allowance  of  the  Ordinary  of  the 
diocese  of  Devon  to  the  said  election.  It  is  plain,  therefore,  that 
he  did  mean  to  give  to  the  trustees,  subject  only  to  one  control,  the 
absolute  power  of  displacing  the  master  and  usher ;  but,  where  he 
gives  them  the  power  to  make  such  orders,  laws  and  directions, 
both  touching  the  school  and  matters  of  husbandry,  he  says :  ''  as 
shall  be  thought  meet  for  the  governance,  maintenance  and  con- 
tinuance thereof,  according  to  my  true  intent  and  meaning.'*  And, 
therefore,  what  he  meant,  was  that  they  should  make,  from  time  to 
time,  such  rules  and  orders  as  should  be  according  to  his  true  intent 

[  *24i  ]  and  meaning,  but  not  such  *rules  and  orders  as  should  directly 
contravene  and  subvert  his  true  intent  and  meaning.  Therefore, 
though  I  have  the  strongest  wish  that  such  a  noble  institution  as 
Blundell's  school  has  been  and  is,  should  be  preserved,  and  though 
there  is  a  great  deal  of  evidence  given,  by  very  sensible  persons, 
(who  might  be  very  good  judges  of  the  matter  as  a  matter  of 
speculation),  with  a  view  to  show  that  boarders  should  be  continued, 
I  find  myself  bound,  by  the  imperious  and  positive  language  of  the 
founder,  to  say  that  boarders  cannot  be  continued  ;  and,  if  the  result 
should  be  detrimental  to  the  school,  Parliament  must  interfere.  It 
appears  to  me,  therefore,  upon  the  best  consideration  that  I  can 
give  to  the  subject,  that  there  ought  not  to  be  boarders. 

I  shall  now  make  an  observation  with  respect  to  the  admission  of 
foreigners ;  for  I  consider  that  I  have  sufficiently  defined  who  are 
foreigners.  The  testator  certainly  meant  that,  when  there  was  a 
deficiency  of  boys  of  the  first  class  to  make  up  150,  boys  of  the 
substituted  class  should  be  chosen  by  the  trustees  ;  but :  **  with  the 
assent  and  allowance  of  such  ten  householders  of  the  said  town  of 
Tiverton,  as  for  the  time  being  shall  be  most  in  the  subsidy-books 
of  our  sovereign  lady  the  Queen's  Majesty  and  of  her  successors  for 
ever."     Subsidy-books  have  gone  out  of  use ;  and,  for  a  long  while, 
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there  has  been  no  such  collection  of  ten  householders  to  give  an  A.-a, 
assent,  as  was  contemplated  by  the  testator.  But  the  trustees  have  ^j^^  q, 
pursued  this  course :  they  elected  foreigners  on  a  deficiency  of  ^evoh. 
native  boys;  and,  when  exhibitions  were  to  be  granted  to  the 
foreigners,  they  required  that  there  should  be  (I  can  hardly  charac- 
terize it  as  anything  else)  that  whimsical  form  of  exhibiting  a 
shadow,  which  is  detailed,  at  length,  in  the  information  and  in  one 
of  the  exhibits,  but  which  is  not  *such  a  thing  as  the  Court  can  [  •242  ] 
allow  to  continue  as  a  substitute  for  that  which  the  testator  himself 
has  prescribed  as  something  absolutely  necessary  in  order  to  carry 
into  effect  the  election  of  the  foreigner  at  the  time  when  he  is  first 
admitted  into  the  school.  Therefore  it  must  be  referred  to  the 
Master,  to  state  what  shall  be  the  qualification  of  the  ten  house- 
holders, whose  assent  and  allowance  is  to  be  given  in  future,  before 
a  foreign  boy  can  be  admitted  into  the  school,  having  regard  to  the 
testator's  will.  Of  course,  I  do  not,  at  present,  restrict  the  Master 
in  any  view  he  may  take ;  but  I  say  this  much,  that  it  does  not 
appear  to  me  that  the  scheme,  as  to  the  selection  of  the  ten  house- 
holders, which  was  proposed  by  the  trustees,  is  at  all  a  scheme 
which  was  commensurate  with  what  the  testator  meant ;  because, 
what  a  man  expends  is  hardly  a  proof  of  what  he  has ;  and  it  is 
plain  that  the  testator  meant  that  those  who  appeared  to  be  the 
most  wealthy  should  be  the  persons  in  whom  the  assent  and 
allowance  should  rest ;  and,  therefore,  it  may  be  a  matter  for  the 
Master  to  consider,  whether  actual  revenue,  which  may  be  ascer- 
tained by  certain  public  books,  may  not  be  taken  into  consideration, 
as  well  as  the  amount  of  taxes  which  a  gentleman  may  happen  to 
pay  in  Tiverton.  I  only  mention  this,  because  it  struck  me  that  it 
might  be  advisable  for  the  Court  to  mention  anything  which  might 
tend  to  enlarge  the  views  of  the  parties,  or  of  the  Master  when  he  is 
considering  the  subject ;  but,  of  course,  it  does  not  bind  him. 

The  next  question  which  has  been  raised,  (raised,  indeed,  but 
faintly),  is  whether  this  school  is  to  be  considered  as  a  grammar- 
school:  I  allude  to  observations  which  are  fresh  in  my  mind, 
(because  I  very  recently  read  them  all  over,)  which  Mr.  Bethell  made 
on  that  *part  of  the  subject.  There  can,  I  think,  be  no  doubt  that,  by  [  ^24S  ] 
a  grammar-school,  the  testator  meant  a  school  in  which  Latin  and 
Greek  should  be  taught :  and  that  such  was  his  meaning  is  made 
still  more  evident  by  this  circumstance ;  that,  in  the  subsequent 
part  of  his  will,  he  speaks  of  the  students  in  divinity,  who,  after  the 
first  six,  (who,  of  necessity,  were  to  be  named  without  reference  to 

5—2 
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A.-G.  {be  school)  shoald  be  sapplied  by  Bchol&rs  from  the  achooL  But 
eauL  ov  there  could  be  no  such  thmg  as  a  scholar  fit  to  be  a  student  in 
DKV09.  divinity,  who  had  not  been  taught  both  Latin  and  Greek  at  the 
least.  I  do  not  think  that  there  is  any  difficulty  about  that :  and 
taking  it  for  granted,  therefore,  that  the  school  is  a  grammar-school 
within  the  meaning  of  the  recent  Act  of  Parliament,  I  see  no  reason 
why  there  should  not  be  a  scheme  for  the  purpose  of  extending  the 
instruction  in  the  school  to  other  subjects  than  Latin  and  Greek, 
provided  only  there  is  such  a  surplus  income  as  will  pay  the 
necessary  expenses  of  so  doing. 

[His  Honour  here  referred  at  length  to  the  Act  and  to  the  evidence 

which  had  been  adduced  by  the  relator  to  show  that  the  extension 

of  the  course  of  instruction  was   desired  by  the  inhabitants  of 

*    Tiverton,  and  dealt  with  some  minor  points  raised  by  the  information 

which  it  is  thought  unnecessary  to  include  in  this  report.] 

[  261  ]  The  following  minutes  of  the  decree  were  prepared  by  the  Vice- 

chancellor  himself : 

Refer  it  to  Master  Senior  to  whom  the  reference  was  made  under 
the  order  of  the  4th  of  June,  1889,  to  inquure  and  state  of  what  the 
charity-property  consists,  and  what  is  the  clear  income  and  annual 
value  thereof,  and  what  is  the  clear  surplus  income  thereof  after 
providing  for  the  necessary  expenses,  and  the  exhibitions  and 
scholarships  in  the  pleadings  mentioned,  as  they  at  present  exist, 
and  order  that  the  Master  do  take  all  necessary  accounts  for  that 
purpose :  and  declare  that  such  clear  surplus  ought  to  be  applied 
for  the  upholding  and  benefit  of  the  school  and  matters  of  hus- 
bandry mentioned  in  the  will  of  the  testator  Peter  Blundell :  And 
declare  that  neither  the  master  nor  the  usher  of  the  -said  school, 
ought  to  receive  any  payments  from  or  in  respect  of  any  of  the 
boys  educated  in  the  said  school,  or  ought  to  take  any  boarder,  and 
that  none  but  boys  educated  as  free-scholars,  zidelicet,  scholars 
[  *2C2  ]  ^educated  free  of  expense  in  the  said  school,  according  to  the  direc- 
tion in  the  said  will  as  varied  by  this  decree,  ought  to  be  eligible  to 
the  said  scholarships  and  exhibitions  :  And  declare  that,  by  children 
called  foreigners  or  children  of  foreigners  in  the  testator's  will,  are 
meant  any  children  who  have  not  been  born  in  the  town  or  parish 
of  Tiverton,  or  who  have  not,  for  the  most  part,  before  their  age  of 
six  years,  been  brought  up  in  that  town  or  parish :  And,  having 
regard  to  the  aforesaid  declarations,  refer  it  [to]  the  Master  to  settle 
what  salaries  ought  to  be  paid  to  the  master  and  usher  respectively, 
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and  to  settle  a  proper  scheme  for  the  application  of  the  income  of        A.-a. 

the  said  school  for  the  benefit  of  the  said  school  and  the  said      ^j^l  qf 

matters  of  husbandry :  and,  in  settling  the  said  scheme,  the  Master       ^bvov. 

is  to  consider  whether,  having  regard  to  the  will  of  the  said  testator 

and  the  present  condition  of  the  said  town  and  parish  of  Tiverton 

and  the  increased  income  of  the  said  school,  it  would  be  proper  to 

add  to  the  number  of  ushers  and  assistants  in  the  said  school,  and 

whether  it  would  be  proper  that  any  and  what  part  of  the  surplus 

income,  after  providing  for  the  education  in  grammar  as  by  the  said 

will  directed,  should  be  applied  in  providing  instruction  in   any 

and  what  matters  of  science  and  literature,  including  some  one  or 

more  and  which  of  the  modern  languages  ;  and  he  is  to  include  such 

matters  in  the  scheme  to  be  settled  by  him,  as  he  may  think  proper : 

And,  inasmuch  as  no  such  subsidy-books  as  are  in  the  said  will 

mentioned,  are  now  used,  let  the  Master  fix  and  declare  what  shall 

be  the  new  proper  qualification  for  the  ten  householders  in  the  said 

will  mentioned,  in  lieu  of  the  qualification  therein  prescribed :  And 

this  Court  doth  declare  that,  in  future,  no  foreigner  shall  be  received 

and  admitted  from  time  to  time  into  the  said  school,  except  with  the 

assent  and  allowance  of  ten  householders  ^having  such  new  proper      [  *2bS  ] 

qualification :  And  let  the  costs  of  the  relators  and  defendants  in 

this  cause  up  to  'the  hearing,  and  the  costs  of  the  petitioners  and 

respondents  in  the  several  petitions  in  the  pleadings  mentioned, 

and  also  their  costs,  charges  and  expenses  properly  incurred,  not 

being  costs  in  the  cause,  be  taxed  as  between  solicitor  and  client, 

and  paid  by  the  defendants,  the  trustees,  out  of  any  monies  in  their 

hands  belonging  to  the  charity.     Order  the  parties  to  produce  all 

the  books,  &c.  in  their  custody  or  power,  and  to  be  examined  on 

interrogatories,  and  the  Master  to  make  them  all  just  allowances. 

Beeerve  further  directions  and  subsequent  costs  and  liberty  to 

apply.— Reg.  Lib.  A.,  1845,  fol.  2225. 

[The  judgment  of  Lord  Cottenham,  dated  the  18th  of  January, 
1841,  staying  the  proceedings  under  Bomilly's  Act  in  the  same 
matter  (i),  contains  some  passages  of  general  interest,  which  may 
be  usefully  retained  here.  On  that  occasion  Lord  Cottenham 
said  :] 

The  charity  property  is,  by  the  will  of  the  founder,  to  be  applied       [  257  ] 
in  support  of  a  free-school  at  Tiverton  and  in  founding  exhibitions 
for  boys  educated  at  that  school  for  the  Universities ;  and  other 

(1)  See  ante,  p.  60. 
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A.-G.        funds  have  since  been  given,  by  other  persons,  for  similar  purposes. 
Eabl  or      ^be  inhabitants  of  Tiverton  were  to   be  the  first  objects  of  the 
Devon.       charity ;  but,  in  the  event  of  there  not  being  150  scholars  from  the 
town,  foreigners  were  to  be  admitted,  but  under  a  guard  evidently 
intended  to  protect  the  interests  of  the  inhabitants.     Salaries  of 
a  fixed  amount  were  provided  for  the  master  and  usher,  who  were 
prohibited  from  taking  any  more  from  either  parent  or  children,  the 
testator  declaring  it  to  be  his  intention  that  the  school  should 
be  a  free-school  ;  and  he  directed   that   six   scholarships  should 
be  established  in  the  Universities,  to  be  filled  by  scholars  out  of 
the  school.      In  1786,  upon  an  information^  a  decree  was  made, 
declaring  that  the  scholars  ought  to  be  elected  by  a  majority  of 
the  feoffees  present  at  a  meeting  composed  of  a  majority  of  the 
whole  number  ;  and  it  was  referred  to  the  Master  to  approve  of 
a  scheme  for  the  application  of  a  surplus  income.     The  Master,  by 
his  report,  stated  that  there  was  not,  at  that  time,  any  available 
surplus  ;  but  that,  when  any  should  arise,  it  ought  to  be  employed 
in  increasing  the  allowances  to  the  scholars  at  the  Universities  or 
in  establishing  new  scholarships,  as  the  trustees  should,  under  the 
circumstances,  think  best  to  answer  the  charitable  purpose  of  the 
founder.     By  an  order  on  further  directions  of  the  1st  of  August, 
1740,  this  scheme  was  approved,  but  subject  to  the  further  order 
of   the  Court;  and  the  parties  were  to  be  at  liberty  to  apply  to 
[  •158  ]      the  Court,  from  time  to  time,  for  further  directions,  *a8  occasion 
should  require.      The  funds  having  increased,  new  scholarships 
were  established,  but  no  application  appears  to  have  been  made, 
to  the  Court,  under  the  reservation  in  the  order  of  the  1st  of  August, 
1740.     Questions  afterwards   arose  as   to   the  application  of  the 
charity  funds  and   the   management   of   the  school ;   which  the 
principal  were,  first,  the  appointment  of  feofiees ;  it  being  asserted 
that  the  directions  of  the  founder  had  not,  in  that  respect,  been 
attended  to  ;  secondly,  the  election  of  foreigners,  boys  not  inhabi- 
tants of  Tiverton,  into  the  school ;  it  being  asserted  that  the  guards 
provided  by  the  founder  for  the  protection  of  the  town  had  been 
neglected  ;    thirdly,  the  extension  of  the  system  of  education  to 
other  useful  subjects  besides  the  teaching  of  the  learned  languages ; 
fourthly,  the  permission  which  had  been  given  to  the  master  and 
usher  to  take  boarders  into  their  houses ;  and,  fifthly  and  principally, 
that  those  boarders  had  been  permitted  to  partake  largely  of  the 
property  of  the  charity,  by  being  appointed  to  scholarships  at  the 
Universities.    The  income  having  continued  to  increase,  it  exceeded 


VOL.  Lxxiv.]      1846.     CH.     16  SIMONS,  258—260.  71 

the  expenditare ;  and  there  was,  therefore,  a  question  as  to  the        A.-G. 
proper  application  of  the  surplus.  Barl  of 

Some  of  these  questions  are  of  great  importance,  particularly  Dhvoh. 
the  last,  and,  in  a  late  case  of  Hie  Attorney-General  v.  Lord 
Stamford^  I  had  occasion  very  much  to  consider  it  ;  and  my 
opinion  upon  it  was  very  fully  explained  in  my  judgment.  That 
question  is  not  before  me  for  decision  in  the  present  stage  of  this 
case.  I  only  allude  to  it,  therefore,  and  to  the  opinion  I  expressed 
in  The  Attorney-General  v.  Lord  Stamford,  to  show  that  it  is 
a  matter  for  deliberate  consideration ;  and  that  it  is  not  to  be 
assumed,  as  free  from  all  doubt,  that  the  mode  in  which  the 
charity  funds  have,  in  this  ^instance,  been  applied,  will  be  sane-  [  *369  ] 
tioned  by  the  Court.  Whilst  these  questions  remain  undecided  as 
to  the  principles  upon  which  the  charity  is  to  be  administered,  it  is 
to  me  obvious  that  it  is  impossible  to  settle  any  scheme  for  the 
appUcation  of  the  surplus  income.  In  executing  the  usual  order 
for  that  purpose,  the  Master  must  either  assume  that  the  practice 
hitherto  followed,  is  the  proper  course,  and  therefore  found  upon  it 
bis  scheme  for  the  application  of  the  surplus,  in  which  case  the 
foundation  may,  very  possibly,  fail,  and  the  whole  expense  be 
thrown  away,  or  he  must  take  upon  himself  to  consider  and, 
possibly,  depart  from  the  practice  hitherto  followed,  which  would 
be  beyond  his  jurisdiction. 

Notwithstanding  these  very  apparent  difiSculties,  a  petition  was 
presented,  by  some  of  the  feoffees,  under  the  52  Geo.  III.  c.  101, 
ex  parte,  simply  praying  for  a  reference  to  the  Master  to  approve  of 
a  scheme  for  the  application  of  the  surplus  income,  and  also  a 
scheme  for  regulating  the  admission  of  the  children  of  foreigners ; 
and,  on  the  4th  of  June,  1839,  an  order  was  made  according  to  the 
prayer  of  the  petition.  It  appears  that,  at  the  hearing  of  this 
petition,  counsel  appeared,  for  some  of  the  inhabitants  of  the  town, 
to  oppose  the  reference  prayed ;  but  that  the  Vice-Chancbllob 
declined  hearing  them,  and  made  the  order.  I  apprehend  that,  in 
strictness,  such  counsel  were  not  entitled  to  be  heard;  but,  as 
making  orders  under  this  Act  is  clearly  discretionary  in  the  Court, 
and  ought  not  to  be  done  in  cases  in  which  the  Court  sees  that  the 
jurisdiction  given  by  the  Act  cannot  be  exercised  with  justice  to 
any  parties  or  with  benefit  to  the  charity,  such  counsel  might, 
perhaps,  have  been  heard  with  advantage,  for  the  purpose  *of  [  •260  ] 
enabling  the  Court  to  judge  in  what  manner  that  discretion  ought 
to  be  exercised. 
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A.-0.  The  order  was  made,  and,  thereupon,  another  petition  was  pre- 

Babl  of  sented,  under  the  Act  of  52  Geo.  III.,  praying  declarations  upon 
Dbyon.  these  several  points,  and  a  reference  to  the  Master  to  whom  the 
former  reference  had  been  made,  to  settle  a  scheme  for  the 
application  of  the  surplus  in  conformity  with  such  declarations.  If 
this  had  been  a  proper  case  for  the  exercise  of  the  jurisdiction  of 
the  Court  under  the  52  Geo.  III.  c.  101,  the  petition  would  hare 
been  a  very  proper  mode  of  obtaining  the  judgment  of  the  Coort 
upon  several  points  on  which  its  direction  was  required ;  and,  if  the 
Court  decided  any  of  those  points  in  favour  of  the  petitioners,  the 
order  made  would  have  been  a  very  necessary  instruction  to  the 
Master  to  whom  the  first  order  had  delegated  the  duty  of  settling 
a  scheme  for  the  application  of  the  surplus. 

Upon  the  hearing  of  this  petition,  two  objections  were  made, 
which  appeared,  to  the  Yige-Chancellor,  to  be  fatal,  namely, 
that  it  had  not  received  the  sanction  of  the  Attorney-General; 
and  that  the  objects  prayed  for,  could  only  be  obtained,  and  the 
question  only  entertained,  upon  an  information.  He,  therefore, 
directed  that  the  petitioners  should  pay  the  costs  ;  but  gave  them 
leave  to  attend  the  Master  under  the  former  order,  and  to  carry 
in  a  scheme  under  that  order. 

As  a  general  proposition,  I  think  that  the  two  objections  were 
well  founded  ;  but  the  order  actually  made,  giving  the  petitioners 
leave  to  lay  a  scheme  before  the  Master  upon  the  former  order,  if 
[  *2tfi  ]  not  inconsistent  with  *the  allowance  of  these  objections,  appears 
to  me  to  have  been,  at  least,  useless ;  for,  as  I  have  already 
observed,  nothing  could  be  done  under  that  order  before  a  decision 
of  the  questions  which  were  pending;  and  it  could  hardly  have 
been  supposed  that  the  petitioners  would  become  parties  to  a 
report  from  which  all  these  questions  would  necessarily  be  excluded, 
and  which  must  have  assumed  the  propriety,  and,  to  a  degree, 
insured  the  continuance,  of  that  course  of  administration  which 
they  sought  to  have  altered.  I  have  said  that,  as  a  general 
proposition,  I  thought  the  two  objections  made  were  well  founded  ; 
that  opinion  rests  upon  the  decisions  in  Ex  parte  Recs  (i),  The 
Attoniey-General  v.  Green  {2) ^  Dean  darkens  Charity  (s),  and 
PkUlipott's  Chanty  {4),  and  what  was  said,  by  Lord  Rbdesdale  and 
Lord  Eldon,  in  The  Corporation  of  Liidlow  v.  Greenhouse  (5) ;  which 

(1)  13  B.  R  32  (3  V.  &  B.  10).  (4)  42  R.  E.  215  (8  Sim.  381). 

(2)  IJ.  &  W.  303.  (5)  30  R.  R.  7  (1  BHgh  (N.  S.)  17). 

(3)  42  R.  R.  85  (8  Sim.  34). 
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cases  also  prove  that  it  is  in  the  discretion  of  the  Court,  if  it  thinks  A.-a. 
the  case  requires  it,  to  decline  to  make  an  order  upon  petitions  eabl  of 
under  the  Act,  and  to  require  the  parties  to  proceed  by  information ;  d«voh. 
and  they  appear  to  me  also  to  show  that,  under  the  circumstances, 
and  during  the  pendency  of  the  questions  respecting  the  adminis- 
tration of  the  charity,  the  order  of  the  4th  of  June,  1889,  ought  not 
to  have  been  made ;  but,  as  it  was  made,  and  the  whole  subject 
before  the  Master  left  to  the  exclusive  conduct  and  management  of 
the  feoffees  or  trustees,  whose  mode  of  administering  the  funds 
was  challenged  and  whose  right  to  be  such  trustees  was  one  of 
the  matters  in  dispute,  it  is  quite  a  different  consideration  whether 
the  course  adopted  for  the  purpose  of  raising  the  questions  in 
difference,  had  not  *so  much  of  sanction  from  the  former  order  [  *262  ] 
as  to  make  it  reasonable  that  the  question  of  costs  of  that  petition 
should,  at  all  events,  have  been  reserved.  If,  as  the  Yice-Chan- 
celijOB  thought  and  as  I  think,  it  was  not  competent  for  the  Court, 
upon  a  petition  under  the  statute,  to  exercise  any  jurisdiction  upon 
the  extensive  and  fundamental  questions  raised  as  to  the  principle 
upon  which  the  charity  was  to  be  administered,  it  appears  to  me 
that  it  could  not  be  right  for  the  feoffees  to  obtain  an  order  ex 
parte  ;  the  effect  of  which  must  be  either  to  exclude  all  those 
questions  and  the  intervention  of  all  persons  differing  from  them  in 
opinion,  or  to  expose  those  parties  to  the  necessity  of  adopting 
other  and  expensive  proceedings  for  the  purpose  of  raising  them, 
and  which,  if  adopted,  would  render  their  own  proceedings 
nugatory.  The  order  made,  notwithstanding  the  objections  of 
those  persons,  though  irregularly  brought  forward,  may,  I  think, 
well  be  supposed  to  have  been  considered,  by  such  persons,  as 
indicating  the  opinion  of  the  Court,  that  the  subject  was  one 
proper  for  its  administration  and  decision  upon  petitions  under  the 
Act ;  and,  if  that  had  been  so,  it  would  have  been  difficult  to 
support  the  objection  that  the  Attoi-ney -General's  sanction  had  not 
been  previously  obtained  to  the  petition  ;  because,  as  the  Vice- 
chancellor  very  truly  observed,  the  Court  had  been  in  the  habit 
of  receiving  petitions  under  the  Act,  though  not  signed  by  the 
Attorney-General,  upon  matters  which  grow  out  of  or  have 
reference  to  what  the  Court  has  before  done  upon  a  petition 
properly  signed  by  him;  and,  if  the  Court  were  to  exercise  the 
large  jurisdiction  under  the  Act,  of  making  ex  paHe  orders  in  cases 
in  which  questions  exist  which  cannot  be  disposed  of  without  an 
information,  the  greatest  injustice  might  be  done,  if  the  parties 
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A.-G.  interested  in  sach  qaestions  and  likely  to  be  affected  by  sudi 
Earl  of  <'-^  *parte  orders,  were  not  at  liberty  to  apply  to  the  Court  without 
£>KyoN.  i-jjg  previous  permission  of  the  Attorney-General,  In  Ex  parte  Beeg, 
^  and  in  other  cases,  Lord  Eldon  has  expressed  himself  strongly 

upon  the  danger  which  might  arise  in  exercising  the  jurisdiction 
under  the  Act  without  due  caution  in  this  respect;  besides  which, 
if  there  had  not  been  any  other  objection  to  the  petition,  the  Court 
might  probably  have  ordered  it  to  stand  over,  that  it  might  be  seen 
whether  that  could  not  be  rectified.  I  think,  therefore,  the 
petitioners  ought  not  to  have  been  made  to  pay  the  costs  of 
the  petition,  upon  the  mere  ground  of  th&ir  error  in  the  mode 
of  proceeding ;  and,  thinking,  as  I  do,  that  another  course  must 
be  taken  for  the  purpose  of  obtaining  a  decision  upon  the  points 
in  difference,  before  any  scheme  can  be  approved  of  for  the  appli- 
cation of  the  surplus,  I  think  that  the  costs  of  the  petition,  without 
any  reference  to  its  merits  and  the  case  intended  to  be  raised  by 
it,  ought  to  be  reserved  till  such  decision  may  be  had ;  my  opinion 
being  that,  if  the  petitioners  succeed  in  the  case  they  make,  they 
ought  not  to  be  made  to  pay  the  costs  occasioned  by  the  error  into 
which  they  have,  I  think,  naturally  been  led. 

There  is  now  an  information  filed,  raising  all  these  questions,  in 
which,  if  the  parties  continue  to  differ  about  them,  they  must  be 
decided ;  and,  till  that  time  arrives,  I  think  that  all  proceedings 
before  the  Master  upon  the  order  of  the  4th  of  June,  1889,  must  be 
stayed.  I  say  stayed,  because,  if  no  alteration  shall  be  made  in 
the  existing  practice  in  administering  the  charity  fund,  that  order 
may,  after  that  has  been  decided,  become  available.  I  also  think 
that  the  order  of  the  14th  of  February,  1840  (i),  must  be  discharged ; 
and,  although  the  information  has  superseded  the  petition  upon 
[  *2(>4  ]  which  *that  order  was  made,  I  think  that  the  costs  should  be 
reserved  until  the  fate  of  the  information  can  be  ascertained  ;  and, 
for  that  purpose  only,  the  petition  should  now  be  ordered  to  come 
on  with  the  information.  In  The  Attoimey-General  v.  Greeny  Lord 
Eldon  referred  it,  to  the  Attoimey-General,  to  consider  and  report 
whether  the  information  or  petition  should  proceed.  I  cannot 
think  that  necessary  in  this  case,  the  Attorney-General  being  a 
petitioner  before  me,  praying  that  all  proceedings  under  the  order 
of  the  4th  of  June,  1839,  may  be  stayed. 

(1)  This  was  an  order  made  upon      to  attend  the  Master  and  carry  in  a 
the  petition  of  certain  inhabitants  of      scheme  under  the  order  of  the  4th  of 
Tiverton    under    Komilly's     Act,   by      June,  1839. — O.  A.  S. 
which  the  petitioners  obtained  liberty 
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I  think  it  right,  in  all  cases,  to  abstain,  as  much  as  possible, 
from  expressing  my  opinion  upon  matters  not  directly  before  me 
for  judgment;  but,  in  the  case  of  a  charity,  in  which  continued 
litigation,  whatever  be  its  result,  must  greatly  exhaust  the  funds 
otherwise  applicable  to  objects  the  most  desirable,  I  cannot  but 
express  a  wish  that  both  parties  would  consider  whether  that  which 
both  have  in  view,  may  not  be  obtained  without  much  further 
expense.  It  happens  that,  in  the  case  of  The  Attomey-Oeneral  v. 
Lord  Stamford,  nearly  all  the  questions  in  this  case,  came  before 
me,  and  I  did  not  pronounce  my  judgment  without  the  most  careful 
consideration  of  all  the  principles  and  authorities  which  appeared 
to  me  applicable  to  it.  The  parties  in  this  case,  may  have  reason 
for  wishing  to  have  a  judgment  in  their  own  case  ;  and,  if  so,  they 
are  certainly  entitled  to  it;  but,  before  they  determine  upon 
proceeding  adversely  in  the  present  litigation,  they  will,  I  have  no 
doubt,  inform  themselves  of  the  particulars  of  the  case  to  which  I 
have  referred,  and  form  their  determination  as  to  their  future 
proceedings,  upon  a  due  sense  of  what  the  interests  of  the  charity 
may  require. 


A.-O. 
9. 

Kabl  of 
Deyon. 


TKULOCK  V.   ROBEY. 

(16  Simons,  265-^284 ;  S.  C.  15  L.  J.  Ch.  343.) 

In  a  suit  to  redeem,  against  a  mortgagee  in  possession,  the  Court  will 
not  direct  the  Master  to  fix  and  charge  the  defendant  with  an  occupation- 
rent,  unless  the  plaintiff  alleges  and  shows,  not  only  that  the  defendant 
has  heen  in  possession  of  the  mortgaged  estate  and  in  receipt  of  the  rents 
and  profits  of  it,  but  also  that  he  has  been  in  the  actual  occupation  of  it 
or  of  part  of  it. 

This  was  a  suit  to  redeem  a  mortgage  of  copyhold  tenements, 
\shich  the  original  mortgagee  had  transferred  in  October,  1774,  to 
John  Robey,  since  deceased,  the  late  father  of  the  defendant. 

The  bill  alleged  that,  shortly  after  the  transfer  was  made,  the 
defendant's  father  was  admitted  to  the  tenements,  and  thereupon 
entered  into  the  possession  thereof  and  into  the  receipt  of  the  rents 
and  profits  thereof ;  and  that  he  continued  in  such  possession  until 
bis  death :  that  he  made  his  will,  dated  the  16th  of  April,  1812, 
and  thereby  devised  all  his  copyhold  tenements  and  hereditaments 
to  the  defendant,  his  heirs  and  assigns :  that  he  died  previously  to 
the  17th  of  October,  1817,  and,  on  his  death,  the  defendant  entered 
into  possession  of  the  mortgaged  tenements,  and  had  ever  since 
been  in  possession  thereof  and  in  receipt  of  the  rents  and  profits 


1846. 

Jims  11,  24. 
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Tbolook  thereof :  that  the  said  rents  and  profits  had  been  of  great  value, 
BoBXT.  And,  by  means  thereof,  the  whole  or  almost  the  whole  of  *what  was 
[  *266  ]  due  on  the  mortgage,  had  been  satisfied  and  discharged,  and  that 
the  plaintiff  was  entitled  to  have  an  account  taken  of  the  rents  and 
profits  received  by  the  defendant,  and  to  have  her  moiety  (i)  of  the 
tenements  surrendered,  by  the  defendant,  to  her,  her  heirs  and 
assigns.  The  bill  prayed  for  an  account  of  the  rents  and  profits  of 
the  mortgaged  tenements  which  had  been  received  by  the  defendant, 
or  any  other  person  by  his  order  or  for  his  use,  or  which,  without 
his  wilful  neglect  or  default,  might  have  been  received ;  and  also  of 
the  mortgage-money  and  the  interest  thereon;  and,  in  case  it 
should  appear,  on  taking  those  accounts,  that  the  amount  of  the 
said  rents  and  profits  exceeded  the  amount  of  the  mortgage-money 
and  interest,  that  the  defendant  might  be  decreed  to  pay  one  moiety 
of  the  excess,  to  the  plaintiff,  and  to  surrender,  to  her,  one  moiety 
of  the  mortgaged  tenements  ;  or,  in  case  it  should  appear  that  the 
said  rents  and  profits  were  less,  in  amount,  than  the  mortgage- 
money  and  interest,  then  that,  on  the  plaintiff  paying  the  defendant 
a  moiety  of  the  deficiency,  the  defendant  might  be  decreed  to 
surrender  her  moiety  of  the  tenements  to  her,  her  heirs  and  assigns. 
The  answer  stated,  amongst  other  things,  that  Robey  the  father 
entered  into  possession  of  the  mortgaged  tenements  and  into  the 
receipt  of  the  rents  and  profits  thereof  in  March,  1781,  and  con- 
tinued in  such  possession  and  in  receipt  of  the  said  rents  and 
profits  until  the  time  of  his  death  in  the  bill  mentioned,  and  that 
he  never  accounted  for  such  rents  and  profits ;  and  that,  on  the 
[  •267  ]  sist  of  October,  1817,  the  defendant  was  admitted  to  *the  tene- 
ments, and  that,  upon  his  father's  death,  he  permitted  his  mother 
to  continue  in  the  occupation  of  them  until  her  death,  which 
occurred  on  the  81st  of  May,  1822,  and  that,  upon  her  death,  the 
defendant  entered  into  possession  of  the  tenements,  and  that  he 
had  ever  since  been  in  the  possession  of  the  same  and  in  the  receipt 
of  the  rents  and  profits  thereof  (2). 

The  cause  was  heard,  on  bill  and  answer,  by  the  Vice-Chancbllor 
OF  England,  on  the  19th  of  November,  1841,  when  his  Honour 
directed  the  Master  to  take  an  account  of  what  was  due,  to  the 

(1)  A  report  of  the  hearing  of  the  was  uot  set  forth  in  the  petition,  the 
cause  is  given  in  56  B.  B.  87  (12  Sim.  defendant  said  that  his  father  had 
p.  402).  John  Eobey,  the  father,  pur-  been  in  the  undisturbed  possession  of 
chased  one  moiety  of  the  equity  of  the  tenements,  for  upwaids  of  twenty 
redemption,  before  he  made  his  will.  years  before  his  death. 

(2)  In  a  part  of  the  answer  which 
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defendant,  on  the  mortgage  in  the  pleadings  mentioned,  and  to  tax  Tbuikkik 
the  defendant  his  costs  of  the  suit ;  and  also  to  take  an  account  of  bobbt. 
the  rents  and  profits  of  the  mortgaged  tenements  received  by  the 
defendant  or  by  any  other  person  or  persons  by  his  order  or  for  his 
use,  or  which,  without  his  wilfal  default  or  neglect,  might  have 
been  received  ;  and  his  Honour  ordered  that  what  should  be  coming 
on  the  said  account  of  rents  and  profits,  should  be  applied,  in  the 
first  place,  in  payment  of  the  interest,  and  then  in  sinking  the 
])rincipal  due  in  respect  of  the  mortgage ;  and  that,  upon  the 
plaintiff  paying  the  defendant  what  the  Master  should  certify  to  be 
the  balance  remaining  due  to  him  (if  any)  on  taking  the  said 
accounts,  with  the  costs  to  be  taxed  as  aforesaid,  within  six  months 
after  the  Master  should  have  made  his  report,  the  defendant  should 
surrender  to  the  plaintiff  the  moiety  of  the  tenements  to  which  she 
was  entitled ;  and,  in  default  thereof,  that  her  bill  should  be 
dismissed  with  costs. 

On  or  about  the  6th  of  June,  1844,  the  defendant  enrolled  the       [  268  ] 
decree. 

On  the  30th  of  May,  1844,  the  Master  made  his  report,  and 
thereby  certified,  amongst  other  things,  that,  in  March,  1781,  John 
Robey,  the  elder,  entered  into  possession  of  the  mortgaged  tene- 
ments and  into  the  receipt  of  the  rents  and  profits  thereof,  and 
continued  in  such  possession  and  in  receipt  of  the  said  rents  and 
profits,  until  his  death,  which  happened  on  the  25th  of  February, 
1817,  when  the  defendant  was  admitted  to  the  tenements,  and  that 
he  permitted  his. mother  to  continue  in  the  occupation  of  them 
down  to  the  time  of  her  death,  which  took  place  on  the  Slst  of  May, 
1822,  and  that,  upon  her  death,  the  defendant  entered  into  posses- 
sion of  the  tenements  and  into  the  receipt  of  the  rents  and  profits 
thereof,  and  had  ever  since  been  in  possession  of  the  same  and  in 
receipt  of  the  rents  and  profits,  thereof :    that  the  whole  of  the 
mortgaged  tenements  had  been  and  were  worth  to  let  at  a  yearly 
rent  of  12Z.,  and  that  the  part  of  them  in  the  occupation  of  the 
defendant,  was  worth  to  let  at  the  yearly  rent  of  72.:  and  the 
Master  submitted,  to  the  judgment  of  the  Court,  that  the  defendant 
Hliould  be  charged  with  1S6Z.  10«.,  as  an  occupation  r&t,  for  such 
I^rt  of  the  premises  as  had  been  in  his  occupation,  being  after  the 
rate  of  7Z.  per  annum  from  Michaelmas,  1824,  to  Lady  Day  then 
last ;  and  the  Master  certified  that  he  had  not  taken  any  account 
of  the  rents  and  profits  of  the  tenements  received  by  John  Bobey, 
the  elder,  by  reason  of  the  decree  not  containing  any  direction  that 
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Teulock  he  should  do  so ;  and  he  found  that  501.  5$.  lid.  had  come  to  the 
^itsf,  hands  of  the  defendant,  in  respect  of  the  rents  and  profits  of  the 
tenements  ;  that  99/.  12^.  8d.  was  due  for  prmcipal,  and  that  (after 
[  ^269  ]  deducting  the  501.  5s.  11(2.)  *326/.  9$.  4d.  was  due  for  interest  on 
the  mortgage,  and  that  those  two  sums  amounted  to  426/.  2s. ;  but. 
as  Bobey  the  father  had,  in  his  lifetime,  purchased  a  moiety  of  the 
tenements,  only  a  moiety  of  the  426Z.  2s.  was  due  to  the  defendant. 

The  plaintiff  excepted  to  the  report  on  the  ground  that,  as  the 
decree  had  directed  an  account  to  be  taken  of  what  was  due  on  the 
mortgage,  the  Master  ought  to  have  taken  an  account  of  the  rents 
and  profits  received  by  Bobey  the  father,  as  well  as  an  account 
of  those  received  by  the  defendant.  In  November,  1844,  the 
exceptions  were  argued  before  the  Vice-Chancellob,  and  were 
overruled  by  him. 

Shortly  afterwards,  the  plaintiff  having  made  default  in  payment 
of  the  amount  reported  due  from  her,  the  defendant  obtained  an 
order  dismissing  her  bill. 

She  then  appealed  to  the  Lord  Chancellor,  from  that  order  and 
also  from  the  order  overruling  her  exceptions.  The  appeals  were 
heard  on  the  7th  of  May,  1846,  when  the  Lord  Chancellor  held 
that  the  direction  to  take  an  account  of  what  was  due  on  the  mort> 
gage,  did  not  authorise  the  Master  to  take  an  account  of  the  r^t.< 
and  profits  received  by  Bobey  the  father,  particularly  as  there  was 
an  express  direction  to  take  an  account  of  the  rents  and  profits 
received  by  the  defendant ;  and  his  Lordship  dismissed  the  appeal. 

Shortly  afterwards,  the  plaintiff  presented  a  petition,  which,  after 
stating,  the  bill,  answer,  decree  and  report,  as  they  are  hereinbefore 
set  forth,  alleged  that,  according  to  the  evidence  adduced  before  the 
Master  and  by  his  report,  it  appeared  and  the  fact  was  that,  if 
£  *270  ]  Bobey  *the  father,  or  his  estate,  had  been  charged  (as  the  plaintiff 
submitted  ought  to  have  been  the  case),  with  a  fair  occupation  rent 
for  the  mortgaged  premises  during  the  time  he  was  in  possession 
thereof  as  aforesaid,  the  amount  of  such  rent  would  hate  been 
sufficient  to  satisfy  the  whole  of  the  principal  and  interest  due  on 
the  mortgage,  and  to  leave  a  balance  of  792.  16s.  Id.  due,  to  the 
plaintiff,  from  Bobey  the  father,  at  his  death:  that  the  sum 
payable,  by  the  defendant,  in  respect  of  the  rents  and  profits 
received  and  the  occupation  rent  payable,  by  him,  for  the  mort- 
gaged premises,  from  the  death  of  Bobey  the  father  up  to  the  date 
of  the  Master's  report,  was  827Z.,  one  moiety  of  which  belonged  to 
the  plaintiff :  that  the  amount  due  to  the  plaintiff  for  interest  on 
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the  rents   and  profits  received  and  to  be  accounted  for  by  the      Tbulook 
defendant,  in  respect  of  the  plaintiff's  moiety  of  the  mortgaged       robbt. 
premises,  was  118Z.  Ss.,  making,  with  one  moiety  of  the  827/.,  the 
sam  of  282Z.  8«.  due  to  her  from  the  defendant. 

[The  petition  also  alleged  that  the  decree  was  erroneous  on  other 
grounds,  which  are  not  material  for  the  purpose  of  this  report.] 

The  petition  prayed  that  the  plaintiff  might  be  at  liberty  to  file  a,       [  27i  ] 
bill  of  review  for  the  purpose  of  obtaining  a  reversal  of  the  decree 
and  of  such  of  the  before-mentioned  orders,  as  might  prevent  her 
from  establishing  her  rights  and  obtaining  a  just  decree  in  relation 
to  the  mortgage. 

Mr.  Koe  and  Mr.  Miller,  in  support  of  the  petition  [upon  the 
point  here  reported,  said] : 

The  decree  is  also  erroneous,  because  it  does  not  direct  the  I  272  ] 
Master  to  inquire  and  state  whether  the  defendant  and  his  father, 
or  either  of  them,  had  been  in  the  actual  occupation  of  the  mort- 
gaged tenements  or  *any  part  thereof ;  and,  if  he  should  find  in  the  [  *273  J 
affirmative,  to  set  an  occupation  rent  on  the  whole  or  part  of  the 
tenements,  as  the  case  might  be,  and  to  include  it  in  the  account 
of  rents  and  profits  :  Smart  v.  Hunt  (1).  In  that  case  the  decree 
contained  such  a  direction,  although  the  bill  merely  alleged,  as  the 
bill  in  this  cause  does,  that  the  defendants  and  the  testator  under 
whom  they  claimed,  had  been  in  the  possession  of  the  mortgaged 
premises,  and  in  receipt  of  the  rents  and  profits  thereof. 

(The  Yice-Chancbllor  :  A  man  may  have  been  in  possession 
of  an  estate,  without  having  been  in  the  occupation  of  an  acre 
of  it.  Any  one  is  in  possession  of  an  estate,  who  receives  rent 
from  the  tenants  who  do  occupy  it.  Why  did  not  the  plaintiff 
amend  her  bill  by  stating  that  the  defendant  had  been  in  the 
occupation  of  part  of  the  tenements  ?  How  can  the  Court  make 
a  decree  on  a  fact  that  does  not  appear  on  the  bill  ?  On  referring 
to  Beg.  Lib.,  I  see  that,  in  Smart  v.  Hunt,  the  bill  asserted  that 
the  defendants  set  up  an  absolute  claim  to  the  mortgaged  estate : 
and  the  defendants,  by  their  answer,  claimed  to  hold  it  according 
to  the  will  of  the  testator,  on  the  ground  of  there  having  been 
possession  for  thirty-five  years  without  any  claim;  so  that  they 
claimed,  in  effect,  to  be  owners  of  the  estate.    It  seems  to  me  to 

(1)  1  Vem.  418. 
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Teulook     be  a  matter  of  course,  in  each  a  case,  to  direct  the  Master  to  set 
BoBST.      an  occupation-rent.) 

[The  proceedings  by  way  of  review  eventually  failed  on  the 
ground  that  there  was  no  error  apparent  in  the  decree.] 


1846. 
May  29. 

SHADWBLL, 

V.-C. 
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R0BEKT80N  v.  LOCKIE  (1). 

(15  Simons,  285—286 ;  S.  C.  10  Jut.  533.) 

By  articles  of  partnership  between  A.  and  B.  the  partnership  was  to  be 
dissolved  on  either  party  giving  the  other  six  months*  notice.  A.  gave  the 
required  notice : 

Held  that  it  was  effectual,  notwithstanding  B.  was  insane  when  it  wa^ 
given. 

By  articles  of  partnership  between  the  plaintiff  and  the  defen- 
dant, dated  in  1841,  either  party  was  to  be  at  liberty  to  dissolve  the 
partnership  on  the  Slst  of  December  in  any  subsequent  year,  by 
giving  six  months'  notice  to  the  other  party.  The  defendant  having 
become  deranged  in  his  intellects,  the  plaintiff,  in  June,  1845, 
served  him  with  notice  to  dissolve  the  partnership  on  the  Slst 
of  December  following ;  and  the  bill,  which  was  filed  in  January, 
1846,  prayed  that  the  partnership  might  be  declared  to  have  been 
dissolved  on  that  day,  and  that  the  affairs  of  it  might  be  wound  up. 

Mr.  BetheU  and  Mr.  Heatlifield,  for  the  plaintiff,  contended 
that  the  power  to  dissolve  the  partnership  was  exerciseable  on  the 
happening  of  any  event  which  made  it  desirable  to  put  an  end 
to  the  partnership ;  and,  consequently,  that  the  notice  was  effectual, 
notwithstanding  the  defendant's  lunacy. 

Mr.  Anderdon  and  Mr.  Smythe^  for  the  defendant,  said  that  the 
case  was  not  provided  for  by  the  articles,  and  that  the  notice  was 
ineffectual,  because  it  was  served  upon  a  person  who  was  perfectly 
incompetent  to  accept  it;  and  that  the  partnership  ought  to  be 
declared  to  be  dissolved  from  the  date  of  the  decree :  Besch  v. 
Frolich  (2) ;  Kirby  v.  Carr  (8). 

The  Vicb-Chancellor  : 

This,  to  a  certain  extent,  is  a  new  point ;  but,  as  the  parties  had 
contracted  that  their  partnership  should  be  dissolved  on  six  months* 


(I)  See  now  the  Partnership  Act, 
1890,  s.  35  (a),  and  the  Lunaey  Act, 
1890,  s.  119.— 0.  A.  S. 


(2)  65  R.  E.  363  (1  Ph.  172). 

(3)  51  B.  B.  356  (3  Y.  &  C.  Ex.  Eq. 
C.  184). 
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notice  being  given,  my  opinion  is  that,  when  the  notice  was  given, 
everything  was  done  that  the  parties  had  agreed  should  be  done. 

This  case  is  not  analogous  to  Besck  v.  Frolich ;  for,  in  that  case, 
no  notice  was  given.  It  does  not  follow,  because  the  defendant  was 
insane,  that  he  did  not  know  that  the  notice  was  a  notice  to  dissolve 
the  partnership.  If  he  had  been  perfectly  deaf  and  blind,  the 
notice  would  have  been  effectual.  But,  whether  he  knew  it  or  not, 
I  am  of  opinion  that,  as  a  notice  was  given  conformably  to  the 
terms  of  the  articles,  it  was  perfectly  suflScient :  for  the  party  who 
served  it,  was  not  bound  to  find  understanding  for  the  party  on 
whom  it  was  served.  Therefore,  I  shall  declare  that  the  partnership 
was  dissolved  on  the  81st  December,  1845. 


ROBBRTSOX 

r. 

LOCKIB. 


LYON  V.   COWAED(l). 

(15  Simons,  287—292 ;  S.  C.  15  L.  J.  Ch.  460;  10  Jur.  486.) 

A  testator  gave  his  residuary  real  and  personal  estate  to  trustees,  in  trust 
to  poy  the  rents,  interest  and  dividends  thereof,  to  his  wife  for  her  life,  and, 
after  her  decease,  to  sell,  oonvert  into  money,  collect  and  get  in  the  same, 
and  to  pay  and  divide  the  monies  to  arise  therefrom,  unto  and  equally 
between  and  amongst  such  of  the  children  of  his  sisters  and  deceased 
sisters  as  might  be  living  at  the  time  of  the  decease  of  his  wife,  and  the 
issue  of  such  of  them  as  might  be  then  dead,  in  equal  shares  and  propor- 
tions, such  issue  only  to  take  the  share  which  their  respective  parents  would 
bave  taken  if  living;  provided  such  children  or  issue  should  then  have 
attained  twenty-one,  otherwise  to  pay  to  them  the  interest  of  their  shares 
until  they  should  attain  that  age,  and  then  to  pay  them  the  principal  The 
testator's  wife  survived  him.  Each  of  his  sisters  had  several  children.  A 
child  of  one  sister  died  before  the  testator's  wife,  leaving  children,  and  one 
of  those  children  also  died  before  the  testator's  wife :  Held,  nevertheless, 
that  that  one  took  a  vested  and  transmissible  interest  in  the  testator's 
refliduary  estate. 

Thomas  Ashton,  the  testator  in  the  cause,  after  making  certain 
bequests  to  his  wife  and  giving  one-fourth  of  the  sum  of  1,6002.  to 
his  sister  Martha  Lyon,  another  fourth  to  his  sister  Alice  Davies, 
another  fourth  to  his  sister  Ann  Whitfield,  and  the  remaining 
fourth  to  his  sister  Phebe  Lewis,  for  their  lives  respectively,  gave 
all  the  residue  of  his  estate,  whether  real  or  personal,  to  his  wife, 
and  James  Trotter,  John  Bibby,  and  Thomas  Trotter,  their  heirs, 
executors,  administrators,  and  assigns :  ''  Upon  trust  to  pay  to,  or 
permit  and  suffer  my  said  wife  to  receive  the  rents,  dividends, 
interest,  and  produce  of  the  said  residue  of  my  estate  and  effects, 
for  her  own  use  and  benefit,  for  and  durinjg  the  term  of  her  natural 
(1)  In  re  Yates  [1891]  3  Ch.  53,  64  L.  T.  819. 

B.R. — ^VOL.  LXXIV.  6 
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L^K        life,  and,  on  her  decease,  then  upon  trust  that  they,  the  said 

GowABD.     James  Trotter,  John  Bibby,  and  Thomas  Trotter,  or  the  survivors  or 

survivor  of  them,  his  executors  or  administrators,  do  and  shall, 

immediately  or  as  soon  as  convenient  after  the  decease  of  my  said 

wife,  sell  and  absolutely  dispose  of,  convey  and  convert  into  money 

[  *288  ]  all  the  said  residue  of  my  said  estate  and  effects,  ^either  by  public 
auction  or  private  contract,  in  such  manner  as  they,  or  the  survivors 
or  survivor  of  them,  his  executors  or  administrators,  shall  think 
proper,  for  the  best  price  and  prices  and  most  money  that  can  be 
reasonably  had  or  gotten  for  the  same,  or  which  they,  or  the 
survivors  or  survivor  of  them,  his  executors  or  administrators,  in 
their  or  any  of  their  judgment,  shall  think  so ;  and  also  collect, 
get  in,  and  receive  all  sums  of  money  which  may  be  due  upon 
mortgage  or  other  security  or  securities  ;  and,  after  payment  of  the 
costs,  charges,  and  expenses  attending  such  sale  or  sales,  and  the 
calling  in  such  sum  or  sums  of  money  as  aforesaid,  upon  trust  that 
*  they,  the  said  James  Trotter,  John  Bibby,  and  Thomas  Trotter,  or 
the  survivors  or  survivor  of  them,  his  executors  or  administrators, 
do  and  shall  pay,  distribute  and  divide  the  monies  to  arise  from 
such  sale  or  sales  and  to  be  collected,  got  in,  and  received  as  afore- 
said, unto  and  equally  between'  and  amongst  such  of  the  children 
of  my  sisters,  Martha  Lyon,  Phebe  Lewis,  Alice  Davies,  Hannah 
Cook  by  her  late  husband  Thomas  Cook,  and  of  my  late  sisters, 
Elizabeth  Skillicorn,  Margaret  Plant,  Mary  Hill,  and  Ellen  Trotter, 
as  may  be  living  at  the  time  of  the  decease  of  my  said  wife,  and 
the  issue  of  such  of  them  as  may  be  then  dead,  in  equal  shares  and 
proportions,  such  issue,  respectively,  however,  only  to  take  and  be 
entitled  to  the  share  or  shares  which  his,  her  or  their  parent  or 
parents  would  have  been  entitled  unto  and  taken  if  living,  provided 
all  the  children  of  my  said  sisters  or  the  issue  of  such  deceased 
children,  may  then  have  attained  the  age  of  twenty-one  years, 
otherwise,  only  to  pay  or  transfer,  unto  such  of  them  as  may  have 
attained  the  said  age  of  twenty-one  years,  his,  her  or  their  propor- 
tionate share  of  the  said  residue  of  my  estate,  and  paying  only 
the  interest  and  produce  of  the  proportionate  part  or  share  of 

[•289]  such  child  *or  children,  or  the  issue  of  such  deceased  child  or 
children,  as  may  not  have  attained  the  said  age  at  the  decease  of 
my  said  wife,  to  and  for  the  use  and  benefit  of  such  child  or 
children,  or  the  issue  of  such  deceased  child  or  children,  until 
they  shall  respectively  attain  the  said  age  of  twenty-one  years; 
and,  on  their  respectively  attaining  that  age,  then  upon  trust  to 
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pay,  distribute  and  divide  to  each  of  them  respectively,  their        ^ov 
respective  shares  of  the  said  residue  of  my  estate."  Cowabd. 

The  testator  died  in  1824.  Phebe  Lewis  died  in  his  lifetime. 
Martha  Lyon,  Alice  Davies,  and  Hannah  Cook  died  before 
his  widow.  Martha  Lyon  had  issue  five  children,  all  of  whom 
were  living  at  the  testator's  death.  Three  of  them  died  before 
his  widow.  One  of  those  three  had  two  children,  Abel  Lyon 
and  Thomas  Lyon.  Thomas  died  shortly  before  the  testator's 
widow ;  Abel  survived  her,  and  was  a  plaintiff  in  the  cause.  Phebe 
Lewis  had  two  children,  the  issue  of  her  first  marriage.  One  of 
them,  whose  name  was  Thomas  Ward,  died  in  the  testator's  lifetime, 
leaving  four  children.  One  of  the  four,  whose  name  also  was 
Thomas  Ward,  survived  the  testator,  but  died  before  the  testator's 
widow.     She  died  in  1848. 

On  the  hearing  of  the  cause  for  further  directions,  the  question 
was  whether  the  interests  of  the  grandchildren  of  the  testator's 
sisters  under  his  will,  were  vested,  or  were  contingent  on  their 
surviving  the  testator's  widow. 

Mr.  Stuart  and  Mr.  Prior,  for  the  plaintiffs,  said  that  the 
interests  of  the  grandchildren  of  the  testator's  sisters  were  con- 
tingent on  their  surviving  the  testator's  widow;  for  the  will 
contained  no  gift  except  in  the  ^direction  to  pay,  and  that  the  time  [  *290  ] 
of  payment  was  the  death  of  the  testator's  widow ;  and,  as  Thomas 
Lyon  and  Thomas  Ward  the  younger,  died  in  her  lifetime,  no 
interest  in  the  testator's  residuary  estate  vested  in  them :  Bennett 
T.  Merriman  (l)  ;  BiUingsley  v.  Wills  (2). 

Mr.  James  Parker  and  Mr.  FoUett,  for  the  personal  representa- 
tives of  Thomas  Lyon  and  Thomas  Ward  the  younger,  said  that 
*  *  there  was  nothing  in  the  will  to  show  that  the  words, 
''  living  at  the  decease  of  my  said  wife,"  applied  to  the  children  of 
the  children  of  the  testator's  sisters ;  that,  in  BiUingsley  v.  WiUs, 
it  was  impossible  to  ascertain  the  persons  who  were  to  take,  until 
the  time  of  payment,  and  that  the  time  of  payment  in  the  present 
case,  was  the  attainment,  by  the  children  and  their  children,  of  the 
age  of  twenty-one. 

(Thb  Yice-Chancellob  :  Are  not  the  issue  of  a  deceased  child  # 

to  take  their  parent's  share  as  joint  tenants  ?) 

(1)  63  R  R  110  (6  Beav.  360).  (2)  3  Atk.  219. 

6-2 
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Ltok       No;  they  are  to  take  it  in  eqaal  shares  and  proportions,  and, 
OowABD.     consequently,  as  tenants  in  common. 

Mr.  Spurrier  appeared  for  another  party. 

The  Yice-Ghancbllob  : 

In  this,  as  in  every  other  case  in  which  I  am  called  upon  to 
pat  a  construction  upon  the  language  of  a  written  instrument,  I 
must  consider  what  the  words  used  by  the  author  of  the  instrument, 
naturally  import ;  and,  although  a  contingency  may  have  happened 
which  he  did  not  contemplate,  I  must  give  effect  to  the  words  which 
he  has  used. 
[  291  ]  The  testator  in  the  present  case,  plainly  contemplated,  with 

regard  to  the  children  of  his  sisters,  that  they,  or  some  of  them  at 
least,  might  die,  in  the  lifetime  of  his  wife,  leaving  issue :  but  it  is 
not  equally  plain  that  he  contemplated  that  any  child  of  his  sisters 
might  die,  in  the  lifetime  of*  his  wife,  leaving  issue,  which  issue, 
also,  might  die  in  the  lifetime  of  his  wife.  But,  whether  he  did  or 
did  not  contemplate  that  event,  if  the  words  which  he  has  used  are 
sufficient  to  carry  a  share  of  his  property  to  the  issue  so  dying,  I 
cannot  take  it  away,  merely  because  it  may  be  supposed  that  the 
testator,  if  his  attention  had  been  called  to  that  state  of  circum- 
stances, would  have  said  that  he  did  not  intend  his  words  to  have 
such  an  effect. 

The  testator  directs  his  trustees  to  sell  and  convert  into  money, 
and  to  collect,  get  in  and  receive  all  the  residue  of  his  estate  and 
effects,  as  soon  as  convenient  after  the  decease  of  his  wife ;  and  to 
pay,  distribute  and  divide  the  moneys  to  arise  from  such  sale  or 
sales  and  to  be  collected,  got  in  and  received  as  aforesaid,  unto  and 
equally  between  and  amongst  such  of  the  children  of  his  sisters  as 
might  be  living  at  the  time  of  the  decease  of  his  wife,  and  the  issue 
of  such  of  them  as  might  be  then  dead,  in  equal  shares  and 
proportions :  and  I  am  of  opinion  that,  inasmuch  as  the  words : 
"  between  and  amongst  such  of  the  children  of  my  sisters,"  precede 
the  gift  of  the  whole  (i),  the  words  :  ''in  equal  shares  and  propor- 
tions," which  occur  afterwards,  must  be  taken  to  be  applicable  to 
the  issue.  The  words,  then,  are :  *'  such  issue  only  to  take  and  be 
entitled  to  the  share  or  shares  which  his,  her  or  their  parent  or 
parents  would  have  been  entitled  to  and  taken  if  living."  So  that 
the  children  living  at  the  death  of  the  widow,  are  all  to  take  equally ; 
[  *292  ]       and  the  issue  of  a  child  then  dead,  are  to  take,  ^equally  amongst 

(1)  Sic. 
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them,  the  share  which  their  deceased  parent  would  have  taken.  In 
this  latter  claase  the  testator  seems  to  take  it  for  granted  that  the 
issue  of  a  deceased  child  would  survive  his  wife ;  and  he  directs  that 
they  shall  take  and  be  entitled  to  the  share  which  their  parent 
would  have  been  entitled  to  and  taken,  if  living.  As  then  the  share 
of  a  deceased  child  is  given  to  the  issue  of  that  child,  generally, 
and  as  they  are  to  take  it  in  equal  shares  and  proportions,  I  shall 
declare  that,  according  to  the  trae  construction  of  the  will,  Thomas 
Lyon  and  Thomas  Ward  the  younger,  took  vested  interests  trans- 
missible to  their  principal  representatives,  in  the  residuary  estate 
of  the  testator,  and  that  the  defendants  Peter  Ball  and  Henry 
Heatley  Ward,  their  personal  representatives,  are  entitled  to  their 
shares  respectively  (i). 

The  testator's  sisters  having  had  twenty-three  children  amongst 
them,  the  order  on  further  directions  declared  that,  according  to 
the  true  construction  of  the  will,  the  residuary  real  and  personal 
estate  of  the  testator  was  divisible  into  twenty-three  parts  or 
shares,  which  became  vested,  as  personal  estate,  in  the  persons 
thereinafter  mentioned,  (that  is  to  say),  one  of  such  parts  or  shares 
in  the  plaintiff  Abel  Lyon,  and  in  Thomas  Lyon  deceased,  in  equal 
shares  as  tenants  in  common,  another  of  such  parts  or  shares  in 
the  defendants,  John  Ward,  Henry  Heatley  Ward,  and  Phebe  Ann 
Ward  (who  were  the  surviving  children  of  Thomas  Ward  the  elder), 
and  in  Thomas  Ward  the  younger,  deceased,  in  equal  shares  as 
tenants  in  common,  &c.,  &c. 


Lyon 

V. 
OOWABD. 


PAEKIN  V.  HODGKINSON. 

(15  Simons,  293—295.) 

A  testator  gave  the  residue  of  his  real  and  personal  estate  to  trustees  in 
trust  for  his  three  nephews,  their  heirs,  &c.,  as  tenants  in  oommon,  with 
cross-remainders  and  benefit  of  soryivorship,  in  case  any  of  them  should 
die  before  their  shares  in  the  trust  property  should  become  vested  in  them ; 
which  he  desired  might  not  be  shared  until  his  youngest  nephew  should 
attain  twenty-four ;  and  he  directed  his  trustees  to  TORiT>t<^T'Ti  and  educate 
them,  out  of  the  income  of  the  property,  during  their  minorities.  The 
nephews  were  infants  at  the  testator's  death: 

Held,  nevertheless,  that  they  took  vested  interests  imder  the  will. 

The  testator  in  this  cause,  after  giving  a  house  and  an  annuity 
of  8001.  to  his  sister  for  her  life,  and  making  bequests  to  other 

(1)  See  Macgreyor  v.  Macgregor,  70  E.  B.  177  (2  Coll.  192). 


1840. 
May  29. 

Shadwbll, 

v..a 

[398] 
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Parkin  persons,  proceeded  thus :  ''  as  to  all  the  rest,  residue  and  remainder 
HoDOKDf.  of  my  real  and  personal  estate  whatsoever  and  wheresoever,  subject 
^''  to  the  life  estate  hereinbefore  given  and  to  the  payment  of  the 
legacies  hereinbefore  contained,  I  give,  devise,  and  bequeath  the 
same  to  my  dear  nephews,  George  Parkin,  Benjamin  Parkin  and 
James  Parkin,  the  children  of  my  deceased  brother  James  Parkin 
and  Sarah  his  wife,  and  to  their  heirs,  executors,  administrators  and 
assigns  for  ever,  as  tenants  in  common  and  not  as  joint  tenants, 
with  cross-remainders  between  them  as  to  my  real  estate,  and  with 
benefit  of  survivorship  as  to  my  personal  estate,  in  case  any  of 
them  should  die  before  their  shares  in  the  trust  property  shall 
become  vested  in  them  respectively;  which  I  desire  may  not  be 
shared  till  the  decease  of  my  dearest  sister  aforesaid  and  my 
youngest  nephew  arrive  at  the  age  of  twenty-four  years.  And  I 
direct  my  executrix,  executors  and  trustees  hereinafter  named  (who 
are  to  have  the  management  of  my  real  estate  during  the  minorities 
of  my  said  nephews),  by  and  out  of  the  rents,  issues  and  profits  of 
said  residue  of  real  and  personal  estate,  to  advance,  in  addition  to 
what  has  been  left  them  by  their  uncle,  George  Parkin,  such  sum 
and  sums  of  money  as  may  be  wanted  for  the  maintenance  and 
education  of  my  said  nephews  respectively  during  their  minorities. 
It  is  my  wish  that  they  shall  all  finish  their  education  at  some  of 
[  •294  ]  the  great  public  schools,  and,  *my  nephew  George  especially,  be 
sent  either  to  Oxford  or  Cambridge  University.  I  also  direct  that 
they  should  be  brought  up  either  to  professions  or  business." 

The  testator  died  in  May,  1886  :  at  his  decease,  all  his  nephews 
named  in  his  will,  were  infants ;  and  his  nephew,  George,  was  his 
heir.    His  sister  died  in  January,  1848. 

In  June,  1843,  the  bill  was  filed  by  James  Parkin,  who  was  still 
under  age,  against  the  surviving  executor  of  the  will,  and  George 
and  Benjamin  Parkin  (both  of  whom  had  attained  twenty-one),  and 
the  executors  of  the  testator's  sister  and  an  incumbrancer  on  George 
Parkin's  share  of  his  late  uncle's  property,  praying  that  the  rights 
of  all  parties  under  the  will  might  be  declared,  and  that  the  trusts 
of  the  will  might  be  performed  under  the  direction  of  the  Court. 

Mr.  Stuart  and  Mr.  Simpson  for  the  plaintiff,  and  Mr.  Uayd 
for  the  other  nephews  of  the  testator,  said  that  their  clients  took 
vested  interests  in  the  testator's  residuary  real  and  personal  estate ; 
for  there  was  a  clear  gift  of  it  to  them ;  and  provision  was  made  for 
their  maintenance ;  and  that  the  will  contained  a  direction  as  to 
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the  time  at  which  the  property  should  be  shared  amongst  them, 
but  no  direction  as  to  the  time  at  which  it  should  vest  in  them. 

Mr.  Holly  for  the  executors  of  the  testator's  sister,  who  was 
one  of  his  next  of  kin,  said  that  it  was  clear,  from  the  will,  that  the 
testator  did  not  intend  his  property  to  vest  in  his  nephews,  until 
the  time  at  which  it  was  to  be  shared  by  them ;  and  that,  that  time 
not  having  arrived,  their  interests  were  still  contingent. 

The  Vicb-Chancblloe  : 

There  is,  first  of  all,  an  absolute  gift  to  the  nephews,  their  heirs, 
executors,  administrators  and  assigns,  as  tenants  in  common. 
Then  comes  the  clause :  **  with  cross-remainders  between  them  as  to 
my  real  estate,  and  with  benefit  of  survivorship  as  to  my  personal 
estate,  in  case  any  of  them  shall  die  before  their  shares  in  the  trust 
property  shall  become  vested  in  them."  It  seems  to  me  that  that 
clause  is  wholly  void :  but,  if  any  meaning  is  to  be  attributed  to  it, 
it  is :  ''if  any  of  them  shall  die  in  my  lifetime."  Then  follows  the 
clause:  "  which  I  desire  may  not  be  shared  till  the  decease  of  my 
dearest  sister  and  my  youngest  nephew  arrive  at  the  age  of  twenty- 
four  years."  That  is  a  direction  solely  as  to  the  sharing,  and  not 
as  to  the  vesting  of  the  property. 

Declare  that,  on  the  testator's  decease,  his  residuary  real  and 
personal  estate  vested  absolutely  in  his  nephews. 


Pahkin 

HODOKIK- 
80N. 


[296] 


CRADOCK  V.   PIPER 

(Id  Simons,  301^302.) 

The  equitable  mle  of  *' marshalling  assets"  does  not  apply  so  as  to 
increase  the  fund  available  for  a  demand  beyond  the  amotmt  of  the  fund 
originally  applicable  thereto. 

Specialty  creditors  having  exhausted  the  personal  estate  of  their 
deceased  debtor,  which  amounted  to  8,6002.,  a  decree  was  made  in 
1839,  for  marshalling  the  debtor's  assets.  It  directed,  in  the  usual 
manner,  that  the  simple  contract  creditors  should  stand  in  the 
place  of  the  specialty  creditors,  and  receive  satisfaction,  to  the 
extent  of  the  personal  estate,  out  of  the  debtor's  real  estates. 

A  considerable  time  elapsed  before  the  real  estates  could  be  made 
available  for  the  purposes  of  the  decree :  and  the  simple  contract 
debts  amounted  to  more  than  8,6002.     Under  those  circumstances, 


1846. 
June  6. 

Shadwsll, 
V.-C. 

[301] 
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[B.B. 


Crabock 

PiPEB. 


[  •SOS  ] 


Mr.  BetheU  and  Mr.  Sidebottom  contended  that,  as  the  decree 
had  directed  that  the  simple  contract  creditors  should  stand  in  the 
place  of  the  specialty  creditors,  they  ought  to  stand  in  the  place 
of  the  specialty  creditors  with  respect  to  the  interest  as  well  as 
the'  principal  of  their  debts ;  and,  consequently,  that  the  inter^t 
which  would  have  accrued  on  the  specialty  debts  had  they  remained 
unsatisfied,  as  well  as  the  8,500L,  ought  to  be  raised  out  of  the  real 
estates  and  applied  towards  payment  of  the  simple  contract  debts. 

The  Vicb-Chanckllob  : 

By  law,  simple  contract  creditors  cannot  claim  payment  of  their 
debts  out  of  the  personal  estate  of  their  debtor,  as  against  the 
specialty  creditors.  But  courts  *of  equity  have  long  been  in  the 
habit  of  giving  them  compensation,  out  of  the  real  estates,  to  the 
extent  to  which  the  personal  estate  has  been  exhausted  by  the  prior 
claims  of  the  specialty  creditors.  The  simple  contract  creditors, 
however,  are  not  entitled  to  have  a  larger  fund  for  payment  of 
their  debts,  than  they  had  originally. 


1846* 
July  8. 

Shadwbll, 
v.-o. 

[321] 


ELLIOTT  V.   ELLIOTT  (1). 

(16  Simons,  321—331 ;  S.  C.  15  L.  J.  Ch.  393;  10  Jur.  730.) 

A  testatrix,  having  personal  property  of  her  own  and  a  power,  under  her 
father's  will,  to  appoint  a  fund,  by  deed  or  will,  amongst  her  brothers  and 
sisters,  after  directing  her  debts  and  funeral  and  testamentary  expenses  to 
be  paid  out  of  her  personal  estate,  and  giving  pecuniary  legacies  to  persons 
not  objects  of  the  power,  and  a  portion  of  the  fund  over  which  she  had  the 
power,  to  persons  who  were  objects  of  it,  bequeathed  the  residue  of  her 
personal  estate  after  payment  of  her  debts,  funeral  and  testamentary 
expenses  and  the  before-mentioned  legacies,  to  two  persons  who  also  were 
objects  of  the  power : 

Held  that  the  residuary  clause  was  a  valid  appointment  of  the  remainder 
of  the  fund  over  which  she  had  the  power. 

Charles  Elliott,  Esq.,  by  his  will,  dated  the  20th  of  November, 
1827,  gave  all  his  money  in  the  Parliamentary  or  public  stocks  or 
funds  of  Great  Britain,  to  his  sons,  Charles  Elliott,  Esq.,  the  Bev. 
Henry  Venn  Elliott,  and  the  Rev.  Edward  Bishop  Elliott,  and  to 
his  friend  James  Stephen,  Esq.,  [as  to  part  thereof,  upon  certain 
trusts  therein  mentioned  for  the  benefit  of  his  wife  and  her  three 
unmarried  daughters  and  their  husbands  and  children,  and  after 
the  decease  of  each  daughter,  in  case  she  should  not  leave  any  child 
who  should  attain  a  vested  interest,  then,  subject  to  the  estate  for 


(1)  In  re  Teape's  Trusts  (1873)  L.E. 
16  Eq.  442,  43  L.  J.  Ch.  87,  28  L.  T. 


799;  /n  re  Stvinhurjie  (1884)  27  Ch.  D. 
696,  64  L.  J.  Ch.  229. 
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life  thereinbefore  limited  to  her  husband  (if  any)  the  trustees  were      Elliott 
to  stand  possessed  of  the  share  of  his  said  daughter,  in  trust  for      blli'ott. 
such  one  or  more,  exclusively  of  the  other  or  others,  of  the  testator's 
children  or  grandchildren,  as  his  said  daughter  should  by  deed  or 
will  appoint,  and,  in  default  of  any  such  appointment,]  in  trust  for        t  ^^  1 
such  person  or  persons  as  should  be  or  would,  at  the  time  of  the 
decease  of  his  said  daughter,  be  entitled  thereto,  as  her  next  of 
kin  under  the  statutes  made  for  the  distribution  of  the  estates  or 
intestates,  in  case  she  had  died  unmarried  and  intestate.     *    *     * 

The  testator  died  in  1882,  and  his  widow  died  in  April,  1843.  [  ^24  ] 
His  daughter,  Mary  Sophia  Elliott,  died  in  July  following.  At 
her  death  she  and  each  of  her  [unmarried]  sisters,  Charlotte  and 
Eleanor,  were  entitled,  under  their  father's  will,  to  the  dividends  of 
10,263Z.  Consols,  and  10,888Z.  Beduced,  standing  in  the  names  of 
the  trustees  of  that  will.  She  made  her  will,  dated  in  June,  1848, 
and  in  the  following  words : 

''I  direct  all  my  just  debts,  funeral  and  testamentary  expenses 
to  be  paid,  by  my  executors  hereinafter  named,  as  soon  as  con- 
veniently may  be  after  my  decease,  out  of  my  personal  estate.  I 
give  and  bequeath  all  my  household  furniture,  plate,  linen,  china,  ^ 
books,  prints,  pictures,  and  other  household  effects  of  which  I  shall 
die  possessed,  unto  my  sisters,  Charlotte  Elliott  and  Eleanor 
Elliott,  equally  to  be  divided  between  them  share  and  share  alike. 
I  give  and  bequeath  to  the  Bev.  Mr.  Colany  Nee,  of  Lime,  near 
Yerons  in  France,  such  amount  of  stock  now  standing  in  my  name 
n  the  New  York  State  stock,  as  shall  not  exceed  the  sum  of  400L 
sterling.  I  give  and  bequeath  to  the  Bev.  John  Babington,  of 
Cossington,  in  the  county  of  Leicester,  clerk,  the  sum  of  lOOZ. 
sterling.  I  give  and  bequeath  to  Jane,  the  wife  of  the  Bev.  Charles 
Bigsby,  of  Southborough,  clerk,  the  sum  of  lOOZ.  sterling.  And 
I  give  and  bequeath  unto  my  niece,  Eugenia  Money  Elliott, 
•daughter  of  my  brother,  the  Bev.  Edward  Bishop  Elliott,  clerk,  [  •^26  ] 
the  sum  of  1001.  sterling.  I  give  and  devise  all  that  my  one-third 
part  or  share  in  a  messuage  and  premises.  No.  87,  Begency  Square, 
Brighton,  unto  my  two  sisters,  Charlotte  Elliott  and  Ellen  Elliott, 
their  heirs  and  assigns  for  ever,  as  tenants  in  common.  I  give  and 
bequeath  unto  my  brothers,  the  Bev.  Henry  Venn  Elliott  and  the 
Bev.  Edward  Bishop  Elliott,  three-fourths  of  one-third  of  the  stocks 
standing  in  the  names  of  my  trustees  (namely,  Charles  Elliott,  the 
Bev.  Henry  Venn  Elliott,  the  Bev.  Edward  Bishop  Elliott  and 
James  Stephen),  in  the  8  per  cent.  Consolidated  Annuities  and 
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Elliott  8  per  cent.  Reduced  Annuities,  in  the  books  of  the  Governor  and 
Elliott.  Company  of  the  Bank  of  England,  upon  trust  that  they,  the  said 
H.  Y.  Elliott  and  E.  B.  Elliott,  do  and  shall  stand  possessed  of  the 
said  stocks  upon  trust  to  receive  the  dividends,  interest  and  annual 
proceeds  of  the  said  trust  monies  during  the  life  of  my  sister, 
Catherine  Jane  Brazier,  the  wife  of  Samuel  Brazier,  and  pay  the 
same  into  her  own  proper  hands,  or,  otherwise,  to  such  person  or 
persons  as  she  shall,  by  any  writing  under  her  hand  and  notwith- 
standing her  present  or  any  future  coverture,  from  time  to  time, 
direct  or  appoint,  but  so  as  not  to  charge  or  affect  the  same  by  way 
of  anticipation,  and  so  that  the  said  dividends,  interest  and  annual 
proceeds  may  be  for  her  separate  use,  independently  of  her  present 
or  any  future  husband,  and,  from  and  after  the  decease  of  the  said 
Catherine  Jane  Brazier,  then  upon  trust  to  pay,  assign  and  transfer 
the  said  stocks,  funds  and  securities  unto  my  nephew,  Henry 
Brazier,  and  my  niece,  Frances,  the  wife  of  the  Bev.  Charles 
Whish,  the  two  children  of  the  said  Samuel  Brazier  and  Catherine 
Jane  his  wife,  in  equal  shares  and  proportions,  to  and  for  their 
respective  absolute  use  and  benefit;  provided  always  and  I  do 
[  •S26  ]  *hereby  direct  that,  in  case  the  said  Catherine  Jane  Brazier  should 
survive  her  said  husband,  then  that  the  said  Henry  Venn  Elliott  and 
Edward  Bishop  Elliott,  shall  pay,  assign  and  transfer  the  said  stocks, 
funds  and  securities  unto  the  said  Catherine  Jane  Brazier,  to  and 
for  her  own  absolute  use  and  benefit :  and  in  case  the  said  Henry 
Brazier  and  the  said  Frances  Whish  shall  survive  their  mother  and 
die  leaving  no  issue,  then  it  is  my  will  that  their  shares  shall  be 
distributed  among  my  next  of  kin  according  to  the  Statute  of 
Distributions.  And  I  give  and  bequeath  the  other  one-fourth  of 
the  one-third  of  the  aforesaid  stocks  standing  in  the  names  of 
my  said  trustees  as  aforesaid,  unto  my  nephew,  Henry  Brazier, 
son  of  my  said  sister,  Catherine  Jane  Brazier,  for  his  own 
use  and  benefit.  And  I  give  and  bequeath  unto  my  brother,  the 
said  Rev.  Edward  Bishop  Elliott,  so  much  of  the  said  Government 
stocks  as  will  produce  the  sum  of  150Z.  per  annum  to  and  for  his 
own  absolute  use  and  benefit.  And  as  to  all  the  rest,  residue  and 
remainder  of  my  personal  estate  and  effects  whatsoever  and  where- 
soever, after  payment  of  my  just  debts,  funeral  and  testamentary 
expenses  and  the  before-mentioned  legacies,  I  give  and  bequeath 
the  same  unto  my  brother,  the  Rev.  Henry  Venn  Elliott  and  my 
sister,  Eliza  Spragge,  widow,  to  be  equally  divided  between  them 
share  and  share  alike.  And  I  appoint  the  Bev.  Henry  Venn  Elliott, 
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the  Eev.  Edward  Bishop  Elliott  and  the  Eev.  John  Babington  joint      Elliott 
executors  of  this  my  will."  Elliott. 

The  testatrix's  will  was  proved  by  the  plaintiff,  the  Rev.  Edward 
Bishop  Elliott,  alone.  The  bill,  which  was  filed  by  him  against  his 
co-trustees  under  the  testator's  will,  and  the  legatees  of  stock  and 
residuary  legatees  under  the  testatrix's  will  and  her  next  of  kin, 
alleged  (amongst  other  things)  that  the  testatrix's  personal  *estate  [  '^^t  ] 
not  specifically  bequeathed  (and  which  was  very  nearly  the  same  in 
amount  at  the  date  of  her  will)  did  not  amount  to  4002. ;  and  that  the 
same,  after  payment  of  her  debts,  (which  did  not  exceed  150Z.),  and 
her  funeral  and  testamentary  expenses,  was  not  sufficient  to  pay,  in 
fall,  the  legacies  bequeathed  by  her  will.  The  bill  prayed  that  the 
rights  and  interests  of  all  parties  in  the  10,268L  Consols  and  10,888Z. 
Reduced,  and  in  the  dividends  thereof  accrued  since  the  testatrix's 
death,  might  be  ascertained  and  declared ;  and  that  so  much  thereof 
as  would  produce  150Z.  per  annum  and  the  dividends  thereof  from 
the  testatrix's  death  might  be  transferred  and  paid  to  the  plaintiff; 
and  that  the  residue  thereof  might  be  transferred  and  paid  to  the 
parties  entitled  thereto. 

One  of  the  Masters  of  the  Court  having  found,  in  pursuance  of 
an  order  made  in  April,  1845,  who  were  the  testatrix's  next  of  kin 
at  her  death,  and  that  all  of  them  were  parties  to  the  suit,  and  that 
the  sums  of  stock  over  which  the  testatrix  had  a  power  of  appoint- 
ment under  the  testator's  will,  were  such  as  before  mentioned,  the 
caase  came  on  to  be  heard  for  further  directions. 

The  question  was  whether  the  testatrix's  will  was  a  valid  execution 
of  the  power  given  to  her  by  the  testator's  will. 

Mr.  Jatnea  Parker  and  Mr.  Roundell  Palmer,  for  the  plaintiff, 
said  that  the  testatrix's  will  was  a  good  execution  of  the  power ; 
for,  though  it  did  not  refer  to  the  power,  it  contained  a  clear 
reference  to  the  funds  which  were  the  subjects  of  it;  and  that  the 
plaintiff  was  one  of  the  objects  of  it. 

Mr.  Cooper  and  Mr.  Rogers,  for  Henry  Venn  Elliott,  and  Eliza        [  sag  ] 
Spragge,  the  residuary  legatees  under  the  testatrix's  will.     *    *    * 

The  Vicb-Chancblloe  :  ' 
I  should  like  to  hear  the  other  side. 

Mr.  BethelleLuA  Mr.  John  Baily,toT  parties  entitled  to  the  funds 
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Elliott      in  default  of  appointment  under  the  testator's  will  [cited  Clogstoun 
Elliott,      v.  Walcott  {!)]. 
[  329  ]  Mr.  Stuart,  Mr.  Walker,  Mr.  Blunt,  Mr.  Craig,  and  Mr.  W.  R. 

Ellis,  were  the  other  counsel  in  the  cause. 

The  Vicb-Chancbllob  : 

I  entertain  a  very  clear  opinion  upon  the  question  in  this  case ; 
and  it  appears  to  me  that  the  decision  which  I  am  about  to  make, 
is  quite  consistent  with  the  case  of  Clogstoun  v.  Walcott. 

The  state  of  the  property  which  is  the  subject  of  dispute,  is  this : 
Mary  Sophia  Elliott,  under  the  will  of  her  father,  had  an  interest 
in  and  a  power  of  appointment  over  so  much  of  two  sums  of  stock 
standing  in  the  names  of  the  trustees  of  her  father's  will,  as  would, 
if  she  had  called  for  a  severance,  have  amounted  to  10,2632.  Bask 
3L  per  cent.  Consolidated  Annuities,  and  10,88dZ.  Bank  SZ.  per 
cent.  Reduced  Annuities ;  but,  at  the  date  of  her  will,  those  two 
sums  were  respectively  embodied  in  larger  sums  of  like  stock. 

She  commences  her  will  in  these  words :  ''  I  direct  all  my  just 
debts,  funeral  and  testamentary  expenses  to  be  paid  by  my  executors 
hereinafter  named,  as  soon  as  conveniently  may  be  after  my  decease, 
out  of  my  personal  estate."  In  those  words  no  reference  is  made 
to  legacies.  Then  she  makes  certain  specific  and  pecuniary  bequests, 
and  next  she  says:  ^'Igive  and  bequeath  unto  my  brothers,  the 
Bev.  Henry  Venn  Elliott  and  the  Bev.  Edward  Bishop  Elliott, 
[  •330  ]  three-fourths  of  one-third  *of  the  stocks  standing  in  the  names  of 
my  trustees"  —  then  she  names  the  gentlemen  who  were  the 
trustees  of  her  father's  will — "  in  the  Three  per  cent.  Consolidated 
Annuities,  and  the  Three  per  cent.  Beduced  Annuities,  in  the  books 
of  the  Governor  and  Company  of  the  Bank  of  England."  Now,  it 
is  not  even  suggested  that  there  was  any  other  property  whatever 
which  could  satisfy  those  words,  except  that  property  over  which 
she  had  a  disposing  power  under  her  father's  will,  that  is  to  say, 
the  two  sums  of  stock  which  I  have  before  mentioned.  Then  she 
declares  the  trusts  upon  which  her  two  brothers  were  to  stand 
possessed  of  the  share  of  the  sums  of  stock  so  given  to  them. 
Next,  she  disposes  of  the  other  fourth  of  one-third  of  those  sums ; 
and,  afterwards,  she  gives  to  her  brother,  Edward  Bishop  Elliott, 
so  much  of  the  said  Government  stocks  as  would  produce  the  sum 
of  150Z.  per  annum.  Now,  the  two  sums  over  which  she  had  the 
power,  amounted,  together,  to  about  21,000Z.,  one-third  of  which 
(1)  60  E.  R.  396  (13  Sim.  523). 
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would  amount  to  7,0002. ;  and  5,000L  would  be  required  to  produce  Elliott 
1502.  per  annum.  So  that  she  had  disposed,  in  the  whole,  of  about  elliott. 
12,O00Z.  stock;  and  about  9,0002.  would  remain  undisposed  of. 
Then  she  says  :  "  And  as  to  all  the  rest,  residue  and  remainder  of  my 
personal  estate  and  effects  whatsoever  and  wheresoever,  after  payment 
of  my  just  debts,  funeral  and  testamentary  expenses,  and  the  before- 
mentioned  legacies,  I  give  and  bequeath  the  same  unto  my  brother, 
the  Bev.  Henry  Venn  Elliott,  and  my  sister,  Eliza  Spragge,  widow, 
to  be  equally  divided  between  them,  share  and  share  alike." 

I  never  desire  to  swerve  from  the  rule  which,  I  think,  ought 
always  to  govern  a  Judge,  namely,  to  abide  by  the  words  of  an 
instrument,  and  to  give  effect,  if  possible,  to  every  word  he  finds  in 
it,  and  to  endeavour  to  make  *them  all  speak  their  true  meaning.  [  •ssi  ] 
Now,  in  the  commencement  of  this  will,  there  was  no  allusion  to 
legacies  ;  but,  in  the  body  of  it,  the  testatrix,  having  given  legacies 
which  clearly  would  be  payable  out  of  her  own  personal  estate 
only,  and  having,  according  to  my  construction,  exercised  her 
power  of  appointment  over  part  of  that  fund  over  which  she  had 
the  power,  gives  all  the  rest,  residue,  and  remainder  of  her  personal 
estate  and  effects  after  payment  of  her  just  debts,  funeral  and 
testamentary  expenses,  and  the  before-mentioned  legacies.  I  admit  * 
that,  if  it  had  been  simply  a  gift  of  all  the  residue  of  her  personal 
estate  and  effects,  it  would  not  have  been  an  exercise  of  the  power ; 
but  as  the  testatrix  has  added  the  words:  "after  payment  of  the 
before-mentioned  legacies,"  and  as  the  funds  over  which  she  had 
the  power,  were  alone  made  applicable  to  satisfy  some  of  those 
legacies,  I  must,  of  necessity,  hold  that  this  residuary  clause  refers 
not  only  to  her  own  personal  estate  but  to  the  funds  over  which  she 
had  the  power ;  or,  in  other  words,  that  she  meant,  by  it,  to  dispose 
of  the  residue  of  her  own  personal  estate  after  payment  of  her 
debte,  funeral  and  testamentary  expenses,  and  of  the  legacies  which 
she  had  before  given  out  of  her  own  personal  estate,  and  also  to 
dispose  of  the  residue  of  the  funds  subject  to  her  power,  after 
satisfying,  out  of  those  funds,  the  legacies  which  she  had  before 
given  out  of  them  by  the  partial  appointments  which  she  had  made 
in  the  previous  part  of  her  will. 

And,  therefore,  I  shall  declare  that  the  residuary  clause  was  an 
exercise  of  the  power  given  to  the  testatrix  by  her  father's  will,  and 
that  the  parties  named  in  that  clause  are  entitled  to  so  much  of  the 
10,2682.  Consols  and  10,8382.  Beduced  as  the  testatrix  did  not 
dispose  of  in  the  preceding  part  of  her  will. 
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STEANGE  AND  EIVERS  v.  BRENNAN  (l). 

(15  Simons,  346—351 ;  affirmed,  2  Coop.  t.  Cott.  1 ;  15  L.  J.  Ch.  389—391 ; 

10  Jar.  649.) 

A  lady  resident  in  Ireland  agreed  with  an  Irish  solicitor,  that  if  he  would 
employ  a  solicitor  in  London  to  take  out  for  her  certain  letters  of  adminis- 
tration in  England,  which  were  necessary  to  complete  her  title  to  a  fund  in 
the  Court  of  Chancery  in  England,  and  afterwards  procure  the  fund  for  her. 
he  should  receive  a  commission  of  102.  per  cent.*  upon  the  amount  of  the 
fund,  and  also  be  reimbursed  what  he  should  pay  to  the  London  solicitor : 

Held  that  the  agreement  was  contrary  to  policy,  and  therefore  ooiild  not 
be  enforced. 

Undbb  a  decree  made  in  1807,  2,000Z.  Three  per  cents,  were 
transferred  into  the  Accountant-Generars  name,  to  answer  the 
growing  payments  of  an  annuity  given,  by  Thomas  Gaul,  the 
testator  in  the  cause,  to  Mary  Whitehead:  and,  by  the  decree, 
certain  persons  were  declared  entitled  to  the  clear  residue  of  the 
testator's  estate,  and  any  person  or  persons  entitled  to  the  2,0002. 
stock,  were  to  be  at  liberty  to  apply  to  the  Court  on  Mary 
Whitehead's  death.  She  died  in  1841 :  the  residuary  legatees  died 
several  years  before  her.  The  defendant,  Margaret  Brennan,  who 
resided  at  Waterford  in  Ireland,  was  their  next  of  kin ;  and,  being 
entitled,  as  such,  to  the  2,000Z.  stock,  she  applied  to  .several  solicitors 
in  Waterford  to  employ  a  solicitor  in  London  to  procure,  for  her, 
letters  of  administration  to  the  residuary  legatees  and  a  transfer  of 
the  stock.  But  they  declined  to  undertake  the  business  on  account 
of  there  being  some  difficulty  in  establishing  her  right  to  such 
letters  of  administration,  and  of  the  expense  which  must  necessarily 
be  incurred  in  taking  them  out.  At  length,  however,  she  prevailed 
on  the  plaintiff,  Thomas  Fitzgerald  Strange,  who  was  a  solicitor  in 
Ireland  but  not  in  England,  to  undertake  the  business  on  the 
following  terms,  to  which  she  cheerfully  acceded,  namely,  that  he 
should  receive,  for  his  trouble,  a  commission  of  lOZ.  per  cent,  on 
the  sum  to  be  recovered,  and  be  reimbursed  what  he  should  pay, 
out  of  his  own  pocket,  to  the  solicitor  in  London.  Strange  obtained 
the  necessary  evidence  of  the  defendant's  right  to  the  letters  of 
administration,  and,  at  her  request,  consented  to  become  one  of 
the  sureties  for  her,  and  prevailed  on  the  other  ^plaintiff,  Joseph 
Michael  Bivers,  to  become  the  other  surety  in  the  administration- 
bonds;  and  she  agreed  to  indemnify  them  in  the  manner  after 
mentioned.  In  October,  1845,  she  signed  the  following  memorandum 
of  the  agreement  between  her  and  the  plaintiffs : 

(1)  Bees  V.  De  Bemardy  [1896]  2  Ch.  437,  65  L.  J.  Ch.  6o6,  74  L.  T.  585. 


vol,,  umv.]      1846.    CH.     15  SIMONS,  847—848.  96 
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''Memorandum  of  agreement  between  Margaret  Brennan,  spinster,      stbakok 
of  the  one  part,  and  Thomas  Fitzgerald  Strange,  gentleman,  attorney,     bbennait. 
and  Joseph  Michael  Bivers,  Esq.,  of  the  other  part :  whereas  it  has 
become  necessary  that  the  said  Margaret  Brennan,  in  order  to 
establish  her  claim,  as  administratrix,  to  certain  monies  in  the  Bank 
of  England  contingent  on  the  death  of  Mary  Whitehead,  should 
take  out  three  several  administrations  in  the  Prerogative  Court  of 
Canterbury  in  England,  and  also  prove  her  claim  with  the  said 
three  wills  (i)  and  as  such  administratrix,  under  the  further  and  other 
will  of  Thomas  Gaul,  of  Sawbridgeworth,  who  died  on  or  about  the 
month  of  March,  1801,  and  which  said  will  has  been  the  subject  of 
a  Chancery  suit ;  and  it  has  also  become  necessary,  for  the  said 
Margaret  Brennan,  under  the  said  several  administrations,  to  find 
sureties  to  enter  into  bonds  on  behalf  of  ber,  the  said  Margaret 
Brennan,  to  the  amount  of  18,000Z.  for  the  due  performance,  by  her, 
of   the  duties  named  therein;  and  she,  being  unable  to  find  or 
procure  the  same,  hath  requested  the  said  Thomas  Fitzgerald 
Strange  to  find  and  procure  them  for  her ;  and,  in  order  to  protect 
the  said  sureties  from  any  loss  or  damage  they  might  sustain  by 
reason  of  the  said  bonds  and  from  their  having  sighed  the  same, 
she,  the  said  Margaret  Brennan,  hath  consented  and  agreed  to 
permit  the  said  Thomas  Fitzgerald  Strange  and  Joseph  Michael 
Bivers  to  retain  and  keep,  of  the  said  funds  (i),  should  the  same 
happen  to  be  recovered,  and  for  the  space  of  six  years,  a  sum 
*su£Gicient  to  bear  harmless  and  keep  indemnified  the  said  sureties,      [  *h48  ] 
from  any  action  at  law  or  other  responsibilities  which  they  might 
incur  as  aforesaid,  the  said  sum  to  be  so  retained  by  the  said 
Thomas  Fitzgerald  Strange,  Joseph  Michael  Bivers  and  Margaret 
Brennan  (i),  as  trustees  for  the  said  Margaret  Brennan  (i)  and 
whomsoever  else  and  whatsoever  person  the  same  may  be  fairly  and 
legally  applicable  to ;  and,  inasmuch  as  the  said  Thomas  Fitzgerald 
Strange  has  incurred  much  expense  and  professional  labour  in  the 
management  of  the  said  administrations,  and  has  been  obliged  to 
advance  and  lay  out,  on  behalf  of  the  said  Margaret  Brennan,  all 
the  monies  requisite  for  the  same,  the  said  Margaret  Brennan  has 
undertaken  and  agreed  to  pay  to  the  said  Thomas  Fitzgerald 
Strange,  as  a    bonus  or  consideration   (commission,  qu.  ?),  and 
exclusive  of  the  law  costs,  the  sum  of  lOZ.  per  cent,  on  such  sum 
or  sums  of  money  as  may  actually  be  recovered  and  realized  out  of 
the  said  fund  as  aforesaid ;  and  she  further  agrees  and  undertakes, 

(1)  Sic. 
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Stbangb     for  herself,  her  executors,  administrators  and  assigns,  and  all  persons 

Bbkn'nan.     claiming  or  deriving  under  them,  to  carry  out  this  agreement  in 

perfect  good  faith,  and  to  do  all  act  or  acts  that  may  be  necessary 

for  carrying  the  same  into  effect.    Dated  at  Waterford  this         day 

of  October,  1846." 

In  November  following,  the  defendant,  and  the  plaintiffs  as  her 
sureties,  executed  the  administration  bonds,  and  the  several  letters 
of  administration  were  granted  to  her ;  and,  shortly  afterwards,  the 
stock  was  transferred  to  her  by  Strange's  procurement,  but  on  the 
understanding  that  the  agreement  was  to  be  carried  into  execution ; 
she,  however,  refused  to  perform  it :  whereupon  the  bill  was  filed. 
After  stating  as  above,  it  alleged  that  the  defendant  intended  to  sell 
[  •SAS  ]  out  the  stock  *and  convert  the  produce  to  her  own  use,  without 
applying  any  part  to  the  payment  of  the  debts  of  the  persons  whom 
she  represented ;  that,  if  she  did  so,  the  plaintiffs,  as  her  sureties, 
would  be  liable,  under  the  bonds,  to  make  good  the  deficiency 
arising  from  such  application ;  that,  in  consequence  of  the  risk 
incurred,  by  Strange,  by  reason  of  the  defendant  being  unable  to 
provide  the  funds  necessary  for  establishing  and  perfecting  her  title 
to  the  stock,  or  to  repay  any  part  of  the  expenses  in  case  her  claim 
had  failed,  and  also  in  consequence  of  the  great  trouble  and  difficulty 
which  he  had  to  encounter  in  collecting  evidence  of  her  title,  the 
agreement  was  a  fair  and  reasonable  one ;  that,  as  he  was  a  solicitor 
in  Ireland  only  and  not  a  solicitor  of  the  Court  of  Chancery,  and 
was,  consequently,  obliged  to  employ  a  solicitor  in  London  to 
conduct  the  said  business  on  behalf  of  the  defendant,  the  employ- 
ment of  him  by  her  must  be  considered  as  in  the  character  of  a 
general  agent;  that,  if  his  claim  to  the  commission  of  10/.  per 
cent,  should  not  be  allowed,  he  was  entitled  to  a  lien  on  the  fund 
for  his  costs,  charges  and  expenses  incurred  in  the  business,  and 
for  a  reasonable  remuneration  for  his  trouble  therein. 

The  bill  prayed  that  the  agreement  might  be  declared  to  be  valid 
and  binding,  and  might  be  specifically  performed;  and  that  the 
2,000Z.  stock  or  a  competent  part  thereof,  might  be  secured  for  the 
purpose  of  indemnifying  the  plaintiffs  against  the  risk  incurred  by 
them  as  such  sureties  as  aforesaid ;  and  that,  if  the  Court  should 
not  be  of  opinion  that  the  plaintiff.  Strange,  was  entitled  to  the 
aforesaid  commission  or  percentage  of  lOL  per  cent.,  then  that  he 
might  be  declared  to  have  a  lien  on  the  stock,  for  the  payment  of 
his  costs,  charges  and  expenses,  and  of  a  suitable  remuneration  for 
his  trouble  in  the  matters  aforesaid ;  or  that  the  defendant  might 
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be  ^decreed  to  pay  the  same;  and  that,  in  the  meantime,  she  STRANai 
might  be  restrained  from  selling  and  transferring  the  stock,  or  any  bbsnnan. 
part  thereof.  [  •bso 

The  defendant  demurred,  to  the  bill,  for  want  of  equity  and 
other  causes. 

Mr.  Bethell  and  Mr.  Bird,  in  support  of  the  demiyrrer  for 
want  of  equity,  contended  that  the  agreement  was  void  as  amount- 
ing to  either  champerty  or  maintenance,  and  also  as  being  contrary 
to  policy. 

Mr.  James  Parker  and  Mr.  R.  W.  Kennion,  in  support  of  the 
bill,  said  that  it  alleged  that  the  defendant  had  agreed  to  indemnify 
the  plaintiffs,  out  of  the  stock,  in  respect  of  their  having  executed 
the  administration-bonds  as  her  sureties,  and  that  she  threatened 
and  intended  to  sell  out  the  stock  and  to  misapply  the  proceeds ; 
that  every  surety  who  had  stipulated  that  the  principal  should 
indemnify  him  out  of  a  particular  fund,  might,  if  the  principal  was 
going  to  deal  with  the  fund,  file  a  bill  to  have  it  secured,  and, 
therefore,  there  was  sufficient  equity,  in  the  first  part  of  the  agree- 
ment, to  support  the  bill :  secondly,  that  the  fund  was  not  in  litiga- 
tion, and,  therefore,  there  was  no  champerty  or  maintenance  in 
contracting  with  respect  to  it :  thirdly,  that  Strange  was  the  defen- 
dant's agent,  not  her  solicitor ;  and  that  it  was  very  common  and 
perfectly  justifiable  for  an  agent  employed,  in  a  foreign  country,  to 
recover  a  fund  in  this  country,  to  receive  a  commission ;  but,  if  he 
was  to  be  considered  as  the  defendant's  solicitor,  he  was  entitled  to 
a  lien,  on  the  fund,  for  his  costs  (i),  and  ^whether  that  lien  would  [  *36i  ] 
or  would  not  exceed  10/.  per  cent,  on  the  fund,  would  depend  on 
the  amount  of  his  costs  when  taxed. 

The  Yice-Chancellob  : 

I  shall  allow  this  demurrer. 

It  is  true  that  Strange  does  not  appear  to  have  been  an  English 
solicitor ;  but  he  was  a  solicitor  in  Ireland ;  and  the  case  is  much 
the  same  as  if  the  fund  had  been  in  Ireland  and  the  defendant  had 
consulted  an  English  solicitor  as  to  the  means  of  obtaining  it,  and 
he  had  stipulated  that  another  soUcitor  should  be  employed  to  do 
the  business,  and  that  he,  himself,  should  have  101.  per  cent,  upon 

(1)  Strange  had  no  lien  on  the  fund  alleged  to  have  a  lien,  were  not  in- 
except  under  the  agreement ;  for  the  cnrred  in  the  suit  in  which  the  fund 
coats   in    respect    of    which   he  was      was  realized. 

R.R. — VOL.  LXXIV.  7 
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Btrangb     the  fund.    It  would  be  dangerous  to  say  that  there  is  any  difference 
Bren'kak,     between  that  case  and  the  case  of  a  solicitor  agreeing  to  do  the 

business  himself,  and  stipulating  that  he  should  have  lOZ.  per  cent. 

on  the  fund. 

My  opinion  is  that  the  policy  of  the  law  is  as  much  opposed  to 

this  case,  as  it  would  have  been  if  Strange  himself  had  been  the 

solicitor- employed  to  do  the  business. 
Besides,  the  agreement  is  so  constructed  that  it  cannot  be  carried 

into  effect ;  for  it  provides,  first,  that  the  fund,  or  at  least  a  portion 

of  it,  shall  be  retained  by  the  plaintiffs  alone,  and,  afterwards,  that 

it  shall  be  retained  by  the  plaintiffs  and  the  defendant :  how  can 

such  an  agreement  be  performed  ? 

1846.  The  plaintiff  appealed  from  his  Honour's  decision. 

July  90. 

r  2Coo  ^^'  "^^^^^^  Parker  and  Mr.  Kennion  for  the  appellants, 

temp.  Cott. 

r  I  ]  Mr.  Romilly  and  Mr.  Bird  for  the  respondents. 

[  3  ]  The  LoBD  Chanoellob  said,  that  the  demurrer  had  been  most 

properly  allowed.    That  the  agreement  was  one,  no  matter  where 
made,  no  matter  what  the  character  of  the  parties,  to  which  the  Court 
would  not  give  effect.    The  agreement  was  champerty,  and  consider- 
ing that  the  plaintiff  Strange  was  an  attorney  and  solicitor,  and  that 
the  defendant  was  his  cUent,  and  that  the  duty  of  an  attorney  and 
solicitor  in  Ireland,  as  every  one  knew,  in  no  respect  differed  from  the 
duty  of  an  attorney  and  solicitor  in  England,  it  was  champerty  of  a 
shocking  kind.    That  he  did  not  know  of  any  country  in  which  this 
agreement  would  not  be  viewed  in  the  same  light.     The  duty  of  an 
attorney  and  solicitor  must  everywhere  be  substantially  the  same. 
He  could  not,  therefore,  think  that  the  laws  of  any  country  would 
tolerate  an  agreement  like  the  present.     That  his  judgment  did 
not,  however,  at  all  proceed  upon  the  plaintiff  Strange  being  an 
attorney  and  solicitor  in  Ireland,  although,  in  describing  the  trans- 
actions stated  by  the  bill,  he  could  not  but  be  influenced  by  that 
circumstance.     That  it  was  not  necessary  to  go  into  the  question 
whether  the  plaintiff  Strange,  not  being  an  attorney  and  solicitor 
in  England,  although  he  was  an  attorney  and  solicitor  in  Ireland, 
could  be  considered  as  a  general  agent.      That  in  this   Court 
champerty  tainted  the  transaction  just  as  much,  if  he  was  only 
looked  upon  as  a  general  agent.    That  it  was  notorious  that  the 
law  of  Ireland  on  this  subject  was  the  same  as  the  law  of  England. 
[  •*  ]        Besides,  the  contract  was  to  be  carried  *into  effect  in  this  country. 
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That  if  the  plaintiff  Strange  were  a  general  agent  and  not  an 
attorney  or  solicitor,  the  only  difference  would  be,  that  he  might 
be  supposed  ignorant  of  the  law,  and  so  less  culpable ;  his  conduct 
might  be  less  open  to  animadversion.  That  as  to  the  alternative 
relief  sought — that  if  the  Court  should  be  of  opinion  that  the 
plaintiff  Strange  was  not  entitled  to  the  commission  of  10  per  cent, 
then  that  he  might  be  declared  to  have  a  lien  upon  the  Consols  for 
his  costs,  charges,  and  expenses,  and  for  a  suitable  remuneration — 
his  opinion  was,  that  champerty  vitiated  the  whole  agreement,  at 
least  in  equity.  That  it  was  novel  to  him,  that  if  an  agreement 
was  in  one  matter  illegal,  and  in  another  matter  legal,  the  Court 
would  divide  it  into  parts,  and  decree  a  specific  performance  of  that 
part  which  was  legal.  That  he  should  require  good  authority  in 
support  of  such  a  proposition.  That  he  was  talking  of  the  doctrine 
of  a  court  of  equity,  and  not  of  a  court  of  common  law.  That  a 
court  of  equity  had  a  discretion  whether  it  would  interfere,  or  not, 
in  cases  of  this  kind,  and  such  discretion  had  been  very  rightly 
exercised  in  the  present  instance  by  ^leaving  the  plaintiff  Strange, 
as  to  disbursements  and  remuneration,  to  any  remedy  that  he 
might  have  at  law.  There  could  be  no  lien  under  such  an  agree- 
ment in  a  court  of  equity.  That  as  to  any  lien  independent  of 
the  agreement,  the  plaintiff  Strange,  if  he  thought  there  was 
any,  should  have  applied  in  the  suit  in  which  the  Consols  were 
recovered.  That  he  could  not  think  the  Court  below  had  hesitated 
in  deciding,  that  the  demurrer  ought  to  be  allowed.  Certainly  he 
felt  no  hesitation  whatever  in  affirming  that  decision. 
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Stranob 
Brbhhan. 


[•6] 


WALTON   V.  JOHNSON  (1).  "*«• 

(15  Simons,  352>-3d3 ;  S.  C.  12  Jur.  290.)  

An  injunction  granted  in  a  summary  way,  to  restrain  a  person,  not  a  V  -C      ' 

party  to  the  suit,  to  whom  the  receiver  had  let  a  farm,  part  of  the  estates  in   r  |g  g/    \m  i 
the  cause,  from  remoying  hay,  straw,  ftc,  therefrom. 

In  this  cause  a  decree  had  been  made,  and  a  receiver  of  the  rents 
of  the  real  estates  in  the  cause  had  been  appointed,  with  the  usual 
directions  to  let  the  estates  with  the  approbation  of  the  Master. 

The  receiver,  with  the  approbation  of  the  Master,  let  a  farm,  part 
of  the  estates,  to  John  Farndale,  as  tenant  from  year  to  year,  and 
Farndale  agreed  to  cultivate  it  in  a  husbandlike  manner. 


iX)  Ex  reUUione, 
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[B.B. 


Walton  On  the  7th  of  September,  1847,  the  receiver,  under  the  direction 

JoHNBoif.  of  the  Master,  gave  Farndale  notice  to  quit  the  farm  in  March, 
1848,  and  on  the  12th  of  November,  1847,  the  Master  allowed  a 
proposal  to  let  the  farm,  in  March,  to  another  tenant. 

M7\  E,  F.  Smith  now  moved,  on  behalf  of  the  plaintiffs  in  the 
cause,  for  a  special  injunction  to  restrain  Farndale  from  carrying 
away  from  the  farm  any  hay,  straw,  turnips,  green  fodder,  or 
manure  until  the  further  order  of  the  Court. 

It  appeared  from  affidavits  in  support  of  the  motion,  that  it  was 
contrary  to  the  custom  Of  the  country  for  a  tenant  from  year  to 
year,  to  remove  any  of  those  articles,  and  that  Farndale  was 
removing  hay  and  straw. 

[  353  ]        Thb  Vice-Chancellor  : 

The  tenant  having  entered  into  an  agreement  with  the  Court 
itself,  by  means  of  the  receiver,  I  do  not  think  it  necessary  that  a 
bill  should  be  filed  against  him.  Take  an  order  for  an  injunction 
in  the  terms  of  the  motion. 


1846. 
July  15. 

Shad  WELL, 
V.-C. 

[868] 


PENNY   V.   TUENER. 

(15  Simons,  368—372.) 
[Affirmed  on  appeal  as  reported  in  2  Ph.  498 ;   17  L.  J.  Ch. 
183  ;  10  Jur.  768.] 


1846. 
Jfdy  17. 

Shadwbll, 
V.-C. 

[375] 


FIELD  V.  EVANS. 

(15  Simons,  375—376.) 

A  marriage  settlement  directed  the  trustees,  during  the  lady's  life,  to 
receive  the  income  of  the  settled  property,  when  and  as  often  as  the  same 
should  become  due,  and  to  pay  it  to  such  person  or  persons  as  she  might, 
from  time  to  time,  appoint,  or  to  permit  her  to  receive  it  for  her  separate 
use ;  and  it  declared  that  her  receipts,  or  the  receipts  of  any  person  or 
persons  to  whom  she  might  appoint  the  same  after  it  should  become  due, 
should  be  valid  discharges  for  it : 

Held  that  the  lady  was  restrained  from  anticipating  the  income  provided 
for  her. 

By  a  marriage  settlement,  the  trustees  were  directed,  during  the 
life  of  the  lady,  from  time  to  time,  to  receive  and  take  the  rents, 
issues,  and  profits,  and  annual  income  of  the  settled  property,  when 
and  as  often  as  the  same  should  become  due,  and  to  pay  the  same 


VOL.  Lxxiv.]      1846.    CH.     16  SIMONS,  875—876. 


101 


to  her  or  to  such  person  or  persons  as  she  should,  from  time  to 
time,  direct  and  appoint,  or,  otherwise,  to  permit  and  suffer  her  to 
receive  and  take  the  same  for  her  own  sole  use  and  benefit,  separate 
and  apart  from  her  then  intended  or  any  future  husband,  and  so 
and  in  such  manner  that  the  same  might  not  be  under  his  control, 
or  subject  or  liable  to  his  disposition,  debts,  contracts,  forfeitures, 
or  engagements,  and  so  and  in  such  manner  that  the  receipt  or 
receipts  of  the  lady  alone,  or  of  any  person  or  persons  to  whom  she 
might  appoint  the  same  rents,  issues,  profits,  and  income  respec- 
tively, after  the  same  should  become  due,  should  be  a  valid 
discharge,  in  law,  to  the  person  or  persons  paying  the  same,  for  so 
much  money  as,  in  such  receipt  or  receipts  respectively,  should  be 
acknowledged  *or  expressed  to  have  been  received,  and  should 
release  the  same  person  or  persons  respectively  from  the  obligation 
of  seeing  to  the  application  thereof,  and  from  all  liability  by  reason  of 
the  misapplication  or  non-application  thereof  or  of  any  part  thereof. 
The  question  was  whether  that  clause  was  sufficient  to  restrain 
the  lady  from  anticipating  her  income  under  the  settlement. 

The  Yice-Ghancellob  decided  in  the  affirmative. 

Mr.  Cooper  and  3/r.  Bilton  were  the  counsel  in  the  cause. 


PlBLD 
EVANB. 


[  •376  ] 


MANN  V.  STEPHENS  (1). 

(15  Simons,  377—379;  S.  C.  10  Jur.  650.) 

A.  being  seised  in  fee  of  a  house  and  a  piece  of  open  land  near  to  it,  sold 
and  conveyed  the  house  to  B.,  and  covenanted,  for  himself,  his  heirs,  and 
assigns,  with  B.,  his  heirs  and  assigns,  that  no  building  whatever  shotdd, 
at  any  time  thereafter,  be  erected  on  the  piece  of  land.  He  afterwards  sold 
and  conveyed  the  piece  of  land  t^  M.  in  fee,  and  took  a  covenant  from  him 
in  the  terms  of  that  which  he  himself  had  entered  into  with  B.  The  house, 
after  divers  mesne  conveyances,  became  vested  in  X.  in  fee ;  and  the  piece  of 
land,  after  one  mesne  conveyance,  became  vested  in  Y.  in  fee.  Y.,  before  the 
land  was  conveyed  to  him,  had  notice  of  the  covenant ;  but,  notwithstanding, 
he  began  to  bidld  upon  the  land.  The  Court,  at  the  suit  of  X.,  restrained 
him  from  continuing  the  building. 

In  1838,  T.  Smith,  being  seised  in  fee  of  a  piece  of  land  near 
Gravesend  in  Kent,  on  which  he  had  built  three  houses,  sold  and 


1846. 
Jfily  23,  28. 

Shadwbll, 

v.-o. 

On  Appeal. 
Loid 

COTTXNHAM, 
L.C. 

[  377  ] 


(1)  In  Tulk  V.  Mfochay  (1848)  2  Ph. 
774,  1  Hall  &  Tw.  105,  18  L.  J.  Oh. 
83,  the  LoBD  Chancellob  followed 
this  decision.  For  modem  cases  see 
Kmtes  V.  Lyon  (1869)  L.  £.  4  Ch.  218, 
3$  L.  J.  Ch.  357 ;  Haywood  v.  BruM- 


loick  Building  Society  (1881)  8  Q.  B.Div. 
403,  51  L.  J.  Q.  B.  73;  NoUingham 
Brick  Co.  v.  Butler  (1886)  16  Q.  B.  Div. 
778;  Rogera  v.  Hongood  [1900]  2  Ch. 
388,  69  L.  J.  Ch.  652.— F.  P. 
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Havk  conveyed  one  of  the  houses  to  J.  T.  Scott,  and  covenanted,  for 
Btkphbns.  himself,  his  heirs  and  assigns,  with  Scott,  his  heirs  and  assigns, 
that  an  adjoining  piece  of  land,  of  which  also  he  was  seised  in 
fee,  should,  for  ever  thereafter,  remain  and  be  used  as  a  shrubbery 
or  garden,  and  that  no  house  or  other  building  should  be  erected  on 
any  part  of  it,  except  a  private  house  or  ornamental  cottage,  and 
that  only  on  a  certain  part  of  it  called  The  Dell,  and  so  as  to  be  an 
ornament,  rather  than  otherwise,  to  the  surrounding  property. 
In  October,  1845,  the  house,  after  several  mesne  conveyances, 
became  vested  in  the  plaintiff  in  fee.  In  1848,  T.  Smith  sold  and 
conveyed  the  piece  of  land,  to  which  the  covenant  related,  to 
H.  W.  Smith  in  fee ;  and  H.  W.  Smith  entered  into  a  covenant 
with  T.  Smith,  similar  to  that  which  T.  Smith  had  entered  into 
with  Scott.  H.  W.  Smith,  afterwards,  sold  the  piece  of  land  to 
F.  Chinnock ;  of  whom  the  defendant  purchased  it  in  November, 
1845 ;  and,  in  January  following  H.  W.  Smith  conveyed  it  to  him. 
The  defendant,  at  the  time  of  his  purchase,  had  actual  notice  of  the 
covenant  entered  into  by  H.  W.  Smith  with  T.  Smith,  and  con- 
structive notice  of  the  original  covenant:  but,  nevertheless,  he 
began  to  build  a  beer-shop  and  brewery  on  part  of  the  land,  not  in 
[  •878  ]  The  Dell.  Whereupon  the  bill  was  filed  for  an  injunction  *to 
restrain  him  from  proceeding  with  those  buildings,  and  from 
erecting  any  other  building  on  the  land,  except  a  private  house  or 
ornamental  cottage  to  be  erected  in  The  Dell,  and  so  as  to  be  an 
ornament,  rather  than  otherwise,  to  the  surrounding  property. 

Mr.  Bethell  and  Mr.  J.  T.  Humiihry  now  moved  for  the 
injunction,  on  the  ground  that  the  defendant  purchased  the  piece 
of  land  with  notice  of  the  covenant.  They  referred  to  The  Duke  of 
Bedford  v.  The  Tnisiees  of  the  British  Museum  (i),  TVliatvian  v. 
Gibson  (2),  and  Rankin  v.  Huskisson  (a). 

Mr.  Stuart  and  Mr.  Mee  Matthew^  contra,  said  that  there  was 
no  privity  between  the  plaintiff  and  the  defendant ;  and  that  the 
burden  of  the  covenant  did  not  run  with  the  land.  [They  cited 
SjHneer's  case  (4)  and  Keirpell  v.  Bailey  (6).] 

Mr.  Bethell,  in  reply,  said  that  he  did  not  ask  for  the  injunction 
upon  a  legal,  but  upon  an  equitable  ground,  namely,  that  the 
defendant  purchased  the  piece  of  land  with  notice  of  the  covenant. 

(1)  39  E.  B.  288  (2  My.  &  K.  552).     (4)  5  Co.  R«p.  31  b. 

(2)  47  R.  B.  214  (9  Sim.  196).         (5)  39  R.  R.  264  (2  My.  &  K.  517). 

(3)  33  R.  R.  86  (4  Sim.  13). 
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The  Yicb-Chancellor  was  clearly  of  opinion  that  the  erecting 
of  the  beer-shop  and  brewery  was  a  gross  violation  of  the  covenant. 
And,  accordingly,  he  granted  an  injunction  to  restrain  the  defen- 
dant from  erecting,  on  the  piece  of  land,  any  brewery  or  other 
building  except  one  private  house  or  ornamental  cottage,  to  be 
*erected  in  The  Dell,  and  so  as  to  be  an  ornament,  rather  than 
otherwise,  to  the  surrounding  property. 

The  plaintiff,  afterwards,  obtained  an  order  for  the  commitment 
of  the  defendant,  on  the  ground  that  he  had  committed  a  breach  of 
the  injunction.  The  defendant  appealed  to  the  Lord  Chancellor 
from  that  order,  and  also  from  the  order  for  the  injunction. 

His  Lordship  considered  that  the  injunction  was  properly  granted, 
but  directed  the  order  for  it  to  be  varied,  by  omitting  the  words : 
"and  which  shall  be  ornamental,  rather  than  otherwise,  to  the 
surrounding  property,'*  as  being  too  indefinite.  His  Lordship 
directed  also  that  the  order  for  the  commitment  of  the  defendant 
should  be  discharged ;  because  the  evidence  of  the  breach  of  the 
injunction  was  not  sufficient  to  justify  it ;  and  that  the  motion 
should  stand  over  (i)  with  liberty,  to  the  plaintiff,  to  bring  an  action 
on  the  covenant  (2). 


Mann 

RTBPHBN8. 


[  •S79  ] 


(1)  Sic. 

(2)  The  LoBD  Chancellor  subse- 
seqoently  (in  Tulk  t.  Moxhay,  2  Ph. 
at  p.  778)  explained  that  there  was  a 
qaestion  raised  in  the  suit  whether 
the  proposed  building  was  not  partly 


situate  in  The  Dell,  and  that  he  thought 
that  the  plaintiff  ought  to  have  liberty 
to  bring  an  action  to  establish  the 
statement  that  the  building  was  wholly 
outside  The  Dell.— O.  A.  S. 


1846. 
Nov.  6,  7. 


[896] 


KINGHAM  V.  LEE. 

(16  Simons,  39ft— 402 ;  S.  C.  16  L.  J.  Ch.  49 ;  ll'Jur.  4.) 

A  lady,  tenant  for  life  of  an  estate,  subject  to  a  condition  not  to  commit      h^well, 
waste,  married ;  and,  during  the  coverture,  her  husband  cut  and  sold  timber 
on  the  estate : 

Held,  that  neither  the  wife  nor  her  estate,  but  the  husband  alone,  was 
answerable  for  the  waste. 

Thomas  Habding  devised  his  freehold  estates  to  his  wife,  Ann, 
for  her  life,  she  keeping  the  buildings  thereon  in  good  repair,  and 
committing  no  manner  of  waste,  and  not  felling  any  timber  on  the 
estates,  except  for  repairing  the  buildings ;  and,  after  her  death,  he 
gave  the  estates  to  a  trustee  in  trust  to  sell  the  same. 

The  testator  died  in  1805,  and  [in  April,  1807,  the  wife  married  the 
defendant  Boger  Lee ;  and,  thereupon,  the  defendant  became  and 
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KiNGUAM  was  seised  of  or  entitled  to  the  estates,  in  her  right,  daring  their 
Lin.  ]^^^  '^^^^  >  ^^^  ^^^  alleged  that  whilst  he  was  in  such  possession, 
he  did  not  keep  the  buildings  in  good  repair,  as  he  was  boond  to 
do,  but  suffered  them  to  fall  into  a  state  of  dilapidation,  and  also 
committed  waste  by  felling  timber  growing  on  the  estates  and  selling 
such  timber ;  and  that,  by  such  voluntary  and  permissive  waste,  the 
estates  were,  at  his  wife's  death,  greatly  deteriorated  in  value :  that 
his  wife  died  in  January,  1844,  having  made  a  will  or  testamentary 
appointment  dated  in  November,  1848,  and  thereof  appointed  the 
defendant,  Soger  Lee,  and  her  son,  the  defendant,  Charles  Lee, 
executors,  and,  in  August,  1844,  letters  of  administration  of  her 
personal  estate,  with  her  will  annexed^  were  granted  to  them,  and 
that  they  had  possessed  or  received  her  separate  personal  estate  or 
some  part  thereof]. 
[  397  ]  The  bill  did  not  contain  any  other  allegation  that  Mrs.  Lee  had 

separate  property.    *    *     ♦ 

The  bill  prayed  for  an  account  of  all  waste  committed  or  permitted, 
by  Boger  Lee,  or  by  him  and  his  late  wife  or  either  of  them,  in  or 
[  *S98  ]  upon  the  estates ;  and  that  the  ^amount  or  value  of  all  voluntary 
waste  so  committed,  and  of  all  dilapidations  suffered  thereon,  by 
him,  or  by  him  and  his  late  wife  or  either  of  them,  might  be  ascer- 
tained ;  and,  in  case  the  Court  should  be  of  opinion  that  Mrs.  Lee*s 
estate  ought  to  be  charged  in  respect  of  the  waste  and  dilapidations 
aforesaid,  or  any  of  them,  then  that  all  proper  directions  might  be 
given,  in  that  behalf,  as  against  Boger  Lee  and  Charles  Lee  as  her 
personal  representatives. 

Charles  Lee  put  in  a  general  demurrer. 

Mr.  Bethell  and  Mr.  J.  F.  Hargrave,  in  support  of  the 
demurrer,  said  that  that  part  of  the  prayer  which  sought  to  charge 
the  estate  of  Mrs.  Lee,  could  not  be  supported ;  for,  first,  the  bill 
did  not  allege  that  any  of  the  wrongful  acts  of  waste  which  it 
complained  of,  had  been  committed  by  Mrs.  Lee  before  her 
marriage  with  Boger  Lee ;  secondly,  that  it  nowhere  stated  that 
Mrs.  Lee  had  any  separate  estate,  and,  thirdly,  that  it  imputed  all 
the  acts  of  waste  to  Boger  Lee  alone,  and  alleged  that  all  the  profits 
arisen  from  those  acts,  had  been  received  by  him.  They  referred 
to  Clough  V.  Bond  (i),  Monypmiiy  v.  Bristow  (2),  and  Lansdowne  v. 
Lansdowne  (8). 

(1)  46  R.  R.  314{  3  My.  &  Cr.  490).  (3)  15  R.  R.  225  (IJ.  &  W.  522). 

(2)  34  R.  R.  30  (2  Rubs.  &  My.  117). 
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Mr.  Stuart  and  Mr.  CampbeU,  in  support  of  the  bill,  contended      Kinohau 
that  Mrs.  Lee  took  the  estates  subject  to  a  trust  to  keep  the        ^^^ 
buildings  on  them  in  repair ;  and  that  she  did  not  get  rid  of  that 
obligation,  by  marrying,  but  her  original  liability  remained,  notwith- 
standing her  husband  was  liable  also ;  and  that,  by  her  own  act, 
she  had  enabled  her  husband  to  commit  the  waste  complained  "^of ,       [  *899  ] 
and,  therefore,  her  estate  as  well  as  her  husband's,  was  answerable 
for  it.     [They  cited  Caldivell  v.  Baylis  (i),  Lord  Ormonde  v.  Kyn- 
nersley(2)y  The  Duke  of  Leeds  v.  Lord  Amherst  (3),  and  other  cases.] 

Th£  Vice-chancellor  : 

I  do  not  wish  to  hear  the  reply. 

This  case  has  been  made  important  by  the  ingenious  argument 
that  has  been  brought  forward  against  the  demurrer,  namely,  that, 
where  an  estate  for  life  is  given,  with  certain  directions  which  impose 
an  obligation,  on  the  tenant  for  life,  not  to  be  guilty  of  waste  either 
volantary  or  permissive,  there  a  trust  arises  by  necessary  implication. 
That  doctrine  is  quite  new  to  me ;  and  I  cannot  but  think  that 
the  language  attributed  to  Sir  John  Leach  in  Lord  Ormonde  v. 
Kynnersley  which  was  referred  to  in  support  of  that  doctrine,  is 
metaphorical,  and  was  not  intended  to  be  taken  literally :  at  all 
events,  I  cannot  accede  to  the  proposition  which  he  is  supposed  to 
have  laid  down. 

If  a  person  to  whom  an  estate  for  years  is  given,  coupled  with  an 
express  trust  to  raise  money  for  payment  ^of  debts  or  to  do  any  other  r  9400  ] 
act,  assigns  the  term  to  a  third  person  upon  the  trusts  declared,  he  is 
guilty  of  a  breach  of  trust,  because  he  had  no  authority  to  make  the 
assignment.  So,  if  it  were  the  doctrine  of  this  Court,  that,  where 
an  estate  for  life  is  given  with  certain  restrictions  as  to  waste,  a 
trust  is  created,  the  tenant  for  life  could  not  part  with  his  interest, 
without  being  guilty  of  a  breach  of  trust.  But  such  is  not  the 
doctrine  of  this  Court.  Where  an  estate  for  life  is  given,  subject 
to  a  condition  or  obligation  not  to  commit  or  permit  waste,  the 
tenant  for  life  has  the  same  unrestricted  power  to  vest  the  estate  in 
any  other  person,  as  he  would  have  had  if  it  had  not  been  subject 
to  any  condition  or  obligation  whatever:  but  this  Court  would, 
of  course,  interpose  to  prevent  either  him  or  his  alienee  from  doing 
any  act  which  would  be  a  breach  of  the  condition  or  obligation,  and 
would  make  them,  if  they  were  living,  or  their  assets,  if  they  were 

(1)  16  B.  R.  189  (2  Mer.  408).  (3)  65  R.  R.  609  (14  Sim.  375  ;  aifd. 

(2)  21  R.  R.  313  (5  Madd.  369).  2  Ph.  117). 
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KivoHAM     dead,  answerable  for  any  benefit  which  they  might  have  derived 

Lee.         ^'^^  ^^^^  breach. 

I  shall  now  make  a  few  observations  which  are  more  immediately 
applicable  to  the  present  case.  Mrs.  Lee,  under  the  will  of  her 
first  husband,  was  entitled  to  his  estates  for  her  life,  subject  to  an 
obligation  to  keep  the  buildings  on  them  in  repair,  and  not  to  fell 
timber  or  commit  any  other  waste  upon  them.  Subject  to  that 
obligation,  her  interest  in  the  estates  was  her  own  beneficial  interest. 
The  necessary  consequence  is  that  she  might  have  granted  it  to  any 
other  person ;  and,  had  she  done  so,  she  could  not  have  been  held 
responsible,  either  at  law  or  equity,  for  the  future  acts  of  her 
grantee.  She,  however,  continued  seised  of  the  estates  until  she 
married  the  defendant  Boger  Lee.  By  that  marriage,  her  sole 
[  *40i  ]  seisin  was  suspended,  and  she  and  her  second  ^husband  in  her  right, 
became  seised  of  the  estates  ;  but  the  whole  beneficial  interest  was 
in  her  husband  during  the  coverture ;  and,  she  having  become 
incapable  of  doing  any  act,  every  act  that  was  done  with  respect  to 
the  estates  was  the  act  of  her  husband  alone,  and  no  responsibility 
attached  to  her,  but  he  alone  was  responsible  for  them.  Therefore, 
if  the  bill  had  positively  averred  that  Mrs.  Lee  had  separate 
property,  this  Court  could  not  have  made  it  answerable  for  the  acts 
of  waste  complained  of  by  the  bill,  all  of  which  were  committed 
during  the  coverture.  The  consequence  is  that  the  bill  cannot  be 
sustained  as  against  her  personal  representatives. 

This  case  was  likened  to  the  case  of  Chugh  v.  Bond^  where  an 
executrix  married,  and,  during  the  coverture,  the  assets  of  the 
testator  were  wasted.  I  admit  that,  in  such  a  case,  a  creditor 
or  legatee  of  the  testator  has  a  right  to  sue  the  executrix  or 
administratrix  as  well  as  her  husband.  But  that  right  arises  from 
the  fiduciary  character  which  the  executrix  or  administratrix  origi- 
nally sustained.  In  the  present  case,  Mrs.  Lee  took  the  estates 
under  her  first  husband's  will,  and  continued  to  hold  them,  until 
her  second  marriage,  free  from  any  trust  whatsoever ;  and  con- 
sequently, there  is  a  substantial  difference  between  this  case  and 
( 'loiufh  V.  Bond, 

As  I  am  clearly  of  opinion,  for  the  reasons  that  I  have  stated, 
that  the  demurring  defendant  has  been  improperly  made  a  party 
to  the  suit,  I  shall  allow  the  demurrer  with  costs. 
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The   grand   JUNCTION   CANAL   COMPANY 
V.   DIMES. 

(15  Simons,  402—436 ;  S.  C.  16  L.  J.  Ch.  148;  on  appeal,  17  L.  J.  Ch.  206;  12 
Jur.  886  ;  2  Mac.  &  G.  285.) 

By  a  local  Act  of  Parliament,  a  Company  was  incorporated,  and  empowered 
to  purchase  certain  lands ;  and  all  persons  seised,  possessed  of,  or  interested 
in  those  lands,  were  empowered  to  convey  their  right  and  interest  therein 
to  the  Company,  in  the  form  prescribed  by  the  Act,  which,  notwithstanding 
some  of  the  lands  were  copyhold,  was  adapted  to  the  conveyance  of  freeholds 
only.  A  copyholder  nsed  that  form,  and,  afterwards,  died,  without  having 
made  any  surrender  of  the  tenements  comprised  in  it,  to  the  lord  of  the  manor. 

Held  that  the  Company,  being  a  corporation,  were  not  entitled  to  be 
admitted  to  the  tenements,  but  that  they  were  entitled  to  have  the  customary 
heir  of  the  deceased  tenant  admitted ;  and  the  Court  declared  that,  on  his 
admittance,  be  would  be  a  trustee  for  the  Company. 

6t  a  local  Act  of  Parliament  passed  in  1798,  certain  persons  were 
incorporated  by  the  name  of  the  Grand  Junction  Canal  Company, 
and  empowered  to  purchase  lands  in  the  parish  of  Bickmansworth 
in  Herts,  and  in  other  parishes  in  that  and  other  counties,  for  the 
puq)08e  of  making  the  Grand  Junction  Canal,  and  towing-paths 
and  other  works  connected  with  it :  and,  for  the  purposes  aforesaid, 
the  Company  were  empowered  to  enter  upon  the  lands  of  any 
person  or  persons,  and  to  set  out  such  parts  thereof  as  they  should 
think  necessary  for  making  the  canal  and  other  works,  and  to  do 
all  other  matters  and  things  which  they  should  think  convenient 
and  necessary  for  making  and  using  the  same,  [and  it  was  thereby 
enacted]  that,  after  any  part  or  parts  of  the  said  lands  or  grounds 
Bhoold  be  so  set  out  or  ascertained  as  aforesaid  for  making 
the  canal,  cuts  and  other  works  therein  mentioned,  it  should  be 
lawful  for  all  persons  who  were  or  should  be  seised,  possessed  of  or 
interested  in  any  lands,  grounds  or  hereditaments  which  should 
be  so  set  out  and  ascertained  for  the  purposes  aforesaid,  to  contract 
for,  sell  and  convey  the  same  to  the  Company ;  and  that  all  such 
contracts,  sales  and  conveyances  should  be  valid  and  ^effectual  in 
law,  to  all  intents  and  purposes  whatsoever,  any  law,  statute,  usage 
or  custom  to  the  contrary  notwithstanding,  and  that  such  of  them 
as  should  be  made  of  any  lands  or  hereditaments  to  the  Company, 
should  be  made  in  the  form  thereinafter  set  forth.  [The  Act 
further  enacted]  that,  from  and  immediately  after  the  time  of 
making  and  executing  such  sale  and  conveyance  or  any  contract  or 
contracts  for  the  same,  the  Company  should  be  at  liberty  to  enter 
upon,  and,  from  thenceforth  for  ever,  to  have,  take  and  enjoy  the 
said  lands  for  the  uses  and  maintenance  of  the  canal  and  cuts. 


1846. 

Aov,  10, 11. 

16. 

Shadwell, 
v.-c. 

On  appeal. 

1847. 

April  13,  14. 

1848. 

Jan,  27. 

1850. 
Feb.  4,  6. 

Lord 

COTTENHAM, 
L.C. 

[402] 


[403] 


[  ^404  ] 
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Grand 

jumctiox 

Cakal  Co. 

r. 

Dimes. 

[405] 


[  *406  : 


without  any  interruption  or  eviction  whatsoever.  [The  Act  further 
provided  for  the  assessment  and  for  the  payment  or  investment 
and  deposit  of  the  purchase-money  and  compensation  to  be  paid 
for  the  lands  taken  by  the  Company,  and  that  thereupon]  it  should 
be  lawful  for  the  Company  and  their  agents,  workmen  and  servants 
immediately  to  enter  upon  such  lands ;  and  that,  then  and  there- 
upon,  such  lands  and  the  fee-simple  and  inheritance  thereof, 
together  with  the  yearly  profits  thereof,  and  all  the  estate,  use, 
trust  and  interest  of  any  person  or  persons  therein,  should,  from 
thenceforth,  be  vested  in  and  become  the  sole  property  of  the 
Company,  to  and  for  the  purposes  of  the  Act,  for  ever ;  and  that 
such  tender,  payment  or  investment,  should  not  only  bar  all  right, 
title,  claim,  interest  and  demand  of  the  person  or  persons  to  whom 
the  same  should  or  ought  to  have  been  made,  but  also  should 
extend  to,  and  should  be  deemed  and  construed  to  bar  the  dower  of 
the  wife  of  any  such  person,  and  all  estates  tail  and  other  estates, 
in  reversion  and  remainder,  of  his,  her  or  their  issue,  and  of  every 
other  person  whomsoever  therein.  The  Act  further  enacted  that 
the  Commissioners  should  settle  what  shares  and  proportions  of  the 
purchase  or  compensation  money  for  damages,  which  should  be 
agreed  for,  determined  and  adjusted  or  assessed  as  aforesaid,  should 
be  allowed  to  any  tenant,  *or  other  person  or  persons  having  a 
particular  estate,  term  or  interest  in  the  premises,  for  his,  her  or 
their  respective  interests  therein,  and  with  due  regard  to  the  rights 
and  interests  of  the  lord  or  lords  of  any  manor  or  manors  whereof 
the  land  to  be  affected  by  the  canal,  were  holden :  and  it  empoweral 
the  owners  of  lands  through  or  adjoining  which  the  canal  should  be 
made,  to  build  and  use  wharfs,  warehouses  and  other  conveniences 
on  their  own  lands  adjoining  the  canal :  and  it  authorised  the  lords 
of  manors  through  which  the  canal  should  pass,  to  build  and  use 
wharfs,  warehouses  and  other  conveniences  on  the  wastes ;  and  it 
made  provisions  for  vesting  the  rates  to  be  paid  for  the  use  of  such 
wharfs  and  warehouses,  in  such  lords  of  manors  or  landowners  and 
their  representatives ;  and,  in  case  of  the  default  of  any  of  such 
lords  of  manors  or  landowners  after  notice  as  therein  mentioned,  it 
empowered  the  Company  to  make  use  of  any  of  such  lands  or  wastes 
for  constructing  wharfs,  warehouses  and  other  conveniences,  they 
lirst  making  satisfaction  for  the  same  in  such  manner  as  therein- 
before directed  with  respect  to  other  lands  which  should  be  taken  or 
used  for  the  purposes  of  the  Act.  The  Act  then  contained  regulations 
as   to  the  wharfage  to  be  taken,  by  such  lords  of  manors  and 
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landowners,  for  goods  in  or  upon  their  wharfs,  and  a  provision  for 
securing  to  them  the  exclusive  use  of  their  private  wharfs  and 
warehouses.     And  it  further  enacted  that  the  lord  of  every  manor 
through  which  the  canal  should  be  made,  should  be  entitled  to  the 
right  of  fishery  in  so  much  of  the  canal  as  should  be  made  over, 
under  or  through  the  common  or  waste  land  within  his  manor,  and 
as  should  be  made  over  or  through  any  other  lands  in  the  waters 
whereof  such  lord  then  had  or  was  entitled  to  the  right  of  fishery  ; 
and  that  the  owner  or  owners  of  and  persons  interested  in  any  other 
lands  through  which  the  canal  ""should  be  made,  should  also  be 
entitled  to  the  like  right  of  fishery  in  so  much  of  the  canal  as 
should  be  made  in,  over,  under  or  through  his,  her  or  their  lands 
respectively,  or  as  should  be  made  in,  through  or  over  any  common 
or  waste  lands  wherein  they  had  any  right  of  fishery  before  the 
passing  of  the  Act ;  and  it  empowered  the  lords  of  such  manors  and 
the  owners  of  such  lands,  to  take  and  kill  game  upon  so  much  of 
the  eanal   and   other  works  as  should  be  made  through   their 
respective  lands  :  and  it  is  declared  that  nothing  therein  contained 
should  extend  to  prejudice  or  afiect  the  right  of  any  lords  of  any 
manors  or  of  any  owners  of  any  lands  in,  upon  or  through  which 
the  canal  or  any  of  the  towing-paths  or  other  conveniences  afore- 
said, should  be  made,  to  the  mines  and  minerals  within  or  under 
the  said  lands  ;  and  it  reserved  all  such  mines  and  minerals,  and 
power  to  work  and  get  the  same,  to  the  lords  of  such  manors  and  to 
the  owners  of  such  lands  respectively ;  and  it  made  provision  for 
cases  where  there  should  be  occasion  to  cut  through,  take  or  use 
part  of  any  commons  or  waste  grounds,  for  the  purposes  of  the 
c&nal ;  and  it  declared  that  the  conveyance  thereof  by  the  lord  of 
the  manor  wherein  the  same  should  be  situate,  should  be  a  good  and 
Bofficient  conveyance  to  the  Company,  for  the  purpose  of  vesting  in 
them  the  fee- simple  and  inheritance  thereof. 

By  an  Act  passed  in  1801,  it  was  enacted  that,  if  any  contract^ 
agreement,  bargain,  sale  or  exchange  of  or  concerning  any  lands 
thereafter  to  be  purchased,  taken  or  used  by  virtue  of  the  powers 
of  the  former  Act  or  that  Act,  (over  and  above  what  had  been  taken 
uid  already  contracted  for  on  account  of  the  eanal,  collateral  cuts 
and  the  towing-paths  thereof),  should  be  made  or  entered  into,  of 
^y  such  lands,  tenements  or  hereditaments  *  which  should  be 
^pjhold,  the  same  should  be  executed  and  completed  by  surrender 
thereof,  in  the  court  of  the  manor  of  which  the  same  was  or  were 
Golden,  according  to  the  custom  of  such  manor,  and  that  such  lands 
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Qrakd  should  continue  subject  to  the  same  fines,  rents  and  services  as  were 
Canal  Co.  due  and  payable  and  of  right  accustomed,  in  the  same  manner  as  if 
Dimes.  ^^^  ^^^  stating  Act  had  not  been  made,  unless  the  lord  of  the  manor 
for  the  time  being  should  be  willing  to  enfranchise  the  same ;  in 
which  case  such  lord  was  thereby  empowered  so  to  do,  notwith- 
standing he  should  be  seised  or  entitled  to  the  same  manor  for  a 
less  interest  than  an  estate  of  inheritance  in  fee-simple;  but, 
inasmuch  as  the  vesting  and  continuing  of  such  copyhold  premises 
in  the  Company  as  a  body  corporate,  would  prevent  such  lord  from 
receiving  such  benefits  of  fines,  heriots  and  other  services  due  upon 
death,  descent  or  alienation,  in  like  manner  as  he  would  have  done 
in  case  such  copyhold  premises  had  continued  to  be  the  property  of 
persons  in  their  natural  capacities,  the  now  stating  Act  declared 
that,  in  case  the  lord  should  decline  to  enfranchise  the  respective 
parcels  of  copyhold  land,  held  of  the  manor,  which  should  thereafter 
be  so  purchased  by  or  vested  in  the  Company,  he  should  be  entitled 
to  and  should  be  paid,  by  the  Company,  a  reasonable  recompense 
and  satisfaction  for  the  loss  that  would  arise  to  him,  in  respect  of 
such  fines,  heriots  or  other  services  the  enjoyment  of  which  would 
be  diminished  or  lost  by  the  vesting  and  continuing  of  such  copyhold 
premises  in  a  body  corporate ;  and  that  such  recompense  and  satis- 
faction, if  not  settled  by  agreement  between  the  parties,  should  be 
ascertained  and  settled  by  the  Commissioners  appointed  in  such 
manner,  and  subject  to  such  verdict  of  a  jury  (if  required)  as  was 
directed  by  the  former  Act,  or  by  arbitration  in  manner  therein 
enacted. 
[  409  ]  In  March,  1797,  Joseph  Skidmore,  being  seised  in  fee  of  divers 

copyhold  lands  held  of  the  lord  of  the  manor  of  Rickmansworth, 
parts  whereof  were  situate  in  the  line  of  the  canal,  the  plaintiff's 
purchased  those  parts  of  him  for  808Z.  lOs. ;  and,  on  the  13th  of 
March,  1797,  he,  in  consideration  of  that  sum,  conveyed  them,  to 
the  plaintiffs,  by  a  deed-poll  in  the  form  prescribed  by  the  first- 
mentioned  Act  of  Parliament,  that  is  to  say,  he  granted  and  released 
them  and  all  his  right,  title  and  interest  thereto  and  therein,  to  the 
plaintiffs,  to  hold  to  them  for  ever,  by  virtue  and  according  to  the 
true  intent  and  meaning  of  the  Act ;  and,  at  the  same  time,  he 
executed  a  bond  to  indemnify  the  plaintiffs  against  the  payment  of 
all  quit-rents,  heriots,  customs  and  services  which  might  be  there- 
after claimed  or  demanded,  by  the  lord  of  the  manor,  in  respect  of 
the  premises  comprised  in  the  deed-poll ;  and,  shortly  after  the 
execution  of  those  instruments,  the  plaintiffs  took  possession  of  the 
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premises,  and  made  their  canal  and  a  towing-path  through  and  over       Grand 
.,  Junction 

the  same.  ^  canal  Co. 

At  the  date  of  the  deed-poll,  H.  F.  Whitfield  was  seised  in  fee  of       dimxs 
the  manor.    In  1881,  it  became  vested,  after  two  mesne  conveyances, 
in  the  defendant,  Dimes,  in  fee. 

In  May,  1835,  Joseph  Skidmore  died,  leaving  his  son,  the 
defendant  Thomas  Emmott  Skidmore,  an  infant  of  the  age  of 
eighteen,  his  customary  heir :  and,  no  person  having  claimed  to  be 
admitted  to  the  premises  on  his  death,  Dimes,  after  proclamations 
made  at  three  successive  manor-courts,  issued  a  warrant  for  seising 
them  into  his  own  hands  as  lord  of  the  manor :  and,  in  June,  1888, 
he  brought  an  ejectment  against  the  plaintiffs  in  the  *Queen's  [  •♦lO  ] 
Bench,  and,  ultimately,  recovered  possession  of  the  premises. 

The  bill,  after  stating  as  above,  alleged  that,  though  the  lord  of 
the  manor  might  be  legally  entitled  to  recover  the  premises  as 
aforesaid,  the  plaintiffs  were  entitled  either  to  be  admitted  them- 
selves, or  to  have  the  defendant  Thomas  Emmott  Skidmore  or  such 
other  person  as  they  might  appoint,  admitted  to  the  premises  ;  and 
that  they  had  requested  the  defendant.  Dimes,  to  make  such  ad- 
mission accordingly,  and  had  offered  to  pay  him  the  proper  fine  and 
fees  on  such  admission;  but  that  Dimes,  notwithstanding  he  was 
not  entitled  to  hold  the  premises  for  any  longer  period  than  until 
the  person  entitled  to  be  admitted  thereto,  should  come  in  and 
claim  to  be  admitted,  had  refused  to  comply  with  such  request,  and 
threatened  and  intended  to  stop  the  navigation  of  the  canal.  The 
bill  charged  that  the  plaintiffs  were  entitled  under  their  Acts  of 
Parliament,  and  that  they  intended,  if  necessary,  to  purchase  the 
lord's  interest  in  the  premises. 

The  bill  prayed  that  Dimes  might  be  decreed  to  admit  either  the 
plaintiffs,  or  Thomas  Emmott  Skidmore,  or  such  other  person  as 
the  plaintiffs  should  appoint,  to  the  premises,  the  plaintiffs  offering 
to  pay  such  fine  and  fees  as  might  be  properly  payable  on  such 
admission,  and  also  submitting,  if  necessary  but  not  otherwise,  to 
purchase  all  the  estate  and  interest  of  the  lord  of  the  manor  in  the 
premises ;  and  that  Dimes  might  be  restrained  from  obstructing 
the  navigation  of  the  canal. 

Shortly  after  the  bill  was  filed,  the  Vioe-Ghanoellob  granted  the 
injunction,  on  the  plaintiffs  paying  1,0502.  *into  Court,  as  a  security       [  *4ii  ] 
for  what  might  become  due  in  respect  of  the  fine  on  the  admission 
of  Thomas  Emmott   Skidmore  to  the  purchased  premises.    In 
December,   1888,  the  Lobd  Chamgbllob,  on  appeal,  varied  the 
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Gbahd       Vice-Chancellor's  order  by  directing  that  the  1,050Z.  should  be  paid 

Canal  Go.     &8  ^  security  for  wl\{it  might  become  due  in  respect  of  the  fine  on  the 

DiMBB.       admission  of  any  copyhold  tenant  whom  the  Court  might  be  of 

opinion  ought  to  be  admitted ;  the  plaintiffs  undertaking  that  anj 

fine  whicli  the  Court  might  think  proper  to  direct  to  be  paid,  shonld 

be  assessed  according  to  the  then  value  of  the  property  (i). 

It  appeared,  from  the  evidence  in  the  cause,  that,  in  1829,  a 
gentleman  named  Boodle  had  been  admitted  tenant  of  certain 
copyholds  held  of  the  manor,  as  a  trustee  for  Lord  Grosvenor,  the 
purchaser  of  them. 

The  cause  now  came  on  to  be  heard. 

Mr,  Stuartf  Mr.  James  Parker,  and  Mr.  Busk,  appeared  for  the 

plaintiffs. 

«  «  ♦  «  « 

[  415  J  3/,.^  Q^  i^^  Russell,  for  Thomas  Emmott  Skidmore,  said  that  his 

client  was  willing  to  be  admitted  to  the  tenements  in  question,  if 
the  Court  should  be  of  opinion  that  he  ought  to  be  admitted,  and  to 
hold  them  in  trust  for  the  Company. 

Mr.  Randell  appeared  for  two  defendants  named  Boham  and 
Martin,  who  had  been  made  parties  as  claiming  an  interest  in  the 
manor,  but  who  disclaimed  by  their  answer. 

Mr.  Beth  ell,  Mr.  Humphry,  and  Mr.  Smythies,  appeared  for  the 
defendant  Dimes. 


[  422  ]  Mr.  Stuart  replied. 

The  Vice-Chancellor  : 

The  difficulty  in  this  case  has  arisen  from  the  fact,  that,  at  the 
time  when  the  Act  of  1798  was  passed,  sufficient  consideration  was 
not  given  to  the  circumstance,  which  must  have  been  apparent, 
.  namely,  that  a  portion  of  the  land  to  be  taken  was  copyhold.  If 
that  circumstance  had  been  brought  to  the  attention  of  the  framers 
of  the  Act,  I  cannot  but  suppose  that  more  special  provision  would 
have  been  made  with  respect  to  the  matter  of  the  conveyance  than 
we  find  in  the  Act.     But,  as  it  stands,  it  seems  to  me  that  the  Act 

(1)  The  customary  fine  payable  on  the  admission  of  a  tenant,   was  two 
years'  improved  value. 
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has  ^authorized  any  person  \rho  had  any  right,  title,  or  interest  in 
the  lands  to  be  set  out  and  ascertained  for  the  purposes  of  the  canal 
and  the  works  connected  with  it,  to  convey  all  his  right,  title,  and 
interest  by  a  conveyance  in  the  prescribed  form. 

Now,  Mr.  Skidmore  was  a  copyholder  in  fee  in  the  ordinary  sense, 
and  the  corporation  took  from  him  a  conveyance,  for  a  valuable 
consideration,  in  the  very  terms  of  the  Act;  and  the  Act,  in  the 
body  of  it,  declares  that  it  shall  be  Iftwful  for  all  persons  who  shall 
be  seised,  or  possessed  of,  or  interested  in  any  lands  which  shall  be 
set  out  and  ascertained  for  the  purposes  aforesaid,  to  contract  for, 
sell,  and  convey  the  same  and  every  part  thereof  unto  the  Company, 
and  that  all  such  contracts,  sales,  conveyances,  and  assurances  shall 
be  valid  and  effectual  in  law,  to  all  intents  and  purposes  whatsoever, 
any  law,  statute,  usage,  or  custom  to  the  contrary  thereof  in  anywise 
notwithstanding ;  and  then  the  form  of  conveyance  is  given ,  which 
form  itself  expresses  that  the  party  who  uses  it,  grants  and  releases, 
to  the  Company,  all  his  right,  title,  and  interest. 

It  appears  to  me  that  the  Act,  in  this  part  of  it,  was  providing  for 
the  conveyance,  by  a  party  who  had  an  interest,  of  his  interest,  and 
his  interest  only ;  and  that  it  did  not  mean,  where  a  party,  by  the 
prescribed  form,  conveyed  his  interest,  that  he  should  be  taken  to 
convey  anything  which  trespassed  upon  the  rights  of  others,  or 
would  tend  to  derogate,  in  any  degree,  from  the  rights  of  others. 

Then  the  case  is  that  Mr.  Skidmore,  being  a  copyholder  in  fee, 
does,  for  valuable  consideration,  use  this  form  of  conveyance.  Then 
what  was  the  character  *  which,  according  to  the  plain  construction 
of  the  Act,  he  sustained  before  he  executed  the  conveyance  ?  He 
was  a  copyholder  in  fee,  who  had  a  right,  against  the  lord,  to  have 
his  copyhold  of  inheritance  continued  by  admission,  from  time  to 
time,  of  the  heir  of  the  party  who  was  tenant  upon  the  roll.  I 
cannot  conceive  that  the  Act  could  be  so  construed  as  to  give  this 
effect  to  the  conveyance,  namely,  that  it  should  pass  to  the  Com- 
I^any,  at  once,  the  absolute  right  of  the  copyholder,  just  as  if  he  had 
surrendered  to  the  corporation,  and  the  lord  had  admitted  the  cor- 
poration. That  I  cannot  conceive,  because  that  would  necessarily 
have  had  the  effect  of  making  the  use  of  the  prescribed  form  of 
conveyance  by  the  tenant,  pass  something  which  did  not  belong  to 
him,  namely,  part  of  the  right  of  the  lord.  Therefore,  I  must  take 
it  that  the  proper  mode  of  construing  the  Act,  is  that,  by  that  form 
of  conveyance,  Skidmore  passed  all  his  interest  in  the  land,  except 
that,  for  the  purpose  of  continuing  the  inheritable  interest  in  the 
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Obahd       land  upon  his  death,  he  retained  the  right  to  have  his  heir  admitted, 

JUHOTIOK        .  . 

Cak AL  Co.  in  order  to  continue  the  inheritance  to  his  grantee  for  valuable  con- 
DiMBB.  sideration.  Therefore  I  do  not  think  that  he  altogether  ceased  to 
be  a  copyholder;  but  my  opinion  is  that  he  remained  a  copyholder, 
and  became  a  trustee  of  the  remaining  right  which  he  had  as  snch, 
for  the  purpose  of  giving  full  effect  to  that  form  of  conveyance 
which,  in  the  way  in  which  it  was  constructed,  could  not  pass  the 
whole  absolute  interest  of  the  copyholder  in  the  same  way  as  if 
he  had  surrendered,  and  the  surrenderee  had  been  admitted ;  bat> 
which  did  everything  short  of  that. 

Then  the  lord  himself  has  admitted,  by  the  proceedings  which  he 
has  taken,  that  there  was  a  copyhold  tenant  upon  the  roll:  for, 
[  *426  ]  upon  the  death  of  that  copyhold  ^tenant,  he  seized  the  tenements 
qtioiuque,  that  is,  until  the  heir  of  the  tenant  on  the  roll  should 
come  in  and  claim  to  be  admitted :  and  the  lord  has  established  his 
right  of  seizure  at  law.  Then,  if  he  has  a  right  to  seize  qvmuqut, 
there  is  a  corresponding  right,  in  the  heir  of  the  tenant  on  the  roll, 
to  say  to  him :  ''I  will  be  admitted  upon  payment  of  the  proper 
fine."  And  my  opinion  is  that  the  heir  of  the  copyhold  tenant  has 
that  right,  but  has  it  merely  as  a  trustee  for  the  corporation ;  and 
that  the  proper  thing  to  be  done,  in  this  case,  is  to  give  effect  to  the 
whole  transaction  so  far  as  you  can,  without  violating  the  rights  of 
any  one.  Therefore,  it  would  be  extremely  improper  to  direct  that 
the  corporation  shall  be  admitted  against  the  will  of  the  lord ;  but 
my  opinion  is  that  the  corporation  have  a  right  to  say,  against  the 
will  of  the  lord  :  **  You  shall  admit  that  person  who,  dejacto^  is  the 
copyhold  heir  of  the  tenant  upon  the  roll,"  that  is,  of  Mr.  Skidmore. 
It  may  be  true  that  Mr.  Skidmore  did  not  die  seised  of  the  tene- 
ments; but  my  opinion  is  that,  though  he  may  not  have  died  seieed 
as  against  the  corporation,  yet,  for  the  benefit  of  the  lord,  (whose 
interest  the  Act  never  meant  to  affect),  he  must  be  taken  to  have  died 
seised  in  the  same  way  as  he  would  have  done  if  he  had  not  conveyed. 

Therefore  I  shall  declare  that  the  heir  of  Joseph  Skidmore, 
according,  to  the  custom,  ought  to  be  admitted  as  tenant  upon 
the  court-roll,  and  that,  when  he  has  been  admitted,  he  will  be  a 
trustee  of  such  estate  as  he  gets  by  that  admission,  for  the  corpora- 
tion. The  corporation  must  pay  the  fine  and  fees  on  his  admission; 
and  it  must  be  referred,  to  the  Master,  to  settle  the  amount  of  the 
[  ""^se  ]  •  fine :  the  injunction  must  be  made  perpetual ;  "^and  the  plaintiffs 
must  pay  the  costs  of  the  customary  heir  and  of  Boham  and  Martin, 
and  be  repaid  those  costs,  together  with  their  own  costs,  by  Dimes. 
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The  Court  of  Exchequer  Chamber  took  the  same  view  of  the 
effect  of  the  statutory  conveyance  mentioned  in  the  preceding  case, 
as  the  Vice-chancellor  did. 

[For  the  final  result  of  the  case  see  3  H.  L.  C.  759,  794.  Lord 
CoTTBNHAM  affirmed  the  Vice-chancellor's  decree,  17  L.  J.  Ch.  206, 
2  Mac.  &  6.  285,  but  was  held  to  be  disqualified  as  a  shareholder 
in  the  plaintiff  company,  and  his  judgment  reversed  without 
prejudice  to  that  of  the  Vicb-Chancellor,  which  the  House  then 
affirmed  on  the  merits.] 
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MAITLAND  v.  IRVINE  (1). 

(15  Simons.  437—444 ;  S.  C.  16  L.  J.  Ch.  95  ;  10  Jur.  1025.) 

A.  and  B.  consented  to  postpone  the  payment  of  5,000/.  due  to  them 
from  C,  in  consideration  of  C.  procuring  and  giving  them  the  plaintiff's 
guarantee  for  that  sum,  and  C,  at  the  same  time,  informed  A.  and  B.,  that 
the  plaintiff  was  his  niece,  and  was  possessed  of  considerable  property ; 
that  she  had  resided  with  him  for  some  time ;  that  he  had  been  her  guardian, 
and  that  she  had  been  of  age  for  about  a  year  and  a  half. 

Afterwards  another  arrangement  was  made  between  A.  and  B.  and  C, 
in  pursuance  of  which  A.  and  B.  delivered  up  the  guarantee,  and  C.  procured 
and  gave  them  the  plaintiff's  cheque  for  3,0002.,  and  her  promissory  note 
for  1,200/.,  as  securities  for  his  paying  them  those  sums. 

The  Court  granted,  and,  afterwards,  continued  an  injunction,  restraining 
A.  and  B.  from  prosecuting  an  action  against  the  plaintiff  to  recover  the 
3,000/. ;  and,  notwithstanding  they  had  obtained  a  verdict,  it  refused  to  order 
the  money  into  Court. 

On  showing  cause  against  dissolving  an  injunction  by  which  the 
defendants,  Irving  and  Brown,  were  restrained  from  proceeding,  at 
law,  to  recover  8,000Z.,  for  which  the  plaintiff,  Miss  Maitland,  had 
given  a  cheque  on  her  bankers,  in  their  favour ;  the  circumstances 
of  the  case  appeared  to  be  as  follows  : 

The  plaintiff,  having  lost  her  mother  when  she  was  very  young, 
was  placed,  by  her  father,  under  the  care  and  protection  of  the 
defendant,  Maclean,  her  uncle  by  marriage,  and  had  resided  with 
him  and  his  wife  ever  since.  In  1842,  her  father  died,  and,  she 
being  still  an  infant  and  entitled  to  considerable  property,  Maclean 
was  appointed  her  guardian  by  the  Court  of  Chancery.  In  Sep- 
tember, 1844,  she  attained  twenty-one.  In  January,  1846,  Maclean, 
who  had  agreed  to  pay  5,0002.,  on  the  25th  of  that  month,  to  Irving 
and  Brown,  (who  were  co-partners  as  coal  merchants),  for  the  pur- 
chase of  their  business  and  of  the  premises  on  which  it  was  carried 
on,    obtained  and  gave   them  the   plaintiff's   guarantee   for   the 

(1)  Bainhrigge  v.  Broum  (1881)  18  Ch.  D.  188,  50  L.  J.  Ch.  522,  44  L.  T.  705. 

8—2 
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Maitland  payment  being  made  on  the  14th  of  February  then  next,  *m 
iBviMo.  consideration  of  their  having  consented  to  postpone  the  payment 
[  *488  ]       until  that  time. 

The  account  which  Irving  and  Brown  gave  of  that  transaction, 
in  their  answer,  was  as  follows  :  that,  when  the  indenture  for 
carrying  the  agreement  between  them  and  Maclean  into  effect 
was  prepared,  it  was  arranged  that  the  5,000/.  should  be  paid  on 
the  29th  of  January,  1846 ;  but,  when  that  indenture  was  about  to 
be  executed,  Maclean  stated  that  it  would  be  a  convenience  to  him, 
if  time  were  given  to  him  until  the  14th  of  February,  to  make  the 
payment ;  and  that,  if  such  time  were  given,  he  would  procure  the 
plaintiff's  guarantee  for  the  due  payment  of  the  said  sum  on  the 
last-mentioned  day ;  and  that  he  then  stated  that  the  plaintiff  was 
his  niece,  and  a  person  of  large  property,  and  that  she  was  perfect 
mistress  of  her  own  actions,  and  was  anxious  to  assist  him  on 
account  of  the  relationship  in  which  they  stood  to  each  other :  and 
he  then  also  mentioned  that  he  had  been  the  guardian  of  the 
plaintiff,  and  that  she  had  attained  her  age  of  twenty-one  years, 
about  a  year  and  a  half  previously,  and  had  resided  with  him  for 
about  a  year  and  a  half :  but,  the  defendants  added,  Maclean  did 
not  state  to  them,  nor  did  they  or  either  of  them  understand  or 
believe  that  he  had  any  influence  or  control  over  the  plaintiff,  or 
that  she  was  not  perfectly  competent  to  judge  of  the  effect  of  giving 
the  proposed  guarantee. 

The  defendants,  on  the  guarantee  being  handed  over  to  them, 
executed  the  indenture,  and  at  the  same  time  signed  certain  articles 
of  agreement  dated  the  Slst  of  January,  1846,  by  which  they  dis- 
solved their  partnership  :  and  Maclean  and  Irving  executed  a  deed, 
[  *489  1  by  which  it  was  agreed  that  Irving  should  act  as  Maclean's  *agent 
in  vending  coals,  the  produce  of  certain  coal-mines  of  which  Maclean 
was  the  owner,  and  should  accept  five  bills  of  exchange  to  be  drawn 
upon  him,  by  Maclean,  for  1,000Z.  each,  payable  three  months  after 
date.  But,  as  it  was  more  usual  for  coal-agents  to  give  their  prin- 
cipals promissory  notes,  for  coals  to  be  sent  to  them,  than  to  accept 
bills  of  exchange,  Irving,  on  the  28th  of  January,  1846,  signed  five 
promissory  notes  for  1,0002.  each,  in  the  name  of  Irving  &  Co.,  and 
gave  them  to  Maclean  in  lieu  of  the  bills  of  exchange. 

The  6,000/.  not  having  been  paid  on  the  14th  of  February,  Irving 
and  Brown  brought  two  actions  for  it,  one  against  Maclean,  and  the 
other  against  the  plaintiff.  Some  negotiations  afterwards  took 
place  between  Irving  and  Brown  and  Maclean ;  and,  on  the  17th  of 
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April,  1846,  an  agreement  was  made  between  them,  in  pursuance  of  Maitlakd 
which  the  actions  were  discontinued  ;  the  indenture  between  Irving  uynio. 
and  Brown  and  Maclean,  and  the  deed  between  Irving  and  Maclean, 
were  cancelled ;  and  Maclean  delivered  up  two  of  the  promissory 
notes  for  1,000Z.  each,  and  procured  and  deposited,  with  Irving,  the 
plaintiff's  cheque  mentioned  at  the  commencement  of  this  case,  as  a 
security  for  his  paying,  when  due,  the  other  three  notes,  which  he 
had  negotiated ;  and  he  procured  and  gave,  to  Irving  and  Brown, 
the  plaintiff's  promissory  note,  as  a  security  for  his  paying  them 
1,200{.,  in  consideration  of  their  having  cancelled  the  indenture 
between  them  and  him;  and  they  delivered  up  to  him  the  plaintiff's 
guarantee  for  5,000Z. 

Maclean,  however,  did  not  pay  either  of  the  three  promissory 
notes ;  and,  as  Irving  had  signed  them  in  the  name  of  Irving  &  Co. 
prior  to  the  dissolution  of  the  ^partnership  between  him  and  Brown,  [  *^^o  ] 
the  holders  brought  actions  on  them  against  Brown  as  well  as  him. 
The  plaintiff's  cheque  for  3,000/.  was  presented  by  Irving  and 
Brown,  as  their  joint  property,  on  the  1st  of  May,  1846,  but  was 
dishonoured :  and,  thereupon,  they  brought  an  action  against  the 
plaintiff,  and  obtained  a  verdict,  and  afterwards  entered  up  judgment 
and  took  out  execution  against  her  for  the  amount  of  the  cheque 
and  their  costs  of  the  action. 

Mr.  Bethell  and  Mr.  Bazalgeite^  in  support  of  the  injunction,  said 
that,  under  the  circumstances  stated  in  the  answer,  the  plaintiff 
would  have  been  entitled  to  the  protection  of  the  Court,  if  the 
cheque  had  remained  in  the  hands  of  Maclean ;  and  that,  as  those 
circumstances  were  known  to  Irving  and  Brown,  she  was  equally 
entitled  to  the  protection  of  the  Court  as  against  them  :  Huguenin 
V.  Ba$eley  (l).  Hatch  v.  Hatch  (2),  Archer  v.  Hudson  (3). 

Mr.  Humphry  and  Mr,  John  Baily,  for  the  defendants,  Irving 
and  firown,  said  that  the  giving  of  the  cheque,  was  a  transaction 
not  between  Maclean  and  the  plaintiff,  but  between  Maclean  and 
the  plaintiff  on  the  one  side,  and  the  defendants  on  the  other ;  that 
the  plaintiff  was  in  the  twenty-third  year  of  her  age  ;  and  that  all 
that  the  answer  admitted,  was  that  the  defendants  knew  that 
Maclean  had  been  her  guardian,  and  that  she  had  resided  with  him 
for  about  a  year  and  a  half ;  and,  moreover,  that  she  received  a 
valuable  consideration  for  the  cheque ;  for  the  guarantee  for  5,000/., 

(1)  9  E.  B.  276  (14  Ves.  273).  (3)  W  B.  B.  152  (7  Beav.  651). 

(2)  7  B.  B.  195  (9  Yes.  292). 
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Maitland     which  she  had  given,  was  delivered  up  to  her,  *and  her  liability  to  the 

iBvniG.       defendants  was  thereby  considerably  reduced.    They  cited  Sanxtn 

[  nil  1       V.  Foster  (i),  and  ^  Daniell's  Pract.  by  Headlam,  p.  1484,  in  order 

to  show  that,  if  the  injunction  should  be  continued,  the  plaintif 

ought  to  be  ordered  to  pay  the  amount  of  the  cheque  into  Court. 

The  Vicb-Chancellor  : 

I  am  clearly  of  opinion  that  the  injunction  ought  to  be  continued. 

There  may  not  have  been,  in  the  minds  of  Mr.  Brown  and  Mr. 
Irving,  a  knowledge  of  the  principles  which  govern  this  Court.  Bat 
it  seems  to  me  to  be  very  extraordinary  that,  when  men  of  mature 
age,  who  were  carrying  on  a  lucrative  business,  were  told,  by  a 
gentleman  who  was  himself  unable  to  perform  his  contract  with 
them,  that  he  would  procure  a  young  lady  who  was  residing  with 
him,  who  was  possessed  of  a  large  fortune  and  to  whom  he  had  been 
guardian,  to  give  them  a  guarantee  for  the  fulfilment  of  his  contract 
— it  seems,  I  say,  very  extraordinary  that,  with  full  knowledge  of 
all  those  circumstances,  they  should  have,  at  once,  acceded  to  the 
proposal,  without  making  any  inquiry  or  taking  any  pains  to  ascer- 
tain whether  the  young  lady  was  a  free  agent,  and  perfectly 
willing,  with  a  full  knowledge  of  the  consequences,  to  do  what  the 
guardian  said  he  would  invite  her  or  propose  to  her  to  do. 

The  language  of  the  answer  is  this:  ''That,  on  the  28th  of 
[  *^^2  ]  January,  1846,  when  the  said  indenture  was  *about  to  be  executed, 
the  said  Donald  Maclean  stated  that  it  would  be  a  convenience  to 
him  if  time  were  given  to  him,  until  the  14th  of  February  then  next, 
for  the  payment  of  the  said  sum  of  5,000Z. ;  and  that,  if  such  time 
were  given,  he  would  procure  the  guarantee  of  the  said  plaintiff  for 
the  due  payment  of  the  said  sum  on  the  14th  of  February  then 
next ;  and  that  the  said  D.  Maclean  then  stated  to  the  effect  that  the 
plaintiff  was  his  niece,  and  was  a  person  of  large  property,  and  was 
perfect  mistress  of  her  own  actions,  and  was  anxious  to  assist  him 
on  account  of  the  relationship  in  which  they  stood  together ;  and 
that  the  said  D.  Maclean  then  also  mentioned  that  he  had  been  the 
guardian  of  the  said  plaintiff,  and  that  she  had  attained  her  age  of 
twenty-one  years  about  a  year  and  a  half  previously,  and  had 
resided  with  him  for  about  a  year  and  a  half:  but  the  said  D. 
Maclean  did  not  state,  to  the  defendants,  nor  did  they  or  either  of 
them  understand  or  believe  that  the  said  D.  Maclean  had  any 
influence  or  control  over  the  said  plaintiff,  or  that  the  said  plaintiff 
(1)  54  E.  E.  307  (Ci-.  &  Ph.  302). 


VOL.LXXIV.]      1846.    CH.     15  SIMONS,  442— 444.  11 » 

was  not  perfectly  competent  to  judge  of  the  effect  of  giving  the  said    Maitlavd 

proposed  gnarantee."    Now,  it  seems  to  me  a  most  extraordinary      iBviiro. 

thing  that  these  gentlemen,  after  making  the  admission,  which  they 

do  in  detailed  terms,  of  the  circumstances  which  existed  with  regard 

to  D.  Maclean  and  this  young  lady,  should  go  on  to  say  that  he  did 

not  state  to  them,  nor  did  they  or  either  of  them  understand  or 

believe  that  Maclean  had  any  influence  or  control  over  her.    The 

proposal  was  that,  upon  Maclean's  application,  the  plaintiff  should 

give  this  guarantee  to  them,  for  the  benefit  of  Maclean.    And  it  is 

also  to  be  observed  that  the  proposal  was  not  only  beneficial  to 

Maclean,  but  was  beneficial  to  the  defendants  also ;  because,  if  he 

could  not  perform  his  agreement  with  *them  and  pay  the  money      [  u^  ] 

on  the  14th  of  February,  it  was  an  advantage  to  them  to  have  a 

guarantee  :  and  yet  they  state,  gravely,  that  Maclean  did  not  state 

to  them,  nor  did  they  or  either  of  them  understand  or  believe  that 

he  had  any  influence  or  control  over  the  jplaintiff.     They  must,  if 

they  had  thought  proper  to  think,  have  perceived  that,  by  adopting 

the  suggestion  of  Maclean,  (which  they  immediately  did,)  they  relied 

on  the  influence  that  he  had  over  the  young  lady. 

Now  this  case  has  been  argued  for  the  defendants,  as  if  it  were  a 
case  in  which  they  had  some  ground  to  resist  the  rule  in  equity, 
because  of  their  not  being  volunteers.  But  no  consideration  what- 
ever was  given  to  the  young  lady :  on  the  contrary,  she  was  induced 
to  do  the  act  upon  an  application  made  to  her  by  a  person  who,  if 
he  had  performed  his  duty,  would  have  advised  her  not  to  do  that 
which  he  applied  to  her  to  do.  She  was  influenced  by  him,  or,  at 
least,  allowed  by  him  to  give  this  very  guarantee,  which  was  a  direct 
benefit  to  all  the  defendants  (i),  in  the  situation  in  which  they  then 
stood  with  respect  to  each  other.  The  facts  of  the  case  seem  to  me 
to  amount  to  this  :  that  Irving  and  Brown,  knowing  the  defenceless 
situation  of  the  young  lady,  combined  with  Maclean,  who  disclosed 
it  to  them,  in  order  that  advantage  might  be  taken  of  her  defence- 
less situation,  for  the  benefit  of  all  the  three.  And  my  opinion  is 
that  they  must,  all  three,  be  considered  as  standing  in  the  same 
situation.  It  is  most  necessary  to  consider  the  transaction  in  this 
view,  because  it  is  the  foundation  of  the  whole  case.  For  what 
subsequently  took  place,  was  nothing  more  than  a  substitution  of 
the  note  and  the  cheque,  for  the  guarantee,  which  had  *been  given,  [  ^444  ] 
by  the  plaintiff,  on  the  29th  of  January  preceding. 

Having  regard,  then,  to  what  has  been  the  rule  of  this  Court, 
(1)  Maolean  was  a  defendant. 


IftO 
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Maitland 

V. 

Ibvino. 


namely,  to  view,  with  great  jealousy,  the  exercise  of  any  influence 
by  persons  standing  in  the  situation  of  near  relations,  over  persons 
just  attaining  their  age  of  twenty-one  years,  it  seems  to  me  that  this 
case,  as  it  is  represented  by  the  answer,  is  one  in  which  the  Court 
is  bound  to  interfere  to  the  extent,  at  least,  of  continuing  the 
injunction  ;  and  the  only  question  is,  on  what  terms  it  ought  to  be 
continued  ?  whether  the  amount  of  the  cheque  ought  to  be  paid  into 
Court?  But  before  I  decide  that  point,  I  should  like  to  know 
whether  there  are  any  funds  that  are  available  for  that  purpose.  I 
observe  that  the  answer  states  that  the  plainti£F  is  residing  abroad 
with  Maclean. 

Mr,  Bazalgette : 

The  plainti£F  is  in  such  reduced  circumstances,  that  she  is  utterly 
unable  to  bring  the  money  into  Court. 

The  Yicb-Chakcellor  : 

As  the  essence  of  this  case  is  the  undue  influence  exercised,  by 
Maclean,  on  behalf  of  the  other  defendants,  I  shall  not  order  the 
money  into  Court,  but  shall,  simply,  continue  the  injunction. 


1846. 

Nov,  20,  21. 

Shadwell, 
V.-C. 


Ex  PARTE  LEGH,  AN  Infant. 
In  the  Matter  op  11  Geo.  IV.  &  1  Will.  IV.  c.  65  (i), 

(15  Simons,  445 — 146.) 

The  Court  has  no  jurisdiction  under  the  Infants*  Property  Act,  1830 
(11  Qeo.  IV.  &  1  Will.  rV.  c.  65),  s.  17,  to  lease  an  infant's  estates,  unlofs 
the  infant  is  indefeasibly  seised,  either  in  fee  or  in  tail,  in  possession. 

The  17th  section  of  the  above-mentioned  Act  enacts :  '*  that, 
where  any  person,  being  an  infant  under  the  age  of  twenty-one 
years,  is  or  shall  be  seised  or  possessed  of  or  entitled  to  any  land  in 
fee  or  in  tail,  or  to  any  leasehold  land  for  an  absolute  interest,  and 
it  shall  appear  to  the  C!ourt  of  Chancery  to  be  for  the  benefit  of  such 
person  that  a  lease  or  under-lease  should  be  made  of  such  estates, 
for  terms  of  years,  for  encouraging  the  erection  of  buildings  thereon, 
or  for  repairing  buildings  actually  being  thereon,  or  the  working  of 
mines,  or  otherwise  improving  the  same,  or  for  farming  or  other 
purposes,  it  shall  be  lawful  for  such  infant,  or  his  guardian  in  the 


(1)  A  more  liberal  view  of  the  Act 
has  been  taken  in  later  cases  :  In  re 
Clark    (1866)  L.   B.   1    Ch.  292,   35 


L.  J.  Ch.  314,  13  L.  T.  732;  /«  re 
Letch/ord  (1876)  2  Ch.  D.  719,  45 
L.  J.  Ch.  530,  35  L.  T.  466.— O.  A.  S. 
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name  of  such  infant,  by  the  direction  of  the  Court  of  Chancery,  to      Ex  parte 

be  signified  by  an  order  to  be  made  in  a  summary  way  upon  the 

petition  of  such  infant  or  his  guardian,  to  make  such  lease  of  the 

land  of  such  persons  respectively,  or  any  part  thereof,  according  to 

his  or  her  interest  therein  respectively  and  to  the  nature  of  the 

tenure  of  such  estates  respectively,  for  such  term  or  terms  of  years, 

and  subject  to  such   rents  and  covenants   as  the  said  Court  of 

Chancery  shall  direct ;  but  in  no  such  case  shall  any  fine  or  premium 

be  taken ;  and  in  every  such  case  the  best  rent  that  can  be  obtained, 

regard  being  had  to  the  nature  of  the  lease,  shall  be  reserved  upon 

such  lease ;  and  the  leases  and  covenants  and  provisions  therein, 

shall  be  settled  and  approved  of  by  a  Master  of  the  said  Court ;  and 

a  counterpart  of  every  such  lease  shall  be  executed  by  the  "^lessee       [  *446  ] 

or  lessees  therein  to  be  named,  and  such  counterparts  shall  be 

deposited,  for  safe  custody,  in  the  Master's  office  until  such  infant 

shall  attain  twenty-one,  but  with  liberty  to  proper  parties  to  have 

the  use  thereof,  if  required,  in  the  mean  time,  for  the  purpose  of 

enforcing  any  of  the  covenants  therein  contained ;  provided  that  no 

lease  be  made  of  the  capital  mansion-house  and  the  park  and 

grounds  respectively  held  therewith,  for  any  period  exceeding  the 

minority  of  any  such  infant." 

On  the  hearing  of  a  petition  presented,  under  that  section,  by  an 
infant  tenant  in  tail  in  remainder,  and  consented  to  by  the  tenant 
for  life, 

The  YicB-CHANCEUiOR  said  that,  regard  being  had  to  the  proviso 
at  the  end  of  the  section  and  to  the  decision  of  Sir  C.  Pepys,  M.  B., 
in  In  re  Evans  {i),- it  was  plain  that  the  Court  had  no  jurisdic- 
tion to  grant  a  lease  of  an  infant's  estates,  unless  the  infant  was 
indefeasibly  seised  of  them,  either  in  fee  or  in  tail,  in  possession. 

Mr.  Chapman  Barber  appeared  for  the  petitioner. 

(1)  2  My.  &  K.  318,  where  the  sisters)  was  defeasible  by  the  birth  of 
title  of  the  petationers  (five  infant     a  brother. 
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1846. 
Dtc.  1. 

Shadwell, 
V.-C. 

OnappeaL 

1850. 

Aot.  4—8. 

1851. 

Sov,  4. 

Loid 
Trubo,  L.C. 

[460] 


[  •«!  ] 


NEATE   V.  PINK(l). 
Ex   PARTE  T.   FLETCHER  and  J.   B.   YATES. 

(15  Simons,  450—453.) 

Under  special  circumstances  a  person  who  is  not  a  creditor  or  party  to  an 
administration  suit,  but  who  has  a  pecuniary  claim  in  respect  of  property 
which  has  come  into  the  hands  of  a  receiver  in  the  suit,  may  apply  therein 
for  payment  of  his  claim. 

John  Hiatt,   the  testator  in  the  cause,  was  the  owner  of  one 
moiety  of  a  plantation  in  Jamaica,  called  Fellowship  Hall;  and 
Fletcher  and  Yates  were  the  owners  of  the  other  moiety.     After  the 
testator's  death,  they  granted  a  lease  of  their  moiety  to  John  Pink, 
who  was  in  possession  of  the  other  moiety  as  the  trustee  of  the 
testator's  will.     Pink  died  before  the  lease  expired.     On  his  death, 
his  executors  entered  into  possession  of  the  entirety  of  the  planta- 
tion, and,  for  some  time,  paid  the  rent  reserved  by  the  lease ;  but, 
afterwards,  they  discontinued  to  pay  it.     Whilst  they  were  in 
possession,  the  suit  mentioned  in  the  title  to  this  case,  was  instituted 
by  parties  interested  under  the  testator's  will ;  and,  in  pursuance  of 
an  order  made  in  it,  certain  persons  residing  in   Jamaica,   were 
appointed  managers  and  receivers  of  the  testator's  estates,  and 
John   Horsley  Palmer,   a  merchant  in  London,   was  appointed 
receiver  and  consignee  of  the  profits  and  produce  of  those  estates. 
The  plaintiffs  then  instituted  a  suit  in  the  Court  of  Chancery  in 
Jamaica,  under  which  the  receivers  and  managers  appointed  as 
before  mentioned,  were  let  into  possession  of  the  whole  of  the 
testator's  estates,  including  his  moiety  of  *the  Fellowship   Hall 
plantation  ;  and  they  took  possession  of  the  other  moiety  also,  and 
worked  the  entirety  of  the  plantation  and  consigned  the  produce  of  it 
to  Palmer,  without  distinguishing  between  the  produce  of  the  moiety 
which  belonged  to  Fletcher  and  Yates,  or  paying  them  any  rent  in 
respect  of  such  moiety.     Under  those  circumstances,  Fletcher  and 
Yates  brought  an  action,  in  Jamaica,  against  the  managers   and 
receivers  of  the  testator's  estates,  for  the  use  and  occupation  of  their 
moiety  of  the  plantation  ;  and  they  recovered  a  verdict,  but  did  not 
enforce  it,  because  they  were  advised  that,  to  do  so,  would  be  a 
contempt  of  the  Court  of  Chancery.     However,  they  presented  a 
petition  in  the  Jamaica  suit,  and  obtained  an  order  by  which  they 
were  permitted  to  enter  into  possession  of  their  moiety  of  the  planta- 
tion  ;  and  the  Master  was  directed  to  ascertain  what  compensation 

(1)  Explained,  Brockhhunk  v.  East  Lmdon  Railway  Comjoany  (1879)  12  Ch.  D. 
839,  48  L.  J.  Ch.  729,  4l  L.  T.  205. 
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ought  to  be  made  to  them  for  the  use  and  occupation  of  it ;  and  the  Nkats 
managers  and  receivers  of  the  testator's  estates  were  ordered  to  pay  pikk. 
the  amount,  when  ascertained,  out  of  any  monies  then  in,  or  there- 
after to  come  to  their  hands,  in  respect  of  those  estates.  But,  as 
there  never  had  been,  nor  was  it  likely  that  there  ever  would  be,  any 
fond  standing  to  the  credit  of  the  suit  in  Jamaica,  Fletcher  and 
Yates,  instead  of  prosecuting  the  last-mentioned  order,  presented 
a  petition,  in  the  suit  in  this  country,  praying  that  an  agreement, 
which  they  had  entered  into  with  some  of  the  parties  to  that  suit, 
to  accept  2,0002.  in  satisfaction  of  their  claim,  might  be  carried  into 
effect,  and  that  the  2,0002.  might  be  paid  to  them  out  of  the  funds  in 
the  cause,  which  had  arisen  from  the  balances  from  time  to  time  paid 
in  by  the  consignee  and  receiver  in  London  and  from  the  compensa- 
tion money  for  the  slaves  on  the  plantation  ;  but,  if  the  Court  should 
be  of  opinion  that  the  compromise  ought  not  to  be  carried  *into  effect,  [  *<^^  ] 
then  that  the  Master  might  be  directed  to  inquire  and  state  what  was 
justly  due  and  owing,  to  the  petitioners,  from  the  testator's  estate,  in 
respect  of  the  matters  before  mentioned,  and  that  the  amount  to  be 
found  due  might  be  paid  to  them  out  of  the  funds  in  the  cause. 

On  the  petition  coming  on  to  be  heard,  the  counsel  for  the  respon- 
dents objected  that,  as  Fletcher  and  Yates  were  not  parties  to  the 
suit,  they  could  not  present  a  petition  in  it ;  but  must  either  file  a  bill 
in  order  to  obtain  what  they  asked  by  their  petition,  or  must  wait  until 
the  suit  should  be  heard,  and  then  apply  to  the  Court  for  leave  to 
go  in  under  the  decree  and  be  examined  pro  interesse  8tu>:  and  that, 
at  all  events,  it  would  be  premature  to  make  any  order  in  favour  of 
the  petitioners,  in  the  present  state  of  the  cause. 

The  Vicb-Chancellor  : 

The  persons  who  were  in  possession  of  the  petitioners'  moiety  of 
the  plantation,  were  the  officers  of  the  Court ;  and  it  is  perfectly 
plain  that  the  petitioners  could  not  deal  with  them  as  they  might 
have  done  with  persons  not  sustaining  that  character.  Indeed,  it 
appears,  from  the  petition  and  the  affidavits  in  support  of  it,  that 
all  the  proceedings  which  they  took  to  obtain  their  rights,  were 
ineffectual.  Where  the  Court  has  been  in  possession  of  a  stranger*s 
land  by  its  officers,  and  has  derived  profit  from  it,  but  has  not  paid 
him  any  rent  or  made  him  any  other  remuneration,  it  never  ought 
to  be  made  a  question  whether  the  Court  should  do  justice  to  him. 
If  any  nobleman  or  gentleman  had  occupied  the  land  of  another  by 
his  steward,  he  would  not  hesitate,  on  application  being  made  to 
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him,  to  satisfy  the  owner  for  the  use  and  occupation  of  his  land. 
Ought,  then,  this  *Court  to  set  an  example  of  dishonesty,  and  refuse 
to  compensate  the  petitioners  for  the  occupation  of  their  property, 
merely,  because  they  happened  to  be  prevented,  by  a  legal  difl&culty, 
from  asserting  what  was  their  plain  right  ? 

The  order  which  I  shall  make  in  this  case,  is  that  it  be  referred 
to  the  Master  to  inquire  and  state  whether  any  and  what  sum  or 
sums  of  money  paid  into  this  Court  in  this  cause,  by  Mr.  Horsley 
Palmer,  the  London  consignee  and  receiver,  has  or  have  arisen  from 
the  produce,  proceeds,  or  profits  of  the  petitioners'  moiety  of  the 
Fellowship  Hall  plantation ;  and  that,  until  the  Master  shall  have 
made  his  report  or  until  further  order,  no  funds  standing  to  the 
credit  of  this  cause,  shall  be  paid  out,  without  notice  to  the 
petitioners;  and  I  shall  give  the  Master  liberty  to  state  special 
circumstances,  and  reserve  further  directions  on  the  petition,  and 
the  consideration  of  the  costs  of  it ;  with  liberty  to  apply  (i). 

Mr.   BetheU,   Mr.  Stuart,  Mr.  James  Parker,  Mr.  Rolt,  Mr. 
Piggott,  Mr.  John  Baily,  and  Mr.  Hanhf,  were  the  counsel  in  the  case. 

This  order  was  affirmed  on  appeal  by  Lord  Truro,  L.  C,  as 
reported  in  3  Mac.  &  6.  476,  but  the  point  mentioned  in  the  head- 
note  was  not  specially  referred  to. 


1847. 
Jan.  18. 

Shadwbll, 

v.-c. 

[473] 
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PRICE  V.  ANDERSON  (2). 

(15  Simons,  473—478.) 

For  sevei-al  years  prior  to  1846,  an  Assurance  Company  declared  half- 
yearly  dividends  of  21.  IQs.  per  ceut.  on  their  stock,  but,  in  that  year,  they 
declared  a  half-yearly  dividend  of  12Z.  IOa.  per  cent.  :  Held  that  a  tenant 
for  life  of  their  stock  was  entitled  to  the  whole  amount  of  that  dividend,  but 
that  he  was  not  entitled  to  another  distribution  out  of  accumiilated  profits 
which  was  made  between  the  shareholders,  but  not  described  as  a  dividend. 

The   testator  in  the  cause,  by  his  will  bearing  date  14th  of 
February,  1888,  gave  to  his  daughter,  Elizabeth  Mary  Price,  during 


(1)  In  Wastdl  v.  Leslie,  a  lady  en- 
titled to  an  annuity,  which  the  receiver 
in  the  cause  was  directed  to  pay  to 
her,  charged  it  with  the  re-payment  of 
100/.  lent  to  her  by  one  Carter,  who, 
some  time  afterwards,  presented  a 
petition  in  the  cause,  praying  that  the 
receiver  might  be  directed  to  pay  him 
the  lUO/.  out  of  the  monies  coming  to 
the  annuitant. 


Mr.  James  Parker ^  and  Mr.  Heuth- 
fieldy  supported  the  petition,  and  Mr. 
BethtU  opposed  it  on  behalf  of  the 
annuitant. 

The  Vicb-Ohanckllor  held  that,  as 
the  lady  appeared  by  counsel  and 
opposed  the  petition,  he  had  no  juris- 
diction to  make  the  order ;  but  that  a 
bill  must  be  filed. 

(2)  But  where  the  directors  of  a 
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her  life,  the  dividends  or  interest  of  25,000/.  8/.  per  cent.  Seduced        Puci 

Annuities,  and  the  dividends  or  interest  of  whatever  stock  he  might    andibsok. 

possess  in  the  Roval  Exchange  Assurance  Company ;  and,  after  her 

death,  he  gave  to  his  granddaughter,  Eliza  Harriett  Price,  during 

her  life,  the  dividends  or  interest  upon  the  aforesaid  25,0002.  8/.  per 

cent.  Seduced  Annuities,  and  also  the  interest  or  dividends  on  his 

Boyal  Exchange  Assurance  stock ;  and  he  declared  it  to  be  his  will 

that  the  interest  and  dividends  upon  the  aforesaid  25,000Z.  81.  per 

cent.    Seduced    Annuities   and   the  interest  or  dividends  on  his 

Boyal  Exchange  Assurance  stock,  should  not  be  subject  to  the  debts 

or  control  of  any  husband  with  whom  his  said  granddaughter  might 

intermarry,  and  that,  if   she  should  die    leaving    any    child    or 

children,  such  a  part  of  the  aforesaid  dividends  might  be  applied  to 

the  maintenance  of  such  child  or  children,  during  their  respective 

minorities,  as  might  be  thought  proper,  and,  when  the  said  child  or 

children  should  have  attained  the  age  of  twenty-one  years,  that  the 

principal  sum  of  25,000/.  8/.  per  cent.  Seduced  Annuities,  and  the 

principal  of  the  Soyal  Exchange  Assurance  stock,  should  be  sold 

or  equally  divided  between  such  children,  if  more  than  one,  but,  if 

only  one  child,  then  the  whole  to  be  transferred  to  such  only  child ; 

and,  should  his  granddaughter  die  without  leaving  children,  or, 

there  being  such,  all  of  them  should  die  before  attaining  the  age  of 

twenty-one  years,  then  he  gave  to  his  daughter,  Elizabeth  Mary 

Price,  the  power  of  disposing  ♦of  the  25,000/.  8/.  per  cent.  Seduced       [  *ifi  ] 

Annuities  and  the  Soyal  Exchange  Assurance  stock,  in  such  manner 

as,  by  her  last  will  and  testament,  she  might  direct  or  appoint. 

The  testator  died  in  May,  1888.  He  had  1,648/.  Soyal  Exchange 
Assurance  stock  standing  in  his  name  at  his  death. 

In  pursuance  of  an  order  in  the  cause,  part  of  1,648/.  stock  was 
sold,  and  the  residue,  which  amounted  to  1,470/.  16«.  2c/.,  was 
transferred  into  the  name  of  the  Accountant-General  in  trust  in  the 
cause;  and  the  dividends  were  ordered  to  be  paid  to  Elizabeth 
Mary  Price  during  her  life. 

The  Soyal  Exchange  Assurance  Company  was  incorporated  by 
Boyal  charter ;    and,  in  exercise  of  the  powers  thereby  vested  in 

Company  have  power  to  employ  im-  dend,"    are  reaUy  in  the  nature  of 

dUtributed  profits  as  capital,  and  they  capital  as  between  tenant  for  life  and 

do  in  fact  employ  such  profits  in  the  remainderman:  lioiich  -v,  Sproiife {ISSl) 

creation  of  additional  paid-up  shares  12  App.  Gas.  385,  56  L.  J.  Ch.  1037, 

usued  to  the  shareholders  rateably,  57  L.  T.  345,   where  all  the  earher 

such  new  shares,  though  nominally  cases  are   collected;    and   see   In  re 

isstwd  and  described  as  **  a  bonus divi-  Armitage  [1893]  3  Ch.  337.— 0.  A.  S. 
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Price  them,  they  declared  dividends  on  their  stock,  at  Midsummer  and 
andbrbon.  Christmas  in  every  year ;  and  bonuses  on  it,  at  one  or  other  of  those 
periods,  but  at  intervals  of  two,  three,  or  more  years.  In  June, 
1846,  at  which  time  the  usual  half-yearly  dividend  was  2L  10<.  per 
cent.,  they  resolved :  '*  That  a  dividend  of  121,  10«.  per  cent,  on  the 
capital  stock  of  the  corporation,  be  made,  among  the  proprietors, 
on  the  amounts  of  stock  that  stood  in  their  respective  names  when 
the  transfer-books  were  shut  on  the  2nd  of  June  instant ;  and  that 
warrants  be  issued  for  the  same  on  Wednesday  the  8th  of  July 
next." 

In  June,  1840,  the  Company  declared  a  bonus  on  their  stock. 
The  resolution  passed  on  that  occasion  was  as  follows :  "  Resolved 
that,  in  addition  to  the  ordinary  dividend  of  21.  10«.  per  cent  on 

[  *476  ]  the  capital  stock  of  the  ^corporation  for  half  a  year  ending  at  Mid- 
summer next,  a  distribution  of  5Z.  per  cent,  out  of  the  accumulated 
profits  of  the  corporation,  be  made  to  the  proprietors  on  the  sums 
standing  in  their  names  respectively  on  the  shutting  of  the  transfer- 
books  ;  and  that  warrants  for  the  said  dividend  and  distribution  be 
issued  on  Thursday,  the  9th  of  July  next.*' 

In  pursuance  of  the  last-mentioned  resolution,  the  sum  of 
73{.  10a.  9d.  cash,  was  paid  to  the  Accountant-General,  in  respect  of 
the  Company's  stock  standing  to  the  credit  of  the  cause :  and,  there- 
upon, Elizabeth  Mary  Price  petitioned  to  have  that  sum  paid  to  her, 
as  being  entitled  to  the  dividends  and  interests  of  the  stock :  but  the 
Vice-chancellor  of  England,  (who  heard  the  petition),  said  that,  as 
the  distribution  of  bl.  per  cent,  was  not  made  as  dividend,  it  must  be 
considered  as  capital :  and,  accordingly,  he  ordered  the  782. 10<.  9d.  to 
be  laid  out  in  the  purchase  of  dZ.  per  cent.  Reduced  Bank  Annuities, 
and  the  dividends  to  be  paid  to  Elizabeth  Mary  Price,  during  her  life. 
The  sum  of  1882.  17«.  cash  was  paid  to  the  Accountant-General, 
in  pursuance  of  the  resolution  passed  in  June,  1846 :  and,  there- 
upon, Elizabeth  Mary  Price  presented  a  petition  in  the  cause,  stating 
as  above,  and  also  that,  as  the  Boyal  Exchange  Assurance  Company 
had  declared  the  188Z.  lis,  to  be  a  dividend,  and,  as  she  was  entitled, 
for  her  life,  to  the  dividends  of  the  stock  standing  to  the  credit  of 
the  cause,  the  18SI.  lis.  ought  to  be  paid  to  her :  and  the  prayer  of 
the  petition  was  in  accordance  with  that  statement. 

In  the  observations  at  the  end  of  the  brief,  it  was  stated  that,  as 

[  •^^e  ]  the  Royal  Exchange  Assurance  Company  *was,  like  the  Governor 
and  Company  of  the  Bank  of  England,  incorporated  by  Royal 
charter,  the  Accountant-General  considered  that  the  case  was  within 
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the  principle  of  an  order  made,  by  Lord  Cottbnham,  respecting  pbici 
Bank  stock.  That  order  was  as  follows :  "  Wednesday,  the  4th  day  andkbsok. 
of  April,  1888.  I  do  hereby  order  that,  in  all  cases  in  which  appli- 
cation shall  be  made  by  any  of  the  suitors  of  this  Court  entitled  to 
half-yearly  dividends  of  Bank  stock,  the  Accountant-General  do, 
until  further  order,  i  draw  for  8^  per  cent.,  part  of  the  last  declared 
dividend  of  4  per  cent,  now  due  on  Bank  stock,  save  and  except  such 
causes  wherein,  by  order  of  this  Court,  the  dividends  of  Bank  stock 
are  directed  to  be  laid  out,  and  also  in  the  causes  mentioned  in  the 
schedule  hereunder  written,  and  such  as  may  hereafter  be  directed, 
by  order  of  this  Court,  to  be  inserted  in  the  said  schedule :  in  all 
which  excepted  cases,  the  Accountant-General  shall,  until  further 
order  of  the  Court,  draw  for  4  per  cent,  the  amount  of  the  last 
declared  dividend." 

Mr,  James  Parker  and  Mr.  Hetherington,  in  support  of  the 
petition,  contended  that  the  petitioner  was  entitled  to  the  whole  of 
the  ISSZ.  lis.  cash ;  for  it  was  paid,  not  out  of  the  capital,  but  out 
of  the  profits  of  the  company,  and  was  declared  to  be  a  dividend : 
Ward  V.  Combe  (i),  Brander  v.  Brander  (2),  Paiis  v.  Paris  (3),  Witts 
V.  Steere  (4),  and  Barclay  v.  Wainewiight  (5) :  which  last  case,  they 
said,  was  precisely  in  point. 

Mr.  Fade,  for  the  testator's  executor,  said  that,  ever  *since  [  *477  ] 
1830,  the  half-yearly  dividend  on  the  Assurance  Company's  stock, 
had  been  21.  10s.  per  cent. :  that,  when  the  distribution  was  made 
in  pursuance  of  the  resolution  of  June,  1840,  the  Court  held  that 
part  of  the  amount  was  to  be  considered  as  dividend,  and  the 
remainder  as  capital :  and  that  the  Court  ought  to  come  to  the  same 
conclusion  with  respect  to  the  distribution  in  question ;  for  it  was 
made  up  of  the  ordinary  half-yearly  dividend  of  22.  10s.  per  cent., 
and  of  a  bonus  or  increase  of  capital,  at  the  rate  of  52.  per  cent. 
He  referred  to  Lord  Cottenham's  order  of  April,  1888 ;  and  added 
that  the  Assurance  Company,  in  directing  the  distribution  in 
question,  had  deviated  from  their  regular  course,  which  they  had 
no  right  to  do ;  and  that  there  was  no  magic  in  their  phraseology. 

Thb  Vicb-Chancbllob  : 

This  is  a  very  plain  case.     The  question  must  be  determined  by 
the  mode  in  which  the  Company  have  dealt  with  their  profits. 

(1)  40  B.  B.  198  (7  Sim.  634).  (4)  9  B.  B.  192  (13  Ves.  363). 

(2)  4  B  B.  348  (4  Vea.  800).  (5)  9  B.  B.  245  (14  Ves.  66). 

(3)  7  B.  B  379  (10  Yes.  185). 
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[  H7B  ] 


The  sum  which  the  petitioner  asks  to  have  paid  to  her,  was 
taken  out  of  the  profits  of  the  Company,  and,  as  such,  it  would, 
piivul  facie,  belong  to  the  petitioner  as  tenant  for  life  of  the  stock 
in  respect  of  which  it  was  paid.  Nevertheless,  the  Company  might 
have  declared,  if  they  had  thought  proper  so  to  do,  that  part  of  it 
should  be  dividend,  and  part  capital.  But,  instead  of  doing  80, 
they  have  declared  the  whole  to  be  dividend ;  and,  therefore,  the 
tenant  for  life  is  entitled  to  the  whole. 

The  Lord  Chancellor's  order  applies  only  to  the  Governor  and 
Company  of  the  Bank  of  England,  and  not  to  any  other  Company. 
Therefore,  it  manifests  that,  *what  other  Companies  declare  to  be 
dividend,  shall  be  taken  as  dividend. 

If  the  testator  in  this  case  had  intended  that  the  tenant  for  life 
of  his  Boyal  Exchange  Assurance  stock,  should  not  receive  a  greater 
dividend  upon  it  than  5Z.  per  cent,  per  annum,  and  that  the  rest 
should  be  considered  as  capital,  he  might  have  said  so. 

Order  the  costs  of  all  parties  to  be  taxed  and  paid  out  of  the 
1882.  lis.,  and  the  balance  to  be  paid  to  the  petitioner. 


1847. 
Jan.  26,  30. 

Shadwell, 
V..C. 

Affirmed  on 
Appeal. 

[487] 


[  •488  ] 


WILSON  V.  WILSON. 

(15  Simons,  487—500;  S.  C.  11  Jur.  340.) 

On  a  reference  to  the  Master,  under  a  decree,  all  the  evidence  referred  to 
in  the  decroe  is  before  the  Master.  Therefore,  a  party  who  objects  to  the 
draft  of  the  Master's  report,  on  the  ground  that  it  is  not  warranted  by  the 
evidence,  is  not  boiind  to  produce  office  copies  of  the  depositions ;  but  he 
ought,  previously,  to  notify  to  the  Master  what  parts  of  the  evidence  he 
intends  to  rely  upon. 

By  the  decree  [made  at  the  hearing  of  this  cause,  which  the  House 
of  Lords  affirmed,]  it  was  referred  to  the  Master  to  settle  and 
approve  of  a  proper  deed  of  conveyance  for  the  purpose  of  carrying 
into  effect  [certain]  articles  of  separation  of  the  1st  of  June,  1848 ; 
and  the  Master  was  directed  to  insert,  in  such  deed,  a  joint  and 
several  covenant  by  Nathan  Wetherell  and  William  Carr  Foster,  with 
John  Wright  Henniker  Wilson,  to  indemnify  him  against  all  the 
debts  and  liabilities  of  Mary  Wright  Henniker  Wilson,  which  existed 
on  the  1st  of  June,  1848,  and  all  her  subsequent  and  future  debts 
and  liabilities ;  and  the  bill  in  the  cross  suit  was  dismissed  with 
costs. 

On  the  5th  of  August,  1846,  the  Master,  Mr.  Senior,  *reported 
that  he  had  settled  the  draft  of  a  proper  deed  of  conveyance  for  the 
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parpoee  of  carrying  the  articles  of  separation  into  effect,  and  had      Wilsok 
inserted  therein  a  joint  and  several  covenant  by  the   plaintiffs,       wilsoh. 
^etherell  and  Foster,  to  indemnify  the  defendant,  John  Wright 
Henniker  Wilson,  a^i^ainst  all  the  debts  and  liabilities  of  the  plaintiff, 
Mary  Wright  Henniker  Wilson,  which  existed  on  the  1st  of  June, 
1848,  and  all  her  subsequent  and  future  debts  and  liabilities. 

The  plaintiffs  took  four  exceptions  to  the  report.  The  first 
alleged,  generally,  that  the  draft  was  not  a  proper  deed  (draft  of  a 
proper  deed — qu.  ?)  for  carrying  the  articles  into  effect.  The  second, 
that  the  Master  ought  not  to  have  inserted  in  the  draft,  as  he  had 
done,  a  covenant  by  Foster  and  Wetherell,  with  Mr.  Wilson,  to 
indemnify  him  from  all  the  debts  and  liabilities  to  which  he  was 
subject  on  the  2nd  (i)  of  June,  1848.  The  third,  that  the  Master  had 
not  stated  in  his  report  that,  on  the  settling  of  the  dftraft,  the 
plaintiffs  read,  or  proposed  to  read  before  him,  with  reference  to 
the  draft  of  a  proper  deed,  the  depositions,  admissions  and  exhibits 
in  the  cause  which  the  exception  specified,  and  which  were  entered 
in  the  decree.  The  fourth  exception  was  that,  though  the  plaintiffs 
tendered  and  proposed  to  read  in  evidence  before  the  Master,  on 
his  proceeding  to  settle  the  draft,  the  depositions,  admissions  and 
exhibits  mentioned  in  the  third  exception,  the  Master  rejected  or  did 
not  receive  the  same. 

Mr,  Bethell  and  Mr.  Lloyd,  in  support  of  the  third  and  fourth 
exceptions : 

The  plaintiffs  left  in  the  Master's  office  a  copy  of  the  depositions 
which  had  been  printed  for  the  purpose  of  *being  used  on  the  appeal  [  *489  ] 
to  the  House  of  Lords,  and  took  out  a  warrant  on  leaving  it.  After 
that,  a  warrant  was  taken  out  to  prepare  the  report.  Then  the 
plaintifiis  took  out  a  warrant  to  review  the  report;  because  the 
Master  had  inserted  in  the  draft,  improperly  as  they  thought,  a 
covenant,  by  Foster  and  Weitherell,  to  indemnify  Mr.  Wilson  against 
his  own  debts.  When  the  Master  was  attended  on  that  warrant, 
the  plaintiffs'  counsel  proposed  to  read  the  printed  copy  of  the 
depositions,  but  the  defendants'  counsel  objected  to  its  being  read, 
because  it  was  not  an  office  copy ;  and  the  Master  allowed  the 
objection.  The  consequence  was  that  our  evidence  was  wholly 
excluded ;  for  it  was  then  too  late  for  us  to  bring  in  office  copies  of 
the  depositions.  We  contend,  however,  that  it  was  not  necessary 
for  OS  to  do  so  ;  for  a  party  who  carries  a  decree  into  the  Master's 

(1)  8ic, 
B.B. — ^VOI*.  MtXIV.  9 
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WIL80N      ofSce,  virtually  carries  in  all  the  evidence  on  which  it  is  fonnded ; 

Wilson,  ^t^^  (fts  Lord  Gottenham  held  in  a  case  that  came  before  him  a  few 
years  ago)  (i),  nothing  further  is  required  of  him  except  to  give  the 
Master  notice  of  the  evidence  which  he  means  to  make  use  of; 
which  we  did,  by  leaving  the  printed  copy  of  the  depositions  in  the 
Master's  office.  Therefore,  we  submit  that  the  Master  ought  to  have 
allowed  us  to  read  the  evidence,  especially  in  a  case  where  the 
question  before  him,  was  what  was  the  true  intent  and  meaning  of 
the  parties  to  an  executory  instrument. 

Mr,  James  Parker  and  Mr.  Busk^  in  support  of  the  report,  said 
[  *490  ]  that  the  Master  was  justified  in  rejecting  *the  evidence ;  for,  first, 
it  was  not  tendered  either  at  the  proper  time  or  in  the  proper  form ; 
and,  secondly,  that  it  related  to  a  question  which  was  not  before  the 
Master,  but  had  been  decided  by  the  Court  at  the  hearing  of  the 
cause,  namely,  whether  there  was  a  clerical  error  in  the  articles  of 
separation. 

The  Vicb-Chancbllor  : 

Before  I  decide  on  these  exceptions,  I  will  ascertain  from  the 
Master  what  actually  took  place  in  his  office. 

Jam.  30.         ThE  YiCB-GhANCELLOR  : 

I  have  had  an  interview  with  Master  Senior,  and  he  stated  to  me 
that  what  took  place  in  his  office  with  regard  to  these  exceptions, 
was  that  the  depositions  which  had  been  printed  in  the  appendix  to 
the  case  for  the  House  of  Lords,  were  left  in  his  office  on  the  10th  of 
June,  and  a  warrant  was  taken  out  on  leaving  them.  There  was  no 
dispute,  as  to  that  evidence,  upon  that  warrant.  Afterwards,  two 
other  warrants  were  taken  out ;  one  to  prepare  and  the  other  to 
review  the  report.  When  the  Master  was  attended  under  those 
warrants,  the  counsel  for  the  plaintiffs  proposed  to  read  the  printed 
depositions ;  but  the  counsel  for  the  defendants  objected  that  no 
evidence  had  been  left,  because  nothing  could  be  evidence  except 
the  office  copies  of  the  depositions ;  and  the  Master  allowed  the 
objection. 

I  cannot  but  think  that,  in  so  doing,  the  Master  adhered  to  mere 
form,  and  disregarded  the  substantial  justice  of  the  case. 

The  object  of  the  plaintiffs'  counsel  was  to  procure  the  omission 
of  a  covenant  in    the  draft  which  the  Master  had  settled  and 

(1)  The  name  of  the  case  was  not  mentioned;  but  the  6dth  Qenoral  Order 
of  April,  1828,  was  referred  to. 
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approved  of,  on  the  ground  that;  the  ^clause  on  which  that  covenant 
was  founded,  had  been  inserted  in  the  articles  under  such  circum- 
stances that  it  ought  not  to  be  regarded ;  and  the  evidence  was 
tendered  for  the  purpose  of  showing  what  those  circumstances 
were. 

I  do  not  now  recollect  the  whole  of  the  evidence ;  but,  as  it  formed 
part  of  the  decree,  and  as  the  leaving  of  the  printed  depositions 
was  a  sufficient  notification,  to  the  Master,  of  the  evidence  which 
the  plaintiffs  intended  to  rely  upon,  I  think  that  the  Master  ought 
not  to  have  rejected  it. 

Consequently,  I  shall  allow  the  third  and  fourth  exceptions. 

[The  Vicb-Chancbllor'8  order  was  affirmed  by  the  Lord 
Chancellob.] 


Wilson 

V. 

Wilson. 
L  '^Sl  ] 


KICHARDS  V.   PATTE80N. 

(15  SimoM,  501 ;  S.  C.  11  Jur.  113.) 

A  testator  bequeathed  all  his  property  in  the  Austrian  and  Russian  funds, 
and  also  that  vested  in  a  Swedi^  mor^g^e  security.  The  testator,  at  the 
date  of  his  will,  had  several  sums  invested  on  different  Swedish  mortgages : 
Held,  that  the  bequest  was  not  void  for  uncertainty,  but  that  all  the  sums 
invested  on  Swedish  mortgages  passed  by  it. 

Thb  testator  in  the  cause,  by  a  codicil  to  his  will,  bequeathed,  to 
his  wife  and  another  person,  all  his  property  in  the  Austrian  and 
Bussian  funds :  '*  and  also  that  vested  in  a  Swedish  mortgage 
security.**  At' the  date  of  the  codicil,  he  had  several  Swedish 
mortgages. 

On  the  cause  coming  on  to  be  heard  for  further  directions, 

Mr.  Bacon  and  Mr.  Speedy  for  the  residuary  legatees,  contended 
that  the  words  of  the  bequest  were  not  sufficient  to  include  all 
the  Swedish  securities;  and  that,  as  no  particular  security  was 
mentioned,  the  bequest  was  void  for  uncertainty. 

Mr.  James  Parker^  Mr.  Calvert,  and  Mr.  Chapman,  appeared 
for  the  other  parties. 

The  Yicb-Chamcbllor  said  that  the  words  on  which  the  question 
arose,  were  equivalent  to :  "  all  my  property  vested  in  Swedish 
mortgage  security,"  and,  therefore,  the  bequest  was  not  void  for 
oncertainty;  but  all  the  testator's  property  invested  on  Swedish 
mortgages  passed  by  it. 

9—2 


1847. 
Fob,  10. 

Shadwbll, 
V.-C. 

[501] 
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1848.  SWABEY  V.  SWABEY. 

•^^22^-  ( 15  Simons,  502-504.) 

f  "*  ^  [Sbb  ante,  p.  89.] 

1847.  M0KRI8  V.  M0EEI8. 

Feb,  12, 13.      ^^^  Simons,  505—510;  S.  C.  16  L.  J.  Ch.  201 ;  11  Jur.  178;  on  appeal,  11 

SHADWBLL,      ^  Jur.  196.) 

^•"^*  Ornamental  timber  protected,  though  the  mansion-house  had  been  pulled 

On  Appeal.  down,  and  the  bill  did  not  complain  of  that  act. 

Feb.  27. 

In  June,  1819,  Sir  John  Morris,  the  grandfather  of  the  plaintiff 

f^oTTrarHAM    *^^  **^®  father  of  the  defendant,  settled  the  barony  of  Sketty  in 

1^^-  Glamorganshire,  and  all  his  other  estates,  on  himself  for  life,  with 
^  ^^  ■'  remainder  to  the  use  of  trustees  for  1,000  years,  upon  certain  trusts 
hereinafter  declared,  and,  subject  to  that  term,  to  the  use  of  the 
same  trustees  during  the  life  of  the  defendant  without  impeachment 
of  waste,  (provided  the  same  should  be  committed  or  suffered  with 
the  privity  and  assent  of  the  defendant),  upon  trust  to  preserve 
the  contingent  remainders  thereinafter  limited,  and  to  permit  the 
defendant  to  receive  the  rents  of  the  estates,  during  his  life,  with 
remainder  to  the  use  of  the  plaintiff,  during  his  life,  without 
impeachment  of  waste,  with  remainders  to  the  use  of  the  plaintifTs 
first  and  other  sons  successively  in  tail  male,  with  remainder  to  the 
use  of  himself  in  fee  :  and  he  reserved  to  himself  and  gave  to  the 
defendant  and  the  plaintiff,  when  they  should  be  in  possession  or 
in  receipt  of  the  rents  of  the  estates,  power  to  grant  building 
leases. 

Sir  John  died  soon  after  the  date  of  the  settlement.  The  defen- 
dant then  entered  into  possession  of  the  estates,  and,  whilst  the 
plaintiff  was  an  infant,  pulled  down  the  mansion-house  thereon. 
Some  years  after  the  plaintiff  had  attained  twenty- one,  the  defendant 
felled  some  and  marked  for  felling  other  trees  which  his  father  had 
either  planted  or  left  standing  and  growing  for  the  ornament  or 
shelter  of  the  house,  in  the  lawns,  gardens  and  pleasure-grounds 
[  *506  ]  belonging  to  it.  Whereupon  *the  bill  was  filed  to  restrain  the 
defendant  from  felling  any  more  of  the  trees. 

The  affidavits  in  support  of  the  bill,  stated  that  the  plaintiff  was 
only  eight  or  nine  years  old  when  the  defendant  pulled  down  the 
house,  and  that,  as  soon  as  he  was  old  enough  to  form  an  opinion 
on  the  act,  he  disapP^ o^6<l  of  it,  but  abstained  from  expressing  his 
disapproval,  becau^^  ^^  ^^^  dependant  on  his  father ;  that  the  site 
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of  the  faottse  was  very  healthy,  and  the  land  about  it  very  suitable       Mouus 
for  building  purposes ;  and  that  none  of  the  trees  which  the  defen-      Mouiid. 
dant  had  felled  or  marked  for  felling,  were  blighted  or  stunted,  but 
all  of  them  were  healthy  and  sound  and  very  ornamental ;  and  that, 
if  any  further  cutting  were  allowed,  the  property  would  be  greatly 
deteriorated  in  its  building  and  agricultural  value. 

The  defendant's  affidavit  stated  that  his  father  erected  the 
mansion-house  mentioned  in  the  bill,  in  or  about  the  year  1770, 
and,  not  having  land  sufficient  to  form  a  lawn  and  pleasure-grounds, 
took  a  lease  of  about  thirty-six  acres,  which  were  not  comprised  in 
ftbe  settlement,  but  had  become  absolutely  vested  in  the  defendant : 
that  though  the  land  on  which  the  mansion-house  and  the  greater 
part  of  the  trees  stood,  was  comprised  in  the  settlement,  yet  the 
veins  of  coal  under  it,  with  power  to  sink  pits  and  do  other  acts  on 
any  part  of  the  surface  for  getting  the  coal,  were  reserved  by  the 
person  of  whom  the  settlor  purchased  the  land  and  part  of  the 
lawn ;  and  that  the  rest  of  the  lawn  and  the  whole  of  the  pleasure- 
grounds,  were  formed  out  of  the  leasehold  land;  and  that  land 
formed  so  essential  a  part  of  the  demesne,  both  in  extent  and 
position,  as  to  render  the  remaining  part  of  the  lawn  totally  unfit 
tor  that  purpose  if  separated  ^therefrom  :  that  the  defendant  had  [  *607  ] 
lately  divided  the  leasehold  part  into  small  enclosures,  some  of 
which  were  under  tillage,  and  thereby  its  former  character  was 
destroyed :  that,  owing  to  the  smoke  arising  from  copper- works  in 
the  neighbourhood  of  the  mansion-house,  and  to  the  probability  of 
the  veins  of  coal  under  it  being  worked,  which  would  render  it 
nnsafe,  the  settlor  quitted  it  and  shut  it  up,  about  five  years  before 
his  death,  and  made  preparations  for  building  a  family  mansion  on 
his  property  at  Sketty,  and  actually  formed  a  park,  pleasure-ground 
aod  garden  there ;  and  that,  in  1820,  the  defendant'  proceeded  to 
complete  what  his  father  had  begun,  and  pulled  down  the  old 
mansion-house  and  used  the  materials  in  building  a  new  one  at 
Skfctty :  that,  before  the  old  house  was  pulled  down,  a  coal-pit  was 
actually  opened  on  the  lawn  in  front  of  it,  and  another  had  been 
since  opened  in  another  place  near  the  site  of  it,  and,  in  consequence 
thereof  and  of  the  smoke  of  the  copper- works,  the  neighbourhood 
^as  totally  unfit  for  a  gentleman's  residence :  that  the  trees  which 
the  defendant  bad  cut  down,  had  arrived  at  maturity,  and,  though 
they  were  originally  planted  for  shelter  and  ornament,  they  had 
ceased  to  have  that  character :  in  addition  to  which  the  smoke  of 
tlie  copper- works  was  injurious   to  trees,  and,  on  that  account. 
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MoutiR      many  gentlemen  in  the  neighbourhood  had  cat  down  all  the  timber 
MoBRis.      on  their  estates. 

Mr.  James  Parker  and  Mr.  Beales  now  moved  for  the  injunction: 

They  said  that  the  defendant  alleged,  as  a  justification  for  cutting 
down  the  trees,  that  he  had  pulled  down  the  old  house ;  which  was 
*  an  act  of  waste ;  and  that  one  act  of  waste  did  not  justify  another: 
that  the  settlement  contained  a  power  to  grant  building  leases; 
and  it  appeared,  from  the  affidavits,  that  the  land  on  or\iear  which 
[  *508  ]  the  trees  stood,  afforded  several  *good  building  sites :  and  that  the 
defendant  did  not  venture  to  swear  that  any  of  the  trees  which  he 
had  felled  or  marked  for  felling,  were  injured  by  the  smoke  of  the 
copper- works.  They  cited  WeUesley  v.  Wellesley  (i),  and  The  DuJce 
of  Leeds  v.  Lord  Amherst  (2). 

Mr,  Bethell  and  Mr.  Rasch  for  the  defendant : 

The  case  of  WeUesley  v.  WeUesley  is  very  different  from  the 
present :  for  the  pulling  down  of  Wanstead  House  was  authorised 
by  the  settlement,  but  the  felling  of  the  trees  in  the  park  was  not ; 
therefore,  the  settlement,  impliedly  at  least,  protected  the  trees. 
Besides,  there  were  villas  in  or  near  the  park,  to  which  the  trees 
were  ornamental ;  and  there  was  a  probability  of  Wanstead  House 
being  rebuilt.  But,  in  this  case,  there  is  no  probability  or  even 
possibility  of  the  old  mansion  being  restored.  The  pleasure-grounds, 
too,  and  part  of  the  lawn,  have  become  absolutely  vested  in  the  defen- 
dant, and  he  has  destroyed  their  character ;  and  thereby  the  small 
fragment  that  remains,  has  become  wholly  unfit  for  the  purposes  of  a 
lawn.  In  The  Duke  of  Leeds  v.  Lord  Amherst,  the  bill  complained  of 
the  entire  act  of  waste,  that  is  to  say,  of  the  pulling  down  of  Keeton 
Hall,  as  well  as  the  felling  of  the  timber ;  but  the  bill  in  this  case, 
does  not  complain  of  the  house  being  pulled  down.  And,  that  being 
so,  and  as  the  pleasure-grounds  and  lawn  have  been  destroyed  as 
such,  the  trees  can  be  no  longer  considered  as  ornamental ;  and, 
consequently,  this  Court  ought  not  to  interfere  to  protect  them. 

The  Vicb-Chancellor  : 

This  is  a  very  simple  case. 
[  509  ]  It  is  very  painful  to  see  a  son  asserting  rights  against  his  father 

under  any  circumstances  ;  but,  if  the  son  has  rights,  they  must  be 
protected. 

(1)  38  E.  E.  161  (6  Sim.  497).  (2)  65  E.  E.  609  (14  Sim.  357). 
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It  is  observable  that,  strictly  speaking,  the  defendant  has  no  right       morris 
whatever  to  cut  timber,  because  he  has  no  legal  estate.       The      morrts. 
property  is  limited  to  the  trustees  during  his  life,  without  impeach- 
ment of  waste,  provided  that  the  same  should  be  committed  with 
his  privity  and  assent.     Strictly  speaking,  therefore,  he  has  not 
any  right  to  cut  the  trees.    No  objection  has  been  made  on  account 
of  the  trustees  not  being  parties  to  the  record ;  nor  do  I  think  that  "* 
it  at  all  affects  the  substance  of  the  case.  Then  it  comes  to  this :  that 
the  plaintiff,  who  has  a  legal  estate  for  life  in  remainder,  complains 
of  the  act  which  has  been  done  by  his  father,  who  is  the  cestui 
que  trust  of  the  legal  estate  in  possession,  which  is  vested  in  the 
trustees  during  his  life. 

Now  it  appears  to  me  that  the  general  rule  regarding  trees 
planted  for  shelter  and  ornament,  must  apply  to  this  case,  unless, 
upon  the  face  of  the  settlement,  or  independently  of  the  settlement, 
you  can  show  that  the  rule  is  not  applicable. 

I  admit  that  this  case  differs  very  widely  in  some  respects  from 
the  case  of  Weliesley  v.  WeUesley;  but  I  observe  that  there  is  a 
power  in  the  settlement  to  demise  to  persons  who  shall  be  willing 
to  build  houses  or  to  repair  houses ;  and  I  think  that  that  does 
tend  to  sustain  the  right  of  those  in  remainder  to  have  the  trees 
preserved  which  were  originally  planted  for  shelter  and  ornament. 
Because,  though  the  mansion-house,  which  the  trees  were  intended 
to  shelter  and  ornament,  no  longer  exists,  yet  there  is  a  possibility 
of  leases  being  made  for  the  ^purpose  of  building  houses  which  may  f  *^io  ] 
receive  a  benefit  from  the  ornament  or  the  shelter  afforded  by  the 
trees ;  and,  in  that  respect,  it  is  something  like  the  case  of  WeUesley 
V.  WeUesley.  But  my  opinion  is  that  I  am  bound  to  administer  the 
general  law  of  this  Court,  which  will  not  permit  the  person  who  is 
merely  tenant  for  life  without  impeachment  of  waste,  to  cut  down 
these  trees,  which  it  is  admitted  on  all  hands  were  either  planted 
or  left  standing  for  shelter  and  ornament.  Therefore  I  shall  grant 
the  injunction  (l). 

^  1 }  A  motion  to  discharge  the  order  terms  of  the  settlement.    I  see  nothing        ^eb,  27. 

was  refused  by  the  Lord  Chancellor  in  the  acts  of  the  settlor  to  alter  the  

[who  said] :  *!  see  no  intention  to  with-  character  of  the  property.    The  tenant      [  *11  J^* 

draw  this  property  from  the  protection  for  life  had  no  right  to  pull  down  the  J 

which  this  Court  extends  to  property  house,  and  therefore  no  right  to  cut 

no  situated.      The  settlor  might  not  down  the  timber.     The  Vice-Chan- 

intend  to  continue  his  residence  there,  CELLOR  is  accordingly  entirely  right, 

but  the  resiience  does  not  confer  the  and  the  appeal  must  be  dismissed. 

right  to  protection ;  it  arises  from  the 
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1847.  DORVILLE  V.  WOLFF. 

^^^  (15  Simons,  610—512 ;  S.  C.  16  L.  J.  Ck  179;  11  Jur.  160.) 

^^^Tf"^  ^  testator  bequeathed  a  fund  in  trust  for  Elizabeth  D.  for  her  life,  and, 

''  '  after  her  decease,  in  trust  for  four  of  her  children,  whom  he  named :  "  or 

I-     ^  the  suryivor  or  sunriYors  of  them,  for  their  maintenance,  until  they  seyerallT 

attain  the  age  of  twenty-one  years,  when  each  of  them  will  be  entitled  to 

claim  a  fair  proportion  of  the  principal."   Only  one  of  the  children  survived 

the  mother : 

Held,  that  that  one  was  entitled  to  the  whole  fund,  though  two  of  the 
deceased  children  attained  twenty-one. 

The  testator  in  this  cause  made  the  following  beqaest  by  a  codicil 
to  his  will,  dated  the  8th  of  February,  1814 :  ''  I  give  and  bequeath 
to  my  dear  friend,  Elizabeth  Dorville,  one  annuity  of  20(M.  for 
and  during  her  natural  life,  and,  after  her  decease,  in  trust  for 
her  children,  namely,  Elizabeth,  Henry,  Arabella,  and  Greorgiana 
Dorville,  or  the  survivor  or  survivors  of  them,  for  and  towards  their 
maintenance  and  support  until  they  severally  attain  the  age  of 
twenty-one  years,  when  each  will  be  entitled  to  claim  a  fair  propor- 
[  *6ii  ]  tion  of  the  principal,  *and,  in  order  to  secure  the  said  annuity  of 
2002.  to  my  dear  friend  Elizabeth  Dorville  and  her  children,  I 
direct  that  a  sum  of  money  sufficient  to  produce  the  said  annuity 
of  2002.  be  vested  or  disposed  of  in  Government  stock  in  the  names 
of  my  trustees/* 

The  testator  died  in  1815.  Elizabeth  Dorville  and  all  her  chil- 
dren named  in  the  codicil,  survived  the  testator.  Three  of  them 
died  in  her  lifetime,  two  being  adult,  and  the  other  an  infant 
Elizabeth  Dorville  died  in  1844.  Her  only  surviving  child  claimed, 
as  such,  the  fund  that  had  been  provided  for  payment*  of  the 
annuity. 

Mr.  BetheU  and  Mr.  Collins^  in  support  of  that  claim,  cited 
CrippsY.  Wolcott  (i),  Blewitt  v.  Roberts  (2),  Pope  v.  Whitcombe  i^). 
Wordsworth  v.  Wood  (4). 

Mr.  Hodgson  and  Mr.  Qlasse,  for  the  personal  representative 
of  the  two  deceased  children  who  attained  twenty -one,  said  : 

The  gift  is  made  to  the  children,  not  as  a  class,  but  as  individuals, 
by  their  names ;  and,  when  they  should  attain  twenty-one,  each 
was  to  be  entitled  to  claim  a  fair  proportion  of   the  principal. 

(1)  20  E.  K.  268  {i  Madd.  11).  (4)  48  R.  E.  191  (2  Beav.  25 ;  4  My. 

(2)  64  E.  K.  291  (Cr.  &  Pli-  274).  &  Or.  641). 


(3)  27  E.  E.  32  (3  jjusa.  124). 
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Therefore  we  sabmit  that  all  the  children  who  attained  twenty- 
one,  took  absolute  vested  interests  ;  that  is  to  say,  that  the  words, 
"survivor  or  survivors,"  mean  those  who  should  live  to  attain 
twenty-one. 


DORVILLE 

r. 

WoLVr. 


Mr.  Sheffield  appeared  for  the  trustees  of  the  fund. 

The  Yice-Chamcbllob  : 

The  children  could  not  claim  a  share  of  the  principal  unless  they 
survived  their  mother;  and  it  is  clear  to  my  mind,  taking  the 
whole  of  the  bequest  together,  that  the  testator  intended  those 
children  only  to  take  a  share,  who  should  survive  their  mother. 

He  seems  to  have  made  his  will  under  the  impression  that  Mrs. 
Dorville  would  die,  leaving  her  children  infants. 

Decree  that  the  plaintiff,  as  the  only  child  of  Elizabeth  Dorville 
who  survived  her,  is  entitled  to  the  whole  of  the  fund. 


[612] 


WALL  V.  WALL. 

(15  Simons,  513—522 ;  S.  C.  16  L.  J.  Ch.  305 ;  11  Jur.  403.) 

A  testator  gave  to  his  wife  an  annuity  or  clear  yearly  rent-charge  of 
1,800/.,  clear  of  all  taxes  and  deductions:  Held,  that  the  annuity  was 
subject  to  property  tax(l). 

A  testator  gave  a  legacy  to  his  daughter,  a  married  woman,  on  condition 
that  she  should  relinquish  her  claim  to  a  reversionary  chose  in  action  under 
his  marriage  settlement :  Held,  that  the  married  woman  with  her  husbaud's 
concurrence  could  effectually  elect  to  take  the  legacy  (2). 

Bt  the  settlement  on  the  marriage  of  William  Wall  and  Elizabeth 
his  wife,  dated  the  11th  of  September,  1802,  certain  sums  of  money 
and  stock  were  settled  in  trust,  after  the  death  of  the  survivor  of 
them,  for  their  younger  children.  There  was  issue  of  the  marriage 
a  son  and  a  daughter  only.  The  settlement  did  not  contain  any 
power  to  invest  the  funds  comprised  in  it  in  the  purchase  of  lands  ; 
but,  in  or  prior  to  1880,  the  whole  of  them  was  so  invested  with  the 
consent  of  William  Wall  and  his  son  and  daughter,  and  the  lands 
purchased  therewith  were  conveyed  to  the  trustees  upon  the  trusts 
of  the  settlement. 


(1)  Peareth  y.  Marriott  (1882)  22 
Ch.  D.  182,  52  L.  J.  Ch.  221,  48  L.  T. 
170;  OUadow  y.  Leetham  (1882)  22 
Ch.  D.  269,  52  L.  J.  Ch.  102,  48  L.  T. 
2W ;  In  re  BuckU  [1894]  1  Ch.  286,  63 


L.  J.  Ch.  330,  70L.  T.  115. 

(2)  In  re  Vardwi's  Trusts  (1885)  31 
Ch.  D.  275,  55  L.  J.  Ch.  259,  53  L.  T. 
895 ;  but  see  WiUiania  v.  Mayne  (1867) 
Ir.  Bep.  1  Eq.  519. 


1847. 

Feb,  20,  21. 

AyrU  13. 

Shadwbll, 
V.-C. 

[613] 
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Wall  In  1885,  the  daughter  married  the  Baron  de  Thoren ;  and,  b 

Wall,  December,  1886,  William  Wall  settled  a  freehold  estate  of  the  yearly 
value  of  890/.  on  them  and  their  children ;  and,  in  August,  1840. 
he  settled  1,000Z.  8^/.  per  Gent,  stock  on  the  Baroness  and  her 
children. 

William  Wall,  by  his  will  dated  the  29th  of  July,  1842,  devised 
his  real  estates  to  his  son,  William  Ellis  Wall,  and  Edward  Jones 
W^illiams  in  fee,  to  the  use,  intent,  and  purpose  that  they  should 

[  •614  ]  permit  his  wife,  Elizabeth  *Wall,  during  her  life,  to  receive,  out  of 
the  rents  thereof,  and  also  out  of  the  income  of  his  residuary  per- 
sonal estate  thereinafter  bequeathed  to  them,  an  annuity  or  clear 
yearly  rent-charge  of  1,8002.  clear  of  all  taxes  and  deductions,  and, 
subject  thereto,  to  the  use  of  William  Ellis  Wall,  for  his  life,  witb 
remainders  to  his  first  and  other  sons  successively  in  tail  male ;  and 
he  bequeathed  his  residuary  personal  estate  to  William  Ellis  Wall 
and  Edward  Jones  Williams,  in  trust,  as  to  18,000/.  part  thereof 
(and  which  he  charged  on  his  real  estate  in  case  his  personal  estate 
should  be  insufiicient),  to  invest  the  same,  as  soon  as  conveniently 
might  be  after  his  decease,  on  Government  or  real  securities,  and 
to  pay  the  interest  of  the  securities  to  his  daughter,  the  wife  of  the 
Baron  de  Thoren,  for  her  separate  use  and  without  power  of 
anticipation,  during  her  life,  and,  after  her  decease,  in  trust  as  to 
the  sum  of  9,000/.,  part  of  the  18,000/.,  for  such  one  or  more  of  her 
children  or  of  their  or  any  of  their  issue  born  in  her  lifetime,  as 
she  should  appoint  by  deed  or  will,  and,  in  default  of  such  appoint- 
ment, and  also  as  to  the  sum  of  9,000/.,  the  residue  of  the  18,000{., 
in  trust  for  her  children  in  equal  shares  ;  and,  after  reciting  (as  the 
fact  was),  that  his  daughter,  under  his  marriage  settlement,  would 
become  entitled,  as  a  younger  child,  to  upwards  of  12,000/.,  declared 
that  so  much  of  the  said  sums  of  9,0(K)/.  and  9,000/.  so  thereby  given 
to  or  in  trust  for  her,  should  be  abated  and  reduced  [by]  (i)  such 
an  amount  as  she  should  be  entitled  to  receive  as  a  younger  child 
as  aforesaid  ;  it  not  being  his  intent  and  meaning  that  she  should 
be  entitled,  under  the  settlement,  to  her  portion  as  a  younger  child, 
as  well  as  the  said  sums  of  9,000/.  and  9,000/. ;  and,  after  disposing 
of  the  remainder  of  his  residuary  personal  estate,  he  declared  that 
the  provisions  in  and  by  his  will  made  for  his  wife  and  children, 

[  •51 5  ]       were  so  made  for  them,  and  that  they  should  respectively  *accept 
and  take  the  same  in  full  discharge,  lieu,  and  satisfaction  of  aud 
tor  all  and  every  the  estates,  sum  and  sums  of  money,  and  other 
(I)  *'  To  "  by  a  clerical  error  in  the  original  report. — O.  A.  S. 
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provisions  given  to  or  made  for  them  respectively  in  and  by  the  wall 
settlement  made  previous  to  his  marriage  with  his  said  wife,  and  wall. 
that  his  wife  should  also  accept  and  take  the  same  in  bar,  satis- 
faction, and  discharge  of  all  her  claims  of  dower  and  thirds  at 
common  law  and  free  bench  by  custom  or  otherwise,  of,  in,  to,  or 
out  of  all  and  every  his  real  and  personal  estate ;  and  he  directed 
that  his  said  wife  and  children  should,  when  thereunto  requested, 
seal  and  execute  to  his  trustees  for  the  time  being,  all  such  releases, 
acquittances,  and  discharges  of  such  their  respective  claims  and 
demands,  and  also  convey  and  assure  and  cause  to  be  well  and 
effectually  conveyed,  all  and  every  the  estates  purchased  with  the 
monies  in  the  said  settlement  mentioned,  upon  the  trusts  of  his  will, 
as,  by  his  trustees  or  their  counsel,  should  be  reasonably  devised  or 
advised  and  required. 

The  testator  died  in  October,  1844,  leaving  his  wife  and  the  other 
persons  named  in  his  will,  him  surviving. 

The  plaintiff  was  the  eldest  son  of  William  Ellis  Wall  and  the 
first  tenant  in  tail  of  the  estates  devised  by  the  will.  The  bill  was 
filed  to  carry  the  trusts  of  the  will  into  execution.  It  alleged, 
amongst  other  things,  that  the'  testator's  widow  and  the  Baroness 
de  Thoren  ought  to  elect  whether  they  would  take  the  benefits  given 
to  them  by  the  will,  or  the  provisions  made  for  ihem  by  the  settle- 
ment ;  that,  though  the  former  was  willing  to  elect  to  take  under 
the  will,  the  latter  was  unwilling  to  declare  her  election  until  it 
had  been  ascertained  whether  it  would  be  for  her  benefit,  or  for 
the  benefit  of  her  and  her  children  (all  of  whom  were  infants)  *to  [  *^16  ] 
elect  to  take  the  benefits  given  to  them  by  the  will,  in  prefer- 
ence to  those  provided  for  her  by  the  settlement,  and  whether  her 
election  would  extend  to  any  benefits  given  to  her  children  by  the 
will,  or  to  her  own  life-estate  and  interest  only  under  it ;  that  the 
Baron  de  Thoren  alleged  that  he  could  not  be  bound  by  the  election 
of  his  wife ;  but  the  bill  charged  that,  whatever  rights,  if  any,  the 
Baron  might  acquire  by  operation  of  law,  in  right  of  his  wife,  in 
the  trast  funds  and  monies  comprised  in  the  settlement  or  the  real 
estates  purchased  therewith,  were  subject  to  the  Baroness's  sole 
and  exclusive  right  of  election,  and  that,  in  case  she  should  elect  to 
take  under  the  will,  the  whole  of  those  trust  funds  and  monies, 
or  the  real  estates  purchased  therewith,  would  sink  into  and  form 
part  of  the  testator's  residuary  estates,  and  pass  according  to  the 
dispositions  made  thereof  by  the  will. 

The  Baron  and  the  Baroness  put  in  a  joint  answer.     The  Baroness 
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Wall       elected,  bo  far  as  she  lawfully  could,  to  take  under  the  will ;  and  the 
Wall.       Baron  Bubmitted  that  his  rights  could  not  be  prejudiced  by  his  wife 
so  electing. 

The  cause  was  heard  in  February,  1846  ;  and,  in  pursuance  of 
the  decree  then  made,  the  Master  reported  that  it  would  be  for  the 
benefit  of  the  Baroness  to  elect  to  take  under  the  will. 
The  cause  now  came  on  to  be  heard  for  further  directions. 

Mr.  Stuart  and  Mr.  Oreene,  for  the  plaintiff : 

The  questions  to  be  decided  are,  whether  the  election  of  the 
[  •517  ]  Baroness  to  take  under  the  will,  will  or  *will  not  bar  the  Baron 
from  claiming,  by  virtue  of  his  marital  right,  his  wife's  interest 
under  her  father  and  mother's  marriage  settlement,  when  that 
interest,  which  is  now  reversionary,  shall  come  into  possession  by 
her  mother's  death. 

[And]  whether,  as  the  will  directs  that  Mrs.  Wall's  annuity  of 
1,800/.  shall  be  clear  of  all  taxes  and  deductions,  she  is  entitled  to 
be  paid  it  free  from  property-tax  ? 

[Another  question,  viz.,  whether  the  legacy  carried  interest  from 
the  death,  is  not  included  in  this  report.] 

We  submit  that  the  Baron  cannot  interfere  with  his  wife's  right 
to  elect,  and  that  he  will  be  bound  by  her  election :  Ardesoife  v. 
Bennet{l)9LadifCarany.Pidteney{2),Br€uil8hy.BracUsh{3).  *   *    * 

Elizabeth  Wall,  the  testator's  widow,  is  not  entitled  to  be  paid 

her  annuity  of  1,800Z.,  free  from  property-tax.     It  is  charged  on 

[  "SIS  ]       real  estate.       The  tenants  will  *deduct  the  tax  out  of  their  rents, 

and  the  trustees  of  the  will  have  a  right  to  deduct  it  out  of  the 

annuity. 

Mr.  Sidebottom,  for  the  widow,  contended  that,  as  her  annuity 
was  to  be  clear  of  all  taxes  and  deductions,  she  was  entitled  to  be 
paid  it  in  full :  Barksdde  v.  GiUiatt  (4). 

Mr.  Walker  and  Mr.  Dickinson  appeared  for  William  Ellis 
Wall,  the  plaintiff's  father. 

Mr.  Parry,  for  the  Baroness  de  Thoren,  contended,  first,  that 
the  Baroness's  right  to  elect  could  not  be  controlled  or  interfered 
with,  in  any  manner,  by  her  husband ;  that  he  would  be  precluded 

(1)  2  Dick.  463.  (3)  12  B.  R.  109  (2  Ball  &  B.  479). 

(2)  3  E.  H.  8  (2  Ves.  Jr.  544).  (4)  18  R.  E.  139  (1  Swanst  562). 
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from  enforcing  his  marital  right  to  the  settled  funds,  at  any  future        wall 
time,  by  the  Court  declaring,  as  it  ought  to  do,  that  the  Baroness       wall. 
had  elected  to  take  under  the  will,  and  directing  the  trustees  of  her 
father  and  mother's  marriage  settlement,  to  convey  the  estates  in 
which  the  settled  funds  had  been  invested,  to  the  trustees  of  the 
will.     ♦     ♦     ♦ 

Mr.  James  Parker  appeared  for  the  children  of  the  Baron  and 
Baroness. 

Mr.  Bethell  and  Mr.  Malins,  for  the  Baron  de  Thoren,  said  that  [  5i»  ] 
it  was  contrary  to  the  policy  of  the  law  to  interfere  with  rights 
conferred  by  marriage  ;  besides  which,  the  wife's  interest  under  her 
father  and  mother's  marriage  settlement,  could  not  now  be  dealt 
with ;  for,  notwithstanding  the  settled  funds  had  been  invested  in 
the  purchase  of  real  estates,  they  must  be  considered  as  personal 
estate,  and,  the  wife's  interest  being  reversionary,  any  order  that 
might  be  made  respecting  it,  would  be  nugatory.  [They  cited 
Jardan  v.  Jones  (i),  Brodie  v.  Barry  (2),  Frank  v.  Frank  (3).] 

Mr.  Koe  and   Mr.  Stinton  appeared  for  the  trustees  of  the 
testator's  will  and  marriage  settlement. 

Mr.  Stuart  replied. 

ThB    ViCB-GhANCELLOR  :  JuneU. 

I  have  read  over  the  papers  in  Wall  v.  WcM ;  and  it  seems  to  me 
that  there  is  no  difficulty  with  respect  to  any  one  of  the  questions 
which  were  brought  before  me,  except  that  which  regarda  the 
election. 

[After  dealing  with  the  question  of  interest,  which  is  not  included 
in  this  report,  his  Honour  continued  :] 

Then,  with  respect  to  the  question  about  the  payment  of  the  [  620  \ 
widow's  annuity  free  from  property-tax.  I  have  looked  at  the  102nd 
section  of  the  Property- Tax  Act,  and  it  is  quite  plain,  from  the 
language  of  that  section,  that  the  thing  that  is  given  is  the  thing 
that  is  to  pay  the  tax.  The  words  of  the  section  cannot  be  so 
strained  as  to  mean  that,  whether  the  property-tax  be  increased  or 
decreased  at  any  future  time  during  the  continuance  of  the  annuity, 
the  annuitant  is  to  receive,  every  year,  a  sum  of  a  given  amount. 

(1)  2  Ph.  170.  (3)  45  E.  E.  248  (3  My.  &  Cr.  171). 

(2)  13  E.  E.  37  (2  V.  &  B.  127). 
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Wall  The  words  amount  to  nothing  like  that ;  and  my  opinion,  therefore, 
Wall.       ^b  that  the  annuitant  is  liable  to  pay  the  property-tax. 

Ijastly,  with  respect  to  the  question  of  election. 

In  the  first  place,  it  is  to  be  observed  that  this  is  not  a  case  of 
election  in  the  common  sense  of  the  word,  where  the  election  arises, 
simply,  from  a  person  making  a  disposition,  as  his  own,  of  that 
which  is  not  his  own.  But,  here,  there  is  a  double  declaration. 
For  the  testator  first  directs,  in  very  singular  words,  that  the 
amount  which  he  has  given  by  his  will,  shall  be  diminished  by  the 
amount  of  the  provision  which  had  been  made  by  the  settlement ; 
and  then,  in  a  subsequent  part  of  his  will,  he  expressly  declares, 
in  language  somewhat  inconsistent  with  the  first,  but  he  does 
expressly  declare  that  that  which  is  given,  as  a  provision,  by 
[  *^2i  ]  the  settlement,  shall  *be  given  up  in  case  his  daughter  takes  that 
which  is  given  by  the  will.  But  then  there  is  this  to  be  remarked, 
namely,  that  the  provision  as  it  now  stands  under  the  settlement, 
is  a  reversionary  chose  in  action  of  the  daughter,  which  will  not 
vest  in  possession  until  the  death  of  her  mother,  and  there  is  no 
method  now  known  to  the  law  by  which  that  reversionary  interest 
can  be  absolutely  given  up  at  the  present  time.  It  cannot  effectually 
be  released  ;  nor  can  it  be  assigned.  Besides  which,  if  the  Court  is 
to  elect,  upon  the  Master's  report,  on  behalf  of  the  wife,  I  do  not 
see  how  that  election  can  prevail  against  the  dissent  of  the  husband. 
Neither  do  I  see  how  the  question,  whether  it  can  be  carried  into 
effect  against  the  wish  of  the  husband,  can  be  determined  in  a  case 
constituted  as  this  is,  with  the  husband  and  wife  co-defendants. 
And,  therefore,  if  the  parties  think  that,  during  the  life  of  the 
mother,  any  thing  can  be  done,  effectually,  in  the  way  of  decision 
with  respect  to  this  case  of  election,  the  matter  must  be  brought 
before  the  Court  in  a  suit  in  which  the  daughter  and  her  husband 
are  adverse  claimants,  that  is  to  say,  one  a  plaintiff  and  the  other 
a  defendant ;  for,  otherwise,  I  do  not  think  that  the  Court  has  any 
jurisdiction.  And  it  seems  to  me  that  all  that  can  be  done  at 
present,  is  to  direct  that  the  sum  of  18,000Z.  shall  be  set  apart  to 
abide  the  ultimate  decision  of  the  Court,  whenever  the  question  is 
so  raised  as  that  the  Court  can  decide  it.  But,  at  present,  I  do  not 
think  that  I  have  any  jurisdiction,  whatever,  to  decide,  on  the 
question  of  election,  against  the  husband,  who  dissents  from  the 
view  which  his  wife  takes. 

The    Baron    de    Thoren,    afterwards,   consented   to  his   wife's 
[  *522  ]       electing  to  take  under  the  will ;  and,  accordingly,  "^the  order  on 
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further  directions,  which  was  dated  the  8rd  of  August,  1847,  was,  in 
part,  as  follows:  "And  the  said  defendants  the  Baron  de  Thoren 
and  Millicent  his  wife,  by  their  counsel,  electing  to  take,  under  the 
said  testator's  will,  the  benefits  thereby  intended  for  her,  in  lieu  of 
the  benefits  and  provision  made  for  her  by  the  said  settlement  of  the 
11th  day  of  September,  1802,  it  is  ordered  that  the  18,807i.  7«.  8d., 
Bank  3Z.  per  cent.  Annuities  standing  in  the  name  of  the 
Accountant-General  of  this  Court  in  trust  in  this  cause,  to  an 
account  called  *  The  legacy  account  of  the  Baroness  de  Thoren  and 
her  children,'  be  deemed  and  taken  as  in  full  satisfaction  of  the 
legacies  of  9,000Z.  and  9,000/.,  making  together  18,000i.,  bequeathed 
in  trust  for  the  benefit  of  the  said  defendant  Millicent  de  Thoren  and 
her  children,  by  the  said  testator's  will."  The  order  then  directed 
the  Baron  and  Baroness  and  the  trustees  of  the  settlement,  to 
convey  the  estates  purchased  with  the  monies  and  funds  comprised 
in  the  settlement,  to  the  trustees  of  the  will,  upon  the  trusts  so 
thereby  declared  of  the  testator's  residuary  real  estates,  to  be  held 
by  those  trustees  freed  and  absolutely  discharged  from  the  trusts, 
powers,  conditions  and  agreements  of  the  settlement ;  and,  upon 
the  conveyance  being  executed  by  the  Baron  and  Baroness,  the 
dividends  of  the  18,0001.  Bank  Annuities,  to  be  paid,  to  the 
Baroness,  for  her  separate  use,  during  her  life  or  until  further  order. 


Wall 

V. 

Wall. 


WATSON  V.  BIRCH  (1). 

(15  Simons,  523—530;  S.  C.  16  L.  J.  Ch.  188;  11  Jur.  198.) 

The  40th  (2)  section  of  the  Eeal  Property  Limitation  Act,  1833  (3  &  4 
Will.  IV.  c.  27),  applies  to  a  case  in  which  a  judgment  is  sought  to  be 
enforced  against  the  personal  estate,  as  well  as  to  a  case  in  which  it  is 
sought  to  be  enforced  against  the  land  of  the  debtor. 

A.,  a  creditor  of  a  person  deceased,  filed  a  bill  on  behalf  of  himself  alone, 
against  B.,  the  personal  representative  of  the  debtor,  and  C,  who  had  in 
his  possession  certain  papers  belonging  to  the  debtor,  on  which  he  claimed 
a  lien  for  a  debt  alleged  to  be  due  to  him  from  the  deceased.  The  bill 
prayed  for  the  usual  accounts  of  the  deceased's  estate,  and  that  it  might  be 
applied  in  a  due  course  of  administration ;  that  A.  might  have  access  to  the 
papers;  and  that  the  amount  of  C.*8  lien,  if  any,  might  be  ascertained  and 
paid.  The  decree  in  the  cause  directed  an  account  to  be  taken  of  A.'s  debt, 
and  the  amount  to  be  paid  out  of  a  fund  in  Court ;  and,  if  the  fund  should 
be  more  than  sufficient  for  that  purpose,  that  what  should  be  found  due  to 
the  other  incumbrancers  should  be  paid  to  them  :  but  it  did  not  direct  any 
account  to  be  taken  of  those  incumbi^ances :  and,  accordingly,  the  Master 

(1)  Followed,  Jay  v.  Johnstone  [1893]  86  L.  T.  228. 
1  a  B.  25,  affd.  ih.  189,  62  L.  J.  Q.  B.  (2)  Eep.      See  now  37  &  38  Vict. 

128.  68  L.  T.  129;  Taylor  v.  Holland  c.  57,  s.  8. 
[1902]  1  K.  B.  676,  71  L.  J.  K.  B.  278, 
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Watson  took  an  account  of  A.*6  debt  only.    After  it  liad  been  paid,  C.  presented  a 

t^'  petition  in  the  suit,  praying  for  an  account  of  what  was  due  to  him,  and  for 

BiBOH.  payment  of  it  out  of  the  remainder  of  the  fund.    The  order  made  on  that 

petition ,  directed  the  Master  to  inquire  and  state  who  were  the  incumbrancers, 

other  than  A.  referred  to  by  the  decree : 

Held,  that  neither  the  institution  of  the  suit,  nor  any  Si  the  proceedings 
in  it,  prevented  the  Statute  of  Limitations  from  running  against  C.'s  claim. 

On  the  hearing  of  a  petition  and  cross-petition,  the  former  pre- 
sented by  Mary  Elizabeth  Budd»  the  personal  representative  of 
Biehard  Budd,  a  judgment  creditor  of  Samuel  Birch  who  died  in 
1818,  to  be  paid  the  debt  out  of  a  fund  in  Court  which  had  arisen 
from  Birch's  assets ;  and  the  latter  presented  by  Birch's  personal 
representative,  to  have  the  fund  transferred  to  him. 

One  question  was,  whether  the  40th  section  of  the  Statute  of 
Limitations  (8  &  4  Will.  IV.  c.  27),  which  the  cross-petitioner's 
counsel  contended  was  a  bar  to  the  relief  sought  by  the  original 
petition,  applied  to  a  case  in  which  payment  of  a  judgment-debt 
[  *624  1  was  sought,  not  out  of  the  *real  estate,  but  out  of  the  personal  estate 
of  the  debtor.     *     *     * 

Mr.  Koe  and  Mr.  James  Parker  supported  the  original  petition. 

Mr.  Bethell,  Mr.  Spuirier  and  Mr.  W.  R.  Ellis,  supported  the 
cross-petition. 

The  Vice-Chancbllor  : 

The  language  of  the  40th  section  of  the  recent  Statute  of  Limita- 
tions is  general.  There  is  nothing  in  the  word,  "judgment,"  as 
there  used,  to  confine  its  meaning  to  a  judgment  which,  owing  to 
the  nature  of  the  assets  of  the  party  indebted,  might  a£fect  land, 
but  could  not  operate  on  personal  estate.  The  intention  of  the 
Legislature  was  that  no  proceeding  whatever  should  be  taken  on  a 
judgment  after  the  lapse  of  twenty  years  from  the  time  when  the 
[  •525  ]  money  secured  by  it  became  due,  unless  some  payment  ^should 
have  been  made  on  account  of  it,  or  some  acknowledgment  of  it 
should  have  been  given  in  writing  within  the  period  of  twenty  years. 

Another  question  on  the  hearing  of  the  petitions,  arose  under  the 
following  circumstances : 

In  1817,  John  Fraser,  who  was  an  annuity-creditor  of  Samuel 
Birch,  filed  a  bill,  on  behalf  of  himself  alone,  against  Birch's 
personal  representative  and  Biehard  Budd,  praying  that  the  usual 
accounts  might  be  taken  of  Birch's  estate,  and  that  it  might  be 
applied  in  a  due  course  of  administration  ;  and  for  the  production 
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of  certain  documentfi  relating  to  Birch's  affairs,  which  were  in  Watson 
Eudd's  possession,  and  on  which  that  gentleman,  who  had  been  biboh. 
Birch's  solicitor,  claimed  a  lien  for  the  amount  of  his  judgment- 
debt  ;  and  praying  also  that  such  lien,  if  any,  might  be  ascertained, 
and  paid  according  to  its  priority,  and  that  all  proper  directions 
might  be  given  for  ascertaining  the*  amount  of  it,  if  any,  and  its 
priority.  Budd  died  without  having  answered  the  bill,  and  the 
suit  was  revived  against  Mary  Elizabeth  Budd,  his  personal  repre- 
sentative. She,  by  her  answer,  admitted  that  the  documents  were 
in  her  possession,  and  that  Bichard  Budd  had  claimed  a  lien  on 
them  for  the  amount  of  his  debt ;  and  she  submitted  that  she,  as 
his  personal  representative,  had  the  same  lien  on  them,  and  that 
she  was  not  bound  to  produce  them  until  the  debt  was  paid.  The 
cause  was  heard  on  the  5th  of  August,  1884,  when  an  account  was 
directed  to  be  taken  of  what  was  due  to  Eraser  for  the  arrears  of 
his  annuity,  and  the  amount  of  them  was  ordered  to  be  paid  out  of 
the  fund  in  Court ;  and,  notwithstanding  the  decree  did  not  direct 
any  account  to  *be  taken  of  what  was  due  to  the  other  incum-  [  *526  ] 
brancers  on  Birch's  estate  (i),  it  ordered  that,  if  the  fund  in  Court 
should  be  more  than  sufficient  to  pay  Eraser's  debt,  what  should  be 
found  due  to  the  other  incumbrancers,  should  be  paid  to  them 
according  to  their  priorities,  and  that  the  residue  of  the  fund  should 
be  paid  to  Birch's  representative. 

Some  time  afterwards,  Mary  Elizabeth  Budd  presented  a  petition 
in  the  suit,  stating,  amongst  other  things,  that  Eraser  had  been 
paid  what  the  Master  had  found  due  to  him  in  pursuance  of  the 
decree  ;  that  Birch  paid  Bichard  Budd  two  sums,  one  in  1797  and 
the  other  in  1798,  on  account  of  his  debt ;  and  that.  Eraser  having 
been  paid,  the  petitioner  was  the  first  incumbrancer  on  Birch's 
estate  ;  and  praying  that  it  might  be  referred  back  to  the  Master, 
to  take  an  account  of  what  was  due  to  the  petitioner,  as  the  personal 
representative  of  Bichard  Budd,  under  the  judgment ;  that,  if 
necessary,  the  Master  might  advertise  for  the  creditors  of  Birch  to 
go  in  before  him  and  prove  their  debts,  and  that  the  petitioner 
might  be  paid  what  should  be  found  due  to  her.  In  May,  1846,  an 
order  was  made  on  that  petition,  by  which  the  Master  was  directed 
to  inquire  and  state  who  were  the  incumbrancers,  other  than  Eraser, 
mentioned  in  the  decree,  and  what  was  due  to  them  respectively, 
and  what  were  their  priorities.  In  December,  1846,  the  Master 
found  that  Mary  Elizabeth  Budd,  as  the  personal  representative  of 
(1)  Reg.  Lib.  B.  1833,  fol.  1413. 
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Watson  Richard  Rudd,  was  the  only  remaining  incumbrancer  on  Birch's 
BiBou.  estate,  and  that  3,751/.  were  due  to  her.  She  then  presented  the 
petition  mentioned  at  the  commencement  of  this  case,  praying  that 
[  •627  ]  |;ii0  Master's  *report  might  be  confirmed,  and  that  she  might  be 
paid  the  8,751Z.  out  of  the  fund  in  Court.  And  Fraser's  repre- 
sentative presented  the  cross  petition,  stating  that  the  original 
petition  presented  by  Mary  Ehzabeth  Rudd,  was  the  first  proceeding 
that  had  been  taken  to  recover  the  judgment  debt,  and  claiming 
the  benefit  of  the  3  &  4  Will.  IV.  c.  27,  and  praying  that  the 
Master's  report  might  not  be  confirmed,  and  that  the  fund  remaining 
in  Court  might  be  paid  to  him. 

The  Vice-chancellor  having  decided,  as  before  mentioned,  that 
the  40th  section  of  the  Act  applied  to  judgments  generally, 

Mr.  Koe  and  Mr.  James  Parker  contended,  secondly,  that  the 
suit  instituted  by  Fraser,  prevented  Mary  Elizabeth  Rudd's  claim 
from  being  barred  by  the  Act ;  inasmuch  as  the  bill  in  it  prayed, 
not  only  that  the  usual  accounts  might  be  taken  of  Birch's  estate 
and  that  the  same  might  be  applied  in  a  due  course  of  administra- 
tion, but  also  that  the  amount  of  the  lien,  if  any,  which  Richard 
Rudd  had  on  the  estate,  might  be  ascertained  and  paid.  They 
added  that  it  was  evident,  from  that  part  of  the  prayer  and  also 
from  the  bill  not  having  been  dismissed  as  against  Mary  Elizabeth 
Rudd,  that  both  she  and  Richard  Rudd  were  made  parties  to  the 
suit  in  the  character  of  incumbrancers,  and  not  for  the  purpose  of 
discovery  merely ;  and  that  the  decree  directed  that  what  should 
be  found  due  to  the  other  incumbrancers  on  the  estate  besides  the 
plaintiff,  should  be  paid  to  them  according  to  their  priorities  ;  and 
that,  though  it  did  not  direct  an  account  to  be  taken  of  their 
incumbrances,  in  which  respect  it  was  manifestly  defective,  the 
defect  would  have  been  supplied  if  the  cause  had  been  re-heard, 
[  •^28  ]  and  that  it  was  afterwards  supplied  by  *the  order  made  on  the 
first  petition  presented  by  Mary  Elizabeth  Rudd :  Stentdale  v. 
Hankin8on(l), 

Mr.  Bethell,  Mr.  Spui-rier,  and  Mr.  W.  R.  Ellis,  said  that  the 
statute  enacted,  not  only  that  no  action  or  suit  should  be  brought, 
but  that  no  other  proceeding  should  be  taken  for'  the  recovery  of 
any  sum  of  money,  except  within  the  time  prescribed  by  it ;  that 
the  presenting  of  a  petition,  or  going  in  before  the  Master,  was  as 
much  a  proceeding  as  the  bringing  of  an  action  or  suit  was ;  that 

(1)  27  E.  R.  210  (1  Sim.  393). 
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Fraser's  suit  was  instituted,  not  as  Sterndale  v.  Hankinson  was,  by  Watsoh 
one  creditor  on  behalf  of  himself  and  the  other  creditors  of  Birch,  birch. 
but  by  a  specific  incumbrancer  on  behalf  of  himself  alone ;  and 
that  Bichard  Budd  and  Mary  Elizabeth  Budd  were  made  parties  to 
it  for  the  purpose  of  discovery  only ;  and,  accordingly,  the  decree 
did  not  direct  an  account  to  be  taken  of  any  incumbrance  on  the 
estate  except  the  plaintiff's,  and,  when  his  debt  was  paid,  the  suit 
was  at  an  end ;  and,  consequently,  the  petition  presented  by  Mary 
Elizabeth  Budd  was  irregular,  and  the  Court  had  no  jurisdiction  to 
make  an  order  upon  it,  but  ought  to  have  dismissed  it :  Bernngton 
V.  Evans  (i),  Ixyrd  St.  John  v.  Boughton  (2). 

The  Vice-Chancbllor  (after  observing  that  Sternd<de  v.  Han- 
kinson  was  decided  before  the  8  <fe  4  Will.  IV.  c.  27,  was  passed, 
delivered  the  following  judgment :) 

As  I  have  expressed  it  to  be  my  opinion  that  the  ^statute  prevents  [  *529  ] 
any  proceeding  being  taken  to  enforce  a  judgment  against  either 
land  or  personal  estate  after  the  expiration  of  the  time  limited  by 
it,  it  seems  to  me  that  the  matter  is  concluded,  unless  there  was 
something  in  the  bill  filed  in  1817,  or  in  the  proceedings  upon  it, 
which  prevented  the  statute  from  operating.  I  cannot,  however, 
make  out  that  there  was  anything  that  could  have  that  effect. 

The  suit  was  instituted  by  a  creditor  of  Samuel  Birch,  on  behalf 
of  himself  alone,  and  not  on  behalf  of  himself  and  the  other 
creditors;  and,  therefore,  it  was  not  what  is  usually  termed  a 
creditor's  suit.  It  prayed  that  the  usual  directions  might  be  given 
for  taking  the  accounts  of  the  estate  and  effects  of  Samuel 
Birch,  and  for  the  application  thereof  in  a  due  course  of  adminis- 
tration; that  the  letters  and  other  documents  which  were  in  the 
possession  or  power  of  Bichard  Budd,  might  be  produced  and 
deposited  in  some  place  of  safety,  and  that  the  plaintiff  might 
have  access  thereto ;  and  that  the  lien,  if  any,  which  Bichard  Budd 
had  thereon  might  be  ascertained,  and  the  amount  paid  to  him  in 
the  priority  in  which  he  might  be  found  to  stand.  Now  that  is  as 
unlike  a  bill  prajring  for  a  decree  of  which  all  the  creditors  might 
have  the  benefit,  as  well  can  be,  especially  with  respect  to  Budd; 
for,  so  far  from  admitting  that  he  had  any  right  to  the  lien  alleged 
to  be  claimed  by  him,  the  bill  prayed  that  the  lien,  if  any, 
which  he  had  on  the  documents,  might  be  ascertained,  and  that  all 

(1)  41  E.  E.  317  (1  Y.  &  C.  Ex.  Eq.  (2)  47  E.  E.  224  (9  Sim.  219). 
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necessary  directions  might  be  given  to  ascertain  the  amount  of  such 
lien,  if  any.  Then  what  did  the  decree  do?  After  giving  some 
directions  not  at  all  affecting  the  present  question,  it  directed  that 
the  Master  should  take  an  account  of  what  was  due  to  Fraser,  in 
respect  of  the  arrears  of  his  annuity;  that  the  fund  in  Court 
^should  be  sold,  and  that,  out  of  the  money  to  arise  from  such  sale, 
Fraser  should  be  paid  what  should  be  found  due  to  him,  and  that, 
out  of  the  residue,  what  should  be  found  due  to  the  other  incum- 
brancers upon  the  estate,  should  be  paid  to  them  according  to  their 
respective  priorities,  and  that  the  remainder  should  be  paid  to 
Birch's  personal  representative.  Was  there  then  any  direction  to 
treat  Budd  as  a  creditor?  There  was  none  whatever.  And  the 
parties  felt  it  to  be  so;  for,  until  the  petition  was  presented  by  Mary 
Elizabeth  Eudd,  nothing  was  done  by  which  Rudd's  estate  could 
derive  any  benefit  from  the  decree*  Her  petition  was  then  presented ; 
and  what  she  asked  by  it  was  that  it  might  be  referred  back,  to  the 
Master,  to  take  an  account  of  what  was  due  to  her,  as  the  personal 
representative  of  Richard  Rudd,  under  or  by  virtue  of  the  judgment 
which  he  had  obtained  against  Birch,  and  that  she  might  be  paid 
what  should  be  found  due  to  her  out  of  the  fund  remaining  in 
Court.  Then,  what  did  the  Court  do  upon  that  petition,  which 
pointedly  asked  that  it  might  be  referred  back,  to  the  Master,  to 
take  an  account  of  what  was  due,  to  the  petitioner,  under  the 
judgment?  Instead  of  acceding  to  the  form  of  the  prayer,  it 
directed  a  general  reference  to  the  Master  to  inquire  and  state  who 
were  the  incumbrancers,  other  than  the  plaintiff,  Fraser,  mentioned 
or  referred  to  in  and  by  the  decree,  and  what  was  due  to  them 
respectively,  and  what  were  their  respective  priorities.  There  was, 
therefore,  no  acknowledgment  of  the  plaintiff's  right. 

It  seems  to  me  that  the  language  of  the  statute  is  imperative, 
and  that  it  binds  this  case;  and,  consequently,  the  Master  was 
wrong  in  finding  the  sum  mentioned  in  his  report,  or  indeed  any 
sum  whatever,  to  be  due  to  Mary  Elizabeth  Rudd. 


1847. 

March  »,  11. 

SHADWELL, 
V.-C. 

[631] 


LORD  MIDLETON  v.  ELIOT  (1). 

^15  SimonB,  531—537;  S.  C.  11  Jur.  742.)   ' 

A.  made  a  mortgage  to  B.,  and  delivered  to  him  the  title-deeds  of  the 
estate.     Some  years  afterwards,  A.  gave  B.  notice  of  his  intention  to  pay- 
off the  mortgage  at  the  end  of  six  months ;  but  did  not  pay  the  money  until 
after  that  time,  owing  to  B.  not  having  offered  him  any  indemnity  that  was 
(1)  James  v.  liumsey  (1879)  11  Ch.  D.  398,  48  L.  J.  Ch.  345. 
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satisfactory  to  him,  in  respect  of  B.  haying  lost  some  of  the  deeds.    B.  then         Lord 
brought  an  ejectment  for  the  estate ;  whereupon  A.  filed  a  bill  to  redeem.        Midletoh 

The  Court  decreed  a  redemption,  and  ordered  that  a  sum  which  A.  had         _  ^* 
paid  for  interest  accrued  on  the  mortgage  money  after  the  expiration  of  the 
six  months,  should  be  repaid  to  him ;  that  B.  should  give  him  an  indemnity 
to  be  approved  of  by  the  Master,  and  also  pay  the  costs  of  the  ejectment  and 
of  the  suit. 

This  was  a  suit  to  redeem  a  mortgage  in  fee,  and  to  restrain  an 
ejectment  which  the  mortgagee  had  brought  to  recover  possession  of 
the  mortgaged  estate,  after  the  plaintiff  had  given  the  mortgagee 
notice  of  his  intention  to  pay  off  the  mortgage  on  the  26th  of  March, 
1842,  being  six  months  after  the  date  of  the  notice,  but  which  he 
did  not  do,  because  he  was  informed,  after  he  had  served  the 
notice,  and  after  the  mortgagee's  solicitor  had  approved  of  a  draft  of 
the  re-conveyance  of  the  estate  which  the  plaintiff's  solicitor  had 
prepared  and  sent  to  him,  that  the  mortgagee  had  lost  three  of  the 
title-deeds  relating  to  the  estate,  and  because  the  mortgagee  had 
not  offered  to  indemnify  him,  in  respect  of  the  loss,  in  a  manner 
that  was  satisfactory  to  him. 

The  bill  which  was  filed  in  February,  1848,  prayed,  in  addition  to 
the  redemption  and  injunction,  that  an  inquiry  might  be  directed  as 
to  the  loss  of  such  of  the  title-deeds  as  were  alleged  to  be  lost;  and, 
if  it  should  appear  that  the  same  were  in  fact  lost,  by  whom  and 
under  what  circumstances  they  were  lost ;  and  that  the  mortgagee 
might  either  procure  all  necessary  parties  to  execute  deeds  to  supply 
the  place  of  the  lost  ones,  or  indemnify  the  plaintiff  from  the 
consequences  of  the  loss. 

The  injunction  was  granted  on  the  1st  of  April,  1848.  The  order  [  532  ] 
for  it  directed  the  plaintiff  to  pay  the  mortgagee,  on  or  before  the 
15th  of  that  month,  the  principal  sum  secured  by  the  mortgage,  with 
interest  up  to  the  time  of  payment,  from  the  25th  of  March,  1842  (the 
day  on  which  the  six  months  mentioned  in  the  notice  expired,  and  up 
to  which  all  interest  had  been  paid) ;  and  it  reserved  the  costs  of  the 
application  and  of  the  ejectment,  and  ordered  that  the  payment  of 
interest  thereby  directed,  should  be  without  prejudice  to  any  question 
in  the  cause. 

The  cause  was  heard  in  April,  1845.  The  decree  directed  the 
Master  to  inquire  and  state  whether  the  three  missing  deeds,  or  any 
and  which  of  them,  had  been  lost  by  the  mortgagee  or  his  agent, 
after  they  came  into  the  possession  of  his  solicitor. 

The  following  facts  were  stated  in  the  Master's  report  made  in 
pursuance  of  the  decree:    On  the  execution  of  the  mortgage,  the 
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[688] 


plaintiff  delivered  the  title-deeds  of  the  estate  to  the  mortgagee's 
solicitor,  who  sent  all  of  them,  except  the  three  in  question,  in  two 
boxes,  and  afterwards  sent  those  three,  to  a  banking-house  in  which 
the  mortgagee  was  a  partner.  The  house  subsequently  failed.  On 
its  failure,  the  mortgagee's  solicitor  sent  for  the  deeds,  and  received 
two  boxes,  which,  he  then  supposed,  contained  all  the  deeds ;  but 
it  afterwards  appeared  that  they  did  not  contain  the  three  which 
had  been  sent  separately.  Under  these  circumstances,  the  Master 
was  of  opinion  that  the  omission  of  the  mortgagee's  solicitor  to 
examine  the  deeds  re-delivered  to  him,  in  order  to  ascertain  whether 
they  were  all  that  he  had  deposited  in  the  banking-house,  was  the 
cause  of  the  three  being  lost. 

The  cause  now  came  on  to  be  heard  for  further  directions.  The 
questions  discussed,  related  to  the  indemnity  to  be  given  by  the 
defendant  to  the  plaintiff  for  the  loss  of  the  deeds  :  to  the  interest 
paid  by  the  plaintiff  in  obedience  to  the  order  of  April,  1848,  and 
to  the  costs  of  the  suit  and  ejectment. 


Mr.  Roll  and   Mr.  Roundell  Palmer,  for  the  plaintiff,  cited 
Stokoe  V.  Robaon  (i). 

Mr.  Walker,  Mr.  Berens,  and  Mr.  Freeling,  for  the  defendant, 
[cited  Shelmardine  v.  Harrop  (2),  and  other  cases]. 


[•684] 


The  Vicb-Chancbllor  : 

In  this  case  (I  do  not  understand  it  to  have  been  so  in  any  other 
case)  there  was  a  great  deal  of  discussion  and  dispute,  between  the 
parties,  prior  to  the  filing  of  the  bill.  A  notice  had  been  given  to 
the  mortgagee,  that  Lord  Midleton  intended  to  pay  the  principal 
and  interest  due  on  the  mortgage,  on  the  25th  of  March,  1842, 
which  was  six  months  from  the  date  of  the  notice.  The  mortgagee 
accepted  the  notice,  and  treated  it  as  a  good  one ;  and  it  would  have 
been  acted  upon,  but  for  *the  circumstance  that  Lord  Midleton  was 
informed,  some  months  after  he  had  served  it,  that  some  of  the 
title-deeds  were  lost.  It  was  treated  as  a  good  notice  by  the 
mortgagee,  because,  on  the  19th  of  March,  1842,  his  solicitor  sent 
his  Lordship's  solicitor  a  copy  of  the  mortgage-deed,  in  order  that 
a  re-conveyance  of  the  mortgaged  estate  might  be  prepared  from  it. 
Therefore  it  seems  to  me  to  be  impossible  to  say,  consistently  with 


(1)  22  K.  E.  233,  n.  (19  Ves.  385; 
3  V.  &  B.  51). 


(2)  22  B.  B.  332  (6  Madd.  39). 
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the  view  which  the  parties  themselves  entertained,  that  it  was  not 
a  good  notice.  Here,  then,  I  have  a  case  in  which,  but  for  the  loss  of 
the  deeds,  all  the  principal  and  interest  dae  on  the  mortgage  would 
have  been  paid  on  the  day  on  which  the  notice  expired,  and  every 
thing  would  have  gone  on  smoothly  between  the  parties.  The  fact 
that  some  of  the  deeds  were  not  forthcoming  having  been  disclosed,  a 
good  deal  of  negotiation  took  place  between  the  parties,  relative  to 
the  indemnity  to  be  given  to  Lord  Midleton  ;  and  I  think  that  his 
Lordship  ought  not  to  have  been  called  upon  to  pay  the  subsequent 
interest ;  for  he  was  prevented  from  paying  off  the  mortgage  at  the 
time  appointed,  by  a  fact  of  which  he  knew  nothing,  and  of  which 
the  mortgagee  knew  nothing  until  some  months  after  the  notice  was 
given.  I  think,  also,  that  the  mortgagee  ought  not  to  have  slept, 
as  it  were,  upon  the  notice  ;  but  ought  to  have  taken  due  care  that 
Lord  Midleton  might  safely  pay  off  the  mortgage,  and  have  his  estate 
re-conveyed  to  him  on  the  day  on  which  the  notice  expired. 

It  appears,  from  the  Master's  report,  that  all  the  title-deeds  were 
delivered,  at  once,  to  the  mortgagee,  but  that  they  were  not  all  sent 
together  to  the  banking-house.  Three  of  them  (one  of  which,  at 
least,  was  a  most  important  deed,  for  it  was  the  conveyance  of  the 
'estate  to  Lord  Midleton)  were  sent  to  the  banking-house  after 
the  others  had  been  sent  there.  That  was  the  source  of  the  evil ; 
for,  if  all  the  deeds  had  been  sent  together,  and  especially  if  the 
three  had  been  put  into  the  boxes  which  contained  the  others,  it  may 
be  reasonably  presumed  that  all  of  them  would  have  been  returned. 

Then,  as  I  said  before,  it  was  the  duty  of  the  mortgagee  to  take 
care  that  all  the  instruments  should  be  forthcoming,  or,  at  any  rate, 
to  ascertain  what  was  the  state  in  which  they  really  were.  Instead 
of  which,  he  suffered  Lord  Midleton  to  continue  impressed  with  the 
notion  that,  on  the  25th  of  March,  1842,  he  should  be  able  to 
settle  the  whole  transaction.  Then  a  long  correspondence  took 
place,  relative  to  the  indemnity  to  be  given  by  the  mortgagee.  But 
it  does  not  seem  to  me  to  be  at  all  necessary  to  consider  whether  his 
Lordship  ought  or  ought  not  to  have  accepted  any  of  the  proposals 
which  were  made  to  him  by  the  mortgagee  on  that  head ;  for  I  think 
that  it  is  but  fair  policy  on  the  part  of  a  mortgagor  whose  title-deeds 
have  been  lost  by  the  mortgagee,  to  institute  a  suit  in  order  that  a 
person  with  whom  he  may  thereafter  deal  respecting  the  estate, 
may  be  fully  satisfied  of  the  loss ;  which  can  hardly  be  effected 
without  a  suit  something  like  the  present.  If  it  had  been  the 
converse,  if  the  bill  had  been  filed  by  the  mortgagee  to  foreclobe. 


LOBD 
MlDLBTOK 

«. 

Eliot. 


[  •686] 
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[•636] 


[  •637  ] 


t)ie  inquiry  would  have  been  directed.  Therefore,  I  do  not  think 
that  the  non-acceptance,  by  Lord  Midleton,  of  any  of  the  terms 
which  were  proposed  to  him  in  the  course  of  the  correspondence, 
at  all  affects  the  case. 

As  then  Lord  Midleton  would  have  paid  the  whole  of  the  principal 
on  the  25th  of  March,  1842,  but  for  the  *loss  of  the  deeds,  the  sum 
which,  in  obedience  to  the  order  for  the  injunction,  he  paid  for 
interest  accrued  after  that  day,  must  be  returned  to  him. 

With  respect  to  the  costs  of  the  suit,  the  cases  of  Stokoe  v.  liobson 
and  Smith  v.  Bicknell,  shew  that  the  party  who  lost  the  deeds  and 
thereby  occasioned  the  suit,  must  pay  the  costs  of  it.  The  costs  of 
the  ejectment,  also,  must  be  paid  by  the  mortgagee ;  for  a  more 
useless  proceeding  can  be  hardly  imagined :  and  it  must  be  referred 
to  the  Master  to  approve  of  an  indemnity,  and  the  mortgagee  must  pay 
the  costs  of  it,  as  well  as  the  costs  of  the  suit  and  of  the  action.  The 
costs  of  the  re-conveyance  must,  of  course,  be  paid  by  the  mortgagor. 

Declare  that  the  plaintiff  is  entitled  to  redeem  tbe  mortgage- 
premises  :  let  the  injunction  be  made  perpetual :  and  it  appearing 
that  the  plaintiff  has,  pursuant  to  the  order  made  in  this  cause,  dated 
the  Ist  day  of  April,  1848  (the  order  for  the  injunction),  paid  to  the 
defendant  the  principal  money  due  on  the  mortgage,  let  the  defendant 
re-convey  the  mortgaged  premises  free  from  all  incumbrances  done 
by  him  or  any  person  under  whom  he  claims,  or  any  person  claiming 
under  him,  and  deliver  up  all  deeds  and  writings  in  his  custody  or 
power  relating  thereto,  upon  oath,  to  the  plaintiff  or  to  whom  he  shall 
appoint,  such  re-conveyance  to  be  prepared  by  the  plaintiff  and  at 
his  expense,  but  to  be  settled  by  the  Master  in  case  the  parties  differ 
about  the  same :  and  it  appearing  that  the  plaintiff  has,  pursuant  to 
the  said  order,  paid  to  the  defendant  the  sum  of  578Z.,  being  interest 
at  the  rate  of  41.  10<.  per  cent,  per  annum  on  the  sum  of  12,500Z.» 
the  amount  of  the  principal  money  then  due  on  such  mortgage,  from 
^the  25th  day  of  March,  1842,  (up  to  which  time  all  interest  had 
previously  been  paid)  to  the  day  of  payment  of  such  principal  money, 
without  prejudice  as  in  the  said  order  mentioned,  let  the  said  defen- 
dant repay  the  said  sum  of  5732.  to  the  plaintiff,  within  a  month  after 
service  of  this  order  :  and  let  the  defendant,  at  his  expense,  give  to 
the  plaintiff  a  good  and  effectual  indemnity  or  security,  in  respect 
of  the  loss  of  the  several  deeds  mentioned  in  the  said  Master's 
report  made  in  this  cause,  bearing  date,  &c.,  to  indemnify  the 
plaintiff,  his  heirs  and  assigns,  and  his  and  their  estate  and  effects, 
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and  the  said  mortgage  hereditaments  and  premises  in  the  pleadings 
in  this  caase  mentioned,  of,  from,  and  against  all  loss,  costs, 
damages,  charges  and  expenses,  and  other  consequences  which  the 
plaintiff,  his  heirs  or  assigns,  or  the  said  hereditaments  and  premises, 
shall  or  may  incur,  sustain,  or  become  liable  to,  for  or  by  reason, 
or  on  account,  or  in  respect  of  the  said  loss  of  the  said  deeds,  in  any 
manner  however ;  such  indemnity  or  security  to  be  settled  by  the 
Master,  incase  the  parties  differ  about  the  same:  and  let  it  be 
referred  to  the  taxing  Master  in  rotation,  to  tax  the  plaintiff  his 
costs  of  this  suit,  and  of  the  proceedings  at  law  in  the  pleadings 
mentioned :  and  let  the  defendant  pay  the  plaintiff  the  amount  of 
his  costs  when  taxed. 


Lord 

MlDLETOir 
c. 

Eliot. 


The  COEPORATION  of  BRIDGNORTH  v.  COLLINS  (1). 

(Id  Simons,  d38— 541.) 

A  testator  bequeathed  a  fund  in  trust  for  his  second  cousins. 
Held,  that  a  first  cousin  once  removed  was  not  entitled  to  a  share. 

The  testator  in  this  cause  bequeathed  8,8002.  to  the  plaintiffs,  in 
trust  to  place  the  same  out  at  interest  and  to  receive  the  dividends, 
interests,  or  proceeds  arising  therefrom,  and  to  pay  the  proceeds 
of  2,000/.,  part  thereof,  to  his  cousin,  Ann  Stevens,  for  her  life,  and, 
after  her  decease,  to  stand  possessed  of  the  2,000/.  or  the  securities 
on  which  the  same  should  be  placed,  and  the  proceeds  arising  there- 
from, upon  the  trusts  thereinafter  mentioned  ;  and;  after  declaring 
trusts  of  other  parts  of  the  8,8002.  in  favour  of  other  persons,  one 
of  whom  was  Ann  Lem,  for  their  lives,  he  directed  the  plaintiffs, 
from  and  immediately  after  the  death  of  the  survivor  of  the  said 
annuitants,  to  sell  and  dispose  of  the  securities  on  which  the  8,800Z. 
should  be  invested,  and  to  pay  the  money  arising  therefrom,  and 
also  the  proceeds  arising  therefrom  in  manner  aforesaid,  and  also 
the  proceeds  which  should  have  accumulated  in  respect  thereof, 
unto  and  amongst  all  his  second  cousins  as  should  be  living 
at  the  death  of  the  survivor  of  the  said  annuitants  ;  and  he  further 
directed  that,  in  case  there  should  be  any  doubt,  difficulty,  or  question 
concerning  the  making  out  the  claim  of  any  person  or  persons  of 
the  degree  of  second  cousins  to  him,  to  any  share  or  shares  of  the 
said  trust  monies  to  the  satisfaction  of  the  plaintiffs,  or  any  other 


1847. 
Mareh  12. 

Shadwsll, 
V.-C. 

[538] 


(1)  In  rt  Father  (1881)  17  Ch.  D. 
262,  50  L.  J.  Ch.  639,  44  L.  T.  885 ; 
In  re  Banner  (1881)  19  Oh.  D.  201,  61 


L.  J.  Ch.  83,  45  L.  T.  470;  Wtlka  v. 
Bannister  (1885)  30  Ch.  D.  512,  54 
L.J.  Ch.  1139,  53L.  T.  247. 
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TIOK  OF 

fi BiDGMORTH  luonieB  and  the  interest  accruing  thereon,  and  also  the  interest  and 
colI'imb  dividends  which  should  have  accumulated  in  respect  thereof,  should, 
at  the  expiration  of  two  years  from  the  time  of  the  decease  of  the 
[  •689  ]  survivor  *of  the  said  annuitants,  be  divided  equally  between 
and  amongst  such  person  or  persons  as  should  have  made 
good  his,  her,  or  their  claim  as  second  cousins  to  him,  within 
that  time. 

The  testator  died  in  October,  1812.  Ann  Lem  survived  all  the 
other  annuitants  named  in  the  will,  and  died  in  September,  1885, 
which  was  more  than  twenty-one  years  from  the  testator's  death, 
and  consequently  beyond  the  period  prescribed  by  the  Thellusson  Act 
(89  &  40  Geo.  III.  c.  98).  [One]  question  at  the  hearing  for  further 
directions,  was  whether  the  fund  arisen  from  the  accumulations  of 
thiB  income  of  the  trust  fund  made  after  the  expiration  of  that  period, 
did  not  belong  to  the  residuary  legatee  named  in  the  will. 

[The  Yice-Chancellor's  decision  upon  this  point,  that  the 
'Thellusson  Act  only  applied  where  there  is  an  express  direction  to 
accumulate,  has  been  overruled  by  later  authorities.] 

L  541  ]  Another  question  in  this  case  was  whether  the  party  for  whom 

Mr.  Wray  appeared,  and  who  was  first  cousin  once  removed  to  the 
testator,  was  entitled  to  a  share  of  the  fund  bequeathed  in  trust  for 
his  second  cousins. 

Mr.  Wray  said  that  his  client  stood  in  the  same  degree  of  rela- 
tionship to  the  testator  as  his  second  cousins  did  ;  and  that  he  had 
not  used  the  word,  "  cousin,"  correctly,  throughout  his  will;  for,  in 
one  part  of  it,  he  had  called  persons  who.  were  not  related  to  him  at 
all,  "his  cousins." 

The  Vice-Chancellor  : 

I  am  bound  by  the  words  which  I  find  in  the  will.  Those  only 
who  have  either  the  same  great  grandfather  or  the  same  great 
grandmother,  are  second  cousins  to  each  other.  The  testator  may 
have  called  some  persons  his  cousins  who  were  not  so  ;  but  that  only 
shows  that  he  made  a  mistake  as  to  them.  My  opinion  is  that  those 
only  who  stood  in  the  relationship  of  second  cousins  to  the  testator, 
are  entitled  to  share  in  the  fund  (i). 

(1)  See  Sandersov  v.  Bayley,  48  E.  R.  8  (4  My.  &  Cr.  56). 
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COOPER  V.   EWART. 

(15  Simons,  564—567.) 

[Apfirmed  on  appeal  as  reported  in  2  Ph.  862.] 


1847. 
March  30. 

[564] 


MAPP  V.  ELCOCK. 

(15  Simons,  568— o76 ;  S.  C.  16  K  J.  Ch.  425.) 
[Beyebsed  on  appeal,  2  Ph.  798.] 


1847. 
AprU  26. 

[568] 


WALSH  V.  TREVANION. 

(15  Simons,  577—579 ;  S.  C.  16  L.  J.  Ch.  330;  11  Jur.  360.) 

A  solicitor  who  was  examined  as  a  witness  in  a  suit  to  rectify  a  mistake  in 
a  marriage  settlement,  declined  to  produce  certain  letters,  on  the  ground  that 
he  had  received  them  in  his  character  of  confidential  solicitor  to  the  intended 
wife ;  and  he  declined  to  produce  certain  books,  because  they  contained 
particulars  of  confidential  matters  between  him  and  his  clients : 

Held  that  the  grounds  alleged  for  the  non-production  were  insufficient. 

The  issue  tendered  by  the  bill  in  this  cause  was  that  certain 
estates,  the  property  of  the  defendant  and  which  were  comprised 
in  his  marriage  settlement,  were  included  in  it  by  mistake.  The 
settlement  (as  is  usual  on  similar  occasions)  was  prepared  by  the 
lady's  solicitor ;  and  that  gentleman  was  one  of  the  witnesses  in 
the  suit.  By  the  fifteenth  interrogatory,  he  was  asked  whether 
some  correspondence  did  not  take  place  before  the  marriage,  with 
reference  to  the  settlement  to  be  made  on  the  part  of  the  defendant, 
the  hasband ;  and  he  was  required  to  produce  that  correspondence. 

He  demurred  to  that  interrogatory  so  far  as  regarded  the  pro- 
duction of  any  letters  which  he  received  from  the  lady  and  her 
mother,  with  reference  to  the  settlement  to  be  made  by  the  intended 
husband  ;  and,  for  cause  of  demurrer,  said  that  such  letters  did  not 
relate  to  any  particular  estates  to  be  settled  on  the  marriage,  and 
that  he  received  them  in  his  character  of  confidential  solicitor  to 
the  lady  and  her  mother;  and,  therefore,  he  submitted  that  he 
ought  not  to  be  called  upon  to  produce  them.  He  demurred,  like- 
wise, to  so  much  of  another  interrogatory  as  required  him  to  produce 
any  books  or  papers  in  his  custody  or  power,  containing  any  entry 
or  entries  relating  to  the  settlement  made  or  intended  to  be  made 
on  the  part  of  the  husband,  because  such  books  and  papers  contained 
particulars  of  confidential  matters  between  him  and  his  clients. 


1847. 
AprU  2%. 

Shadwill, 
V.-O. 

[577] 
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Walsh  Mr.  Stuart  and  Mr.  Beavan,  in  support  of  the  demurrers,  said 

Trkvakion.    that  a  solicitor  could  not  be  called  upon  to  divulge  ^anything  relating 
[  •678  ]      to  a  transaction  in  which  he  had  been  employed  as  a  solicitor : 
Herring  v.  Clohei'ry  (i),  Carpmael  v.  Powis  (2), 

Mi\  Bethell  and  Mr.  Wittrockf  contra,  said  that  the  witness  did 
not  aver  that  either  the  letters  or  the  books,  if  produced,  would  dis- 
close anything  that  had  been  communicated  to  him  confidentially 
by  his  clients,  or  that  his  clients  objected  to  the  production  of  them ; 
Diiffin  V.  Smith  (3).  They  also  referred  to  Parkhurst  v.  Loivten  (4), 
where  Lord  Eldon  said  that  a  solicitor  who  demurs  to  an  interro- 
gatory on  the  ground  of  privilege,  must  be  careful  so  to  frame  his 
demurrer  that  it  may  embody  the  rule  of  la^S?  relative  to  the  privilege 
of  a  solicitor. 

Mr.  Stiuirtf  in  reply.     ♦     ♦     * 

The  Vice-Chancbllor  : 

I  can  easily  understand  that,  if  this  gentleman  had  been  pressed, 
he  might  have  stated  what  would  have  shown  that  the  subjects 
with  regard  to  which  he  was  interrogated,  were  altogether  confi- 
dential. But  the  question  now  is,  whether  he  has  so  stated  in  these 
two  demurrers.  (His  Honour  then  read  the  first  demurrer.)  It 
appears  to  me  that  the  witness  has  failed  in  stating,  by  this  demurrer, 
that  the  letters  which  he  refuses  to  produce,  were  of  a  confidential 
[  •679  ]  character ;  for  it  may  be  *true  that  he  received  the  letters  in  his 
character  of  confidential  solicitor  to  the  lady  and  her  mother,  and 
yet  the  letters  themselves  may  not  be  confidential  communications. 
And  I  think  that  the  omission  to  state  that  they  were  such,  is  a 
fatal  defect  in  a  statement  which  is  made  the  groundwork  of  an 
objection  to  answer  an  interrogatory. 

Then,  as  to  the  twenty-ninth  interrogatory,  he  says  that  the 
books  contain  particulars  of  confidential  communications  between 
him  and  his  clients.  He  does  not  say  that  they  contain  matters  of 
confidential  communication,  with  reference  to  the  subject  of  the 
twenty-ninth  interrogatory,  between  himself  and  the  two  ladies  or 
either  of  them.  Therefore,  my  opinion  is .  that  he  has  not,  by  his 
position  of  fact,  made  sufficient  ground  for  protection  at  law  (5). 

(1)  65  R  K  344  (I  Ph.  91).  (4)  19  E.  B.  63  (2  Swanst  194). 

(2)  65  R.  R.  479  (1  Ph.  687).  (5)  See  Jonea  v.  Pugh,  65  R.  R.  347 

(3)  36  R.  R.  267  (1  My.  &  K.  109,   (l  Ph.  96). 
cited). 
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WARE  V.  KOWLAND.  If"; 

May  7. 
(15  Simons,  587—396.)  June  1. 

[ArpiRMBD  on  appeal,  2  Ph.  685 ;  17  L.  J.  Ch.  147;  12  Jur.  165.]  [  687  ] 


CONNOK  V.  CONNOR  i847. 

(15  Simons,  598;  S.  C.  16  L.  J.  Ch.  371 ;  11  Jur.  662,  «.)  Juim12. 

The  pendency  of  a  suit  in  the  Ecclesiastical  Court,  to  have  a  probate  or  Sha^wbll, 
letters  of  administration  recalled,  is  not,  of  itself,  a  sufficient  ground  to  *'  * 

induce  the  Court  to  grant  an  injunction  and  receiver  against  the  personal         L  ^^  -I 
representative. 

Thb  bill  was  filed  by  a  person  who  described  herself  as  the  widow 
of  an  intestate,  against  his  mother  and  sister  (the  former  of  whom 
was  his  administratrix),  for  the  administration  and  distribution  of 
his  estate,  and  for  an  injunction  to  restrain  the  mother  from  selling 
or  transferring  a  sum  of  stock,  part  of  the  intestate's  estate,  and 
from  getting  in  his  outstanding  estate,  and  for  a  receiver.  The 
intestate  died  on  the  23rd  of  March,  1847  ;  and,  on  the  10th  of  April 
following,  his  mother  took  out  letters  of  administration  to  his  estate 
under  the  impression  that  he  had  died  a  bachelor.  The  only  ground 
on  which  the  application  was  made,  was  the  pendency  of  a  proceeding 
instituted  by  the  plaintiff,  in  the  Ecclesiastical  Court,  to  have  the 
letters  of  administration  recalled.  There  was  no  allegation  that 
the  administratrix  was  insolvent,  or  had  wasted  or  misapplied  the 
assets,  or  that  she  had  obtained  the  letters  of  administration  by 
fraud. 

Mr.  James  Parker  and  Mr.  Prior ^  for  the  administratrix,  said 
that  the  pendency  of  proceedings  to  recall  a  probate  or  letters  of 
administration,  was  not  a  sufficient  ground  for  the  interference  of 
the  Court.  They  cited  Watkins  v.  Brent  (i),  an^  Rendall  v.  Rendall  (2). 

Mr.  Bethell,  in  reply,  cited  Rutherford  v.  Doiiglasi^),  and 
Marr  v.  LitiUwood  (4)  [in  both  of  which  cases  there  were  special 
grounds  for  the  appointment  of  a  receiver]. 

The  Vicb-Chancelloe  made  the  order ;  but  the  Lord  Chancellor 
discharged  it  on  the  administratrix  consenting  to  transfer  the  stock 
into  Court. 

(1)  43  B.  E.  149  (1  My.  &  Cr.  97).  (3)  1  Sim.  &  St.  Ill,  n. 

(2)  1  Hare,  152.     See  10  Beav.  528.  (4)  2  My.  &  Cr.  454. 
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1847.  EVANS  V.  CEOSBIE(l). 

"^^^^^  (15  Simons.  600—605 ;  S.  C.  16  L.  J.  Ch.  494  ;  11  Jur.  510.) 

Shadwbll,  a  testator  gave  all  his  real  and  personal  estate  to  his  brother  James  and 

^•"^'  his  nephew,  Malcolm,  their  heirs,  executors,  &c.,  in  trust,  by  or  out  of  his 

[  600  ]  personal  estate,  or  by  sale,  mortgage  or  other  disposition  of  his  real  estate 

or  any  part  thereof,  to  pay  his  sister  1,500/. ;  and,  after  giving  1,000/.  to  his 
brother  James,  he  left  to  his  brother,  Donald,  2,000Z.,  and  added :  "  and 
also  to  be  my  residuary  legatee."  After  which  he  gave  200/.  to  another  of 
his  sisters. 

Held   that    Donald    was    the  testator's  residuary  devisee  as  well    as 
legatee. 

Malcolm  Gubrib  made  his  will,  dated  the  27th  of  February, 

1884,  in  the  following  words :  '^  I  give  and  bequeath  all  my  real 

and  personal  estate  in  possession,  reversion,  expectancy,  or  remainder, 

wheresoever  situated  in  England  (except  my  twelve  shares  in  the 

Westminster  Gas  Company),  unto  my  brother,  Donald  Currie,  of 

Regent  Street  aforesaid,  and  unto  my  nephew,  Malcolm  Douglas 

Grosbie,  also  of  Begent  Street  aforesaid,  and  their  heirs,  executors, 

administrators  and  assigns,  upon  trust  that  they,  or  the  survivor  of 

them,  or  the  heirs  or  assigns  of  such  survivor,  do  and  shall,  as  soon 

as  conveniently  may  be  after  my  decease,  by  or  out  of  my  personal 

estate,  or  by  sale,  mortgage,  or  other  disposition  of  my  real  estates 

or  any  part  thereof,  pay  unto  my  sister.  Flora  Grosbie,  the  sum  of 

1,500{.  for  her  own  absolute  use  and  benefit,  clear  of  any  control  by 

her  husband,  Gaptain  Grosbie :  the  interest  to  be  paid  to  her  on  her 

own  receipt  during  her  life ;  and,  at  her  demise,  the  sum  of  1,000/. 

to  go  to  her  daughter,  Eliza  Grosbie,  and  5002.  to  her  son,  the  said 

[  ♦601  ]      Malcolm  Douglas  Grosbie.    *I  leave  and  bequeath  unto  my  brother, 

James  Gurrie,  the  sum  of  1,0002.,  to  be  laid  out  at  eligible  security, 

and  the  interest  to  be  paid  to  him  during  his  life,  and,  at  his  demise, 

the  said  sum  to  be  divided  amongst  his  surviving  children,  giving 

his  son,  Malcolm   Gurrie,  1002.   towards  completing  his  medical 

education.    I  leave  arid  bequeath  unto  my  brother,  Donald  Gurrie, 

the  sum  of  2,000Z.,  and  also  to  be  my  residuary  legatee.     I  bequeath 

to  my  paternal  sister,  Gatherine  Gurrie,  the  sum  of  2002.  for  her 

own  absolute  use  and  benefit ;  and,  in  respect  to  my  interest  in  the 

said  twelve  shares  in  the  Westminster  Gas  Gompany  before  excepted, 

I  give  and  bequeath  the  same  unto  my  grandchildren,.  Malcolm 

Gurrie  Ancell  and  Gharlotte  Ancell,  for  their  sole  and  absolute  use 

and  benefit,  free  from  the  control  of  their  father,  Henry  Ancell ; 

(1)  Singlttmi  v.  TomJiusoii  (1878)  3  App.  Ca.  404,  38  L.  T.  653;    WaUony , 
Arundtll\\^ll)  Ir.  Eep.  11  Eq.  53. 
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and  I  do  hereby  further  appoint  my  said  trustees  to  be  executors  of  '     Evanr 
this  my  will  and  testament."  Crosbib. 

The  testator  died  in  December,  1886. 

The  question  at  the  hearing,  was  whether  the  words,  "my 
residuary  legatee,"  were  to  be  construed,  "  my  residuary  devisee 
and  legatee." 

Mr.  Stuart  and  Mr.  SJiapter,  for  the  assignees  of  the  testator's 
heir,  who  was  a  bankrupt.     *     *     * 

Mr.   BethtU,   Mr.   Hetherington,   and   Mr.    Pearson,   for    the        [602] 
personal    representative    of    Donald    Currie   [cited   Davenport  v. 
CoUman  (i),  Hardacre  v.  Nash  (2),    Withers  v.  Kennedy  (8),   Bench 
V.  Bil£s{4),  Day  v.  Daveron{5),  and  other  cases]. 

Mr.  Campbell,  for  the  legatees,  contended  that  their  legacies 
were  charged  on  the  real  estates.  He  cited  Cross  v.  Kennington  (6), 
and  Pitman  v.  Stevens. 

Mr.  Stiiart  replied. 

The  Vicb-Chancbllor  : 

It  seems  to  me  that  the  cases  of  Day  v.  Daveron  and  Davenport 
V.  Coltman,  have  a  value  with  regard  to  this  case,  in  this  respect,         • 
that  they  are  authorities  as  to  the  use  of  the  word  ''  legatee,"  as 
applicable,  in  the  minds  of  the  parties  who  used  it,  to  a  disposition 
of  real  estate.    It  is  true  that,  in  those  two  cases,  the  Court  "^looked,       L  *603  ] 
as  it  ought  to  do,  at  the  whole  of  the  will :  but  those  two  cases 
prove  that  persons  not  well  educated,  or,  at  least,  not  well  instructed 
in  law,  do  use  the  term  "  legatee,"  as  designating  the  person  who, 
by  virtue  of  their  gift,  is  to  take  land  as  well  as  personalty.     In 
both  those  cases,  the  term  was  used  by  persons  who  meant  to    * 
describe  those  who  were  to  take  the  real  as  well  as  the  personal 
estate.      If  instances  were  wanting,  no  one  could  doubt  that,  in 
common  parlance,  the  term,  '*  legatee,"  implies  a  person  who  takes 
a  benefit  by  the  will. 

Now,  as  to  this  particular  will:  The  testator  commences  by 
saying:  "  I  give  and  bequeath  all  my  real  and  personal  estate  in 

(1)  56  B.  R.  112  (12  Sim.  588).  (4)  20  E.  E.  292  (4  Madd.  187). 

(2)  2  E.  B.  691  (5  T.  R.  716).         {6)  56  E.  E.  48  (12  Sim.  200). 

(3)  39  E.  E.  310  (2  My.  &  K    (6)  73  E,  E.  307  (9  Beav.  150). 
607). 
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EvAKs  possession,  reversion,  expectancy  or  remainder,  wheresoever  situated 
cbosbie.  ^^  England : "  that  leads  to  an  inference  that  he  had  property  in 
some  other  country  than  England,  which  he  did  not  think  proper 
to  dispose  of  by  his  will,  and  which,  therefore,  would  go  to  his  heir- 
at-law.  Then  he  says:  '^except  my  twelve  shares  in  the  West- 
minster Gas  Company,  unto  my  brother  and  unto  my  nephew  and 
their  heirs,  executors,  administrators  and  assigns,  upon  trust  that 
they  or  the  survivor  of  them,  or  the  heirs  or  assigns  of  such 
survivor."  The  testator,  when  he  used  that  language,  evidently 
thought  that,  if  the  two  devisees  died,  the  person  who  would  have 
to  execute  the  trusts,  would  not  be  the  executor  but  the  heir  of  the 
survivor  alone ;  which  shows  that  he  has  not  selected  a  proper 
form  of  words  to  convey  his  mean^g.  Then  he  says :  *'  do  and 
shall,  as  soon  as  conveniently  may  be,  by  and  out, of  my  personal 
estate,  or  by  sale,  mortgage  or  other  disposition  of  my  real 
estate    or    any   part    thereof."       It   is   not  very  clear  what    he 

[  •604  J  meant  by  **  other  disposition,"  as  *distinguished  from  sale  or 
mortgage :  **  pay  &c.  unto  my  brother,  James  Currie,  the  sum  of 
1,000{.,  to  be  laid  out  at  eligible  security,  and  the  interest  to  be 
paid  to  him  during  his  life,  and,  at  his  demise,  the  said  sum 
to  be  divided  amongst  his  sumving  children,  giving  his  son, 
Malcolm  Currie,  100/.,  towards  completing  his  medical  education." 
Now  there  a  question  is  raised  at  once :  for  there  is  a  defect  in  the 
expression  of  what  was  the  meaning  of  the  testator ;  because, 
supposing  that  James  had  had  any  other  number  of  children  than 
ten,  this  question  would  have  arisen :  was  his  son  Malcolm  to 
take  lOOZ.  and  then  share  with  the  others,  or  was  he  to  take  100/. 
only  ?  The  will  shows  a  manifest  deficiency  of  expression  to  carry 
out  the  testator's  intention.  Then  he  proceeds  thus :  "  I  leave  and 
bequeath  unto  my  brother,  Donald  Currie,  the  sum  of  2,000i.,  and 
also  to  be  my  residuary  legatee."  That  is  very  remarkable,  because 
he  there  appoints  him  residuary  legatee,  and  then  he  gives  his 
sister,  Catherine,  200i.  I  point  this  out  to  show  the  loose  way  in 
which  the  testator's  mind  was  expressed.  He  then  gives  legacies 
to  his  grandchildren,  free  from  the  control  of  their  father,  which,  in 
a  legal  point  of  view,  is  nonsense,  as  the  father  could  have  no 
control  over  their  legacies. 

Then,  as  to  the  question  which  I  have  to  decide.  It  is  plain, 
I  think,  that  the  testator  meant,  not  merely  that  his  sister.  Flora, 
should  take  her  legacy,  but  that  his  brother,  James,  and  his  sister 
Catherine  should  take  theirs,  even  if  there  was  a  deficiency  of 
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personal  estate.  I  cannot  but  come  to  this  conclusion ;  because 
there  is  a  gift  to  Donald ;  and,  if  you  take  the  words,  ''  and  also  to 
be  my  residuary  legatee,"  in  connection  with  it,  it  must  be  supposed 
that  the  testator  meant  *that  the  residuary  gift  should  not  take 
effect  till  after  satisfaction  of  all  the  legacies,  that  is,  of  the  legacies 
to  James  and  Catherine. 

Suppose  that  the  word,  '*  legatee,*'  had  not  been  there,  and  that 
the  testator  had  said,  merely :  ''  and  also  to  be  my  residuary,"  that 
would  be  a  residuary  devise.  Are  you  then  to  cut  down  the  force 
of  the  word,  "  residuary,"  merely  because  you  find  the  word, 
"legatee,"  added  to  it?  It  does  not  appear  to  me  to  be  giving 
a  strained,  but  a  natural  construction,  to  say  that  Donald  should 
only  take  after  payment  of  all  that  is  given  to  the  legatees,  and 
should  then  take  everything,  because  everything  is  given  to  him 
and  the  nephew  Malcolm  who  are  named  as  devisees  both  of  the 
real  and  the  personal  estate ;  and  there  is  no  subsequent  separation 
of  the  one  species  of  property  from  the  other.  It  appears  to  me 
that  that  is  the  true  construction  of  the  will :  and  I  am  fortified  in 
that  interpretation  by  seeing,  from  the  probate  of  the  will  (which 
I  must  look  at  in  a  question  relating  to  personal  estate),  that  the 
testator's  personal  estate  is  sworn  under  4501. 


Evans 

t, 
Crosbib. 


[  •605  ] 


CAEPENTER  v.  BOTT. 

(15  Simons,  606—609 ;  S.  C.  16  L.  J.  Ch.  433 ;  11  Jur.  723.) 

A  testator  bequeathed  a  fund  in  trust  for  his  next  of  kin  of  the  surname 
of  Crump  who  should  be  living  at  the  decease  of  A.  B.  A  lady  whose 
maiden  name  was  Crump,  was  the  testator's  sole  next  of  kin  at  A.  B.'s 
death ;  but  she  married  after  the  testator's  death,  and  then  took  and  ever 
afterwards  bore  her  husband's  surname,  which  was  Carpenter : 

Held,  nevertheless,  that  she  was  entitled  to  the  fund. 

Thomas  Crump,  the  testator  in  this  cause,  by  his  will  dated  in 
1795,  directed  that  if  his  niece,  Sarah  Price,  should  not  attain 
twenty-one  or  marry,  or  should  die  without  leaving  issue  who, 
being  males,  should  attain  twenty-one,  or,  being  females,  should 
attain  that  age  or  marry,  a  trust  fund  which  he  had  directed  to 
be  raised  and  invested  for  the  benefit  of  his  niece,  should  belong 
to  and  be  divided  and  divisible  amongst  his  next  of  kin  of  the  sur- 
name of  Crump,  who  should  be  living  at  the  decease  of  his  niece, 
if  she  should  leave  no  issue  then  living,  or,  if  she  should  leave 
issue  then  living,  at  the  decease  of  her  surviving  or  only  issue  if 
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June  80. 

Shadwell, 
V.-C. 

[606] 
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Caspbhtsb  each  issae  should  die  under  twenty-one,  or  before  marriage,  if  a 
BoTT»  female,  in  like  manner  as  if  his  said  next  of  kin  had  become 
.  entitled  thereto  under  the  Statute  of  Distributions. 

The  testator  died  in  1796.  Sarah  Price  married  Sir  John 
Maclean,  and  died  in  1845  without  leaving  issue. 

By  an  order  in  the  cause,  the  Master  was  directed  to  inquire  and 
state  who  were  the  testator's  next  of  kin  of  the  surname  of  Crump, 
living  at  Lady  Maclean's  death.  The  M&ster  found  that  Hannah, 
the  wife  of  T.  Carpenter,  was  the  testator's  sole  next  of  kin  ex  parte 
patemdf  living  at  Lady  Maclean's  death,  and  that,  being  the 
daughter  of  Charles  Crump  and  Jane  Parry,  she  was  of  and  bore 
the  surname  of  Crump  at  the  testator's  death  and  until  her 
marriage,  and  that,  according  to  the  usage  in  England,  she  had 
borne  ever  since  her  marriage,  and  still  bore,  her  husband's  sur- 
name ;  but  that  no  evidence  had  been  laid  before  him  to  show  who 
[  *607  ]  were  the  testator's  *next  of  kin  ex  parte  matemd,  of  the  surname 
of  Crump. 

The  question  was  whether,  according  to  the  true  intent  and 
meaning  of  the  testator,  Mrs.  Carpenter  was  his  next  of  kin  of  the 
surname  of  Crump,  living  at  Lady  Maclean's  death. 

Mr.  James  Parker  and  Mr.  Adams,  for  Mr.  and  Mrs.  Carpenter, 
said  that  Mrs.  Carpenter's  maiden  name  was  Crump,  and  that  she 
bore  that  name  at  the  testator's  death  :  that  the  term  used  by  the 
testator,  was  not,  "name"  but  **  surname,"  which  meant,  "the 
patronymic ;  "  and  that  the  words  of  the  bequest  did  not  require 
the  surname  of  Crump  to  be  borne  at  the  death  of  Lady  Maclean. 
They  relied  on  Pyot  v.  Pyot  (i),  and  Leigh  v.  Leigh  (2),  as  governing 
this  case. 

The  Yige-Changbllor  : 

It  appears  from  a  note  to  the  case  of  Pyot  v.  Pyot,  in  my  copy  of 
Vesey  Senior's  Reports,  that,  when  the  case  of  Leigh  v.  Leigh  was 
argued  before  Lord  Eldon,  Mr.  Justice  Lawrence  and  Mr.  Baron 
Thompson,  Mr.  Justice  Lawrence  said  that,  according  to  a  manu- 
script note  which  he  had  of  Pyot  v.  Pyot,  the  words  of  the  bequest 
on  which  the  question  in  that  case  arose,  were  not,  "  my  nearest 
relation  of  the  name  of  Pyot,"  as  stated  in  the  printed  report,  but, 
"  my  nearest  relation  of  the  name  of  the  Pyots."     That  explains 

(1)  1  Ves.  Sen.  335.  (2)  10  K.  K  31  (16  Ves,  92). 
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Lord    Hardwickb's   assertion    in    that   case,  that    the  words  of    Cabpbntjeb 
description  referred,  not  to  the  actual  bearing  of  the  name  at  the        bott. 
particular  time,  but  to  the  stock  of  the  Pyots. 

Mr.  Bethell  and  Mr.  Tripp,  for  parties  interested  in  opposing  [  608  ] 
the  claim  of  Mr.  and  Mrs.  Carpenter,  said  that  the  bequest  was  to 
the  next  of  kin  of  the  testator  who  should  be  living  at  Lady 
Maclean's  death.'and  should  then  bear  the  surname ;  that  is  to  say, 
that  the  testator  had  required  the  three  qualifications,  namely, 
being  his  next  of  kin,  living  at  Lady  Maclean's  death,  and  bearing 
the  surname  of  Crump,  to  be  co-existent  with  each  other;  and 
that  there  was  nothing  in  the  will  to  show  that,  by  the  word, 
"  enmame,"  the  testator  meant,  **  stock  "  or,  "  family,"  as  was  the 
case  in  Pyot  v.  Pyotf  and  Ldgh  v.  Leigh.  They  referred  to  what  was 
said  by  Lord  Chief  Justice  Abbott  at  the  conclusion  of  the  argument 
in  Doe  v.  Plumptre  (i),  and  in  delivering  the  judgment  of  the  Court 
in  that  case,  and,  particularly,  to  the  following  passage  in  the  judg- 
ment :  "  Upon  consideration,  we  are  of  opinion  that  Mrs.  Wright 
is  not  entitled ;  because  if  the  word,  '  name,'  is  to  be  understood  in 
its  primary  sense,  she  was  not,  at  the  death  of  Diana,  a  person  of 
that  name."  They  added  that  that  passage  was  decisive  against 
the  claim  made  by  Mr.  and  Mrs.  Carpenter. 

Mr.  James  Parker,  in  reply,  said  that,  in  Doe  v.  Plumptre,  the 
question  arose  on  a  deed,  not  on  a  will ;  besides  which,  the  words 
in  this  case  were  different,  both  in  themselves  and  in  their  colloca- 
tion, from  the  words  in  that,  and  the  Court  of  King's  Bench  forbore 
to  give  any  opinion  upon  a  case  like  the  present ;  and  that  there 
was  nothing  in  the  words  in  this  case,  which  had  regard  to  the  time 
at  which  the  next  of  kin  were  to  bear  the  surname  of  Crump ;  but 
all  that  was  required,  was  to  be  the  next  of  kin  of  the  testator,  to 
be  of  the  surname  of  Crump,  *and  to  be  living  at  the  decease  of  Lady  [  ^609  ] 
Maclean;  and,  taking  all  those  words  of  qualification  in  their 
primary  and  natural  sense,  Mrs.  Carpenter  was  entitled  to  the 
fund. 

The  Yics-Chancbllor  : 

What  one  may  collect  from  the  decision  in  the  Court  of  King's 
Bench,  is  that  the  Court  held  that  the  parfcy  entitled  to  recover  in 
the  ejectment,  must  have  all  the  required  qualities,  and  not  be,  for 

(1)  3  B.  &  Aid.  474 ;  see  pp.  480  d  aeq. 
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instance,  merely  the  nearest  of  kin  of  Diana  Molyneoz  who  bore 
the  name  of  Brewer ;  bat  must  bear  that  name,  and  also  be  the 
nearest  of  kin  of  Diana  Molyneax.  That  is  clear  ;  because  we  find 
that  the  party  who  claimed  was  a  person  whose  maiden  name  was 
Brewer,  and,  at  the  time  of  D.  Molynenx's  death,  she  was  the 
nearest  of  kin  bom  of  the  name  of  Brewer,  bat  she  was  not  the 
nearest  of  kin  ;  for  it  is  stated  that  Mrs.  Morley  was  more  nearly 
related  to  D.  Molyneux:  therefore,  it  is  quite  plain  that  that 
decision  proceeded  on  this,  namely,  that  the  qualities  must  be  taken 
separately  and  found  collectively ;  and  that  the  terms,  "  of  the  name 
of  Brewer,"  could  not  qualify  the  description  so  as  that  the  acci* 
dental  circumstance  of  the  name  being  found  in  one  of  the  kin, 
would  make  that  individual  take  in  preference  to  one  who  was 
actually  the  next  of  kin  of  D.  Molyneux. 

The  only  question  in  this  case,  is  whether  the  expression,  **  of  the 
surname  of  Crump,"  is  to  be  taken  to  be  equivalent  to  what  Lord 
Habdwicke  considered  to  be  the  meaning  of  the  words,  "  of  the 
Pyots,"  that  is,  "  of  the  stock  of  the  Pyots."  I  think  that  it  is ;  and, 
therefore,  I  shall  declare  that  Mrs.  Carpenter  is  entitled  to  the 
fund. 


1847. 
July  2. 

Shadwell, 
V..C. 

[610] 


WESTON  V.   CLOWES  (1). 

(15  Simons,  610.) 

In  a  suit  by  a  residuary  legatee  against  the  executor  of  the  will,  the 
testator's  estate  proved  insufficient  to  pay  his  debts : 

Held  that  the  plaintiff  was  entitled  to  his  costs,  not  as  between  solicitor 
and  client,  but  as  between  party  and  party  only. 

This  was  a  suit  by  a  residuary  legatee  under  the  will  of  the  testator 
in  the  cause,  against  the  executor  and  the  other  residuary  legatee. 
The  testator's  estate  proved  to  be  insufficient  to  pay  his  debts. 

Mr.  G.  L.  RusseU  asked  that  his  client,  the  plaintiff,  might  be 
paid  his  costs  as  between  solicitor  and  client,  and  cited  Burkitt  v. 
Ransovi  (2). 

Mr.  Hardy  appeared  for  the  executor. 

The  Vice-chancellor  declined  to  follow  the  case  cited ;  and  held 
that  the  plaintiff  was  entitled  to  costs  as  between  party  and  party  only. 


(1)  l7i  re  Richardson  (1880)  14 
Ch.  D.  611.  49  L.  J.  Ch.  612,  43  L.  T. 
279;  In  re  McRea  (1886)  32  Ch.  D. 


613,  55  L.  J.  Ch.  708,  54  L.  T.  728. 
(2)  70  E,  R.  324  (2  CoU.  636). 


VOL-  LXXiY.]      1847.    CH.     15  SIMONS,  626—627. 
FLINT  V.  WAKEEN. 

-       (15  Simons,  626—629;  S.  C.  16  L.  J.  Oh.  441 ;  11  Jur.  665.) 

A  testatrix  gave  to  each  of  the  in-brothers  and  in-sisters  for  the  time 
being  resident  in  the  several  hospitals  of  or  in  the  vicinity  of  Canterbury, 
whose  yearly  income  should  not  exceed  25/.,  an  augmentation  or  yearly 
increase  of  5/.  for  ever : 

Held  that  the  bequest  was  void  for  uncertainty,  principally  on  the 
ground  that  the  amount  of  the  fund  to  be  appropriated  to  answer  the 
bequest  was  not  specified  by  the  testatrix,  and  could  not  be  determined. 

Mart  Bbaddon,  the  testatrix  in  the  cause,  by  her  will  dated  the 
6th  of  March,  1884,  gave  to  each  of  the  in-brothers  and  in-sisters 
for  the  time  being  actually  and  bond  fide  resident  in  the  several 
hospitals  of  or  in  the  vicinity  of  Canterbury,  whose  yearly  income 
should  not  exceed  252.,  an  augmentation  or  yearly  increase  of  52. 
for  ever :  and  she  directed  her  executors  to  pay  to,  or  invest  in  the 
names  of  the  governors,  masters,  trustees,  or  acting  patrons  of 
those  hospitals,  a  sum  of  money  equal  to  meet  such  yearly 
augmentations ;  and  that  the  non-resident  in-brothers  and  in-sisters 
should,  during  such  non-residence,  forfeit  the  proportions  of  such 
augmentation;  and  that  such  forfeitures  should,  from  time  to 
time,  be  paid  over  to  the  then  resident  in-brothers  and  in-sisters, 
in  equal  shares. 

The  suit  was  instituted  for  the  administration  of  the  testatrix's 
estate,  and  to  carry  the  trusts  of  her  will  into  execution.  *  *  The  [  627  ] 
Master,  in  pursuance  of  a  reference  which  [had  been]  made  to  him 
without  prejudice  to  any  question  in  the  cause,  found  that  there 
were  twelve  hospitals  in  the  city  of  Canterbury  and  its  vicinity ; 
that  two  of  them  did  not  contain  either  in-brothers  or  in-sisters ; 
and  that  only  six  of  the  remaining  ten  contained  in-brothers  and 
in-sisters  whose  yearly  income  did  not  exceed  252. 

The  cause  now  came  on  to  be  heard  a  second  time  for  further 
directions.  The  question  was  whether  the  above  bequest  was  void 
for  uncertainty. 

Mr.  Tiviss,  for  the  Attorney-General,  said  that  he  claimed  the 
benefit  of  the  bequest  on  behalf  of  the  charity. 

The  Vicb-Chancbllob  : 

It  strikes  me  that  a  difficulty  in  this  case  arises  on  the  words, 
*'  for  the  time  being  actually  and  bond  fide  resident." 

Mr.  Bethell,  for  some  of  the  testatrix's  next  of  kin.    The  whole 
bequest  is  void  for  uncertainty. 
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FiiKT  Mr.  Tudss  : 

V. 

Wabbxh .  I  see  no  nncertainty  in  it ;  but  if  there  is  any,  a  scheme  ought 
to  be  directed,  in  order  that  the  general  charitable  intention  of  the 
testatrix  may  not  fail. 

The  Yice-Ghangellob  : 

If  you  say  that  there  is  a  general  gift  to  charity,  then  you  have 
to  consider  what  is  given. 

Mr.  Twiss : 
If  there  are  ninety-four  in-brothers  and  in-sisters  whose  income 
[  *6S8  ]      does  not  exceed  251.,  then  ^ninety-four  sums  of  51.  each  are  given : 
Simon  v.  Barber  (l),  Masters  v.  Masters  (2); 

Mr.  Cooper  and  Mr.  Lewis,  for  some  of  the  next  of  kin  of  the 
testatrix  (whose  residuary  estate  was  not  disposed  of  by  her  will), 
said  that  the  whole  bequest  was  vague  and  indefinite.  They  asked, 
first,  what  was  the  meaning  of  the  words,  ''  for  the  time  being; " 
secondly,  what  was  the  amount  of  the  fund  to  be  set  apart  to 
answer  the  bequest ;  and,  thirdly,  what  was  the  meaning  of  the 
words,  ''  hospitals  of  or  in  the  vicinity  of  Canterbury : "  Chapnum  v. 
Brown  (8). 

Mr.  Bethell  and  Mr.  ChandUss,  for  the  other  next  of  kin,  [cited 
FiUingham  v.  Bromley  (4)  and  other  cases]. 

[6S9]  The    Vioe-Ghanoellor   held    that    the  bequest  was  void  for 

uncertainty ;  for,  first,  the  testatrix  had  not  specified  the  sum 
which  was  to  be  the  subject  of  the  bequest ;  and  the  difficulty  of 
ascertaining  the  amount  of  the  fund  which  the  Court  ought  to 
direct  to  be  set  apart  to  answer  the  bequest,  was  insuperable :  that, 
independently  of  the  uncertainty  arising  from  the  words,  "  of  or  in 
the  vicinity,"  he  could  not  understand  how  the  vicinity.was  to  be 
determined ;  nor  could  he  tell  what  the  testatrix  meant  by  the 
words,  ''  for  the  time  being," — whether  she  meant  those  in-brothers 
and  in-sisters  who  should  be  resident  in  the  hospitals  at  the  time  of 
her  death,  or  those  who  should  be  resident  there  from  time  to  time; 
that  she  apparently  meant  that  none  but  resident  in-brothers  and 
in-sisters  should  be  objects  of  her  charity ;  but  she  had  so  expressed 

(1)  29  B.  B.  12  (5  Buss.  112).  (3)  5  B.  B.  351  (6  Vee.  404). 

(2)  1  P.  WxnB.  421.  (4)  24  B.  B.  136  (T.  &  B.  530). 
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herself  as  to  make  it  doubtfal  whether  she  did  not  mean  those  who  Flint 
should  be  non-residents  to  participate ;  for  she  said  that  the  non-  waulbk. 
resident  in-brothers  and  in-sisters  should /or/ett  their  shares;  and 
how  they  could  forfeit  unless  they  had  originally  a  right,  his  Honour 
could  not  see :  thai  no  human  being  could  state  what  sum  ought  to 
be  appropriated  to  answer  the  bequest ;  and,  as  it  was  uncertain 
what  sum  was  given,  he  must  declare  the  bequest  to  be  void  for 
uncertainty. 
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IN  THE  QUEEN'S  BENCH. 


1847  DAMERELL  v.  PROTHEROE  and  Others (1). 

Feb.  3, 10.  ^    ^ 
(10  a  B.  20—26 ;  8.  0.  16  L.  J.  a  B.  170 ;  11  Jur.  331.) 

r  20 1 

^  A  heriot  may  be  due  by  oiuiom,  on  the  death  of  a  tenant,  in  respect  of  a 

tenement  of  free  lands  held  in  fee  simple  of  a  manor. 

Consequently,  to  prove  such  a  custom,  presentments  of  the  deaths  of 
tenants  of  other  free  tenements  held  in  fee  of  the  manor,  and  the  seizure  of 
heriots  thereupon,  are  admissible. 

Tbovbr.  First  count,  for  a  gelding  colt.  Second  connt,  for  a 
cow.  Third  coant,  for  another  cow.  Fourth  count,  for  a  pony. 
Fifth  count,  for  a  horse.  Sixth  count,  for  a  mare.  Pleas.  1.  Not 
guilty :  2,  S,  4,  5,  6,  7,  to  the  counts  severally,  that  the  plaintiff 
was  not  possessed.     Issues  thereon. 

On  the  trial,  before  Erie,  J.,  at  the  Devonshire  Summer  Assizes, 
1845,  it  appeared  that  the  plaintiff  claimed  to  be  lord  of  the  manor 
of  South  Tawton,  otherwise  Itton,  in  the  county  of  Devon  :  and  the 
action  was  brought  against  the  defendants,  executors  of  the  will  of 
Thomas  Palmer  Acland,  Esq.,  to  recover  the  value  of  six  heriots, 
claimed  by  the  plaintiff  as  having  become  due  on  the  death  of  the 
said  T.  P.  Acland,  who  died  on  the  21st  of  March,  1844,  being  then 
[  *2i  ]  tenant  *of  six  tenements  within  the  said  manor,  of  the  names  of 
Trendlebear,  Woodland,  Amlyn  Taw,  West  Nymph,  Taw  Green,  and 
Itton. 

The  tenements  in  question  were  lands  held  in  fee  of  the  manor. 
The  plaintiff,  having  shown  that  he  was  lord  of  the  manor,  in  order 
to  prove  that  heriots  were  due  on  the  deaths  of  owners  of  these 
tenements,  put  in  evidence  a  series  of  presentments,  in  which  pay- 
ments of  heriots  on  the  deaths  of  tenants  in  fee  of  the  manor 
were  specified.  Each  of  the  presentments  put  in  regarded  several 
tenements  :  in  each  of  such  presentments,  one  or  more  of  the  tene- 
ments in  question  in  this  action  was  mentioned ;  but  each  of  them 
related  also  to  other  tenements.  It  was  objected,  on  the  part 
of  the  defendants,  that  no  proof  was  given  whether  the  heriots 
were  claimed  as  heriot  custom  or  heriot  service ;  that,  in  the  former 
case,  no  heriot  could  be  due  by  custom  from  freehold  tenements ; 
in  the  latter,  the  right  could  not  be  prov^d  by  presentments,  such 
evidence  being  applicable  to  heriot  custom  only.  It  was  objected, 
also,  that  in  any  view  these  presentments  were  inadmissible,  as 

(1)  Cited  in  WarHck  v.  Qute^Cs  CoU  124,  39  L,  J.  Ch.  636  (affd.  6  Ch.  716, 
%e,  Oxford  (1870)  L.  B.  10  Eq.  106,      40  L.  J.  Gh.  780).— A.  0. 
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regarding  other  tenements  besides  those  in  qaestion.  The  learned  Dambbmll 
Judge  overruled  these  objections,  and  received  the  presentments,  protubbob. 
Verdict  for  plaintiff. 

A  rule  nisi  for  a  new  trial  was  obtained  in  the  next  Term,  on 
she  ground  of  the  reception  of  improper  evidence. 

J.  Greenivood  now  showed  cause  (i)  : 

The  question  is  whether  a  claim  of  heriot  custom  can  be  made  iii 
re8X)ect  of  freehold  tenements,  within  a  manor,  held  in  fee  simple. 
♦The  authorities  show  that  it  may.  "  An  heriot  may  also  appertain  [  ^22  ] 
to  the  free  land,  that  is  held  by  service  and  suit  of  court ;  in  which 
case  it  is  most  commonly  a  copyhold  enfranchised,  whereupon  the 
heriot  is  still  due  by  custom :  "  2  Bl.  Com.  424 :  citing  Bracton, 
86  a,  lib.  2,  c.  36,  s.  9,  where  the  "  tenem,  liber  vel  servus^''  is  said  to 
be  bound  to  render  an  heriot  **  secundum  diversam  locarum  consue- 
tudinem."   To  the  same  effect  are  2  Watk.  Copyhold,  p.  182,  Syliard 

v.  (2),  note  (1)  on  Lanyon  v.  Carne  (8)   (citing  Year  B.  Hil. 

21  Hen.  VIL  fol.  18  A.  pi.  16,  fol.  15  A.  pi.  24,  2  Bro.  Abr. 
Harriots,  pi.  5),  Co.  Entr.  613  a.  No  doubt  is  raised  on  this  point 
in  Bald/wyn  v.  Noaks  (4)  or  Abington  v.  Lipscomb  (5). 

Kinglake,  Serjt.  and  M.  Smith,  contra: 

This  evidence  was  not  receivable,  unless  the  claims  can  be  main- 
tained as  for  an  heriot  custom  in  respect  of  freehold  land,  held  in 
fee  of  a  manor.  But  nothing  could  render  the  tenant  in  fee  simple 
subject  to  such  a  render,  except  an  old  service,  attached  to  the  land 
before  the  Statute  of  Quia  Emptores.  ''Heriots  are  services  and 
part  of  the  tenure ;  and  since  the  Statute  of  Quia  Emptores  Ter- 
raram  no  tenure  can  be  created  or  heriots  reserved  :  "  Edwards  v. 
Moseleyifi).  "Where  a  tenant  in  fee  holds  of  his  lord  by  heriot 
service,  such  service  is  incident  to  the  tenure,  which  is  ancient,  and 
must  be  supposed  to  be  before  the  Statute  Quia  Emptores : "  Suit  of 
Court  and  Services  (7),  Scriven  on  Copyhold,  870  (4th  ed.).  When 
any  thing  of  the  nature  of  a  customary  render  exists  in  freehold 
estates,  such  as  a  render  of  minerals  in  some  counties,  this  is  to 
be  ascribed  to  a  peculiar  ^tenure :  Eitchin's  Jurisdictions,  &c.f  [  *28  ] 
p.  267  (5th  ed.),  tit.  Harriot;  Com.  Dig.  Copyhold  (K  19).  In  the 
passage  in  the  same  work.  Copyhold  (E  23),  "  So,  an  heriot  maybe 

(1)  Before  TiOid  Denman,   Ch.  J.,  (4)  2  Lutw.  1309. 
Pktteson  and  Erie,  JJ.  (5)  1  a  B.  776. 

(2)  1  Bulstr.  101.  (6)  Willes,  192,  194. 

(3)  2  Wms.  Saund.  168  a,  168  b.  (7)  3  Salk.  332. 
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Bamsbbll  due  by  the  castom  of  a  manor,  upon  the  death  of  every  tenant  of 
Pbothsbok.  ^^  estate  of  inheritance,"  it  appears,  by  reference  to  Eitchin,  tU 
sttpra,  which  is  the  authority  cited,  that  customary  estates  of 
inheritance  in  copyhold  estates  only  are  intended ;  as  in  the  cases 
of  the  various  customs  specified  in  Com.  Dig.  Copyhold  (G  7), 
Litt.  s.  78. 

(Erlb,  J. :  May  not  copyhold  land  have  been  enfranchised  before 
the  Statute  Quia  Emptores,  to  be  held  of  the  manor  subject  to  the 
customs  of  the  manor  ?) 

The  act  of  enfranchisement  extinguishes  the  custom :  Doe  d.  Reay 
V.  Huntington  (i). 

(Eble,  J. :  But  the  authorities  which  you  have  cited  show  that 
there  may  be  tenants  in  fee  simple  of  copyholds.  The  defendants 
here  are  only  tenants  in  fee  simple  of  free  tenements  in  a  manor. 
There  is  nothing  to  show  how  they  became  so.  They  may  have 
been  copyholders  originally.) 

No  copyholds  were  shown  to  have  existed  in  this  manor.  Next,  as 
to  the  admissibility  of  the  presentments,  as  comprehending  other 
tenements  than  those  in  question :  it  is  not  denied  that  a  custom 
as  to  one  tenement  may  be  proved  by  evidence  of  the  same  custom 
in  another,  where  the  foundation  has  first  been  laid  by  showing 
that  the  tenements  are  all  under  one  uniform  tenure :  but  this  is  a 
necessary  preliminary:  Rotve  v.  Brenton  (2),  Somerset  v.  France  (a). 
Marquis  of  Anglesea  v.  Loi'd  HatheHon  (4),  Stanley  v.  White  (5). 
[  *24  ]  *The  evidence  here  is  only  evidence  of  reputation,  if  admissible  at 
all ;  and  therefore  only  of  the  custom  of  the  manor :  Chapman  v. 
Coivlan{6),  Morewood  v.  Wood  (7),  Outram  v.  Afareirood(8),  Phil. 
Evid.  246,  246,  (9th  ed.),  Harwood  v.  Swis  (9). 

Cur,  adv.  vuU. 

Lord  Denman,  Ch.  J.,  in  the    same    vacation    (February  10th), 
delivered  judgment : 

In  this  action  of  trover,  the  right  of  the  plaintiff  to  take  certain 

(1)  4  East,  271.  (5)  12  B.  B.  544  (14  East,  332). 

(2)  32  R.  R.  524  (8  B.  &  C.  758).  (6)  12  R.  R.  294  (13  East,  10). 

(3)  1  Stra.  659.  (7)  Note  (a)  to  Doe  d.  Didbury  t. 

(4)  62  R.  R.  575  (10  M.  &  W.  218).  ThoinM,  12  R.  B.  533  (14  Bast,  327). 
See  Jewiion  v.  DyBon,  9  M.  &  W.  540,  (8)  12  B.  B.  542  (13  Bast,  330,  n.). 
556.  (9)  Wightw.  112. 
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beasts  for  heriots  was  denied  by  the  plea  of  not  possessed.    The    damsbbll 

heriots  were  claimed  in  respect  of  free  tenements  in  the  manor  of   pbothbbob. 

South   Tawton,  held  of  the   lord  of  the  manor  in  fee  simple,  of 

which   the  tenant  had  died  seised.     Evidence  was  given  of  the 

exercise  of  the  right  in   respect  of  other   tenements  within  the 

manor  as  well  as  in  respect   of  the   tenements  in  question,  and 

also  of  reputation  of  a  custom  in  the  manor  for  the  lord  to  have 

a  heriot  on  the  death  of  a  free  tenant  in  fee.     The  defendants 

objected  to  the  reception  of  this  evidence,  on  the  ground  that  a 

right  to  a  heriot  in  respect  of  a  free  tenement  held  in  fee  simple 

must  be  derived  from  tenure,  and  cannot  be  derived  from  custom, 

and  that  therefore   the  evidence  was  inadmissible.      The  verdict 

was  for  the  plaintiff ;  and  a  rule  nisi  for  a  new  trial  was  obtained 

upon  this  objection.     Several  authorities  were  cited  to  show  that 

the  right  to  seize  a  heriot  as  a  service  due  by  tenure  cannot  be 

established  when  the  estate  in  respect  of  which  it  is  claimed  is 

less  than  a  fee.     Authorities  also  were  cited,  to  show  that  a  right 

to  a  heriot  as  a  service  may  be  created  by  *deed,  since  the  Statute       [  25  ] 

of  Quia  EmptoreSy  18  Edw.  I.,  upon  any  estate :  but  the  right 

then  is  to  a  render  in  the  nature  of  rent,  which  may  be  enforced 

by  distress  or  action,  but  not  by  seizure  of  the  specific  chattel. 

And  it  was  contended  that  a  heriot  could  not  be  due  by  custom, 

in  respect  of  a  freehold  estate  in  fee  simple,  because  it  might  be  due 

by  tenure.    But  it  is  obvious  that  this  consequence  does  not  follow : 

nor  can  any  argument  be  drawn  against  the  claim  by  custom  from 

the  reasoning  showing  that   a    heriot   service   cannot  be  due  by 

tenure  upon  an  estate  for  life  or  years  created  since  the  Statute 

of  Quia  Emptores.    Nor  has  any  decision  been  adduced  against 

the  legality  of  heriot  by  custom  in  such  a  case.     On  the  other 

hand,  as  a  custom  may  be  valid  for  a  heriot  upon  the  death  of 

every  free  tenant  holding  for  a  less  estate  than  fee  simple,  it  follows 

that  it  may  be  valid  in  respect  of  free  lands  held  in  fee  simple, 

unless  there  is  something  in  the  nature  of  that  estate  inconsistent 

with  such  a  custom,  which  there  is  not.     The  earliest  cases  on  the 

subject  support  this  view.    Fitzherbert,  tit.  Prescription,  pi.  29 

(13  Edw.  III.) :  the  lord  avows  for  a  heriot  custom  due  upon  the 

death  of  a  free  tenant  in  fee ;  the  plaintiff  pleads  to  the  avowry  a 

joint  tenancy  in  fee,  and  that  the  heriot  custom  is  not  due  till 

the  death  of  the  survivor.    In  Mayne  v.  Cros  (i)  the  right  to  a  fine 

on  alienation  of  lands  held  in  fee  simple,  within  the  honour  of 

(1)  Year  B.  Mich.  4  Hen.  IV.  fol.  2  B.,  pi.  6. 
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9, 

Pbothbboe. 
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Gloacester,  was  considered  valid ;  which  custom  is  analogous  to 

that  in  question.     And  it  is  mentioned  more  than  once,  in  the 

report,  that  a  heriot  may  be  due  by  custom,   in   respect  of  free 

lands  held  in  fee  simple.     In  Year  B.  Hil.  21  Hen.  YII.  fol.  15  A., 

pi.  24,  the  objection  against  the  prescription  for  a  heriot  on  the 

death  of  every  tenant  for  life  (which  was  a  heriot  *by  custom)  was, 

that  the  estate  was  not  continuous,  and  might  not  be  regranted,  and 

so  the  custom  was  not  kept  up.     This  was  overruled ;  the  validity 

of  the  custom  was  questioned,  because  the  estate  was  not  in  fee 

simple,  but  not  on  the  ground  that  the  lands  were  free  lands.     The 

objection,  therefore,  is  without  foundation :  and  the  rule  must  \ye 

dischai'ged. 

litUe  discharged. 


1847. 
July  7. 

[26] 


[•27] 


ROGEES  V.   BRENTON. 

(10  Q.  B.  26—68 ;  S.  C.  17  L.  J.  Q.  B.  34;  12  Jur.  263.) 

Declaration,  in  case,  stated  that  plaintiff  was  possessed  of  and  entitled  to 
a  tenement,  to  wit  the  right  to  dig  and  take  to  his  own  use,  tin  and  tin 
ore  in  certain  land ;  and  alleged  a  disturbance  by  defendant. 

Plea,  denying  the  possession  and  title  modo  et  forma. 

At  the  trial,  plaintiff  claimed  under  the  following  custom,  which  the  jury 
found  to  exist  in  fact :  Any  person  may  enter  on  the  waste  laud  of  another 
in  Cornwall,  and  mark  out  by  four  comer  boundaries  a  certain  area :  a 
written  description  of  the  plot  of  land  so  marked,  with  metes  and  bounds 
and  the  name  of  the  person  for  whose  use  the  proceeding  is  taken,  iss 
recorded  in  an  immemorial  local  Court,  called  the  Stannary  Court,  and  pro- 
claimed at  three  successive  Courts  held  at  stated  intervals  :  if  no  objection 
is  successfully  made  by  any  other  person,  the  Court  awards  a  writ  to  the 
bailiff  of  the  Court  to  deliver  possession  of  the  said  **  bounds  or  tin  work  '* 
to  the  bounder,  who  thereupon  has  the  exclusive  right  to  search  for,  dig, 
and  take  for  his  own  use  all  tin  and  tin  ore  within  the  described  limits, 
paying  to  the  landowner  a  cei'tain  customary  proportion  of  the  ore  raised, 
\inder  the  name  of  toll  tin.  The  right  descends  to  executors,  and  may  be 
preserved  for  an  indefinite  time,  either  by  actually  working  and  paying 
toll,  or  by  annually  renewing  the  four  boundary  marks  on  a  day  certain. 
Held: 

That  the  custom  to  preserve  the  right  by  the  mere  ceremony  of  an  annual 
renewal  without  working  is  unreasonable  and  bad  in  law,  and  that  plaintiff 
(who  had  ceased  to  work  or  pay  toll  for  18  years)  could  not  recover  in  the 
above  action,  even  as  against  a  stranger :  And 

That,  although  the  alleged  custom  involved  a  claim  of  a  profit  in  nlieno 
toloy  it  would  have  been  a  good  one,  if  bond  fide  working  had  been  found  to 
be  obligatory  under  it. 

Case.  The  first  count  stated  that  the  plaintiff  was  lawfully 
possessed  of  and  entitled  to  and  ought  to  have  had  and  enjoyed  the 
tenement  following :  that  is  *to  say,  the  right  and  liberty  to  dig, 
get,  raise  and  carry  away,  for  his  own  use,  the  tin  and  tin  ore  found 
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and  being  within  a  piece  of  ground  called  the  Buby  tin  bounds,  in  Boobbs 
the  parish  of  Wendron  in  the  county  of  Cornwall ;  yet  defendant,  bbbmtoh. 
well  knowing  the  premises,  but  intending  to  deprive  plaintiff  of  the 
benefit  of  the  tin  &c.,  and  to  disturb  him  in  the  possession  and 
enjoyment  of  his  said  right  and  liberty,  and  to  render  it  of  less 
value,  wrongfully  dug,  got,  raised  and  carried  away  large  quantities 
of  the  tin  and  tin  ore  found  within  the  said  piece  of  ground; 
whereby  plaintiff  was  deprived  of  the  benefit  which  he  might  and 
otherwise  would  have  derived  from  his  said  right  and  liberty,  and 
the  said  tenement  thereby  became  of  less  value  to  plaintiff  than  it 
otherwise  would  have  been.  The  second  count  was  in  trover,  for 
tin  and  tin  ore. 

Pleas.  1.  Not  guilty.  2.  As  to  the  first  count,  that  plaintiff 
was  not  lawfully  possessed  of,  or  entitled  to,  nor  ought  to  have  had 
or  enjoyed,  the  said  tenement,  that  is  to  say,  the  right  and  liberty 
to  dig,  &c.,  in  manner  and  form  &c.  Conclusion  to  the  country. 
Issue  thereon.  8.  To  the  second  count,  traverse  of  the  possession 
of  the  tin  and  tin  ore.     Issue  thereon. 

The  cause  was  tried  before  Wightman,  J.,  at  the  Middlesex  (i) 
sittings,  after  Trinity  Term,  1843,  when  the  jury  found  a  general 
verdict  for  the  plaintiff,  subject  to  a  motion  for  a  nonsuit.  It 
appeared  that  the  plaintiff,  who  was  lord  of  the  manor  of  Helston 
in  Kerrier  by  purchase  from  the  Duchy  of  Cornwall  in  1798,  claimed 
the  tin  and  tin  ore  within  the  tenement  of  Galidna,  formerly  a  con- 
ventionary  or  customary  tenement  of  that  manor,  but  enfranchised 
by  the  plaintiff  since  the  purchase.  *0n  the  sale  of  the  manor  all  [  *2S  ] 
mines  were  reserved  to  the  Duchy ;  but  the  plaintiff  claimed  as 
**  bounder,"  that  is  as  owner  of  a  "  pair  of  tin  bounds,*'  called  Buby 
bounds,  by  force  of  the  custom  of  Cornwall,  described  in  the 
appendix  to  the  report  of  Rowe  v.  Brenton  (2),  and  in  the  present- 
ments   of    the    Stannary  Convocation    or    Parliament  (8).     The 

(1)  The  venue  was  altered  from  see  32  B.  B.  524  and  Preface  v.— A.  C] 
ComwaU  to  Middlesex  by  a  Judge's  (3)  The  following  are  the  parts  of 
order,  in  NoTember,  1841.  the  Stannary  Convocation  roll  read  at 

(2)  3  Man.  &  By.  497,  4^8.  Ap-  the  trial:  on  the  argument  in  banc, 
pendiz  F.  The  custom  is  fully  stated  counsel  referred  to  the  whole  of  the 
in  the  marginal  abstract  of  the  pre-  printed  copy. 

i^ent    case,   ante^   p.    172.      [See   also  Convocation,  22  Jac.  I.,  article  17. 

Concanen's  Beport,  pp.  80,  81,    144,  We  find,   according   to    our    ancient 

and  Appendix  thereto,  p.  202,  docu-  customs,  that  every  tinner  that  shall 

ment  No.    d4.     The  case  of  Bowe  v.  new  cut  any  old  bounds,  shall,  at  the 

Brenton  is    reported  in    the  Be  vised  next  Court  within  the  Stannary  where 

Beport«  from  the  abridged  report  in  the  work  is,  enter  his  proclamation  for 

8  B.  &  C.  737,  which  has  no  Appendix :  the  same,  and  therein  nominate  all  his 
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RoosBs      plaintiff  derived  *title  to  them  as 
Bbxktoh.     The  tin  bounds  had  not  been  cut 
r  •29] 

r  •^o  1  owneTBy  and  the  day  of  his  pitch,  and 
'-  *  \  the  names,  both  old  and  new,  of  the 
said  work,  with  the  bounds  and  limits 
of  the  said  pitch;  otherwise  the  said 
pitch  to  be  deemed  void.  Printed  ed. 
(Truro,  1824),  p.  19. 

Art.  18.  We  find,  when  bounds  are 
kept  by  renewing,  according  to  the 
custom,  and  the  keeper  shall  carelessly 
let  slip  his  day  of  renewing,  and  shall 
afterwards  come  again  and  renew  the 
old  comers  before  any  other  tinner 
shall  cut  a  new  pitch  upon  them,  that 
such  renewing  shall  be  taken  for  a 
good  renewing  against  any  other 
pitch.     lb.  p.  20. 

Convocation,  12  Charles  I.  art.  3^ 
We  present  and  afi&rm  that,  by  com- 
mon prescnbed  Stannary  right,  any 
tinner  may  bound  any  wastrel  lands 
within  the  ooimty  of  Cornwall,  that  is 
unbounded  or  void  of  lawful  bounds, 
and  also  any  several  and  enclosed 
land,  that  hal^  been  anciently  bounded 
and  assured  for  wastrel  by  delivering 
of  toll  tin  to  the  lord  of  the  soil  before 
that  the  hedges  were  made  upon  it, 
and  also  such  and  so  much  of  the 
Prince's  several  and  enclosed  cus- 
tomary land  within  the  ancient  Duchy 
assessionable  manors,  as  hath  been 
anciently  boimded  with  turfs  accord- 
ing to  the  ancient  custom  and  usage 
within  the  said  several  Duchy  manors, 
and  not  otherwise,  the  tinner  paying 
out  of  such  land  so  bounded  the  usual 
toll  only  as  is  generally  paid  within 
the  Stannaries;  that  is,  the  fifteenth 
dish  or  part,  saving  in  such  places 
where  a  special  custom  hath  limited 
another  rate  of  toll.    Ih.  p.  34. 

Art.  4.  We  present  and  affirm  our 
general  custom  of  gaining  and  keeping 
right  in  bounds  to  be  by  new  pitch 
and  renew  in  such  manner  as  it  now  is 
and  anciently  hath  been  in  use  in  the 
several  Stannaries,  which  said  general 
custom  we  limit,  ordain,  and  agree 
that  it  shall  be  thus  understood,  viz., 
that  an  owner  working  his  tin  work  by 
himself,  his  wages-man,  or  farmer, 
paying  toll  once  a  year  and  a  day,  or 


executor  and  legatee  of  his  father, 
or  pitched  within  living  memory ; 

otherwise  ♦continuing  his  working 
without  fraud  in  driving  an  adit  unto, 
or  sinking  a  shaft  upon  the  said  work, 
and  withal  preserving  the  four  comer 
bounds  so  as  they  (may)  be  seen  or 
sufficiently  proved  if  they,  or  any  of 
them,  shall  be  newly  or  casually  or 
maliciously  defaced,  so  long  the  said 
owner  shall  not  lose  his  bounds  for 
default  of  renewing.  Ih.  pp.  34,  So. 
Art.  31.  We  agree,  constitute,  and 
ordain,  that  if  any  tin  work  under 
bounds  hath  lain  or  shall  lie  unwrought 
by  the  space  of  seven  years,  and  if  any 
tinner  shall  be  desirous  to  work  the 
same,  he  shall  signify  such  his  pur- 
pose to  the  owners  of  the  said  work,  or 
to  the  most  of  them,  and  shall  cause  to 
be  entered  of  record  upon  the  Court 
book  the  place  where  the  said  work 
lieth,  and  the  time  of  such  his  declara- 
tion, to  whom  and  before  whom ;  and 
then  if  the  owners  of  the  said  work,  or 
some  of  them,  shall  not  work,  set,  or 
procure  the  said  work  to  be  wrought 
within  one  year  next  after  BMch  de- 
claration made  unto  them,  if  the 
owners  have  not  any  other  work  then 
in  working  by  their  own  adventure,  it 
shall  be  lawful  for  the  said  person  that 
gave  such  warning  to  the  owners  to 
work  the  said  work  at  farm,  as  long  as 
he  will  continue  his  costs  therein,  pay- 
ing to  the  owner,  if  it  be  (a)  dry  work, 
the  seventh  dish  to  farm ;  and  if  it  be 
a  water  work,  that  draweth  water  both 
summer  and  winter,  but  the  ninth 
dish  to  farm.  Provided,  that  before 
he  enter  into  the  work  he  shall  give 
sufficient  caution,  such  as  the  steward 
of  the  Stannary  Court  shall  allow,  for 
the  well  (and)  orderly  working  and 
preservation  of  the  said  work,  and 
that  he  shall  not  break  the  pillars, 
backs,  vaults,  or  binding  thereof,  nor 
fill  the  adit  thereof  to  the  prejudice  or 
destruction  of  the  said  work.  But  for 
tin  works  in  several  lands  unbounded, 
which  belong  to  the  lords  of  the  soil 
only,  we  affirm  and  say,  that  by  our 
custom  no  tinner  may  work  in  several 
or  unbounded  lands  without  the  leave 
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nor  was  there  any  evidence  of  their  ^commencement ;  but  proof 
was  given  of  the  annual  renewal  of  them  for  seventy  yec^rs  past. 
Tin  had  been  found  and  raised  in  small  quantities  by  adventurers 
under  the  bound-owners  and  the  customary  toll  paid  to  the  lord  at 
various  periods,  about  60,  50,  44  and  40  years  ago.  The  last 
receipt  of  toll  from  the  Buby  bounds  was  in  1828,  about  18  years 
before  the  commencement  of  the  action.  The  defendant  was  the 
agent  or  captain  of  a  Company  of  adventurers  who  had  been  work- 
ing for  several  years  within  or  near  the  Buby  bounds,  but  had  only 
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of  the  lord  or  owner  of  the  soil.  Ih. 
pp.  47, 48. 

ConTocation,  2  Jac.  H.  art.  2. 
Item.  We  present  our  ancient  cus- 
tom to  be,  and  do  agree,  constitute, 
and  ordain  that  all  tin  boimds  ought 
to  have  four  comers,  which  shall  con- 
sist of  twenty-four  turfs  or  stones,  six 
to  each  comer.  And  we  likewise  find 
that  side  bounds  have  been  anciently 
used  and  are  still  lawful  to  be  used. 
And  we  do  declare  our  custom  to  be, 
that  all  bounds  must  be  renewed 
within  a  year  and  a  day,  and  that  side 
bounds  shall  likewise  be  so  renewed 
whereof  the  benefit  shall  be  claimed. 
And  we  do  further  declare  our  custom 
to  be,  that  in  case  the  sidc^  bounds  be 
unrenewed  and  left  void,  and  the  head 
or  comer  bounds  be  renewed,  the 
benefit  of  the  side  bounds  only  shall 
be  loet  as  to  the  land  that  they  draw ; 
but  the  land  within  the  head  or  comer 
bounds  shall  remain  well  bounded. 
Ih.  p.  57. 

Art.  4.  Item.  We  do  agree  our 
custom  to  be,  and  accordingly  consti- 
tute and  ordain,  that  rights  and  titles 
to  bounds,  and  rights  and  titles  to 
adyentures  to  work  for  tin,  shall  be  in 
the  owners  in  the  nature  of  chattels 
real,  but  shall  be  perpetually  enjoyed 
from  executor  to  executor  or  adminis- 
trator, being  renewed  and  continued 
according  to  custom,  and  shall  be 
executory  assets,  subject  to  the  pay- 
ment of  debts  and  legacies  in  such 
order  and  manner  as  other  goods  and 
chattels  are  by  the  rule  of  the  common 
law ;  but  may  be  granted  by  deed  or 
devised  by  will,     lb,  p.  58. 

Convocation  26  Qeo,  11.,    art.    8, 


sect.  1.  Wliereas  by  the  common 
usage  and  custom  of  the  Stannaries, 
any  tinner  may  bound  with  tin  botmds 
any  wastrel  lands  within  the  county  of 
Cornwall  that  are  unbounded  or  void 
of  lawful  bounds;  and  also  any 
several  and  enclosed  lands  that  have 
been  anciently  bounded  and  assured 
for  wastrel  by  payment  of  toll  tin 
before  that  the  hedges  were  made 
upon  the  same,  and  also  may  cut 
bounds  in  the  Prince's  several  and 
inclosed  ancient  assessionable  Duchy 
manors,  according  to  the  ancient  cus- 
tom and  usage  within  the  said  several 
Duchy  manors ;  the  tinners  so  bound- 
ing the  said  lands  paying  the  usual 
toll  to  the  lord  of  the  soil  as  is  gene- 
rally paid  within  the  Stannaries  (that 
is  to  say)  a  fifteenth  dish  or  part, 
saving  in  such  places  where  a  special 
custom  hath  limited  another  manner 
of  toll :  And  whereas,  there  are  several 
ancient  and  laudable  customs  relating 
to  the  manner  of  cutting,  renewing, 
and  working  of  tin  bounds ;  be  it 
hereby  declared  and  enacted  that  all 
such  customs  shall  remain  and  be  in 
force,  unless  they  are  hereinafter  par- 
ticularly limited  and  restrained.  (The 
rest  of  the  article  was  not  read.)  lb. 
p.  89. 

It  will  be  observed  that  art.  31  of 
the  Convoc.  12  Car.  I.  authorizes  an 
entry  on  un worked  bounds  at  the  end 
of  seven  years.  If  this  is  taken  as 
part  of  the  custom,  and  not  as  new 
law,  it  makes  it  more  reasonable.  The 
judgment  first  delivered  turned  upon 
the  language  of  this  article.  See  poet, 
p.  186. 
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RoGBiis  raised  tin  ore  shortly  before  the  action.  They  ^refnsed  to  pay  any 
BBBMToir.  d^^s  to  the  plaintiff,  or  to  recognise  his  title  as  bound-owner.  It 
[  *3i  ]  did  not  appear  under  whom  the  Company  claimed  (i).  The  follow- 
ing were  the  most  material  heads  of  evidence  produced  by  the  plaintifiL 
The  roll  of  the  Stannary  Convocations  or  Parliaments,  held 
22  James  I.,  1  Charles  I.,  12  Charles  I.,  2  James  II.,  and  26  Geo.  IL, 
which  last  recited  the  Acts  of  the  previous  Convocations.  The  par- 
ticular entries  read  were  articles  17  and  18  of  22  James  I.  (2) ;  arts.  8, 
4,  and  81  of  12  Charles  I.  (3) ;  arts.  2  and  4  of  2  James  II.  (4) ;  and  part 
of  art.  8,  sect.  1,  of  26  Geo.  II.  (5).  These  were  put  in  as  declara- 
tions of  the  custom.  One  of  them,  namely,  art.  81  of  12  Charles  I., 
was  objected  to  by  Sir  W.  W.  Follett,  counsel  for  the  defendant,  as 
containing  a  new  enactment  and  not  a  mere  declaration  ;  but  the 
learned  Judge  said  he  was  unable  to  distinguish  what  was  new  law 
from  what  was  old  custom,  and  admitted  the  whole  entry  in  evidence. 
The  Commissions,  under  which  the  Convocations  2  James  II.  and 
26  Geo.  II.  were  held,  were  also  proved,  none  earlier  being  found  (6). 
They  showed  that  the  Convocation  professed  to  make  new  laws  as 
well  as  presented  old  customs.  A  charter  of  28  Hen.  VII.  was  put 
in,  which,  among  other  things,  recognized  bounders  (bundatores)  as 
being  the  possessors  of  tin  works  {opera  stanni)  and  their  obligation 
[•32]  to  enter  the  description  of  newly  *bounded  works  in  the  Stannary 
Court  (7).  Certain  extracts  from  the  Court  rolls  of  the  stewards  of 
the  four  Stannaries  in  the  reigns  of  Hen.  VI.,  Hen.  VII.,  Elizabeth 
and  James  I.  were  read  to  show  the  early  existence  of  tin  bounds, 
or  "  opera  stannaria,'*  proclamations  of  them  in  the  Stannary  Court, 
and  presentments  of  the  custom  generally  (s).  Ministers'  accounts, 
rendered  to  the  Crown  by  ofBicers  of  the  Duchy  in  25  &  29  Edw.  L, 

(1)  It  was  stated,  on  the  motion  for  given,  but  it  appears  from  Concanen's 
a  new  trial,  that  the  defendant  claimed  Beport,  p.  144,  that  the  last  Convoca- 
under  a  sett  from  a  lessee  of  the  Duchy,  tion  was  held  in  1752  (26  Geo.  II.). — 
The  fact  was  so ;  but  it  was  not  shown  A.  C] 

on  the  trial,  nor  admitted  by  the  plain-  (7)  The  original  is  on  the  Patent 

tiff ;  the  legal  effect  of  the  lease  and  Boll,  and  is  printed  in  the  Appendix  to 

sett  being  questioned.  Vice  y.  Thomas^  p.  31  (Smirke*8  Beport, 

(2)  Printed  ed.  1824,  pp.  19,  20;  Loudon,  1843).  See  also  a  partial 
arUe,  p.  173,  n,  (3).  translation  in  Appendix,  3  Man.  &  By. 

(3)  Mpp.34,  47;  an^e,  pp.  173,  174,  494, 

n.  (3).  (8)  Most  of  these  are  in  the  Appendix 

(4)  Id.  p.  57;  awte,pp.l73,175,n.(3).  to  Vice  v.  Thomas,  pp.  59,  60,  61,  62, 

(5)  /c?.p.89;  anfe, pp.  173, 175,n.(3).  66,  68,  72,  73,  and  74.     The  Stannary 

(6)  The  last  Commission  is  printed  Courts  are  noticed  in  4  Inst.  229,  231, 
in  Appendix  F  to  Howe  v.  Breuton,  and  recognised  by  stat.  6  &  7  Will.  IV. 
3  Man.  &  By.  497.     [The  date  is  not  c.  106,  and  other  Acts. 
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28  Edw.  m.,  7  &  8  Hen.  VII.,  21  &  22  Hen.  VII.,  22  &  28  Hen.  VII.,  Rooebs 
were  produced  to  show  the  receipt  by  the  lord  of  the  manor  of  brbittok. 
''  toll  tin  *'  from  tin  works,  the  toll  tin  being  explained  to  mean  the 
customary  due  payable  to  the  freeholder  out  of  bounded  tin  mines. 
Leases  by  the  Grown  and  Duchy  of  "  toll  tin "  belonging  to  the 
Duchy,  and  also  of  "  tin  mines  "  in  enclosed  land,  were  read  from 
the  Appendix  (No.  55)  to  Concanen's  report  of  Rowe  v.  Brenton, 
p.  205  (i).  The  Assession  Boll,  2  Bic.  II.,  and  the  answer  of  tenants 
to  interrogatories  at  an  Assession  Court  held  for  the  manor  of 
Helston  in  Eerrier,  in  1619,  were  produced  to  show  the  existence  of 
bounded  tin  mines  rendering  toll  to  the  lord  in  that  manor. 

The  parol  evidence  was  given  chiefly  by  mine  agents,  solicitors, 
land  agents,  and  old  tollers,  i.e.  persons  employed  to  renew  bounds 
and  collect  tolls.  They  spoke  of  the  general  prevalence  of  the 
custom  in  different  parts  of  Cornwall,  the  large  receipts  of  dues  by 
owners  *of  tin  bounds,  and  the  extent  to  which  they  were  made  the  [  *33  j 
subject  of  sale,  devise,  and  settlement.  The  customary  amount  of 
toll,  namely,  t'^th,  was  sometimes  varied  by  agreement.  They  all 
a^eed  that,  after  being  legally  set  on  foot,  the  bounds  could  be 
preserved  by  mere  annual  renewal  of  the  turfs  or  mounds  at  the 
corners ;  and  they  did  not  speak  of  the  mounds  as  consisting  of 
any  particular  number  of  turfs.  Some  of  the  witnesses  doubted 
whether  even  this  ceremony  was  strictly  necessary,  except  as 
evidence  of  the  right.  They  also  differed  as  to  the  consequence  of 
neglecting  to  renew  on  the  exact  day.  None  could  assign  any  limit 
to  the  surface  of  land  that  might  be  included  in  the  four  corners; 
but  it  was  said  to  be  generally  of  very  small  dimensions.  One  of 
the  most  experienced  witnesses  remembered  a  pair  of  tin  bounds 
'*  a  quarter  of  a  mile  each  way ;  "  but  this  was  the  largest  he  knew 
of.  Only  one  instance  of  newly  proclaimed  bounds  was  recollected 
by  any  witness,  all  the  wastes  of  the  tin  mining  districts  being 
supposed  to  be  already  under  ancient  bounds. 

No  evidence  was  offered  on  the  part  of  the  defendant :  but  his 
counsel  contended  that  the  custom  did  not  support  the  declaration  ; 
that  it  was  bad,  unless  it  implied  the  necessity  of  working ;  that 
the  documentary  evidence  was  all  consistent  with  a  custom  so 
qualified,  and  that  the  parol  evidence  was  vague  and  self- 
contradictory. 

WiGHTMAN,  J.,  after  commenting  on  the  proofs,  told  the  jury  that 

(1)  £d.  London,  1830.  Some,  not  there  found,  were  produced  from  the 
pahlic  records. 
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RooxBR      the  reaBonablenesB  of  the  custom  could  be  considered  by  them  only 

Bbbmton.     as  ^^  element  in  forming  their  opinion  whether  it  existed  in  fact : 

that,  if  working  was  essential  to  the  custom,  they  should  find  for 

[  ^s^  ]       the  defendant ;  but,  if  the  custom  was  that  bounds  duly  ^proclaimed 

and  renewed  gave  an  exclusive  right  to  the  tin,  then  they  should 

find  for  the  plaintiff. 

In  Michaelmas  Term  following,  Sir  W.  W.  FoUeti  obtained  a  rule 
nisi  to  set  aside  the  verdict  and  enter  a  nonsuit,  or  for  a  new  trial, 
or  to  arrest  judgment,  on  the  following  among  other  grounds. 
That  the  proof  was  not  of  an  absolute  right  as  stated  in  the  first 
count,  but  of  a  qualified  right,  subject  to' payment  of  toll  tin  to  the 
lord(i):  that  the  action  was  misconceived  in  form,  and  the  cause 
of  action  ill  stated  in  the  first  count,  which  asserted  a  right  to  take 
tin  ore  without  alleging  any  disturbance  in  the  actual  exercise  of  it, 
or  stating  it  to  be  an  exclusive  right :  that  the  alleged  custom  was 
not  proved,  for  that  the  witnesses  varied  in  their  statement  of  it, 
some  alleging  that  even  annual  renewal  was  unnecessary,  and  the 
evidence  left  it  uncertain  whether  a  corner  bound  of  six  turfs,  or  of 
one  turf,  or  any,  at  each  corner,  was  necessary :  that  some  of  the 
presentments  seemed  to  show  that  working  was  necessary  in  order 
to  keep  up  the  right :  that  the  toll  taken  had  varied :  that  there 
was  no  satisfactory  evidence  of  any  working  by  bound  owners 
adversely  to  the  land  owner  :  that  one  of  the  presentments  of  the 
Stannary  Convocation,  12  Car.  I.,  namely  art.  81,  was  improperly 
admitted  as  evidence  of  the  custom,  which  was,  in  fact,  there  mixed 
up  with  a  new  law  or  regulation,  and  was  left  to  the  jury  without 
pointing  out  to  them  the  distinction  ;  and  that  the  custom,  as 
claimed,  was,  at  all  events,  bad  in  law,  as  being  a  custom  to  take  a 
profit  in  alieno  solo,  unde&ned  and  unreasonable,  and  tending  rather 
to  prevent  the  working  of  mines  than  to  encourage  it. 
r  35  ]  The  argument  on  all  the  points  except  the  last  is  omitted. 

Kelly,  Smirke  and  Montague  Smith  showed  cause  (2) : 
The  custom  proved  and  found  by  the  jury  supports  the  verdict 
either  on  one  or  the  other  count.     If  the  property  in  tin  bounds  be 
incorporeal,  and    in  the  nature  of  a  profit  a  prendre,  then  the 

(1)  Leave  for  the  Court  above  to  and  December  8th,  1845,  before  Lord 

amend,  if  necessary,  was  reserved  at  Denman,  Ch.  J.,  Patteeon  and  Wight- 

the  trial.  man,  JJ.    Patteson,  J.,  left  the  Court 

(2]  The  case  was  argued  on  January  during  the  argument  on  the   latter 

23rd,  1845,  bef  ore  Lord  Denman,  Ch.  J.,  day. 
Patteson,  Coleridgeand  Wightman,  JJ.; 
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plaintiff  is  entitled  to  recover  ou  the  first  count,  which  might  Roobbs 
perhaps  have  been  specially  demurred  to  for  uncertainty,  but  is  bben'tox. 
sufficient  after  verdict.  If  the  custom  gives  to  the  owners  the 
exclusive  property  in  the  tin  mines  included  in  the  bounds,  then 
the  count  in  trover  for  the  ore  is  supported.  It  is  therefore 
immaterial  to  the  plaintiff  whether  his  right  be  corporeal  or 
incorporeal :  and  the  only  question  is,  whether  the  custom  can  be 
maintained  in  point  of  law. 

It  is  contended,  for  the  defendant,  that  this  is  in  substance  a 
claim  of  a  profit  in  the  soil  of  another,  not  as  appurtenant  to  land 
or  as  belonging  to  a  definite  body  of  persons  so  as  to  be  capable  of 
being  released,  but  as  existing  by  custom,  and  capable  of  being 
exercised  by  any  one :  and  the  custom  is  alleged  to  be  bad  on  the 
authority  of  Gateward's  case  (i),  Selby  v.  Robinson  (2),  Orimstead  v. 
Marlow  (3)  and  Blewett  v.  Tregonning  (4).  But  those  cases  are  dis- 
tinguishable. Oateward*8  case  (i)  shows  only  that  the  law  does  not 
recognize  a  right  of  common  founded  on  custom,  except  in  the 
single  instance  *of  copyholders.  In  SeWy  v.  Robinson  (2)  the  right  [  *86  ] 
was  alleged  to  be  in  poor  householders,  and  was  held  too  vague. 
Grimstead  v.  Marlow  (3)  was  also  a  case  of  common  claimed  by 
inhabitants.  The  judgment  of  Littledalb,  J.,  in  Blewett  v.  Tre- 
gonning (4),  which  was  the  case  of  a  custom  to  take  sand,  shows 
that  the  decision  turned  on  the  unreasonableness  of  subjecting  the 
soil  of  one  man  to  a  destructive  easement  for  the  mere  private 
benefit  of  another  :  and  in  none  of  these  cases  was  any  benefit  or 
compensation  derived  from  the  custom  by  the  owner  of  the  soil  and 
freehold.  But  the  owner  of  land  subject  to  tin  bounds  is  entitled 
to  receive  toll,  generally  one-fifteenth,  as  in  the  manor  of  Helston  in 
Eerrier,  of  the  gross  produce  of  the  mine ;  a  charge  so  considerable 
that  few  landowners  would  object  to  their  mines  being  worked  on 
such  terms.  That  a  benefit  to  the  landowner  may  make  good  a 
custom  injurious  to  his  inheritance  is  a  doctrine  laid  down  in  the 
case  of  The  Droittvich  Boilaries :  Smith  v.  Barrett  (5) ;  and  supported 
by  Tyson  v.  Smith  (6),  where  a  custom  to  break  ground  in  the  land 
of  another  for  setting  up  stalls,  on  paying  a  fixed  compensation, 
was  held  good. 

But  the  rule  in  Gateicard's  case  (i)  is  too  narrow  a  test  to  be 

(1)  6  Ck).  Bep.  59  b.  (5)  1  Siderf.  161. 

(•2)  1  E.  R,  615  (2  T.  R.  758).  (6)  6  Ad.   &  El.   745 ;   affirmed  on 

(3)  2  B.  B.  512(4  T.  R.  717).  error,    Tyson  v.  Smith,  48  R.  R.  639 

<4)  42  B.  B.  463  (3  Ad.  &  EL  554).  (9  Ad.  &  El.  406). 
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BoosBs      applicable  to  custoxnB  extending  over  large  tracts  and  divisions  of 

Bbbnton.     the  kingdom,  and  founded  on  notions  of  general  policy  or  public 

advantage.    A  custom  may  be  bad  for  a  vill  which  would  be  good 

lor  a  district  of  many  vills  :  Year  B.  Mich.  48  Edw.  HI.  f.  82  A. 

pi.  80,  cited  in  Fitz.  Ab.  Gustome,  224  b,  pi.  15  ;  or  in  a  great  fee  or 

t  •ST  ]  borough,  Lib.  Assis.  40  Edw.  III.  f.  250  A.  pi.  41,  46  ♦Edw.  IH. 
f.  229  A.  pi.  8  ;  though  not  in  an  upland  town  :  Go.  Litt.  110  b.  A 
like  distinction  is  recognised  in  Year  B.  Pasch.  21  Edw.  lY.  f.  28 
B.  pi.  28,  cited  in  Beresford  v.  Bacon  (i).  So,  a  custom  de  non 
decimando  may  legally  be  claimed  over  a  county  or  large  district, 
though  not  within  a  manor  or  small  precinct :  1  Rol.  Ab.  658,  654, 
tit.  Dismes  (H),  pi.  8  to  18;  Johnson  v.  Boi8{2) ;  Doctor  and  Student, 
287,  (ed.  1815)  Dial.  2,  cap.  55  :  and  the  reason  seems  to  be  that  a 
custom  in  derogation  of  common  right,  affecting  great  numbers  of 
people,  can  hardly  be  supposed  to  have  grown  up  without  some  good 
ground  and  legal  origin;  whereas  a  similar  usage  prevailing  over  a 
manor  or  limited  district  may  be  r^asonabIy  referred  to  usurpation 
on  the  one  part,  and  submission  to  force  or  fraud  on  the  other. 

So,  reasons  of  local  policy  will  support  some  customs :  thus  the 
defence  of  the  marches  of  the  realm  gave  origin  to  the  peculiar 
tenant-right  of  the  northern  counties  :  Newton  v.  Sliaflo  (a)  ; 
Davenant  v.  Ilurdis  (4).  The  custom  of  Lynn,  to  take  ballast  for 
ships,  mentioned  in  The  Mayoi-  and  Commonalty  of  Lynn  Regis  v. 
Taylor  (6),  and  the  customary  common  rights  alleged  to  exist  in 
the  fen  countries,  in  Weekly  v.  WUdman  (6),  are  also  referred  to  the 
same  principle.  So,  the  custom  of  gavelkind  in  Kent,  though 
derogating  from  the  common  law  right  of  primogeniture ;  and  the 
custom  of  London  authorising  the  elevation  of  old  walls  to  a  height 
that  may  obstruct  a  neighbour's  light  to  the  injury  of  his  inherit- 
ance.    Two  of  the  most  remarkable  examples  of  customs  infringing 

[  •ss  ]  on  the  common  right  of  the  subject  *to  the  profits  of  his  own  mines 
have  subsisted  immemorially,  and  without  question,  in  Cornwall 
itself.  Until  the  recent  abolition  of  the  coinage  duty  by  stat  1  &  2 
Vict.  c.  120,  the  Prince  received,  jure  ducatus,  a  duty  of  4«.  per  cwt. 
on  all  the  tin  smelted  in  Cornwall,  which  could  not  be  exported 
from  the  county  until  it  had  been  brought  to  be  examined  and 
stamped  at  certain  coinage  halls  appointed  by  him.  The  existence 
of  this  customary  payment  can  be  traced  to  the  earliest  period  of 

(1)  2  Lutw.  1317,  1319.  (4)  Moore  576,  688. 

(2)  I  Gwill.  373.  (5)  3  Lev.  160. 

(3)  1  Siderf.  267.  (6)  1  Ld.  Ray.  405,  407. 
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which  there  is  any  public  record  (i).    The  right,  also,  of  pre-emption       Boassa 

of  all  tin  in  the  coanty  can  be  shown  to  have  been  exercised  for     BBnTon. 

centuries,  and  was  upheld  in  the  case  of  The  Stamiaries  (2),  where 

it  is  expressly  called  a  "profit  a  prenditr''  (8).     Customs  analogous 

to  that  of  tin-bounding  also  prevail  in  other  counties.     The  rights 

of  the  free  miners  of  the  forest  of  Dean  are  recognised  and  regulated 

by  stat.  1  &  2  Vict.  c.  48,  and  have  come  under  discussion  in  the 

Courts,  in  Doe  d.  Thomson  v.  Pearce  (4)  and  Morse  v.  James  (5). 

Those  of  the  Derbyshire  lead  mines  also  strongly  resemble  the 

Cornish  custom,  and  appear  to  be  firmly  established  ever  since  an 

inquisition  of  16  Edw.  I.  (6)  ;  Gilbert  v.  Tomison  (7),  Arkwright  v. 

CantreU  (8),  Beresford  v.  *  Bacon  (9).     In  the  last  case  the  custom 

itself,  as  alleged,  was  held   bad  only  upon   formal  defects,  and       [  *S9  ] 

because  it  was  ill  pleaded  as  confined  to  a  single  parcel  of  land. 

The  custom  as  claimed  in  Cornwall  fulfils  all  the  three  conditions 

of  a  good  custom,  as  laid  down  in  Cudden  v.  Estwick  (lo) ;  for  the 

party  bound  has  a  benefit,  the  party  claiming  is  at  some  charge, 

and  the  usage  may  have  a  reasonable  commencement.     Nor  has  it 

prevailed  sub  silentio,  and  by  mere  acquiescence  in  pais.    It  was 

before  the  Court  in  Crease  v.  Barrett  (ii),  Reg.  v.  Crease  (12),  Crease 

V.  Sawle  (18),  Doe  d.  Earl  of  Falmouth  v.  Alder  son  (14),  and  Bx)we  v. 

Brenton  (i5),  and  was  admitted    in    its  fullest  extent   in  Vice  v. 

(1)  See  the  record  9  Eic.  L,  and  the  (7)  27  R.  K.  510  (4  DowL  &  By.  222). 
other  authorities  cited  in  the  Appendix  (b)  45  E.  B.  762  (7  Ad.  &  EL  565). 
to  Vice  V.  Thomas,  pp.  1,  9,  11,  16,  89.          (9)  2  Lutw.  1317.   Some  unreported 

(2)  12  Co.  Bep.  9.  See  also  the  peti-  cases  are  mentioned  in  Bainbridge  on 
tions,  21  Edw.  III.  in  2  Bot.  Pari.  Mines,  453,  463,  oh.  12,  §  1.  Lord 
L  168,  No.  27 ;  f.  180,  No.  20;  and  Denmak,  Ch.  J.  observed,  duiing  the 
gtat.  12  Car.  II.  c.  24,  s.  14.  argument,  that  in  the  mining  districts 

(3)  The  prerogatiye  of  pre-emption  of  Derbyshire  a  right  was  also  asserted 
was  enforced  as  late  as  the  last  century,  to  acquire  an  exolusiye  property  in 
The  price  and  terms  were  usually  mines  by  fictitious  stowses  without 
settled  by  negotiation  between  the  working  them.  See  Bainbridge,  p.  465. 
Crown  or  Prince  on  the  one  side,  and  [See  14  &  15  Vict.  c.  94,  15  &  16  Vict. 
the  tinners,  represented  by  the  Stan-  c  clxiii.  and  Bainbridge,  5th  ed., 
nary  Parliaments,  on  the  other;  and  pp.  149 — 156.] 

the  farmers  of  the  prerogative  were  (10)  6  Mod.  124. 

usually  bound  by  covenants  to  take  all  (11)  40  B.  B.  779  (1  Or.  M.  &  K.  919 ; 

the  tin  on  those  terms,  Vice  v.  Thomas,  8.  C.  5  Tyr.  458). 

Appendix,  pp.  16.  17,  18,  37,  42,  91.  (12)  11  Ad.  &  E.  677. 

(4)  4  B.  B.  908  (2  Peake,  N.  P.  C.  (13)  .57  B.  B.  825  (2  Q.  B.  862). 
242).  (14)  Beport  of  Vice  v.  Thomaa  (see 

(5)  Willes,  122;  see  an  early  pre-  p.  176,  n.  (7),  ante),  p.  39.  [6.(7.  (not 
sentment,  Appendix  to  Vicey.  Thomas,  S.P.)  46  B.B.  303  (1  M.  and  W.  210).] 
p.  128.  See  also  Beg.  v.  Harris,  11  (15)  (3  Man.  &  By.  133,  213,  497 
Ad.  &  El.  518.  (Appendix  F.)  and  Concanen's  report  of 

(6)  Vice  V.  2'homas,  App.  p.  123.  the  same  case,  pp.  80, 81.  8,  C,  but  the 
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BooBBs    .  Thonias  (i),  determined  by  the  Lord  Warden  of  the  Stannaries 

Bbbhton.     ^^^^  ^^®  advice  of  five  judicial  members  of  the  Privy  Council. 

These  authorities  are  sufficient  to  show  that  the  doctrine  of 
Gateward's  case  (2)  is  inapplicable  to  customs  of  this  sort,  which  are 
the  lex  loci  of  a  province,  and  not  mere  manorial  customs.  But  it 
will  be  contended  that,  although  a  custom  to  work  mines  in  the 
land  of  another,  which  the  owner  will  not  work  himself,  may  be 
sustained  on  public  grounds,  the  custom  as  here  asserted  is  to 

[  uo  ]  appropriate  mines  without  any  obligation  *to  work  at  all ;  and  that 
the  custom  in  this  form  has  no  other  operation  than  to  change  the 
property  without  securing  to  the  community  any  benefit  from  it. 
This  is  the  most  plausible  objection  to  the  claim,  but  does  not  leave 
it  without  strong  ground  for  support.  Cornwall  has,  for  many  cen- 
turies, been  a  constituent  part  of  the  realm  ;  but  its  ancient  relation 
to  and  connection  with  England  was  rather  that  of  Wales  or 
Scotland  than  of  an  English  county.  It  probably  had  its  own 
usages  and  laws,  differing  widely  from  the  common  law,  of  which 
its  remarkable  mining  customs  may  be  the  vestiges  (3).  In  Doe  d. 
Earl  of  Falmouth  v.  Alder  son  (^)  Parke,  B.  treats  the  custom  of 
bounding  as  one  not  governed  by  ordinary  rules,  but  rather  as  a 
sort  of  ''common  law  of  Cornwall."  Now,  if  it  had  been  the 
immemorial  custom  in  that  county  that  the  owner  of  the  land  had 
no  legal  right  whatever  to  the  mines,  but  was  obliged  to  suffer  any 
person  to  enter  and  work  them  who  should  be  selected  by  the 
Crown  or  the  Lord  Warden  or  other  public  officer,  and  to  content 
himself  with  either  a  share  in  the  adventure  or  compensation  for 
damage,  such  a  custom  would  have  exactly  represented  the  state  of 
the  law  in  almost  every  country  in  Europe,  except  the  British  Isles  (6), 
and  in  many  countries  beyond  the  limits  of  Europe ;  and  this  has 
been  a  law,  not  merely  transmitted  to  those  countries  from  early  or 
barbarous  ages,  but,  in  some  instances,  as  in  France,  deliberately 

f  •41  ]  engrafted  on  their  jurisprudence  by  modem  legislation.  *  Would 
it  then  have  been  possible  for  the  Courts  to  condemn  that  custom 
as  absolutely  unreasonable  in  itself,  which   the  rest  of  Europe 

documentary  and  other  evidence  stated  271  a,  Lib.  4,  Tr.  3,  c.   13,;8.  2  (ed. 

Bhortly,  and  with  reference  only  to  the  1669) ;  and  in  Chajmuin  v.  Oiapman, 

points  of  law  decided,  32  E.  R.  524  (8  B.  March's  Kep.  54,  pi.  82. 

&  C.  737).  (4)  Heport  of  Vice  v.  Thomas,  p.  40. 

(1)  P.  176,  n.  (7),  anU.  (5)  See  the  proofs  of  this  in  the 

(2)  6  Co.  Eep.  69  b.  Appendix  to  Vice  v.  ThomaB\pp,  80— 

(3)  Examples  of  customs  peculiar  to  86,  and  Delebecque,  Legislation  des 
Cornwall  occur  in  Year  B.  Mich.  14  Mines,  &c.,  Bnixelles,  1838. 

Hen.  IV.  f.  5  A,,  B.,  pi.  6,  Braoton, 
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prefers  to  the  common  law  of  England  ?  Yet  the  custom  of  bound-  Bogbbs  ' 
inn;  stops  far  short  of  such  a  law  as  is  here  supposed.  It  only  gives  bbsiitok. 
to  a  stranger  a  right  to  the  tin  ore  after  due  notice  to  the  lord  of 
his  intention  to  cut  the  bounds,  of  which  a  description  with  defined 
boundaries  is  entered  of  record.  Persons  are  invited  to  oppose  the 
claim  by  public  proclamation  in  the  Stannary  Courts ;  and  possession 
is  finally  awarded  by  a  writ  of  possession.  The  records  of  the 
Stewards'  Courts  show  this,  and  how  the  claim  may  be  opposed  (i). 
It  is  true  that  the  entries  read  at  the  trial  did  not  clearly  show  any 
instance  of  opposition  by  the  landowner :  in  fact,  all  tin  bounds  in 
existence  are  now  so  old  that  the  practice  has  ceased  to  be  familiar ; 
but  it  cannot  be  doubted  that  the  claim  would  be  defeated  by  show- 
ing either  that  the  owner  himself  was  working  or  was  about  to 
work,  or  that  the  bounder  had  enclosed  an  unreasonable  extent  of 
land,  larger  than  would  be  taken  by  any  bond  fide  adventurer. 
Then,  too,  the  land  must  be  either  wastrel,  i.e.  land  actually 
uncultivated,  or  else  enclosed  land  '*  anciently  bounded  and  assured 
for  wastrel  by  delivering  of  toll  tin  to  the  lord  of  the  soil  before  that 
the  hedfijes  were  made  :-*  Convocation,  12  Car.  I.  art.  8  (2).  Hence 
the  landowner  is  protected  from  a  vexatious  invasion  of  his  property  ; 
and  the  only  question  ♦is,  whether  he  is  willing  to  work  his  own  [  ^42  ] 
tin  mines,  or  to  let  the  property  in  those  mines,  which  lie  in  waste 
land,  pass  to  another,  subject  to  the  payment  of  the  lord's  share 
whenever  they  are  worked. 

But  it  is  said  that,  without  an  obligation  to  work,  the  custom  is 
liable  to  be  abused  by  those  who  may  buy  up  bounds  for  the  mere 
purpose  of  preventing  new  mines  from  being  opened  to  the  detri- 
ment or  depreciation  of  older  workings  elsewhere.  This  is  possible  : 
but  the  policy  of  a  law,  whether  local  or  general,  is  justified  by  its 
tendency  in  ordinary  cases.  Ad  ca  qiue  frequentius  accidunt  jura 
adaptantur.  It  is  far  more  likely  that  tin  bounds  will  be  cut  by 
those  who  intend,  sooner  or  later,  to  work ;  and  it  is  certain  that 
the  owner  of  a  mine,  who  has  no  interest  in  the  surface,  is  more 
likely  to  open  it  than  one  who  is  interested  in  both,  and  who  cannot 
derive  profit  from  one  without  sacrificing  the  other.  In  Vice  v. 
Thomas  (3)  the  working  by  the  bound-owner  had  been  discontinued 

(1)  The  entry  referred  to  sets  forth  ar'.  et  ipse  nuiiut,  et  defendeus  cou- 

the  bounds  entered  by  K.  Bawlyn,  demnatur.   £t  judicium  versus  buiida- 

7th  July,   l6l3,  which  appear  to  be  torem."    Appendix  to  Vice  v.  Thomas^ 

claimed  by  a  new  bounder,  as  **  void  p.  74. 

for  want  of  renewing."    The  entry  (2)  Antty  pp.  173,  174,  tu  (3). 

concludes:  "Negatur per W.Corinton.  (3)  Anity  p.  176,  «.  (7).    The  judg- 


184  1847.    Q.  B.    10  Q.  B.  42—44.  [r.k. 

RooBBs      for  seven  years ;  yet  the  Goart  entertained  no  doubt  that  his  interest 
BmsKTON.     Btill  subsisted,  no  ground  of  forfeiture  being  specifically  shown,  and 
that  possession  of  the  mine  might  be  recovered  by  ejectment. 

To  disallow  the  custom  on  the  ground  that  mere  renewal  withont 
working  is  insufficient,  will  be  equivalent  to  destroying  this  species 
of  property  altogether ;  for  the  custom  is  entire.  The  custom  proved 
to  exist  is  unqualified  except  by  the  condition  of  annual  renewal, 
[  *4S  ]  and,  though  the  whole  of  the  wastrel  of  Cornwall  is  *said  to  be 
under  bounds,  there  are  certainly  none  in  which  continuous  work- 
ing can  be  shown.  When  the  demand  for  tin,  or  the  price  of  it, 
falls,  the  adventure  is  suspended ;  and,  if  renewal  of  the  four  comers 
is  not  enough  to  testify  the  animva  rerertendi^  the  mine  must  lapse 
to  the  lord  without  any  act  done  by  him  to  recover  possession  and 
without  even  notice  of  his  intention  to  retake  it.  The  effect  of  such 
a  decision  will  be  attended  with  serious  inconvenience  and  injury. 
After  long  acquiescence  of  the  Grown,  the  Prince,  and  the  land- 
owners of  Gomwall,  by  all  of  whom  the  custom  is  shown  to  have 
been  constantly  recognised,  it  is  now  too  late  to  question  its  validity 
or  its  original  reason.  "A  custom  once  reasonable  and  tolerable, 
if  after  it  become  grievous,  and  not  answerable  to  the  reason  where- 
upon it  was  grounded,  yet  is  to  be  "  "  taken  away  by  Act  of  Parlia- 
ment :  "  2  Inst.  664  ;  and  in  Hix  v.  Gardiner  (i)  Goke,  Ch.  J.  lays 
down  the  same  rule  of  caution  against  pressing  too  closely  an 
enquiry  into  the  reason  of  an  ancient  custom. 

Sir  r.  Wilde  (with  whom  were  Crowder  and  Butt),  contra  : 

The  custom,  as  proved,  is  uncertain  and  unreasonable.  The  usage 
ought  to  be  clearly  defined  in  order  to  establish  a  right  of  this  kind, 
whereas  here  it  is  left  in  uncertainty  as  to  the  necessity  of  renewal ; 
the  times  at  which  the  renewal,  if  necessary,  is  to  be  made ;  the 
mode  of  bounding :  and  the  extent  of  the  bounds.  No  doubt  some 
custom  does  exist ;  and  it  might  reasonably  originate  in  the  willing- 
ness of  a  landowner  to  permit  adventurers  to  work  mines  in  his 
waste  on  payment  of  dues.  This  is  the  custom  as  stated  in  the 
[  •44  J  declaration  ♦in  Crease  v.  Banrtt  (2).  But  the  custom  now  claimed 
is  to  turn  up  four  corners  in  another  man's  land,  including  an 
area  of  any  extent,  and  thereby  to  devest  the  whole  property  in  the 

xnent  of  the  Vice- Warden  (Dampikb),  officers  of  the  Duchy.    Pp.  7 — 14. 

which  was  the  subject  of  appeal,  eDters  (1)  2  Bulstr.  195,  196. 

very  fully  into  the  facts  of  the  case.  (2)  40  R.  E.  779  (1  Cr.  M.&  B.919 ; 

and    shows    the    view  taken    of  the  S.  C.  5  Tyr.  458). 

nature  of  the  custom  by  the    local 
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tin  mines  oat  of  the  landlord  without  any  reasonable  security  that  Rooibs 
he  will  ever  be  permitted  to  receive  the  dues,  or  the  public  derive  brbmVon. 
any  benefit  from  the  transfer  of  property .  In  Broadbent  v.  Wilks  (i) 
and  Hilton  v.  Earl  Granville  (2)  mining  customs  affecting  the  enjoy- 
ment of  the  land  in  a  pauch  less  degree  were  held  bad.  No  custom 
at  all  resembling  this  has  been  shown  to  exist ;  and  the  large  extent 
of  the  district  subject  to  it  only  makes  it  more  objectionable.  The 
customs  of  Dean  ForQst  were  declared  and  regulated  by  Parliament 
because  they  were  vague  before ;  yet  there  the  right  was  always 
confined  to  a  certain  class  of  persons  ;  and  an  officer  of  the  Grown, 
which  was  the  original  proprietor  of  the  whole  forest,  was  a  party 
to  each  grant  of  the  liberty  (a).  So  of  the  Derbyshire  customs  :  the 
meer  or  sett  granted  is  of  small  and  fixed  dimensions ;  and  the 
barmaster,  who  there  also  represents  the  owner  of  the  mines, 
makes  the  grant ;  and  the  custom  of  the  district  requires  that  the 
mine  should  be  really  worked,  otherwise  it  may  be  re-granted: 
Arkwrightv.  CantreU{4),  The  customs  of  descent  in  the  northern 
manors  were  adapted  to  a  country  bordering  on  a  hostile  nation, 
lor  they  provided  for  the  defence  of  the  realm  by  preventing  the 
subdivision  of  estates  and  by  favouring  *the  devolution  of  the  land  [  *45  j 
to  males  (5).  So,  the  custom  of  gavelkind  is  only  the  relic  of  a  state 
of  law  which  is  supposed  to  have  once  prevailed  over  the  rest  of 
England.  As  to  the  compensation  by  payment  of  toll  to  the  lord, 
how  is  he  to  exact  it,  if  the  bounder  refuses  to  work  ?  The  present- 
ments of  the  Stannary  Convocation  confine  the  custom  to  tinners, 
12  Car.  I.  art.  8  (6) ;  but  who  are  tinners  within  it?  Is  the  working 
tinner,  who  alone  is  entitled  to  some  of  the  privileges  of  the  Tinners' 
charters (7),  to  have  the  sole  benefit  of  the  custom?  Is  any  adven- 
turer to  be  called  a  tinner  for  this  purpose ;  or  does  any  one,  who 
cuts  four  turfs,  and  claims  the  tin  within  them,  by  that  act  alone 
become  a  tinner  ?  The  parol  evidence  goes  to  that  extent :  but  the 
written  presentments  speak  only  of  the  "  tinner,"  and  call  the  tin 
bound  a  *'  pitch,"  which  is  the  current  term  for  the  portion  of 
a    mine    taken    by   a    miner  who  contracts    to    raise    the   ore: 

(1)  WiUes,  360.  Judgment  affirmed  (4)  45  £.  B.  762  (7  Ad.  &  El.  565). 

en  error:   Wilkes  v.  Broadbeiit^  1  Wils.  The  custom  is  set  out  in  pp.  572,  573. 

63.  (5)  Newton  v.  Shafto,  1  Lev.  172. 

(i)  64  B.  R.  604  (5  a  B.  701).  (6)  See  mUe,  pp.  173, 174,  n.  (3),  also 

(3)  SeeSopwith'sPreliminaiyObser-  Convocation,  26  G^eo.  II.,  cited  antf^ 

Tations  on  the  Award  of    the  Dean  p.  175,  n.  (3). 

Forest  Mining  Commissioners,  London,  (7)  4  Inst.  233,  234,  also  Convoca- 

1841.  tion,  22  Jac.  L  arU.  12,  14,  15,  16. 
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RooKRB  Convocation,  22  Jac.  I.  arts.  17,  18 ;  and  12  Car.  I.  art.  4  (i).  No 
Bbrkton.  Batisfactprj  proof  has  been  offered  that  the  custom  admits  the  land- 
owner to  contest  even  the  original  catting  of  the  bounds,  though 
it  may  be  opposed  by  a  prior  bounder,  as  the  wastrel  must  be  "  void 
of  lawful  bounds."  The  only  way  of  obliging  the  bounder  to  work 
is  pointed  out  by  the  law  of  convocation,  12  Car.  I.  art.  81  (2), 
which  is  evidently  a  newly  enacted  remedy.  As  to  the  cases  (3) 
relied  upon  as  authorities  for  the  custom,  those  on  the  rateability  of 
toll  tin  decide  nothing  as  to  the  title  of  bounders.  The  person  in 
[  •46  ]  ♦receipt  of  the  toll,  or  a  specific  share  of  the  tin  ore,  has  been  held 
liable  to  rates ;  but  this  Court  has  had  no  question  reserved  as  to 
the  validity  of  the  usage  under  which  the  toll  or  share  was  received. 
The  fact  of  receipt  was  admitted ;  and  the  nature  of  the  lord's 
interest  was  alone  discussed.  Some  extrajudicial  dicta  in  Doe  d. 
Earl  of  Falmoutli  v.  AUerson  (4)  have  been  cited:  but  the  verdict 
there  negatived  the  existence  of  the  alleged  tin  bounds ;  and  the 
judgment  eventually  turned  on  that  fact.  The  effect  of  the  deci- 
sion in  Vice  v.  Thomas  (5)  has  also  been  misapprehended.  The 
bounds  were  there  treated  as  a  mine,  as  they  were  in  Doe  d.  Earl 
of  Falmouth  v.  Alderson  (6) ;  they  had  been  actually  worked  and 
never  relinquished ;  and,  when  the  owner  sought  to  recover  posses- 
sion of  them  by  a  bill  or  petition  in  equity,  the  answer  of  the  Court 
of  the  Lord  Warden  was  that,  if  the  petitioner  had  a  right  of 
possession,  he  had  his  remedy  at  common  law.  The  exact  nature 
of  the  bounder's  interest  was  quite  immaterial  to  the  decision  of 
that  case. 

The  further  hearing  of  the  case  was  adjourned. 

Lord  Denman,  Ch.  J.,  in  Hilary  vacation,  1846  (February  14), 
said  that  the  Court,  without  further  argument,  would  make  the  rule 
absolute  for  a  new  trial,  on  the  ground  that  the  entry  in  the  Con- 
vocation roll,  12  Car.  I.  art.  81,  had  been  left  to  the  jury  as  evidence 
of  the  custom  without  sufiBcient  direction  to  distinguish  between 
the  enacting  and  the  declaratory  effect  which  might  be  ascribed  to 
the  bye-law  contained  in  it. 

[  *47  ]  After  this  judgment,  Crowder  and  Butt,  who  had  not  *been  heard, 

requested  that  they  might  argue  in  support  of  that  part  of  the  rule 

(1)  Ante,  p.  174,  n.  (3).  (4)  In  the  report  of  Vice  v.  Thomui, 

(2)  Ante,  p.  174,  w.  (3).  p.  39. 

(3)  See  Crease  y.  Sawfe,  57  R.  R.  825  (5)  See  p.  176,  n.  (7),  afUe. 

(2  Q.  B.  862),  and  the  cases  cited  ante,  (6)  46  K.  R  303  (1   M.  &  W.  210; 

p.  181.  S,  a  Tyr.  &  G.  543). 
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wliicfa  claimed  a  nonsuit  for  the  invalidity  of  the  custom.     But  the      Boobbs 
cause  stood  over,  without  further  argument,  till  Trinity  vacation ,  1847.     brkkton. 

Cur.  adr.  vult. 

Lord    Denman,   Ch.   J.,   in    Trinity  vacation   (July    7th),   1847, 
delivei*ed  the  judgment  of  the  Court: 

The  remaining  question  in  this  case,  which  the  Court  is  now  called 
on  to  decide,  turns  upon  the  validity  of  a  custom  or  local  usage,  on 
which  the  plaintiff  must  rely  to  establish  the  most  important  allegation 
in  his  declaration,  which  the  defendant  expressly  traverses  by  one  of 
his  pleas.  The  plaintiff  declares  on  his  possession  of  a  tenement, 
which  he  describes  as  being  the  right  and  liberty  to  dig,  get,  raise 
and  carry  away  the  tin  and  tin  ore,  found  and  being  within  a  certain 
place  or  plot  of  ground  called  the  Buby  Tin  Bounds ;  the  second 
plea  denies  this ;  and,  in  part  proof  of  it,  the  plaintiff  has  offered 
evidence  of,  and  the  jury  have  found  the  existence  in  fact  of,  the 
following  custom :  that  any  tinner  within  the  county  of  Cornwall 
may  acquire  the  right  to  the  tin  within  certain  limits,  according  to 
the  conditions  and  following  the  rules  which  will  be  found  particu- 
larly stated  in  Roive  v.  Brenton(i);  and  that  the  right,  when  so 
acquired,  may  be  preserved  by  an  annual  renewal  of  the  bounds ; 
and  that  it  is  not  necessary  for  its  preservation  that  the  minerals, 
if  any,  within  the  limits,  should  be  sought  after,  and  the  land  worked 
for  mineral  purposes,  by  the  bound  owner  or  on  his  behalf. 

The  defendant  contends  that  such  a  custom  cannot  exist  in  law,  [  48  ] 
and  consequently  that  the  right  laid  in  the  declaration  is  not 
proved.  The  argument  has  proceeded  on  two  grounds:  the 
plaintiff  contending,  first,  that,  considered  as  a  mere  custom  to  be 
tried  by  the  ordinary  tests,  this  is  not  unreasonable ;  and,  secondly, 
that  it  is  not  properly  a  mere  custom  so  to  be  tried,  but  that  it  is 
the  local  law  of  an  extensive  district,  anterior,  it  may  be,  in  origin 
to  the  date  when  Cornwall  became  part  of  and  subject  to  the 
general  law  of  England ;  and  that  its  effect  is  not  to  create  merely 
an  easement  to  be  enjoyed  in  the  land  of  another,  but  a  tenement. 

Although  a  decision  on  the  second  ground  might  dispense  with  a 
consideration  of  the  former,  it  will  be  found,  from  the  nature  of  the 
enquiry,  more  convenient  to  examine  both  in  the  order  in  which 
they  are  stated.  In  the  great  Case  of  Mines  (2)  the  Judges,  as  is 
well  known,  decided  by  a  very  large  majority  that,  even  where  the 

(1)  3  Man.  &  By.  213,  497  ;  S.  C.  8       181,  w.  (15),  ante. 
B.  &  C.  737.     See  pp.  173,  n.  (2),  and  (2)  Piowd.  310,  336. 
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RooBBs  gold  or  silver  in  a  mine  of  base  metal,  as  tin,  in  the  land  of  a 
Bbbntok.  subject,  is  of  less  value  than  the  base  metal,  the  mere  circumstance 
of  its  existence  there  causes  the  prerogative  of  the  Crown  to  attach 
upon  it,  and  makes  it  a  mine  Boyal;  and  that  the  Crown  has  liberty 
to  dig  for  it,  place  it  on  the  surface,  and  carry  it  away.-  This  reso- 
lution, however,  clearly  did  not  satisfy  the  learned  reporter;  he 
seems  to  have  thought (i)  it  proceeded  from  ignorance  ''of  the 
nature  of  base  mines,"  all  of  which  he  surmises  to  contain  some 
proportion  of  the  richer  and  Boyal  metals,  gold  or  silver.  The 
decision  of  the  case,  however,  he  observes,  did  not  turn  on  this 

[  *^d  ]  point ;  for  that,  *as  the  defendant  there  had  pleaded,  the  intend- 
ment, which  was  to  be  the  best  for  the  Queen,  must  be  that  the 
gold  and  silver  in  the  mines  in  question  was  of  sufficient  quantity 
and  value,  with  reference  to  the  base  metal,  properly  to  qualify  the 
whole  mine  as  a  mine  of  the  Boyal  metals.  Another  resolution, 
therefore,  of  all  the  Judges  in  the  same  case  (2),  remains 
untouched ;  that,  if  the  ore  or  mine  in  the  soil  of  a  subject  be  of 
copper,  tin,  kc.  in  which  there  is  no  gold  or  silver,  in  this  case  the 
proprietor  of  the  soil  shall  have  the  ore  or  mine,  and  not  the  Crown 
by  prerogative. 

We  have  adverted  to  this  case  and  these  resolutions  with  a  view  to 
the  important  position  from  which  the  whole  argument  must  start, 
the  ownership,  namely,  of  the  tin  mines,  and  from  whom  derived. 
And  in  this  sense  it  is  material  to  observe  that,  although  the 
principal  part  of  the  precedents  and  authorities  cited  in  the  argu- 
ment in  Plowden  were  drawn  from  Devon  and  Cornwall,  yet,  even 
there,  these  were  not  urged  as  having  any  peculiarity  of  local 
history,  which  distinguished  them  either  from  each  other  or  from 
the  rest  of  England :  on  the  contrary,  they  were  used  as  applicable 
to  the  case  in  hand  of  a  mine  in  Cumberland:  and,  in  the 
judgment,  no  distinction  whatever  was  adverted  to  between  the 
Stannary  districts  inter  se,  or  between  them  and  any  other  mineral 
tract  in  England. 

Nothing  has  been  alleged  in  the  present  case  to  bring  this  mine 
within  the  description  of  a  Boyal  mine :  and  we  think  it  would  be 
wrong  to  encourage  the  slightest  doubt  that,  apart  from  all  question 
of  bounding,  the  ownership  of  a  tin  or  copper  mine  in  Cornwall  is 

r  •so  ]  ^^  '^®  owner  of  the  freehold  of  the  soil,  ratione  soli,  by  *the  common 
law  of  England,  applicable  to  it  as  to  any  other  mineral  district  in 
any  other  part  of  England. 

(1)  P.  339.  (2)  P.  336. 
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Upon  this  ownership,  however,  the  custom  of  bounding  has  been  Boons 
engrafted :  and,  up  to  the  extent  to  which  both  sides  are  agreed  to  brkktok^ 
admit  it  in  fact,  there  can  be  no  doubt  that  it  is  most  reasonable, 
fulfilling  every  requisite  of  a  good  custom.  In  substance  it  is  this : 
The  mine  is  parcel  of  the  soil ;  the  ownership  is  in  the  owner  of  the 
soil ;  but  it  is  a  parcel  which  to  discover  and  bring  to  the  surface 
may  ordinarily  require  capital,  skill,  enterprise  and  combination ; 
which,  while  in  the  bowels  of  the  earth,  is  wholly  useless  to  the  owner 
as  well  as  to  the  public ;  and  the  bringing  of  which  into  the  market 
is  eminently  for  the  benefit  of  the  public.  If,  therefore,  the  owner  of 
the  soil  cannot  or  will  not  do  this  for  himself,  he  shall  not  be  allowed 
to  lock  it  up  from  the  public :  and  therefore  in  such  case  (unless 
when  by  inclosure  he  may  seem  to  have  devoted  the  land  to  other 
important  purposes  inconsistent  with  mining  operations,  such  as 
agriculture  or  building),  any  tinner,  i.e.  any  man  employing  himself 
in  tin  mining,  may  secure  to  himself  the  right  to  dig  the  mines 
under  the  land,  rendering  a  certain  portion  of  the  produce  to  the 
owner  of  the  soil. 

It  is  right  to  observe,  in  passing,  how  every  step,  even  in  this 
strong  invasion  of  the  rights  of  ownership,  still  is  made  with 
reference  to  them.  In  tbe  first  place,  the  land  to  be  bounded  (we 
speak  of  a  supposed  original  case  of  bounding)  must  be  wastrel: 
if  it  be  several  and  inclosed,  it  must  have  been  antiently  bounded 
while  wastrel,  and  so,  in  the  language  of  the  country,  assured  for 
wastrel :  the  liability  must  have  first  attached  on  it,  therefore,  before 
inclosure  and  devotion  to  other  useful  ^purposes.  Then,  after  tbe  [  *6i  ] 
tinner  or  bounder  has  commenced  by  cutting  the  turves,  and  so 
marking  out  the  limits  within  which  he  will  work,  proceedings  are 
to  be  taken  in  the  Stannary  Courts,  of  which  the  owner  has  notice ; 
and  sufficient  time  is  allowed  before  the  bounder's  title  becomes 
complete,  during  which  the  owner  may  still  intervene  and  preserve 
bis  rights  entire,  so  as  he  will  exercise  them  for  the  benefit  of  the 
public.  If  he  abstain  from  any  interference,  it  may  well  be  con- 
sidered that  he  has  consented  to  the  bounder's  proceedings ;  and 
the  customary  render  of  the  portion  called  toll  tin  may  be  a  very 
sufficient  consideration  to  him  for  what  he  gives  up  of  his  original 
exclusive  rights. 

When,  by  the  completion  of  the  bounder's  proceedings  in  the 
Stannary  Court,  his  title  is  perfect,  the  question  next  material  to 
be  considered  is,  what  is  its  legal  character  and  amount.  It  is 
claimed  on  the  present  declaration  as  a  tenement :  it  is  contended  by 
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BooEBs  the  defendant  that  it  amonnts  to  no  more  than  an  easement,  and  as 
Bbbkton.  such  is  bad  in  point  of  law.  In  the  case  of  Vice  v.  Thomas,  reported 
by  Mr.  Smirke,  the  petitioner  claimed  under  the  bound  owner  :  he 
stated  that  J.  S.  Enys  was  lawfully  possessed  of  the  tin  bounds 
after  mentioned,  and  granted  to  him,  by  indenture,  liberty,  licence 
and  power  to  dig  &c.  throughout  his  tin  bounds  in  Polberrow  mine 
within  certain  described  limits  of  the  said  mine,  with  liberty  to  dig 
drifts,  shafts,  &c.  He  then  averred  that,  in  pursuance  of  tlie 
liberties  granted,  he  began  to  dig,  work  and  search  for  tin  and  tin 
ore  within  and  under  the  said  bounds,  and  erected  machinery,  and 
continued  to  dig,  till  a  certain  time  when  he  discontinued,  but  with 

£  *62  ]  full  intention  of  returning  *when  convenient  to  him,  and  with  that 
intention  left  his  machinery  standing  upon  the  same  bounds ;  that 
he  had  raised  large  quantities  of  tin,  disposed  of  it  to  his  own  use, 
and  paid  the  toll  and  farm  respectively.  He  then  complained  of  a 
forcible  entry  and  dispossession  by  the  defendants. 

It  is  necessary  to  state  the  petition  thus  minutely,  in  order  to 
apply  the  judgment  which  follows.  '*  The  next  question  then  to  be 
considered  is,  whether  it  is  right  to  assume  that  possession  of  the 
mine  might  have  been  recovered  in  ejectment.  The  Vicb-Wabdbn, 
in  deciding  this  case,  did  not  express  any  doubt  that  possession  of 
the  mine  might  be  recovered  in  ejectment;  his  proposition  was 
merely  this,  that  a  court  of  equity  had  concurrent  jurisdiction  with 
a  court  of  law.  The  cases  cited  at  the  Bar  during  the  argument 
show  that  ejectment  will  lie  for  a  mine  in  circumstances  like  those 
of  the  present  case;  and  I  consider  that  such  is  the  law  of  the 
case : "  (i) 

The  judgment  from  which  we  have  made  this  extract  is  of  the 
highest  authority :  the  case  was  very  learnedly  and  ably  argued ; 
and  his  Boyal  Highness  the  Lobd  Wabdbn  was  assisted  by  five 
most  eminent  Judges.  And  this  extract  is  the  hinge  on  which  the 
whole  decision  turned.  But  it  certainly  was  not  intended  to  lay 
down  any  thing  contrary  to  former  decisions  of  the  common  law 
Courts.  The  case  of  Doe  d.  Hardey  v.  Wood  (2)  was  cited  in  the 
argument,  where  a  grant  by  deed,  not  to  be  distinguished  from 
that  in  Vice  v.  TlioinaSy  was  held  to  operate,  not  as  a  lease,  but  only 
as  a  licence  to  enter  and  work.    But  it  was  truly  answered  that 

.[  •ss  ]       there  the  Court  had  only  to  construe  the  deed ;  here  the  *Lobd 
Warden  had  to  decide  on  the  interest  of  the  grantee  who  had 
entered  and  worked  and  been  in  possession,  which  possession  he 
(1)  P.  35.  (2)  21  R.  E.  469  (2  B.  &  Aid.  724). 
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had  never  abandoned,  but  by  his  machinery  was  still  maintaining ;       RooKRa 

and  such  a  case  the  Court,  in  Doe  d.  Hanley  v.  Wood  (i),  expressly     brbnton 

excludes  from  the  effect  of  its  then  decision.     However,  in  Doe  d. 

Earl  of  Falmouth  v.  Alderson  (2),  the  defendant  in  ejectment  entered 

into  a  consent  rule  to  defend  *'  for  a  certain  tin-bound  in  the  parish 

of  &c/*  (setting  out  the  abuttals),  ''containing  a  certain  mine,  &c." 

It  was  objected,  and  the  Court  held,  that  a  tin-bound,  as  such,  was 

not  recoverable  in  ejectment :  and  Parke,  B.  asked  the  defendant's 

counsel  why  he  could  not  defend  for  a  mine  lying  within  certain 

bounds,  called  tin-bounds,  evidently  having  present  to  his  mind  the 

same  distinction  which  had  been  taken  in  Doe  d.  Hanley  v.  Wood  (i), 

and  was  adopted  by  the  Court  in  Vice  v.  Thomas^  between  a  mere 

right  to  work,  acquired  by  bounding,  and  the  interest  of  a  bounder 

in  possession  and  actually  working  a  mine. 

This  cause,  the  defendant  having  adopted  the  suggestion  of  the 
Court,  went  to  trial  (in  the  summer  of  1846)  before  Mr.  Baron 
Alderson  (3).  It  appeared  that  Lord  Falmouth  was  the  owner  of 
the  soil ;  the  land  had  been  bounded ;  there  was  a  mine  within  ttie 
bounds ;  they  had  been  duly  renewed  for  a  period  extending  as  far 
back  as  living  memory  could  go  ;  and  the  mine  had  formerly  been 
worked  by  the  bound  owners.  In  1834,  for  some  months,  the 
defendant  had  attempted  to  discover  *ore,  but  afterwards  abandoned  [  •.^4  ] 
the  mine  and  removed  his  machinery.  In  1835,  Lord  Falmouth 
granted  a  sett  to  another  party,  who  entered  and  worked  success- 
fally,  upon  whom  the  defendant  entered,  and  forcibly  expelled  him. 
It  most  be  presumed,  though  it  is  not  stated,  that  there  was  in  the 
declaration  a  demise  by  Lord  Falmouth's  lessee,  as  Lord  Falmouth 
himself  was  clearly  out  of  possession  by  his  own  grant.  At  tlie 
trial,  the  defendant  did  not  show  himself  to  be  the  assignee  of  the 
bounds:  but  his  counsel  contended  that  the  evidence  of  outstanding 
bounds  was  in  itself  a  defence  as  an  outstanding  term  would  be, 
whether  the  defendant  had  any  interest  in  them,  or  claimed  under 
the  owner,  or  not.  This  of  course  assumed  that  the  bound-owner's 
interest,  though  he  should  not  be  in  possession,  is  a  possessory 
interest,  not  a  mere  incorporeal  liberty  or  easement :  and  the  question 
this  raised  was  not  presented  to  the  jury.  Our  brother  Parke  says: 
**  the  first  question  is,  whether  the  interest  of  the  bound-owner  is 

(1)  21  B.  R.  469  (2  B.  &  Aid.  737).  (3)  Doe  d.  Earl  of  FalnwiUh  v. 
See  J€me$  v.  Reynolds,  43  R.  K.  490  (4  Alderson,  Reported  in  the  notes  to 
Ad.  &  EL  805).  Smirke'a  report  of    Vice  v.    Thormis. 

(2)  46  B.  fi.  303  (1  M.  &  W.  210 ;  p.  39.  [6'.C.  (not  S.P.)  46  R  R.  303 
.S.  C.  Tyr.  &  G.  543).  (1  M.  &  W.  210).] 
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RooBBs  such  a  possessory  interest  as  would  enable  him  to  bring  ejectment; 
Brem'ton.  0^'  whether  he  has  a  mere  liberty  to  enter  and  get  the  mineral  ? 
The  next  question  is,  whether  such  an  interest,  if  any,  was  in  him 
at  the  date  of  the  demise  in  the  declaration  ?  The  interest  of  the 
bound-owner  depends  on  the  custom,  and  ought  to  be  found  by  a 
jury." 

The  case  went  down  to  a  second  trial  in  the  summer  of  18S7, 
before  my  brother  Patteson,  and,  upon  the  first  point,  he  stated, 
according  to  Mr.  Smirke's  report  (p.  42),  the  question  to  be, 
'*  whether,  by  the  custom,  the  bound-owner  has  only  an  easement, 
that  is,  a  right  to  enter  and  dig  for  tin,  the  possession  of  the  soil 
and  rest  of  the  mine  remaining  in  the  lord ;  or,  whether  he  has  such 
[  *55  ]  an  *  interest  and  title  in  the  mine  that  he  may,  for  the  purpose  of 
getting  tin,  exclude  the  lord  from  the  possession  ?  It  is  difficult  to 
see  how  this  is  to  be  put  as  a  question  of  fact;  but  I  am  bound  to 
do  so ;  and  if  it  should  turn  out  to  be,  as  I  incline  to  think  it  is, 
rather  a  question  of  law,  the  Court  above  will  know  how  to  deal 
with  it."  The  jury  found  that  the  bound-owner  had  not  a  mere 
easement,  but  a  right  to  the  mine.  And  the  Court  was  not  moved 
to  review  this  part  of  the  direction.  Indeed,  the  counsel  for  the 
defendant  scarcely  could  quarrel  with  it ;  the  fijiding  upon  it  was  in 
their  favour  ;  and  the  verdict  in  the  cause  was  for  the  plaintiff  on 
.  the  other  question  raised  in  it. 

In  this  case  of  Doe  d.  Earl  of  Falmouth  v.  Alderson  (i),  it  is  to  be 
observed  that  the  question  did  not  arise  upon  any  pleading,  but 
upon  the  effect  of  evidence ;  what  interest  it  was  that  the  evidence, 
taken  altogether,  showed  to  be  actually  in  the  bound-owner ;  and 
this  may  have  been  a  mixed  question  of  law  and  fact,  and  so  pro- 
perly for  the  jury.  In  the  case  before  us,  the  plaintiff  has  expanded 
the  right,  which  he  claims,  on  the  face  of  the  record ;  and,  that 
being  so,  it  must  be  for  the  Court  to  pronounce  on  its  effect.  And 
there  can  be  no  doubt  that  the  claim  on  the  face  of  this  declaration 
not  only  falls  short  of  asserting  any  possessory  interest  in  the  soil, 
but  wholly  excludes  it. 

Nor  can  the  plaintiff  maintain  that  the  bound-owner's  right  by 
the  custom  goes  beyond  the  statement  in  the  declaration  and  yet 
may  prove  it,  any  more  than  he  who  claimed  a  right  of  common  or 
a  right  of  way  over  land  could  prove  either  by  showing  a  title  in  the 
I  ^66  ]  land  itself ;  for,  as,  in  those  cases,  although  the  land  owner  *may 
of  course  consume  the  herbage,  or  walk  across  the  land,  yet  such 
(1)  Notes  to  Vice  v.  Thomas,  p.  39. 
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incidents  to  the  ownership  are  distinct  in  law  from  rights  of  common      Roobbb 
or  way,  so  here  the  right  claimed  is  claimed  as  a  tenement  distinct     brenton. 
and  complete  in  itself,  and  separate  from  possession  of  the  soil  or 
ownership. 

We  are  very  far  from  saying  that  the  plaintiff  has  in  his  declaration 
narrowed  improperly  the  customary  right  of  the  bound-owner,  as  it 
stands  immediately  after  the  delivery  of  possession  to  him  by  the 
stannary  bailiff,  and  apart  from  the  actual  possession  and  working  of 
a  mine.  In  several  of  the  cases,  this  fact  has  been  relied  on  by  the 
bound-owner,  that  possession  was  awarded  upon  the  completion  of 
the  proclamations  by  the  Stannary  Court,  and  delivered  under  a  writ 
of  possession.  Mr.  Smirke,  in  his  careful  report  of  Vice  v.  Thomas  (i) , 
has  given  us  the  form  of  a  writ  of  possession  after  the  third  proclama- 
tion. It  recites  the  judgment  for  the  owners,  quod  "  recuperent posses- 
sionem  bundarum  give  operis  stannaHi  pradicH,  vocaV  *'  &c.,  and  then 
commands  the  bailiff  to  deliver  the  possession  of  the  bounds  or  tin 
work,  in  the  same  words.  This,  therefore,  throws  no  light  on  the 
legal  character  of  the  bounds,  nor  proves  that  any  possession  of  the 
land  passes.  One  test  perhaps  may  usefully  be  applied.  It  is  well 
known  that  the  stannary  customs,  as  the  name  imports,  were  confined 
to  tin  only ;  copper  mining  is  of  comparatively  modem  introduction 
into  Cornwall ;  it  is  now  discovered  that  the  two  metals  are  frequently 
found  within  the  limits  of  the  same  work :  but  we  apprehend  that 
it  never  has  been  contended  that  the  bounder,  merely  as  such, 
working  a  tin  mine  and  extracting  copper  from  it  with  the  tin,  has 
any  right  to  the  copper.  If  not  to  the  *copper,  how  can  it  be  argued  [  •s^  ] 
that  he  has  any  right  except  to  the  tin  which  he  does  extract,  and  to 
that  which  he  may  extract  so  long  as  he  remains  bound-owner,  i.e. 
so  long  as  those  rights  which  he  has  first  acquired  by  the  custom 
are  preserved  to  him  by  the  custom,  i.e.  by  his  due  compliance  with 
all  those  rules  which  the  custom  imposes  for  their  preservation  ? 

This  then  brings  us  to  the  point  which  was  more  especially  con- 
tested on  the  argument,  whether  this  customary  right  can  exist 
without  continuing  bondjide  to  search  for  tin,  and  to  work  the  land 
for  mining  purposes  within  the  inclosed  limits ;  whether  it  is  suffi- 
cient merely  to  renew  the  bounds  annually  by  a  new  cutting  of  the 
turves  as  at  the  commencement.  Assuming  for  the  present  the 
validity  of  the  custom  if  the  bond  fide  working  within  the  bounds 
be  made  a  part  of  it,  and  assuming  that  it  is  a  custom  which  is  to 
be  tried  by  the  tests  established  by  the  common  law  for  ascertaining 

(1)  Appendix,  p.  77. 
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BooBBB  whether  a  custom  be  good  or  not,  it  appears  to  us  that  without  this 
Bbbvtov.  qualification  it  cannot  be  sustained.  Customs,  especially  where 
they  derogate  from  the  general  rights  of  property,  must  be  con- 
strued strictly;  and  above  all  things  they  must  be  reasonable. 
Bounding  is  a  direct  interference  with  the  common  law  rights  of 
property  ;  it  takes  from  the  owner  of  land,  who  is  unable  or  unwill- 
ing at  a  particular  moment  to  dig  for  tin  under  his  waste  land,  the 
right  to  do  so,  it  may  be  for  ever,  and  vests  it  in  a  stranger,  making 
only  a  customary  render  in  return :  it  empowers  the  stranger  not 
only  to  extract  the  mineral  from  beneath  the  surface  but  to  enter 
on  the  surface,  and  cumber  it  with  the  machinery,  buildings  and 
refuse  stuff  which  the  operations  below  occasion  ;  and  all  this  with- 
[  *fi8  ]  out  the  least  regard  to  the  convenience  *or  interests  of  the  owner. 
The  only  things  which  make  this  reasonable  are  the  render  of  the 
toll  tin  to  the  owner,  and  the  benefit  to  the  public  secured  thereby 
in  the  extraction  of  the  mineral  from  the  bowels  of  the  earth. 
Both  these  are  not  only  lost,  but  the  latter,  it  may  be,  positively 
prevented,  if  the  bounder  may  decline  to  work,  and  yet  retain  the 
right  to  exclude  the  owner.  Instead  of  ensuring  that  the  minerals 
should  be  brought  to  the  surface,  the  custom  so  construed  may  be 
made  the  means  of  keeping  them  locked  up  within  it,  and  at  the 
same  time  of  preventing  any  improvement  on  the  surface.  Many 
bounds  may  become  the  property  of  the  same  owners,  who  may 
think  their  interests  best  served  by  limiting  the  supply  and  diminish- 
ing competition,  while  the  owner  will  decline  to  expend  his  capital 
in  building  or  agricultural  improvements,  because  at  any  moment 
the  bounder  may  renew  his  operations  and,  entirely  and  without 
compensation,  defeat  the  purposes  of  his  expenditure.  If  it  be  said 
that  the  public  good  is  best  served  by  that  regulated  supply  which 
best  serves  the  private  interests  of  the  bounder,  that  wherever  it  is 
for  the  interest  of  the  public  that  the  mine  should  be  worked  the 
interest  of  the  bounder  will  be  to  meet  the  demand  by  an  adequate 
supply,  and  that  when  the  mine  is  not  worked  it  is  only  because  it 
is  for  the  interest  equally  of  both  that  it  should  not  be ;  without 
admitting  or  denying  the  truth  of  these  assertions,  one  answer  is 
that,  where  such  a  state  of  things  has  existed  so  long  and  so 
decidedly  as  to  amount  to  reasonable  proof  that  the  original  purpose 
with  which  the  bounds  were  inclosed  has  been  abandoned,  it  is 
unreasonable  to  maintain  the  bounds  themselves.  It  may  have 
been  that  the  owner  did  not  inclose  the  land,  or  work  for  the 
[  ♦69  ]       mineral  *himself ,  only  on  account  of  a  temporary  inability  or  the 
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temporary  existence  of  the  same  causes  which  the  bounder  now  BoaKiw 
allies  as  the  ground  for  his  ceasing  to  work.  Why  then  is  he  to  bbihtom. 
lose  his  earlier  and  better  right  for  ever,  and  under  the  same  cir- 
cumstances the  bounder  to  preserve  his  ?  Another  answer  is  drawn 
from  regarding  the  original  purpose  of  the  custom,  which  was 
not  founded  on  the  doctrine  of  demand  and  supply,  but  on  the 
expediency  simply  of  bringing  the  mineral  to  the  surface  for  the 
use  of  men.  Another,  if  another  be  needed,  is  that  the  render  of  a 
portion  of  the  mineral  to  the  owner  of  the  land  is  part  of  the  con- 
sideration on  which  the  bounder's  right  was  originally  founded  ;  it 
is  part  of  the  compact,  without  which  it  may  be  that  the  land 
owner  would  never  have  consented  to  the  bounds ;  and  it  is  of 
coarse  quite  independent  of  such  considerations  as  that  of  working 
profitably  to  the  miner.  The  condition  that  the  bounds  shall  be 
annually  renewed  by  new  cutting  the  turves  is  useful  for  keeping 
the  limits  well  ascertained,  and  also  preserving  the  evidence  of 
ownership ;  but  it  is  no  substitute  for  the  working  itself,  considered 
as  the  ground  on  which  the  reasonableness  of  the  custom  rests. 

When  the  evidence  in  this  case  is  referred  to,  the  variations  and 
uncertainty  in  which  those  are  involved,  who  contend  that  the 
bound  owner  need  not  work  strongly  favour  the  conclusion  in  law 
at  which  we  have  arrived.  The  jury,  indeed,  have  drawn  a  con- 
clusion of  fact  from  the  whole,  which,  as  such,  we  should  not  feel 
disposed  to  disturb  ;  for  it  was  their  province  to  draw  it  from  the 
statements  submitted  to  them.  But,  on  reading  the  report,  and 
finding,  among  other  things,  that  there  is  a  conflict  among  the 
witnesses  who  from  professional  *habits  might  have  been  supposed  [  *60  ] 
best  able  to  speak  to  the  point,  whether  even  an  annual  renewal  of 
the  bounds  be  necessary  to  preserve  the  ownership  in  the  bounds, 
and  also  that  much  reliance  seems  to  have  been  placed  on  the  fact, 
entirely  inconclusive,  that  owners  of  land  have  in  many  instances 
not  proceeded  as  for  forfeiture  of  the  bounds  where  the  mines  have 
not  been  worked,  we  see  every  reason  to  believe  that  the  unqualified 
right  now  claimed  is  but  an  abuse  of  the  original  limits  of  the 
custom,  inconsistent  with  its  object,  and  not  to  be  sustained  on  any 
principle. 

Thus  far  we  have  assumed  that  the  custom,  qualified  by  the  con- 
dition  of  bond  fide  working,  is  good  in  law.  But  it  was  strongly 
argued  that,  tried  by  one  well  established  rule,  it  could  not  be 
sustained.  It  was  said,  and  truly,  that  the  bounder  takes  a  profit 
in  the  soil  of  another,  and  that  a  right  to  do  so  cannot  by  law  rest 
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BooKBs  on  custom.  This  doctrine  was  affirmed  in  Blewett  v.  Treganning  (i), 
Bbkmtom.  ui  which  the  earlier  cases,  from  Gateward's  case  (2)  downwards, 
will  be  found  collected.  The  plea  in  that  case,  on  which  the 
question  arose  (8),  was  framed  evidently  with  a  view  to  escape  from 
the  resolution  in  Gateward's  case  (2) ;  but  the  Goubt  would  not 
admit  the  distinction  in  fact,  and  held  the  plea  bad  after  verdict. 
But  it  is  a  misapplication  of  the  doctrine  to  apply  it  to  the  case  now 
before  us :  that  stands  on  just,  though  strictly  technical,  reasoning, 
which  may  be  well  collected  from  the  judgment  in  Day  v.  Savadge  (4), 
that  that  which  is  matter  of  interest,  as  the  taking  a  profit  from  the 

[  *6i  ]  soil,  must  for  its  existence  have  some  person  in  whom  it  is ;  *and 
a  fiux  body  which  has  no  entirety  or  permanence  cannot  take  that 
interest  which  by  the  supposition  is  immemorial  and  permanent, 
because,  from  its  nature,  it  cannot  prescribe  for  any  thing.  Neces- 
sity, however,  will  controul  this :  the  case  of  common  of  pasture 
exemplifies  both  the  rule  and  the  exception:  in  itself  it  is  an 
interest;  it  is  the  taking  a  profit  from  the  soil;  it  is  properly 
matter  of  prescription  ;  if  the  copyholders  of  one  manor  will  claim 
it  in  the  wastes  of  another,  they  must,  because  they  can,  do  so  by 
prescribing  in  the  name  of  their  lord,  who,  in  the  eye  of  the  law, 
by  reason  of  his  estate,  has  such  a  permanence  as  enables  him  to 
prescribe  :  but,  if  they  claim  it  in  his  wastes,  they  cannot  prescribe 
in  their  own  names  and  rights  by  reason  of  the  want  of  permanence ; 
nor  can  they  in  their  lord's  name,  for  he  cannot  claim  common  in 
his  own  land  :  they  are  therefore  from  necessity  allowed  to  claim  it 
by  custom.  But  what  is  the  necessity  ?  That  growing  out  of  the 
original  compact,  when  they  received  permission  to  cultivate,  for 
their  own  benefit  and  on  condition  of  certain  services,  certain 
portions  of  the  lord's  land.  That  compact  included  the  right  of 
common  on  the  lord's  waste :  and  the  law  will  not  suffer  that  right 
to  want  a  legal  character,  and  so  be  without  the  means  of  its  legal 
enforcement,  though  at  the  expense  of  strict  legal  reasoning.  In 
the  same  way,  the  right  now  in  question  must  have  originated  in 
each  instance  in  a  virtual  contract :  the  owner  has  permitted  the 
tinner  to  enter  and  work,  when  he  will  not  work  himself  or  devote 
his  waste  exclusively  to  other  purposes  by  inclosure,  on  the  con- 
dition that  the  tinner  shall  render  to  him  a  certain  portion,  fixed 

[  •e-i  ]       by  custom,  of  the  produce  of  the  mine.    Here,  as  in  *the  instance 

(1)  42  R.  E.  463  (3  Ad.  &  El.  654).        El.  562). 

(2)  6  Co.  Eep.  69  b.  (4)  Hob.  85,  86  (5th  ed.). 

(3)  Plea  10,  42  E.  E.  469  (3  Ad.  & 
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of  a  common,  the  thing  is  in  its  nature  to  be  claimed  by  prescription       Rooxm 
only ;  but  they  who  have  it,  and  ought  to  have  it  in  justice,  cannot     brbn'ton. 
prescribe  for  it  from  necessity :  therefore,  that  the  undoubted  right 
may  not  be  defeated,  they  shall  be  allowed  to  claim  it  by  custom. 

Having  arrived  at  this  conclusion,  we  have  only  to  consider  the 
remaining  point  made  by  the  plaintiff,  that  bounding  was  not  to  be 
tried  merely  as  a  custom  limited  in  local  extent,  and  as  an  exception 
on  the  general  rules  of  the  common  law,  but  as  the  local  law  of  a 
distinct  and  extensive  district,  having  its  origin,  it  may  be,  earlier 
than  the  time  when  Cornwall  became  a  part  of  England,  or  subject 
to  its  general  laws.  This  point  was  argued  with  much  learning 
and  ingenuity  by  Mr.  Smirke :  but  we  think  his  argument  failed  in 
respect  of  such  historical  certainty  in  fact  as  is  necessary  to  build 
any  legal  conclusions  on :  further,  assuming  that  difficulty  over- 
come, we  think  it  failed  in  legal  authority.  We  have  already 
observed,  in  the  commencement  of  our  judgment,  that  in  the  case 
of  Mines  (i)  no  disl^ction  was  made  between  a  mineral  tract  in 
Cumberland  and  one  in  Devon,  or  Cornwall,  nor  any  between  the 
stannaries  in  these  two  counties :  the  law  as  to  the  former  was 
gathered  from  the  precedents  as  to  the  latter.  Whatever  local 
usages  may  have  prevailed  in  ages  too  distant  for  history  or  the 
legal  antiquary  to  trace  their  records  with  certainty,  Cornwall  has 
been  for  so  many  centuries  dealt  with  as  parcel  of  the  kingdom  of 
England  that  they  must  now,  and  can  only,  in  English  Courts  of 
Justice,  be  dealt  with  according  to  the  principles  *of  the  common  [  *68  ] 
law.  This  does  not  in  any  way  conflict  with  our  allowance  of  such 
local  laws  as  gavelkind,  or  borough  English,  or  tenant  right :  such 
as  these  we  try  by  ordinary  principles ;  and,  having  regard  to  their 
origin,  we  find  them  not  unreasonable.  And  so  with  the  usages  in 
mineral  districts,  not  alone  Cornwall,  but  the  King's  Field  in 
Derbyshire,  Dean  Forest,  and  others,  have  theirs ;  and  they  will 
be  allowed,  their  reasonableness  being  tried  by  tests,  not  the  same 
in  fact,  but  in  principle,  as  we  should  apply  to  other  local  usages 
by  a  reference  to  tl^eir  history,  origin,  and  the  local  peculiarities  on 
which  they  are  to  operate. 

But,  even  had  it  been  clear  that  bounding  was  a  law  of  Cornwall 
before  it  was  parcel  of  England,  yet  there  are  authorities  to  show 
that  we  could  deal  with  it  only  on  the  same  general  principles  which 
we  apply  to  the  testing  of  other  customs.  Those  we  have  just 
mentioned.      An  instance  of  this  sort  is  to  be  found  in  7  Yin.  Abr. 

(1)  Plowd.  310. 
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Boons  187,  tit.  Gnstoms,  (H.)  pi.  10,  which  will  be  found  in  the  Year 
BmBNTOK.  Book,  Mich.  85  Hen.  YI.  fol.  27  B,  28  A.  (i),  of  a  custom  in  the 
Isle  of  Man,  not  indeed  in  judgment  there,  but  which  shows  ihe 
manner  in  which  English  Judges  reasoned  upon  such  customs  as  to 
their  lawfulness.  But  a  case  precisely  in  point  is  the  celebrated 
one  of  Tanistry  in  Davys's  Beports  (2),  where  the  custom  of  descent, 
though  of  undoubted  antiquity  anterior  to  the  introduction  of  the 
English  law,  was  reasoned  upon  and  finally  decided  against  on  the 
principles  of  English  law,  because  uncertain. 

The  ground  of  inconvenience  which  might  result  from  our 
[  *^^  ]  decision  in  favour  of  the  defendant  was  not  *much  pressed  in  the 
argument  before  us :  but  we  collect  from  the  report  that  it  appeared 
in  evidence  that  tin-bounds  had  for  a  considerable  period  been  made 
the  subject  of  conveyance,  settlement  and  devise :  and  it  is  possible, 
therefore,  that  inconvenience  may  result  where  there  has  been  each 
a  neglect  of  working  as  to  forfeit  the  title  to  them.  We  have  not 
been  insensible  to  this,  and  have  given  it  our  consideration  :  bat  it 
has  not  appeared  to  us  to  warrant  a  change  in  our  conclusion,  which 
ought  to  rest  on  legal  grounds  only.  If  the  inconvenience  .be  so 
great  as  may  be  apprehended,  it  is  better  that  it  should  be  reme- 
died by  the  Legislature  than  be  made  a  reason  for  our  coming  to  a 
conclusion  which  those  grounds  will  not  warrant.  We  do  not 
apprehend,  however,  any  such  inconvenience.  Nothing  we  have 
said  compels  the  bounder  to  strictly  continuous  working:  such 
reasonable  time  for  consideration,  preparation,  and  due  selection  of 
places  and  planes,  must  always  be  allowed  as  the  nature  of  the 
undertaking  reasonably  requires  ;  and,  when  he  has  once  bond  fide 
worked,  his  ceasing  to  work  for  a  time  will  be  therefore  open  to 
explanation,  so  as  to  prevent  a  forfeiture.  It  is  only  when  the 
conduct  of  the  bounder  is  such  as  to  warrant  the  conclusion  that 
he  has  ceased  to  be,  in  good  faith,  pursuing  that  object  which  alone 
justified  his  entry  on  the  land,  and  which  is  the  reasonable 
foundation  of  his  title. 

The  present  is  such  a  case.  We  understand  it  to  be  admitted 
that,  for  many  years,  the  bounder  has  ceased  to  work,  and  cannot 
succeed  unless  the  custom,  unqualified  according  to  the  statement 
in  the  commencement  of  our  judgment,  can  be  sustained.  We  are 
[  *65  ]  of  '''opinion  that  it  cannot ;  and  therefore  our  judgment  must  be 
that  a  nonsuit  be  entered,  according  to  the  leave  reserved. 

Rvle  absolute  for  a  nonmdt 
(1)  PL  33.  (2)  Le  Caaejde  Tanistry,  Dav.  28  b. 
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For  the  following  note,  and  others  in  the  preceding  pages,  the      Roosbs 
reporters  are  indebted   to  Edward  Smirke,   Esq.,  who   has  also     brmntoh. 
assisted  in  the  preparation  of  the  report. 

The  earliest  recorded  notice  of  any  custom  in  Cornwall  or  Devon 
to  work  for  tin  on  the  land  of  another  is  to  be  found  in  the  charters* 
gi*anted  to  the  tinners  in  the  reigns  of  John  and  of  Edward  I.,  by 
which  the  right  is  conferred,  or  confirmed  to  them,  fodere  stannum 
in  moris  et  feodis  episcoporum,  abbatum  &c.,  sicut  solebant  et 
consuevernnt,  and  in  terris  moris  et  vastis  nostris  et  aliorum 
quorumcunque  in  comitatu,  and  divertere  aquas  ad  operationem 
eonim  &c.  sicut  de  antiqua  consuetudine  consuevernnt.  These 
charters,  and  the  principal  franchises  contained  in  them,  are 
evidently  designed  for  the  immediate  benefit  of  those  who  are  there 
described  as  ''  operantes  in  stannariis,"  and  to  them  only  "  dum 
operantur  in  eisdem  " :  see  the  charters  in  4  Inst.  288,  &c.,  and 
Appendix  to  Vice  v.  Thomas,  pp.  8, 14.  Nor  are  there  wanting  other 
proofs  that  the  interest  or  property  in  tinworks  could  be  claimed 
under  the  custom  by  those  only  who  made  it  available  by  working, 
and  that  they  became  vacant  or  were  forfeited  by  discontinuance. 

In  a  register  of  the  Black  Prince,  preserved  among  the  public 
records,  there  is  a  writ,  26  Edw.  III.,  reciting  that  tinners,  claim- 
ing any  interest  in  tinworks,  and  refusing  to  work  or  contribute 
to  the  working,  forfeit  their  shares  by  the  ancient  usages  ("solonc 
les  aunciens  usages ") ;  and  the  proper  oflScer  of  the  Duchy  is 
commanded  to  enforce  compliance  with  the  custom  by  seizure  of 
the  forfeited  shares :  see  Vice  v.  Thomas,  Appendix,  pp.  24,  26. 

In  a  Stannary  court  roll,  4  Bic.  II.,  there  is  an  entry  of  a  plea 
of  trespass,  ri  et  armis,  for  breaking  and  entering  a  tinwork  of  the 
plaintiff  and  ejecting  him  from  it ;  to  which  the  defendants  plead 
''  quod  dictum  opus  stann'  fuit  vacans  die  quo  supponitur  &c.,  et  per 
unum  quart'  anni  ante,  et  petunt  inde  judicium.  Et  querens  dicit 
quod  non  fuit  vacans  die,  &c.,  et  hoc  "  &c. :  Appendix,  ibid.,  p.  64. 

In  another  court  roll  of  21  Hen.  YI.  (Ghagford  Stannary),  extant 
among  the  records  of  the  Augmentation  Office,  Smith  and  Horn 
complain  ^of  a  trespass  by  disseising  them  of  two  parts  of  a  tin-  [  *66  ] 
work :  the  defendant  pleads  that  at  the  time  of  disseisin  the  work  was 
''  opus  alay,''  and  so  he  entered  according  to  the  Stannary  custom. 
Verification :  Denial.  Issue  thereon,  and  award  of  venire.  The  term 
alay  is  well  known  to  be  applied  to  a  neglected  or  deserted  tinwork: 
Pearce's  Laws,  &c.,  of  the  Stannaries,  pp.  194,  201,  226,  &c. 
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BOOBB8  So  little  did  the  custom  contemplate  the  possesBion  of  tin  bounds 

Bbknton.  ^y  ^^7  except  working  tinners,  that  at  a  Devonshire  Stannary 
Parliament,  held  10  Hen.  VII.,  and  ratified  by  Prince  Arthur,  it 
\Yas  provided  that  ''no  persone,  neyther  persones,  having  possession 
of  landes  and  tenements  above  the  yerely  value  of  lOL,  nor  noone 
other  to  theyr  use,  be  owners  of  eny  tynwork  or  parcell  of  eny 
tynworke,"  with  the  exception  of  persons  claiming  by  inheritance  or 
possessed  of  tinworks  on  their  own  freeholds.  The  original  record 
is  preserved  in  the  Treasury  of  the  Exchequer. 

As  late  as  the  end  of  the  16th  century  the  obligation  of  working 
was  not  forgotten  in  Cornwall;  for  Carew  says:  ''These  bounds 
he  '*  (the  bounder)  "  is  bound  to  renew  once  everie  yeere,  as  also  in 
most  places  to  bestow  some  time  in  working  the  myne,  otherwise 
he  loseth  this  priviledge  '* :    Survey  of  Cornwall,  f.  13  b,  ed.  1769. 

These  authorities,  which  a  more  extended  search  would  doubtless 
multiply,  seem  to  confirm  the  conjecture  of  the  Court  (i),  "  that 
the  unqualified  right  now  claimed  is  but  an  abuse  of  the  original 
limits  of  the  custom." 

But  the  custom  of  bounding,  even  with  the  reasonable  qualifica- 
tion of  working  suggested  in  the  above  judgment,  must  be  admitted 
to  be  open  to  very  grave  objections. 

No  parol  or  documentary  evidence  has  ever  been  adduced  that 
prescribes  any  limit  to  the  area  capable  of  being  included  in  a  pair 
of  tin  bounds.  The  want  of  some  clear  rule  on  this  head  strongly 
distinguishes  the  custom  of  bounding  from  any  other  known  mining 
custom,  English  or  foreign.  According  to  the  learned  reporter  of 
Eowe  V.  Brenton  (2)  it  must  be  of  "  reasonable  extent ;  '*  but  the  test 
of  reasonableness  is  not  pointed  out.  Carew,  an  author  of  some 
authority  on  this  subject  who  wrote  in  the  reign  of  Elizabeth,  says 
that,  when  a  mine  is  found,  "  the  first  discoverer  aymeth  how  farre 
it  is  likely  to  extend,  and  then,  at  the  foure  comers  of  his  limited 
proportion,  diggeth  up  three  turfes,*'  &c. :  Survey,  f.  13  b.  If  this 
is  the  mode  of  fixing  the  limit  of  the  bounds,  it  is  one  that  must 
be  founded  on  mere  conjecture  until  the  lode  is  opened,  and  its 
direction  and  dip  ascertained,  which  cannot  be  done  until  the  bounds 
have  been  made  good  by  proclamation  and  possession.  In  other 
words,  the  limits  of  the  bounded  space  can  only  be  determined  by 
a  process  which  supposes  them  to  be  already  fixed. 

Again :  if  a  large  area  is  included,  what  extent  of  working 
wilhin   it  will  satisfy  the  custom,  so  as  to  protect  the   bounder 

(1)  Ante,  p.  195.  (2)  3  Man.  &  By.  497,  n.  (a). 
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in  his  enjoyment  of  the  whole  ?     Will  inconsiderable    workings      Roosbs 
in  one  part   secare  the  exclusive  *right  to  all  ?    The  question     bbbhtom. 
is    of    some  practical   importance ;    for    ''a  pair "   (or  party)  of       [  *67  ] 
working  tinners  will  make  but  slow  progress  in  bringing  to  grass 
the  mineral  substrata  of  a  large  surface ;  and  there  is  nothing  in 
the  custom  to  show  that  the  size  of  the  bounds  is  to  be  proportioned 
to  the  capacity  or  capital  of  the  bounder.     In  practice,  tin  bounds 
are  said  to  be  usually  of  small  extent ;  yet  one  of  the  witnesses  in 
the  case  above  reported  had  himself  assisted  in  cutting   a  pair 
which  extended  *'  a  quarter  of  a  mile  each  way,"  and  must  there- 
fore have  contained  about  160  acres.     In  Devonshire,  where  the 
same  custom  has  prevailed,  the  whole  of  Dartmoor,   consisting 
probably  of  50,000  acres  at  least,  was,  in  the  year  1786,  included 
in  a  single  pair  of  bounds  by  a  person  who  intended  by  this 
ceremony  to  secure  to  his  employer  all  the  tin  within  that  district. 

Further,  the  right  of  the  bounder  is  of  no  value  without  the  use 
of  running  water ;  and  this  additional  easement  has  therefore  been 
constantly  claimed  as  part  of  the  custom :  Pearce,  p.  xiii.,  190,  &c. 
It  is  recognized  in  the  charters  of  John  and  Edward  I.,  above 
cited  (i),  and  the  roll  of  the  Stannary  Parliaments,  and  is  often 
noticed  in  the  entries  of  the  ''  Opera  Stannaria,"  or  tin  bounds,  in 
the  Stannary  court  rolls.  Yet  it  is  evident  that  the  enjoyment  of 
this  easement  involves  a  claim  of  right  both  to  divert  streams  of 
water  flowing  above  the  bounded  district,  and  to  discharge  the 
water,  with  its  acquired  impurities,  over  all  the  lands  below  it. 
That  such  a  claim  is  likely  to  experience  little  favour  from  the 
Courts  may  be  conjectured  from  the  case  of  Bastard  v.  Smith  (2). 

The  custom  asserts  a  right,  not  only  to  take  tin,  but  **  to  search 
for"  it (3).  Whether  the  search  is  to  be  justified  only  by  the 
successful  result  of  it,  or  the  claimant  is  to  dig  at  will  for  an 
unlimited  time  over  the  bounded  area  on  the  mere  chance  of 
success,  is  a  matter  on  which  the  custom  and  its  interpreters 
are  silent.  If  the  larger  power  exists  (as  it  is  usually  assumed 
to  do),  it  is  one  which  may  seriously  aflfect  titles ;  for  all  Cornwall 
is  admitted  to  be  stannary,  and  all  Devon  is  claimed  to  be  so: 
see  the  Minute  of  the  Privy  Council,  7  Car.  I. ;  Appendix  to 
Vice  V.  Thomas,  pp.  86,  37.  The  custom  is  indeed  confined  to 
wastrel ;  but  enclosed  land  '*  that  hath  been  anciently  bounded 
and  assured  for  wastrel,"  is  included  in  this  description:  Convoc. 

(1)  P.  199.  (3)  3  Man.  &  Ey.  497,  498,  n.  (a). 

(2)  2  Moo.  &  £ob.  129. 
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RoosBs  12  Car.  I.  art.  8,  ante,  p.  174,  n.  (8) ;  and  all  Duchy  land  belonging 
BBnrrov.  ^^  ^^®  seventeen  assessionable  manors,  whether  waste  or  enclosed, 
is  asserted  by  the  tinners  of  the  Convocation,  26  Geo.  IL,  to  be 
subject  to  the  custom  :  see  art.  8,  ante,  p.  176,  n.  (8).  Accordingly, 
it  was  stated  by  one  of  the  witnesses,  in  the  present  case,  that  the 
parish  church  and  cemetery  of  Helston  are  now  actually  situate 
within  tin  bounds;  and  by  another  witness,  that  he  "  believed  all 
the  lands  of  the  Duchy  in  Cornwall  were  bounded  or  boundable." 
The  custom  nowhere  provides  for  the  occurrence  of  veins  of 
mixed  metals,  but  is  evidently  adapted  only  to  the  superficial  tin- 
[  *6B  ]  works,  formerly  *very  productive,  called  stream  works.  Mines  are 
now  worked  indiscriminately  for  tin,  copper,  and  such  other  metals 
as  may  be,  and  often  are,  combined  in  the  same  lode.  The 
separation  of  them  is  a  process  of  some  nicety ;  and  one  mineral  is 
sometimes  sacrificed  for  the  sake  of  the  other.  The  adventurer 
avoids  any  question  by  taking  a  lease  or  licence  from  all  parties 
interested  in  the  different  minerals ;  but  the  bounder,  who  relies 
upon  the  custom  alone,  must  either  claim,  under  that  custom,  a 
right  to  deal  with,  and,  if  need  be,  destroy  the  property  of  another, 
or  must  work  at  the  peril  of  becoming  an  involuntary  wrongdoer  by 
detaching  from  the  vein  a  metal  which  does  not  belong  to  him,  and 
which  was  not  the  object  of  his  search. 

A  still  more  serious  difficulty  will  occur.  There  is  a  great  extent 
of  land  in  Cornwall,  which  is,  or  heretofore  was,  of  customary  tenure. 
The  tenement  of  Galidna,  mentioned  in  the  case  now  reported, 
belongs  to  this  class.  In  such  lands  the  mines  belong  to  the  lord  of 
the  manor,  and  not  to  the  customary  teneLut:  Rowe  v.  Brenton  (i) ;  and 
the  toll  tin  is  paid  by  the  bounder  to  the  lord,  and  not  to  the  owner 
of  the  surface,  who  alone  is  injured  by  the  workings,  but  to  whom 
the  custom  awards  no  share  or  compensation  at  all.  Hence  the  con- 
sideration mainly  relied  upon  in  support  of  the  reasonableness  of 
the  custom  fails  in  a  large  islass  of  tenements,  constituting  probably 
more  than  one  half  of  all  the  land  subject  to  its  operation.  It  is 
remarkable  that  in  Devonshire,  where  the  custom  of  tin  bounding 
has  also  prevailed  for  some  centuries,  the  title  of  the  landowner, 
whether  freeholder  or  customary  tenant,  to  toll  or  to  any  other 
compensation  whatever,  has  never  been  recognized.  That  the 
custom,  as  there  claimed,  is  untenable  in  law  can  hardly  be 
doubted  ;  but  the  small  extent  of  tin  workings  in  that  county  (2),  and 

(1)  3  Man.  &  By.  133;  S.  C.  8  B.  &  (2)  It    is    believed   that  for  many 

C.  737.  years  there  have  been  none. — ^F.  P. 
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the  consequently  inconsiderable  valae  of  tin  bounds,  make  the  Rooxbs 
vahdity  of  the  custom  a  question  of  little  importance.  In  Cornwall  BREMToir. 
the  subject  is  one  of  greater  interest,  both  to  the  bound-owner, 
whose  title  is  shaken  by  the  above  decision,  and  to  the  landowner, 
whose  estate,  though  relieved  from  the  existing  servitude  of  dormant 
bounds,  can  no  longer  be  protected  from  the  intrusion  of  a  honAfide 
adventurer  by  the  convenient  form  of  an  annual  renewal  of  bounds 
for  his  own  use. 


HUNTER  V.   CALDWELL.  iw. 

Feh.  9,  26b 
(10  a  B.  69—83;  S.  C.  16  L.  J.  Q.  B.  274;  11  Jur.  770.)  

Declaration  stated  that  plaintiff  employed  defendant  as  attorney  to  sue  L  ^  J 
H.  for  the  recovery  of  a  sum  of  money ;  and  thereupon  it  was  the  duty  of 
defendant  to  use  proper  care  in  conducting  the  suit :  yet  defendant  did  not 
use  proper  care,  in  this,  that,  having,  as  such  attorney,  sued  out  writs  for 
the  recovery  of  the  said  money  and  for  the  purpose  of  saving  the  Statute  of 
Limitations,  he  did  not,  upon  H.  not  being  found  so  as  to  be  served  with 
such  Wilts,  '*  duly  file  "  the  said  writs  with  the  proper  officer,  according  to  the 
necessary  and  accustomed  practice  of  the  Court  of  Queen's  Bench;  whereby 
the  action  was  barred  by  the  statute.    Verdict  for  plaintiff,  on  Not  guilty. 

Held, 

1.  Under  stat.  2  &  3  Will.  IV.  c.  39,  s.  10(1),  which  enacts  that,  to  save 
the  Statute  of  Limitations,  every  writ  issued  in  continuation  of  a  preceding 
writ  shall  be  **  returned  mm  est  inventus,  and  entered  of  record  "  within  one 
month  after  its  expiration  :  That,  although  the  statute  2  &  3  Will.  IV.  did 
not  in  terms  require  such  writs  to  be  **  filed,"  yet  the  word  **  file,"  in  the 
declaration,  might  have  the  sense  of  bringing  tiie  writs  to  the  office,  and  in 
that  sense  would  be  included  in  the  word  ''  returned  "  in  the  statute,  and 
such  filing  would  therefore  be  a  necessary  part  of  the  practice  in  saving  the 
Statute  of  Limitations,  and  a  part  of  the  attorney's  duty.  And  that  the 
Judge  was  right  in  so  directing  the  jury. 

2.  That  the  question  of  negligence,  in  not  coihplying  with  the  practice  of 
the  Court,  was  a  question  of  fact  for  the  jury,  under  the  Judge's  direction 
as  to  the  law. 

3.  That  there  was  no  ground  for  arresting  the  judgment,  as,  if  there 
could  be  any  sense  of  the  word  **  file,"  in  which  it  was  defendant's  duty  to 
file  the  writs,  the  declaration  was  good  after  verdict. 

The  judgment  on  this  last  point  was  afi^rmed  on  error  by  the  Court  of 
Exchequer  Chamber.     (P.  210,  post,) 

4.  Held  also,  in  the  Court  of  EiTor,  on  objection  that  the  declaration 
showed  no  retainer  for  the  purpose  of  keeping  the  action  alive,  and,  con- 
sequently, no  duty  to  do  so :  That  there  were,  in  the  allegations  above 
stated,  a  duty  sufficiently  shown,  and  a  breach  well  assigned. 

Case  against  an  attorney  for  negligence.  The  declaration  stated 
that  the  plaintiff  had  retained  and  employed  the  defendant  as  an 
attorney  of  this  Court,  to  conduct  a  certain  action  in  the  said  Court, 
at  the  suit  of  the  now  plaintiff,  against  one  Hicks,  for  the  recovery 

(1)  Bepealedby42&43  Vict.c.d9;  seenowRS.C.  1883,Ord.VIII.r.l.— A.C. 
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Hunter  of  501.  which  the  plaintiff  claimed  to  be  due  to  him  from  Hicks,  for 
Caldwell,  ^^^s  and  reward  to  the  defendant  in  that  behalf ;  and  thereupon  it 
became  and  was  the  duty  of  defendant,  as  such  attorney,  to  use 
proper  skill  and  due  care  and  diligence  in  and  about  prosecuting 
and  conducting  the  said  suit;  yet  defendant,  not  regarding  his 
duty  in  that  behalf,  did  not  nor  would,  as  such  attorney  as  aforesaid, 
use  proper  skill  and  dpe  care  and  diligence  in  and  about  the 
prosecuting  and  conducting  the  said  action ;  but,  on  the  contrary 
thereof,  defendant,  as  such  attorney,  then  prosecuted  and  conducted 
[  *70  ]  •the  said  action  in  a  careless  and  unskilful  manner  in  this,  to  wit, 
that  defendant,  having,  as  such  attorney  of  and  for  the  plaintiff  as 
aforesaid,  afterwards,  to  wit  on  &c.,  and  on  divers  other  days  &c., 
sued  out  of  the  said  Court  against  Hicks,  at  the  suit,  in  the  name, 
and  on  the  behalf,  of  plaintiff,  certain  writs,  to  wit  one  writ  of 
summons,  one  alias  writ  of  summons,  and  fifty  2^^^^^'^^^  writs  of 
summons,  for  the  recovery  of  the  said  sum  of  money,  and  for  the 
purpose  of  preventing  the  aforesaid  cause  of  action  of  plaintiff 
against  Hicks  from  being  defeated  and  barred  by  the  Statute  of 
Limitations,  did  not  nor  would,  upon  the  said  Hicks  not  being 
found  so  as  to  be  served  with  any  of  the  said  writs,  duly  file  the 
said  writs,  or  any  of  them,  with  the  proper  oflScer  in  that  behalf  of 
the  said  Court,  according  to  the  necessary  and  accustomed  practice 
of  the  said  Court,  but,  on  the  contrary  thereof,  wholly  neglected  so 
to  do :  whereby  and  by  reason  whereof  the  said  claims  and  causes 
of  action  of  the  plaintiff  against  Hicks,  and  plaintiff's  action  in 
that  behalf,  became  and  were  wholly  defeated  and  barred  by  the 
Statute  of  Limitations,  and  rendered  useless  to  plaintiff,  and  plaintiff 
did  not  succeed  in  his  said  action,  but  was  defeated  therein  in  this, 
to  wit,  that  he  the  now  plaintiff  was  obliged  to  consent,  and  did 
consent,  that  judgment  should  be  entered  against  him  upon  the 
issue  raised  by  the  then  defendant's  plea  of  the  Statute  of  Limita- 
tions, and  was  unable  to  recover,  and  did  not  recover,  from  Hicks 
the  sum  of  50Z.,  or  any  part  thereof,  &c. 

Plea,  Not  guilty.    Issue  thereon. 

The  cause  was  tried  before  Coleridge,  J.,  at  the  Middlesex  sittings 
[  '71  ]  after  Michaelmas  Term,  1845.  It  *appeared  that  the  defendant  had 
<  acted  as  attorney  for  the  plaintiff  in  an  action  against  one  Hicks, 
commenced  by  plaintiff  on  1st  June,  1888,  upon  a  bill  of  exchange 
of  which  Hicks  was  the  drawer  and  indorser,  and  also  for  money 
lent ;  in  respect  of  which  matters  the  right  of  action  would  have 
been  barred  by  the  Statute  of  Limitations  on  the  7th  of  that  month. 


VOL.  Lxxiv.]  1847.     Q.  B.     10  Q.  B.  71—72.  206 

Hicks  was  not  served  with  process  until  February,  1839  :  and  the  Hunteb 
case  of  negligence  was,  that  the  writs  of  summons  issued  against  caldwbll. 
him  between  Ist  June,  1888,  and  February,  1889,  to  save  the 
Statute  of  Limitations,  had  not  been  duly  continued  by  the 
defendant,  in  compliance  with  stat.  2  &  8  Will.  IV.  c.  39,  s.  10  (i), 
which  provides  that  "  no  first  writ  shall  be  available  to  prevent  the 
operation  of  any  statute  whereby  the  time  for  the  commencement 
of  the  action  may  be  limited,  unless  the  defendant  shall  'be  arrested 
thereon  or  served  therewith,  or  proceedings  to  or  towards  outlawry 
shall  be  had  thereupon,  or  unless  such  writ,  and  every  writ  (if  any) 
issued  in  continuation  of  a  preceding  writ,  shall  be  returned  mm 
est  inventus,  and  entered  of  record  within  one  calendar  month  next 
after  the  expiration  thereof,  including  the  day  of  such  expiration." 

It  appeared  that  there  had  been  two  instances  of  default  in 
the  continuance  of  process :  one  writ,  being  the  twelfth  in  ques- 
tion, issued  on  2l8t  August,  1837,  had  not  been  returned  till 
22nd  January,  1838  ;  and  another  writ,  being  the  thirteenth, 
and  issued  on  13th  January,  1888,  had  not  been  returned  till  f  *72  ] 
2nd  July  following  (2)  ;  ♦and  the  neglect  on  the  part  of  the  now 
defendant  was  the  not  bringing  these  writs  to  the  ofSce  of  the 
Court  in  proper  time,  to  be  entered  of  record.  The  defendant, 
however,  had  indorsed  the  writs  as  returned  on  the  proper  days ; 
and  continuances  were  entered  on  the  roll  accordingly.  The  entry 
of  continuances  was  afterwards  amended  according  to  the  fact,  by 
rale  of  Court :  and  Hicks,  who  had  pleaded,  among  other  pleas,  the 
Statute  of  Limitations,  prevailed  in  the  action  in  consequence  of 
the  discontinuance  above  mentioned.  To  show  the  practice  with 
respect  to  returning  writs  to  save  the  Statute  of  Limitations, 
and  that  the  practice  was  generally  understood,  and  that  the 
bringing  the  writ  marked  *'non  est  inventus'*  to  the  proper  officer 
of  the  Court  was  called  "  filing  "  the  writ,  several  witnesses  were 
called  by  the  plaintiff;  but  their  evidence  was  somewhat  conflicting. 
The  defendant,  in  his  bill  of  costs  delivered  to  the  plaintiff,  had 
made  regular  charges  for  '^  filing"  the  writs  in  question.  The 
charges  were  ascribed  generally  to  the  Term  or  vacation  in  which 
the  writs  had  been  filed,  without  any  more  particular  date. 

For  the   defendant  it   was  contended   that   '' filing"   was  not 
required  by  the  statute  ;  that,  even  if  it  was  required,  the  practice 

(1)  Repealed  by  42  &  43  Vict.  c.  59 ;  (2)  See  a  further  statement  of  the 

Bee  now  E.  S.  C.  1883,  Ord.  VIII.  r.  1.      facts  in  the  judgment  of  this  CouiiT^ 
—A.  C.  pp.  206,  207,  post. 
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HuiTTKR      was  80  new,  and  so  little  understood,  that  there  was  no  evidence 
Caldwslu    of  gross  negligence ;  and  also  that  it  was  the  Judge's  duty  to  decide 
the  question  of  negligence,  and  direct  the  jury  accordingly. 

The  learned  Judge  was  of  opinion  that  the  word  ''  filing  "  might 
signify  the  bringing  of  the  writ  to  the  proper  office ;  and,  in  that 
sense,  would  be  included  in  the  word  ''  returning : "  and  he  directed 
[  *7s  ]  the  jury  to  consider  ^whether,  at  the  time  of  the  alleged  negligence, 
the  practice  in  question  was  settled,  and  well  known  to  legal  practi- 
tioners generally;  observing  that  every  attorney  was  bound  to 
exercise  reasonable  skill  on  behalf  of  his  client ;  and  that  it  was 
for  the  jury  to  say,  with  reference  to  the  practice  and  under- 
standing of  the  profession,  whether  such  reasonable  skill  had 
been  exercised  by  the  defendant.     Verdict  for  plaintiff. 

KnowleSy  in  Hilary  Term,  1846,  obtained  a  rule  nisi  for  a  new 
trial  on  the  ground  of  misdirection ;  or  for  arresting  the  judgment. 


Crowder,  Watson  and  BaU  now  showed  cause. 
[  76  ]  Knowles  and  Rawlinson,  contra.     ♦     ♦     * 


Cur.  adv.  vult. 


[  77  ]        LoftD  Denman,  Ch.  J.,  on  a  subsequent  day  in   this  vacation 
(February  25th),  delivered  the  judgment  of  the  Coubt  : 

This  was  an  action  for  negligence,  against  an  attorney,  in  which 

[  *78  J       a  verdict  passed  for  the  plaintiff  a  second  time  *on  a  new  trial. 

The  defendant  now  seeks  to  set  that  aside  on  several  alleged 

grounds  of  misdirection,  or  to  arrest  the  judgment  for  a  defect 

in  the  declaration. 

The  action  in  which  the  alleged  negligence  took  place  was  one  in 
which  Hunter  sued  one  Hicks,  and  it  had  become  necessary  to  comply 
with  the  requisitions  of  the  10th  section  of  stat.  2  &  8  Will.  IV. 
c.  89,  in  order  to  save  the  Statute  of  Limitations.  Caldwell  was 
Hunter's  attorney,  and  had  in  two  instances  failed  to  comply  with 
them ;  and  Hunter  was  in  consequence  nonsuited. 

On  the  present  trial  it  was  alleged  that  there  had  been  a 
miscarriage  on  the  part  of  the  learned  Judge  in  three  respects ; 
the  declaration  alleging  that  the  defendant  *'did  not"  ''duly 
file  the  said  writs'*  with  the  proper  officer  "according  to  the 
necessary  and  accustomed  practice"  of  the  Court,  and  the 
negligence  proved  in  fact  having  been  the  not  bringing  to  the 
Treasury  of  this  Court,  in  two  instances,  the  writs  issued  to  save 
the  statute,  till  after  the  expiration  of  the  five  months  limited  by 
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stat.  2  &  3  Will.  IV.  c.  89,  b.  10,  in  order  to  their  being  entered  Hontbb 
of  record.  The  learned  Judge  is  said  to  have  been  wrong,  first,  in  caldwbll. 
holding  that  "filing"  was  at  all  made  necessary  by  the  statute; 
secondly,  in  saying  that  ''filing"  was  included  within  the  word 
"  returning,"  which  is  the  expression  used  by  the  statute ;  and, 
thirdly,  and  more  materially,  in  leaving  the  question  of  negligence 
to  the  jury,  who  ought  to  have  been  directed  by  him,  as  on  a 
matter  of  law,  that  the  omission  proved  did  not  amount  to  that 
craasa  negligentia  for  which  alone  an  attorney  could  be  responsible 
in  damages. 

It  appeared  at  the  trial  that  Hicks  was  the  drawer  of  bills,  given 
by  him  to  the  plaintiff,  who  had  a  claim  on  *him  for  money  lent,  [  *79  ] 
and  that  the  Statute  of  Limitations  would  run  against  them  on  the 
7th  June,  1883.  Hicks  was  keeping  out  of  the  way;  and  there 
appeared  no  immediate  prospect  of  being  able  to  serve  him  :  this 
was  the  state  of  things  when  the  defendant  was  retained  by  the 
plaintiff ;  and  the  immediate  object  was  to  keep  alive  the  right  of 
action.  Accordingly,  the  first  writ  was  sued  out,  1st  June,  1833  ; 
and  Hicks  was  not  served  till  February,  1839  :  for  the  interval  the 
writ  was  duly  continued,  except  in  two  instances,  in  one  of  which 
a  writ  issued  in  continuance  was  brought  to  the  office  two  days  too 
late,  in  the  other  nineteen. 

The  statute  provides  that  no  first  writ  shall  be  available  to 
prevent  the  operation  of  the  statute  limiting  the  time  for  com- 
mencing the  action,  unless  (as  applicable  to  the  present  case) 
''such  writ  and  every  writ  (if  any)  issued  in  continuation  of  a 
preceding  writ,  shall  be  returned  non  est  inventvs,  and  entered 
of  record  within  one  calendar  month  next  after  the  expiration 
thereof,  including  the  day  of  such  expiration,  and  unless  every 
writ  issued  in  continuation  of  a  preceding  writ  shall  be  issued 
within  one  such  calendar  month  after  the  expiration  of  the  pre- 
ceding writ,  and  shall  contain  a  memorandum  indorsed  thereon 
or  subscribed  thereto,  specifying  the  day  of  the  date  of  the  first 
writ ;  and "  (this  word  should  probably  be  "  such  ")  "  return  to 
be  made  in  bailable  process  by  the  sheriff  or  other  officer  to  whom 
the  writ  shall  be  directed,  or  his  successor  in  office,  and  in  process 
not  bailable,  by  the  plaintiff  or  his  attorney  suing  out  the  same, 
as  the  case  may  be." 

Two  things  are  in  terms  required  by  the  statute  to  be  performed 
within  the  limited  time:  returning  non  est  inventus^  and  entering 
of  record ;  the  former  of  which,  *in  process  not  bailable,  as  this       [  *so  ] 
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HuMTKR  was,  is  to  be  done  by  the  plaintiffs  attorney,  where  he  sues  by 
Caldwsll.  attorney;  the  latter  beyond  any  question  must  be  done  by  the 
officer  of  the  Court  But,  as  this  officer's  duty  is  limited  to  the 
entering  of  such  writs  on  record  as  are  brought  to  him,  a  duty 
clearly  arises  on  the  attorney,  who  sues  out  the  writ,  and  returns 
it  non  est  inventus^  to  bring  the  writ  to  him  for  the  purpose  within 
the  limited  time ;  and  this  duty  arises  upon  the  requisitions  of  the 
statute ;  it  is  implied  from  them,  if  not  expressed  in  the  words. 
Before  the  statute  passed  no  such  duty  existed,  for  no  con- 
tinuances need  have  been  entered,  until  the  Statute  of  Limita- 
tions was  pleaded,  and  the  plaintiff  came  to  reply  thereto.  Since 
the  statute,  the  whole  object  of  suing  out  the  writ,  of  indorsing 
the  date,  and  returning  it  non  est  inventus,  will  be  defeated,  unless 
the  writ  be  in  due  time  carried  to  the  office :  and  it  would  be 
unreasonable  to  hold  that  it  is  not  incumbent  on  the  attorney 
to  do  this,  who  has  the  custody  of  the  writ,  and  who  alone  can 
be  presumed  to  know  anything  of  the  requirements  of  the  statute. 
In  the  present  case  it  would  be  specially  unreasonable ;  for  under 
the  circumstances  it  was  the  main  object  of  his  retainer  to  keep 
alive  the  right  of  action  by  a  due  observance  of  the  statute. 

At  the  trial,  this  duty  of  bringing  to  the  office  was  urged  by 
the  plaintiff  to  be  imposed  by  the  statute,  and  to  be  properly 
described  by  the  word  **  filing,"  which  it  was  said  was  included 
under  the  word  '*  returning : "  the  declaration,  however,  charged 
only  a  neglect  to  file  ''  according  to  the  necessary  and  accustomed 
practice  "  of  the  Court;  and  the  Judge,  adverting  to  the  language 
of  the  statute,  and  pointing  out  that  the  word  *'  filing  "  was  not 
[  •SI  ]  found  in  it,  told  the  jury  that  he  thought  that  word  *in  the 
declaration  might  have  the  sense  of  bringing  to  the  office, 
and  that,  in  that  sense,  filing  was  included  under  the  word 
'*  returning,"  and  was  therefore  a  part  of  the  attorney's  duty. 
And  to  this  we  see  no  objection :  the  allegation  has.  reference  to 
the  practice  of  the  Court ;  and  the  word  **  filing,"  in  reference 
to  matters  of  practice,  is  very  commonly  used  to  express  the 
duty  of  bringing  to  the  proper  office,  as  the  case  may  be,  writs, 
pleadings,  affidavits  and  other  such  matters  for  safe  custody,  or 
enrolment.  The  duty  of  filing  in  this  sense  may  be  properly 
considered  as  included  under  the  word  **  returning; "  for  an 
attorney  merely  to  write  **non  est  inventus''  on  the  back  of  a 
writ,  and  put  it  in  his  desk,  is  not  to  complete  the  act  of 
returning  it,  which  properly  means,  in  this  case,  to  make  such 
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answer,  touching  the  execution  of  the  writ,  as  shall  authorize  the     Huhter 

issuing  of  another  in  continuation   of  it,  and  connect  the  two    galdwbll. 

together  on  the  same  record;  and  for  this  purpose  a  necessary 

step  is  the  bringing  to  the  office.    It  was  not   contended  that 

"filing"  was  the  duty  of  the  attorney  in  any  other  sense  than 

this;  nor  could  it  be:  if  filing  means  only  the  putting  on  a  file 

in  the  office,  or  doing  anything  with  it  after  it  arrives  there,  that 

clearly  must  be  the  duty  of  the  officer,  and  cannot  be  chargeable 

on  the  attorney;  he  cannot,  indeed,  be  allowed  to  meddle  with 

it  for  that  purpose.     The  Judge,  therefore,  could  not  nonsuit  on 

this  objection  as  for  want  of  proof;  if  available   at  all,   it  was 

upon  the  record.     These  remarks  dispose  of  the  two  first  grounds 

taken  on  the  argument. 

On  the  third  ground,  we  think  the  question  of  negligence  by  not 
complying  with  the  practice  of  the  Court  was  a  question  of  fact  for 
the  jury,  although,  like  many  *others  which  turn  on  matters  of  [  '82  ] 
law,  it  was  proper  to  direct  the  jury  positively  as  to  the  premises 
from  which  they  were  to  draw  their  conclusion.  Thus  it  was  the 
province  of  the  Judge  to  inform  the  jury  for  what  species  or  degree 
of  negligence  an  attorney  was  properly  answerable,  and  what  duty 
in  the  case  before  them  was  cast  upon  him  either  by  the  statute  or 
the  practice  of  the  Court ;  but,  having  done  this,  it  was  right  to 
leave  to  them  to  say,  considering  all  the  circumstances,  and  the 
evidence  of  the  practitioners,  whether,  in  the  first  place,  the 
attorney  had  performed  his  duty,  and,  in  the  second,  in  case  of 
non-performance,  whether  the  neglect  was  of  that  sort  or  degree 
which  was  venial  or  culpable  in  the  sense  of  not  sustaining  or 
sustaining  an  action.  The  learned  Judge  appears  to  have  done 
this ;  and  it  is  not  objected  that  he  left  the  case  too  favourably  for 
the  plaintiff;  indeed  we  are  inclined  to  think  that  a  two-fold 
omission,  and  in  one  instance  for  nineteen  days,  by  an  attorney 
employed  for  the  very  purpose  of  keeping  the  action  alive,  and 
charging  his  client  for  the  performance  of  a  plain  duty,  would  have 
warranted  a  stronger  direction. 

We  come  lastly  to  consider  whether  the  judgment  ought  to  be 
arrested:  and  this  was  contended  for  on  the  ground  that  the 
declaration  disclosed  no  duty  the  breach  whereof  was  actionable » 
in  other  words,  that  neither  by  the  statute  nor  according  to  the 
practice  of  the  Court  was  it  the  duty  of  the  attorney  to  file  the  writ. 
Now,  if  there  be  any  sense  of  the  word  "  filing  "  according  to  which 
by  the  practice  of  the  Court  it  is  his  duty  to  file  the  writ,  after 
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HuHTiR      verdict  that  will  be  sufficient :  and  we  have  already  said  that  we 

Galdwbll.    think  filing  may  reasonably  be  understood  of  bringing  the  writ  into 

[  *8S  ]       the  ^office  for  the  purpose  of  its  being  entered  on  record,  and  that 

it  is  the  duty  of  the  attorney  to  bring  it  in.    It  is  unnecessary, 

tlierefore,  to  go  at  greater  length  into  this  point. 

The  rule  therefore  will  in  all  points  be  discharged. 

Rule  discharged. 

IN  THE  EXCHEQUER  CHAMBER. 

♦ 

(Error  from  the  QnEBN*s  Bench.) 
CALDWELL  v.  HUNTER. 

l^\  (10  a  B.  83-86;  S.  C.  12  Jur.  286.) 

For  head-note,  see  p.  203,  ante. 

Error  was  brought  upon  the  above  judgment. 

Besides  the  common  assignment,  it  was  specially  assigned  for 

error,  that  the  filing  of  the  said  writs  was  not  necessary  for  the 

[  *si  ]       purpose  of  saving  the  Statute  of  ^Limitations ;  and  that  it  was  not 

the  duty  of  the  defendant  below  (plaintiff  in  error)  to  file  such 

writs. 

BoviU,  for  the  plaintiff  in  error.     *     ♦     * 

[  86  ]  Watson,  contra,  was  stopped  by  the  Court. 

Parke,  B.  : 

We  think  the  breach  in  the  declaration  is  well  assigned.  The 
duty  alleged  is  that  the  defendant  should  **  use  proper  skill  and  due 
care  and  diligence  in  and  about  prosecuting  and  conducting  the 
said  suit ;  "  and  the  breach  is  that  he  "  did  not  *'  **  use  proper  skill 
and  due  care  and  diligence  "  in  that  behalf.  The  instance  given  of 
his  want  of  care  is  that  he  did  not  "  duly  file  "  certain  writs,  which 
he  knew  were  sued  out  for  the  purpose  of  saving  the  Statute 
of  Limitations,  ''  with  the  proper  ofScer  in  that  behalf  of  the  said 
[  *86  ]  Court,  according  to  the  necessary  and  accustomed  practice  of  *the 
said  Court."  After  verdict  we  must  take  it  to  be  part  of  the 
necessary  practice  that  the  writs  should  be  so  filed.  The  reason 
given  by  the  Court  of  Queen's  Bench  is  quite  satisfactory:  "if  there 
be  any  sense  of  the  word  'filing'  according  to  which  by  the  practice 
of  the  Court  it  is  his  duty  to  file  the  writ,  after  verdict  that  will  be 
suflScient." 
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Maulb,   J. :  Galdwill 
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The  finding  of  the  jury  establishes  that  it  is  part  of  the  practice  Huntbb. 
of  the  Court  of  Queen's  Bench  that  the  attorney  who  sues  out  writs 
for  the  purpose  of  saving  the  Statute  of  Limitations  should  "  file  " 
them  with  the  proper  officer  of  the  Court.  It  has  been  argued  that 
this  Court  is  bound  to  notice  the  practice  of  the  superior  Courts, 
and  that  we  cannot  fail  to  notice  that  there  can  be  no  such  practice 
as  the  jury  have  found.  There  certainly  are  instances  where  judicial 
notice  is  taken  of  practice.  That  is,  where  it  is  prescribed  by  statute, 
or  by  common  law :  but  there  is  much  practice,  in  addition,  which 
is  not  prescribed  by  either.  The  practice  in  question  may  be  an 
instance  of  that  which  is  not  so  prescribed.  However  that  may 
be,  its  existence  is  averred,  and  has  been  found  by  the  jury. 

Crbsswell,  J.,  E.  V.  Williams,  J.,  Bolfe,  B.  and  Platt,  B. 
concurred. 

Parks,  B.  : 

With  regard  to  the  question  whether  one  Court  will  take  judicial 
notice  of  the  practice  of  other  Courts,  old  cases  say  that  notice  is 
taken  whether  the  course  of  proceeding  requires  a  distringas  or  a 
habeas  corpora.  I  think  it  enough  to  say  that  in  this  declaration 
there  is  a  well  assigned  breach  of  duty. 

Jvdgment  affirmed, 

IN    THE    QUEEN'S    BENCH. 


PEMBERTON  v.  VAUGHAN.  1847. 

(10  a  B.  87—90;  S.  C.  16  L.  J.  Q.  B.  161 ;  11  Jur.  411.)  ^2L?' 

An  agreement  to  give  up  a  house  and  good-will  of  a  business  for  7/.,  and         [  ^7  ] 
not  to  open  a  shop  in  the  same  line  of  business  within  one  mile  of  the  said 
house  under  a  forfeiture  of  20/.,  is  not  illegal  on  the  ground  that  the 
restraint  of  trade  is  imlimited  in  point  of  time  (1)  and  may  oontinue  though 
the  purchaser  ceases  to  carry  on  the  business. 

Nor  does  the  agreement  require  a  stamp  as  being  for  a  subject-matter  of 
the  value  of  20^. 

Assumpsit.  The  declaration  stated  that,  before  the  agreement 
thereinafter  mentioned,  defendant  was  possessed  of  a  house  in 
which  he  carried  on  the  trade  of  a  maker  and  seller  of  ginger  beer, 
and  was  also  then  possessed  of  a  certain  recipe  for  making  ginger 

(1)  MilU  V.  Dunham  [1891]  1  Ch.  [1899]  2  Ch.  13,  68  L.  J.  Ch.  419,  both 
876, 60  L.  J.  Ch.  362 ;  Hayne^  y.  Diman      in  G.  A. 
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Pmmbsbtov  beer.  That  it  was  agreed  by  plaintiff  and  defendant  that,  in 
Vauohav.  consideration  of  7L  to  be  paid  to  defendant  by  plaintiff,  defendant 
should  give  up  possession  to  plaintiff  of  the  house,  together  with 
the  goodwill  of  the  said  trade,  and  the  recipe  for  making  ginger 
beer ;  and  that  defendant,  for  the  consideration  aforesaid,  farther 
agreed  not  to  open  any  shop  in  the  same  line  of  business  within  one 
mile  of  the  house  aforesaid,  under  a  forfeiture  of  201.  Averment  of 
mutual  promises,  and  that  plaintiff  paid  71.  to  defendant,  and  took 
possession  of  the  house,  recipe  and  goodwill.  Breach,  that  defendant 
had  opened  a  shop  as  maker  and  seller  of  ginger  beer  within  the 
prohibited  distance,  and  had  thereby  forfeited  202.,  which  he  had 
not  paid. 

Plea,  Non  cugumpnt.    Issue  thereon. 

On  the  trial,  before  Lord  Denman,  Ch.  J.,  at  the  Middlesex  sittings 
after  Hilary  Term,  1846,  the  plaintiff  offered  in  evidence  an 
unstamped  agreement  in  the  terms  stated  in  the  declaration.  It 
was  objected  that  the  subject-matter  was  of  the  value  of  201.,  and 
the  written  agreement  therefore  inadmissible  for  want  of  a  stamp. 
[  •ss  ]  His  Lordship  overruled  the  objection,  but  reserved  leave  *to  move 
to  enter  a  nonsuit.    Verdict  for  plaintiff,  damages  71.  10«. 

Pearson,  h\  Easter  Term  last,  obtained  a  rule  nisi  to  enter  a 
nonsuit  on  the  above  objection ;  or  to  arrest  the  judgment  on  the 
ground  that  the  agreement  was  illegal,  as  being  in  restraint  of  trade. 

Petersdorff  now  showed  cause : 

The  matter  of  this  agreement  was  not  of  the  value  of  20L,  but  of 
71.  only,  the  price  payable  on  the  sale  from  the  defendant  to 
the  plaintiff  (i).     *     *     * 

The  agreement  is  valid,  though  it  contains  no  limitation  as  to 
the  time  for  which  defendant  is  to  abstain  from  carrying  on  the 
business :  Hitchcock  v.  Coker  (2).  There  is  a  limitation  as  to  place; 
and  an  agreement  in  restraint  of  trade  is  good  if  it  is  partial  as  to 
either  time  or  place. 

r  89  ]  On  a  later  day  in  this  Term  (February  12),  Pearson  was  heard 

in  support  of  the  rule : 
*     *     The  agreement  is  illegal ;  for  the  defendant  is  restrained  in 
his  business  for  life,  and  even  though  the  plaintiff  should  use  the 

(1)  See  now  Stomp  Act,  1891  (54  &  (2)  45  R.  R.  622  (6  Ad.  &  El.  438). 

65  Vict.  c.  39),  Sch.  tit.  Agreement.—      And  see  Archer  v.  Mar%h,  45  B.  R. 
A.  C.  655  (6  Ad.  &  El.  959). 
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honse  for  the  purposes  of  some  other  business.     The  restraint   Pembkbtoh 
on   the  defendant  is  disproportioned  to  the  protection  required     vauohak. 
by  the  plaintiff.    The  agreement  is  in  effect  4t  protection  of  the 
house. 

LoBD  Dbnman,  Gh.  J. : 

I  think  this  agreement  did  not  require  a  stamp.  As  to  the  other 
point,  there  is  no  case  which  decides  that  an  agreement  in  restraint 
of  trade  is  illegal  because  it  is  for  life.  It  does  not  follow  that  the 
plaintiff  will  not  require  the  protection  of  the  agreement  because  he 
may  not  himself  continue  the  business :  *he  may  sell  the  business,  [  *90  ] 
and  sell  it  on  better  terms  on  account  of  the  protection  secured  to 
it  by  such  an  agreement. 

Pattbson,  J.  : 

I  am  of  the  same  opinion.  Even  if  the  cases  cited  did  establish 
the  point,  which  they  do  not,  that  the  jury  were  bound  to  give  20i. 
as  damages  in  this  case,  yet  that  20L  is  not  the  subject-matter  of 
the  agreement  (i).  With  respect  to  the  other  point,  the  agreement  is 
perfectly  legal;  the  restraint  of  trade  is  limited  as  to  distance, 
although  it  is  not  as  to  time. 

CioLEBiDOE  and  WiOHTMAN,  JJ.  coucurrod. 

Rtde  discharged. 


EEG.  V.  OVERSEERS  of  BANGOR.  ig47, 

(10  a  B.  91—100 ;  S.  C.  16  L.  J.  M.  C.  68 ;  11  Jur.  587.)  •^^«-  J«- 

Under  the  Parochial  ABseasment  Act,  6  &  7  Will.  IV.  c.  96,  b.  3,  the  Poor  

Law  Commissioners  having,  by  order  directed  to  the  guardians  of  a  union,  [  91  ] 

ordered  that  a  survey  of  a  parish  within  the  union  should  be  made  and  the 
money  provided  for  by  a  charge  on  the  rates  of  the  parish;  and  the 
guardians  having  ordered  the  officers  of  the  parish  to  make  a  separate  rate 
for  raising  the  required  sum :  Held,  that  the  order  of  the  guardians  was 
bad,  because,  if  the  statute  gave  them  power  to  choose  in  which  of  the  two 
modes  payment  should  be  made,  then  ^e  order  of  the  Poor  Law  Commis- 
sioners was  invalid,  as  illegally  directing  payment  in  one  mode,  and  the 
guardians  were  therefore  making  an  order  of  their  own  authority,  which 
they  could  not  do. 

QiuBre,  whether,  under  this  section,  the  order  of  the  Poor  Law  Commis- 
sioners that  a  survey  should  be  made,  ought  not  to  be  addressed  to  the 

(1)  See  now  Stamp  Act,  1891  (54  &  55  Vict.  c.  39),  Soh.  tit.  Agreement.^ 
AC. 
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Bbo.  guardians,  parish  officers,  and  other  officers  from  whom  the  *'  represents- 

9,  tion  "  mentioned  in  the  first  part  of  sect.  3  proceeds. 

OvBBSBBRR  QiuKTty  whether  the  words  **  as  they  may  see  fit,"  in  this  section,  refer  to 

the  Poor  Law  Commissioners  or  the  guardians. 

QttcBre^  whether,  under  the  Poor  Law  Amendment  Act,  1834  (4  ft  5 
Will.  IV.  c.  76),  s.  105,  rules  bad  in  themselves,  but  not  removed  by 
rtrtiorari,  must  be  obeyed ;  or  whether  that  section  only  provides  that 
rules  removed  by  certufrari  must  be  obeyed  until  they  have  been  declared 
illegal  by  the  Court  of  Queen's  Bench. 

MASDAyrrs  to  the  churchwardens  and  overseers  of  the  parish  of 
Bangor,  Carnarvonshire. 

The  following  facts  were  set  out  in  the  suggestion  of  the  writ : 
That  a  representation  had  been  made  by  the  churchwardens  and 
overseers  aforesaid  to  the  Poor  Law  Commissioners,  that  a  fair  and 
correct  estimate  for  the  purpose  of  making  rates  for  the  relief  of  the 
poor,  in  conformity  with  the  requirement  of  the  Poor  Bates  Assess- 
ment Act,  6  &  7  Will.  IV.  c.  96,  could  not  be  made  in  their  parish 
without  a  new  assessment :  That,  in  consequence,  the  Poor  Law 
Commissioners  made  an  order,  dated  19th  July,  1888,  in  pursuance 
of  their  powers  under  the  said  Act,  directing  that  a  survey  and  valua- 
tion &c.  should  be  made,  and  that  the  guardians  of  the  poor  of  the 
Bangor  and  Beaumaris  Union  (in  which  Bangor  is  contained)  should 
contract  with  and  appoint  a  surveyor  to  make  such  survey  and 
valuation  within  a  time  and  on  terms  to  be  specified  in  the  con> 
tract.  The  order  also,  directed  that  the  money  which  should  be  paid 
[  *92  ]  under  such  contract  for  such  survey  and  valuation  ^should  be  paid 
by  the  said  guardians,  and  should  be  provided  for  by  a  charge  on 
the  poor  rates  of  the  said  parish,  such  charge  to  contain  a  provision 
for  paying  off  not  less  than  one-fifth  of  the  sum  so  charged  on  the 
rates,  and  the  interest  to  accrue  thereon,  in  each  succeeding  year, 
until  the  whole  should  be  repaid.  In  pursuance  of  the  above 
recited  order,  the  guardians  of  the  said  union  appointed  one  Edward 
Phillips  to  make  such  survey  and  valuation  under  a  contract 
specifying  as  above.  E.  Phillips  made  and  completed  the  survey 
and  valuation  within  the  time  specified  in  the  contract,  and  thereby 
became  entitled  to  the  sum  of  848Z.  lis.  6(£.,  which  sum  the  then 
churchwardens  and  overseers  of  the  poor  of  the  parish  of  Bangor 
were  on  the  10th  January,  1889,  duly  authorised  and  required  by 
the  guardians  of  the  union  to  pay  to  E.  Phillips,  on  or  before  the 
8th  March  then  next  ensuing,  out  of  the  poor  rates  of  the  parish. 
This  the  churchwardens  and  overseers  refused  to  do  :  and  the  sum 
had  not  at  the  date  of  the  writ  been  paid.  On  1st  January,  1842, 
E.  Phillips  commenced  an  action  against  the  said  guardians  for  the 
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said  sum  of  848Z.  lis.  6(2.     On  8rd  March,  1842,  the  said  guardians         Rbo. 
gave  notice  to  the  then  churchwardens  and  overseers  of  the  poor  of    otk^bbbs 
Bangor,  that  they,  the  churchwardens  and  overseers,  might,  if  they    ^^  Banoob. 
thought  proper,  defend  the  action  in  the  name  of  the  said  guardians, 
upon  giving  them  indemnity.      But  neither  they,  nor  any  other 
churchwardens  or  overseers  of  Bangor,  ever  appeared  to  or  defended 
the  action  ;  and  the  same  yet  remained  undetermined  at  the  date  of 
the  writ.     On  9th  March,  1842,  a  second  order  was  duly  made  by 
the  guardians  of  the  said  union,  requiring  the  then  churchwardens 
and  overseers  of  the  poor  of  Bangor  to  make  a  ^separate  rate  in       [  *^^  ] 
pursuance  of  the  provisions  of  stat.  6  &  7  Will.  IV.  c.  96,  for  the 
purpose  of  raising  the  said  sum  of  848Z.  11«.  6d.,  and  therewith  to 
pay  to  the  said  guardians  the  said  sum  due  from  them  to  Edward 
Phillips :  which  order  was  duly  served  on  the  said  then  church- 
wardens   and  overseers;  but  which  they  wholly  neglected    and 
refused  to  obey.    Another  order  to  the  same  effect,  bearing  date 
17th  January,  1844,  was  made  by  the  guardians,  and  duly  served  upon 
the  then  churchwardens  and  overseers,  but  was  also  disregarded. 

The  mandatory  part  of  the  writ  commanded  the  churchwardens  and 
overseers  to  obey  the  two  last  mentioned  orders  of  the  said  guardians, 
or  to  make  some  other  provision  for  raising  the  said  sum  of  money 
for  the  purpose  aforesaid,  or  show  cause  why  they  should  not  do  so. 

Beturn.  That  the  said  guardians  had  not  at  any  time  paid  the 
money  which  should  have  been  paid  under  the  said  contract  for 
the  said  survey  and  valuation,  as  they  were  directed  to  do  by  the 
order  of  the  Poor  Law  Commissioners  of  19th  July,  1888 :  nor  had 
they  provided  for  the  same  by  any  charge  on  the  poor  rates  of 
Bangor,  containing  a  provision  for  paying  ofif  not  less  than  one- 
fifth  of  the  sum  so  charged,  and  the  interest  thereon,  in  each 
succeeding  year,  until  the  whole  should  be  repaid,  as  they  were 
also  directed  in  the  said  order  of  the  Poor  Law  Commissioners ; 
but  had  required  the  churchwardens  and  overseers  to  pay  the  said 
sum  of  848Z.  lis.  6d,,  and  to  raise  the  same  by  a  separate  rate  &c.  (as 
in  the  two  several  orders  of  9th  March,  1842,  and  17th  January, 
1844).  And  that,  the  said  orders  of  the  said  guardians  not  being 
authorised  by,  or  in  conformity  with,  the  said  order  of  the  *Poor  [  ***  1 
Law  Commissioners,  they  the  churchwardens  and  overseers  had 
refrained  from  obeying  the  same.  Other  objections  were  taken 
by  the  return,  viz. :  That  the  appointment  of  Edward  Phillips  as 
surveyor  was  invalid,  as  not  sanctioned  by  the  then  churchwardens 
and  overseers,  and  that  his  survey  and  valuation  were  incorrect  and 
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bkg.        defective,  so  that  a  poor  rate  assessment  made  upon  them  ^oold 

Otsrsksbs    probably  be  appealed  against,  &c. 

OF  Banoob.  Demurrer,  on  the  following  (among  other)  grounds :  That  the 
snid  return  does  not  state  or  show  any  sufficient  ground  to  excuse 
the  said  churchwardens  and  overseers  from  making  and  assessing  a 
rale  upon  the  inhabitants  and  occupiers  of  the  parish  for  the  purposes 
in  the  mandatory  part  of  the  writ  mentioned,  and  from  proceeding 
to  levy,  collect  and  pay  over  the  proceeds  of  the  same,  as  in  the 
said  writ  commanded,  or  from  making  some  other  provision  for 
raising  the  said  sum  of  348Z.  11«.  6d.,  and  paying  the  same  to 
E.  Phillips ;  and  also  for  that  the  churchwardens  and  overseers  were 
bound  to  obey  and  comply  with  the  orders  of  the  guardians  of  9th 
March,  1842,  and  17th  January,  1844,  and  to  raise,  and  provide  the 
guardians  with,  money  sufficient  to  enable  them  to  pay  E.  Phillips. 
That  it  was  not  necessary,  nor  required  by  stat.  6  &  7  Will.  IV.  c.  96, 
that  the  guardians  of  the  said  union  should  first  pay  for  the  survey 
and  valuation,  in  order  to  entitle  them  to  call  on  the  churchwardens 
and  overseers  to  raise  the  money  due  for  the  same  and  pay  the  same 
to  the  guardians :  That  the  guardians  were  not  bound  to  provide 
the  money  due  for  the  survey  and  valuation  by  a  charge  on  the  rates 
of  the  parish,  and  were  at  liberty  to  make  provision  for  the  same  by 
a  separate  rate  if  they  should  see  fit,  and  to  order  the  churchwardens 
[  *95  ]  and  ^overseers  to  make  and  levy  a  rate  for  that  purpose  and  to  pay 
over  the  proceeds  thereof  to  the  guardians  :  That  the  churchwardens 
and  overseers  had  power  to  charge  the  poor  rates  with  the  expense 
of  the  said  survey  &c.,  and  ought  to  have  raised  and  paid  over  to 
the  said  guardians  the  said  expenses  &c. 

The  demurrer  was  argued  in  Hilary  Term,  1847  (i). 

Sir  John  Jei-vis,  Attorney-General,  for  the  Crown : 

The  Parochial  Assessment  Act,  6  &  7  Will.  IV.  c.  96,  s.  8, 
renders  it  lawful  under  certain  circumstances  for  the  Poor  Law 
Commissioners  to  order  a  survey  to  be  made  and  taken  of  the 
messuages,  lands,  &c.  liable  to  poor  rates  in  any  parish,  or  all  or  any 
one  or  more  parishes  of  a  union,  and  a  valuation  to  be  made,  &c., 
"  and  to  direct  such  guardians  to  appoint  a  fit  person  or  persons  to 
make  and  take  every  such  survey,"  &c.,  "  and  valuation,  and  to  make 
provision  for  paying  the  costs  of  every  such  survey,'*  &c.,  **  and  valua- 
tion, either  by  a  separate  rate  or  by  a  charge  on  the  poor  rates,  as 

(I)  January    16th.      Before    Lord  Denman,   Oh.   J.,   Patteson,  Coleridge 
and  Wightman,  J  J. 
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they  may  see  fit."    In  the  present  case,  the  Poor  Law  Commissioners        Bio. 

ordered  the  guardians  to  appoint  a  surveyor  to  make  a  valuation,    ovebbksrs 

and  directed  also  the  payment  to  be  by  a  charge  on  the  rates :  but    ^^  banqor, 

the  guardians  contended  that  in  this  the  Commissioners  exceeded 

their  power.    The  guardians  then  made  an  order,  requiring  the 

parish  officers  to  make  a  separate  rate  for  the  same  purpose.     The 

question  is,  whether  the  Poor  Law  Commissioners,  or  the  guardians, 

are  the  parties  who  are  to  direct  in  what  mode  the  sum  for  paying 

for  the  survey  is  to  be  *raised :  viz.,  by  a  charge  on  the  rates,  or       [  'M  ] 

by  a  separate  rate.    Upon  the  ordinary  construction,  the  guardians 

are  the  parties.    The  last  antecedent  to  the  words  "  as  they  may 

see  fit"  is  ''the guardians."     The  option  is  therefore  left  with  them. 

And  this  is  the  reasonable  construction,  inasmuch  as  the  guardians 

must  be  presumed  to  be  the  parties  best  fitted,  by  local  knowledge, 

to  judge  which  mode  is  the  most  advisable. 

(WiGHTMAN,  J. :  Might  not  the  word  "  they  "  refer  to  "  Commis- 
sioners," the  word  which  governs  the  sentence  ?) 

As  far  as  mere  grammatical  construction  goes,  it  might.  The 
section  may  be  read  either  way:  and  that  contended  for  by  the 
guardians  is  certainly  the  more  convenient.  As  to  the  objection, 
that  a  separate  rate  involves  a  charge  on  future  parishioners,  that 
has  equal  force  against  the  other  mode,  viz.  of  charging  the  poor 
rates  for  a  certain  number  of  years,  and  equal,  also,  whether  the 
Commissioners  or  the  guardians  make  the  order.  In  a  similar  case, 
under  stat.  59  Geo.  lU.  c.  134,  and  subsequent  Church  Building 
Acts,  it  was  held  that  such  past  charges  must  be  paid  out  of  a  separate 
rate:  Rex  v.  Churchwardens  of  Dursley  (i). 

Watsotiy  contra: 

There  are  three  ways  of  construing  the  section  :  1.  The  Commis- 
sioners may  make  the  order,  directing  either  a  charge  on  the  tates  or 
a  separate  rate;  2.  They  may  make  an  order  directing  the  guardians 
to  provide  for  the  payment,  and  specifying  the  mode ;  3.  They  may 
simply  direct  the  guardians  to  make  provision,  leaving  the  mode  to 
them.  On  each  construction,  the  defendants  are  entitled  to  judg- 
ment. *Here,  the  guardians  are  ordered  to  provide  for  the  payment  [  *y7  J 
by  a  charge  on  the  parish  poor  rates.  The  guardians,  on  the  contrary, 
order  the  parish  officers  to  make  a  separate  rate. 

(1)  5  Ad.  &  £1.  10. 
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R»o.  (CoLBRiDOB,  J. :  It  IB  Contended  that  they  may,  if  the  words  "  as 

OyvRBBEBs  they  may  see  fit"  apply  to  them.  Then  the  whole  turns  on  those 
OF  Bakoob.    ^ordg^  Qf^  according  to  the  argument,  if  the  specific  direction  of 

the  Commissioners  was  given  without  authority,  their  order  in  this 

respect  may  be  rejected  as  surplusage.) 

But,  if  that  order  was  illegal,  as  exceeding  the  authority  of  the 
Commissioners,  then,  by  stat.  4  &  5  Will.  IV.  c.  76,  ss.  89,  105, 
the  guardians  ought  to  have  removed  it  by  certiorari  instead  of 
disobeying  it.     They  were  bound  by  it  until  quashed. 

Sir  J.  JeiTxSy  Attorney-General,  in  reply : 

Sect.  89  applies  only  to  orders  making  charges  on  the  rates :  s.  105 
refers  only  to  orders  in  the  administration  of  the  Poor  Laws, 
of  which  this  is  not  one,  stat.  5  &  6  Will.  IV.  c.  96,  not  bein^ 
incorporated  with  the  former  Act. 

Cur.  adv.  vult. 

Lord  Denman,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

This  was  a  mandaimis  to  the  churchwardens  and  overseers  of 
Bangor  to  make  a  rate  for  the  purpose  of  raising  a  sum  of  money  to 
pay  the  costs  of  a  survey  and  valuation  of  the  rateable  property  in 
the  parish,  which  was  alleged  to  have  been  made  under  the  third 
section  of  stat.  6  &  7  Will.  IV.  c.  96.  The  case  came  on  upon  a 
demurrer  to  the  return :  but  the  argument  was  substantially  on  the 
goodness  of  the  writ ;  and  that  was  made  to  depend  on  the  true 
construction  to  be  given  to  the  section  above  mentioned. 
[  98  ]  The  facts  appearing  in  the  writ  are  shortly  these.     Bangor  parish 

is  in  the  union  of  Bangor  (for  what  purposes  formed  is  not  stated ; 
but  it  was  taken  to  be  a  union  for  the  administration  of  relief  only) : 
and  in  1888  the  churchwardens  and  overseers  made  a  representation 
through  the  guardians  of  the  union  to  the  Poor  Law  Commissioners 
that  a  survey  and  valuation  of  the  rateable  property  were  necessary 
to  be  made :  whereupon  the  Poor  Law  Commissioners  ordered  the 
making,  and  directed  the  guardians  to  appoint  a  proper  person  for 
the  purpose,  to  contract  with  and  pay  him ;  and  that  the  money 
should  be  provided  for  by  a  charge  on  the  poor  rates  of  the  parish, 
which  charge  should  contain  the  provision  required  by  the  section 
in  question,  for  the  payment  of  the  interest  and  the  whole  principal 
in  five  years.  An  appointment  and  contract  have  been  made  and 
entered  into:  the  work  has  been  done:  and  the  guardians  have 
been  sued  on  their  contract.    After  many  ineffectual  attempts  to 
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procnre  funds  from  successive  parish  oflScers,  but  never  by  way  of        Bko. 
charge  on  the  rates,  the  guardians  have  ordered  the  defendants  to    gveimbxbs 
make  a  separate  rate  for  the  raising  the  required  sum  ;  which  the    ^^  ^^®^^ 
defendants  have  disobeyed ;  and  the  mandamus  is  for  the  purpose 
of  enforcing  obedience. 

The  section  is  framed  with  remarkable  carelessness;  and  it  is 
impossible  to  determine  with  certainty  its  meaning  in  all  parts.  It 
begins  with  supposing  a  representation  made  either  by  guardians  of 
a  union,  or  parish,  or  majority  of  parish  officers  competent  to  make 
a  rate ;  and  then,  without  any  enumeration  of  these  three  bodies, 
or  direct  reference  to  them  all,  empowers  the  Poor  Law  Commis- 
sioners to  direct ''  such'*  guardians  to  appoint  a  fit  person,  and  to 
make  provision  for  *paying  the  costs  either  by  a  separate  rate  or  [  '••  ] 
by  a  charge  on  the  poor  rates,  as  they  may  see  fit.  It  may  well  be 
doubted  whether  the  words  **  such  guardians "  are  not  used  by 
way  of  reference  to  all  the  particular  bodies  before  enumerated, 
and  whether  the  order  of  the  Poor  Law  Commissioners  ought  not 
to  issue  to  that  body,  whichever  it  was,  from  whom  the  repre- 
sentation came:  they  clearly  must  include  both  descriptions  of 
guardians :  and  the  doubt  is  the  stronger,  when  it  is  remembered 
that  at  the  time  of  the  Act  passing  a  large  proportion  of  the  parishes 
in  England  were  not  combined  in  unions.  If  this  be  the  true 
meaning,  then,  as  the  representation  in  the  present  instance  came 
from  the  parish  officers,  the  order  was  bad,  for  not  being  addressed 
to  them  but  to  the  guardians. 

Supposing,  however,  the  order  to  be  well  made  in  this  respect, 
a  more  serious  doubt  arises  on  the  meaning  of  the  words  **  as  they 
may  see  fit."  Do  they  place  the  discretion  which  is  to  determine 
the  mode  of  raising  the  funds  in  the  Poor  Law  Commissioners  or 
in  the  guardians  ?  in  those  who  issue  the  order  in  the  first  instance, 
under  which  the  survey  is  made,  or  in  those  to  whom  it  is  issued  ? 
The  guardians  are  the  last  expressed  antecedent ;  but,  if  the  words 
"  it  shall  be  lawful  for  the  Poor  Law  Commissioners  "  are  to  be 
read  as  governing  each  clause  of  the  sentence,  then  they  become 
the  last  antecedent :  so  that  the  application  of  the  ordinary  rule  of 
construction  will  not  solve  the  difficulty.  It  appears  to  us  not 
necessary  to  express  any  decided  opinion  on  this  question :  for,  if 
we  agree  with  the  prosecutors  that  *'  as  they  may  see  fit "  must  be 
read  as  if  it  were  "  as  the  guardians  see  fit,"  still  it  is  clear  that 
the  guardians  can  only  acquire  the  discretion  *in  consequence  of  a  [  *J00  ] 
direction  from  the  Poor  Law  Commissioners.    These  last  must  first 
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Bjm.  direct  them  to  provide  for  the  payment  in  one  or  other  of  the  two 
0VSBSRBB8  ^AyB  according  to  their  discretion,  before  they  have  power  to  pro- 
OF  Bavoob.  yj^Q  fQp  it  £ji  either.  But  the  Poor  Law  CommisBioners  have  made 
no  such  order;  they  have  ordered  a  charge  on  the  rates:  and, 
assuming  that  to  be  void,  it  only  leaves  the  order  of  the  guardians 
as  one  issuing  from  them  mero  motu :  and,  as  ail  their  power  pro- 
ceeds from  the  statute,  and  the  statute  gives  them  no  such  original 
power,  it  seems  to  us  that  this  order  of  theirs  was  clearly  invalid. 

This  mode  of  decision  makes  it  unnecessary  to  decide  on  the 
validity  of  the  order  of  the  Poor  Law  Commissioners.  The 
guardians  must  of  course  contend  that  it  is  bad  in  part :  but  it  has 
never  been  removed  by  cei-tioraii  into  this  Court  and  quashed ;  and 
the  defendants,  therefore,  contend  that,  by  the  105th  section  of 
stat.  4  &  5  Will.  IV.  c.  76,  it  must  be  obeyed,  even  if  bad.  That 
section  indeed  only  provides  in  terms  for  orders  removed  by 
certiorari;  whether  it  extends  to  orders,  bad  in  themselves,  but 
not  removed,  it  is  unnecessary  to  determine.  If  it  does,  it  becomes 
an  additional  reason  for  holding  the  order  of  the  guardians,  which 
is  made  in  contravention  of  it,  invalid ;  if  it  does  not,  and  we  may 
set  it  aside  in  this  collateral  way,  still  it  leaves  the  guardians 
without  any  authority  to  make  the  order  in  question. 

We  are  of  opinion,  therefore,  that  judgment  must  be  for  the 
defendants. 

Judgment  for  defendunts. 


1847.  CURTIS  V.  PUGH(l). 

FebAl.  (10  Q.  B.  111—116;  S.  C.  16  L.  J.  Q.  B.  199.) 

[  111  ]  If  a  purchaser,  receiving  goods  in   his  warehouse,  and  intending  to 

examine  into  their  quality,  treats  them  in  a  manner  which  materially 
alters  their  condition  (as  by  removing  glue  from  hogsheads  into  bags),  it  is 
not  necessarily  to  be  inferred  from  that  fact  alone  that  he  finally  accepts 
the  goods. 

Debt  for  goods  sold  and  delivered,  and  on  an  account  stated. 
Particulars,  claiming  46Z.  18s.  8^.  for  two  hogsheads  of  glue.  Plea, 
Never  indebted. 

On  the  trial,  before  Lord  Denman,  Ch.  J.,  at  the  sittings  in 
London  after  Hilary  Term,  1846,  it  appeared  that  the  defendant 
ordered  of  the  plaintiff  (by  oral  direction  to  his  agent)  three  hogs- 
heads of  Scotch  glue,  which  was  to  be  of  the  description  called 

(1)  See  now  Sale  of  Gk)ods  Act,  1893  (56  &  57  Vict,  c  71),  8.  35.— A.  C. 
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**  Cox'b  best."  *The  plaintiff,  on  Slat  October,  1846,  sent  two  Cubtw 
hogsheads  (which  were  all  he  was  able  to  supply  at  the  time)  to  pugh. 
a  wharf  in  London,  from  which  the  defendant  removed  them  to  L  *ii2  ] 
his  own  warehouse,  and  there  unpacked  the  whole  of  the  glue  and 
put  it  into  twenty  bags.  On  examination,  the  defendant  considered 
the  glue  inferior  in  quality  to  **  Cox's  best  glue ; "  and  this  was 
communicated  to  the  plaintiff's  agent  on  1st  November.  The 
plaintiff's  brother,  on  his  behalf,  inspected  the  glue  on  Monday, 
November  3rd,  and  admitted  that  some  part  of  the  glue  (but 
not  an  unusual  proportion)  was  of  inferior  quality;  and,  on  the 
plaintiff's  part,  he  offered  to  make  an  allowance  in  the  price,  but 
refused  to  take  the  glue  back,  because  it  had  been  unpacked  and 
put  into  bags :  and  he  stated  in  evidence  that  it  was  quite  unneces- 
sary to  do  more  than  take  a  cake  or  two  out  for  the  purpose  of 
examining  the  contents  of  the  hogsheads.  The  defendant  repacked 
the  whole,  and  sent  it  back  to  the  plaintiff,  who  declined  to  receive 
it.  It  was  stated  in  evidence,  that  glue,  if  taken  out  of  the  barrels 
in  which  it  is  packed,  cannot  be  replaced  there  in  the  same  condition. 
At  the  close  of  the  plaintiff's  case  the  defendant's  counsel  con- 
tended that  the  plaintiff  must  be  nonsuited;  for  that  there  had 
been  no  contract  for  the  two  hogsheads  of  glue  within  sect.  17  of 
the  Statute  of  Frauds  (29  Car.  II.  c.  8),  the  defendant  not  having 
signed  any  memorandum  in  writing,  and  not  having  accepted  any 
part  of  the  goods.  They  urged  that  there  had  been  no  acceptance, 
because  it  did  not  appear  that  the  defendant  had  done  any  act 
with  a  view  of  taking  possession  as  owner.  The  Lord  Chief 
Justice  was  of  opinion  that  the  "^defendant  had  not,  in  fact,  [*11S] 
intended  to  accept  the  glue,  but  his  Lordship  thought  that,  if  the 
defendant  had  done  any  act  altering  the  condition  of  the  article, 
that  was  an  acceptance ;  and  that  the  question  for  the  jury  would 
be  whether  or  not  the  act  of  putting  the  glue  into  bags  had  altered 
its  condition.  He  reserved  leave  to  move  to  enter  a  nonsuit ;  and 
the  defendant's  counsel  then  put  in  evidence  as  to  the  quality  of 
the  glue.  The  Lord  Chief  Justice  left  it  to  the  jury  to  say 
whether  the  glue  was  Cox's  best,  and  whether  the  defendant  had 
dealt  with  it  so  as  to  make  it  his  own,  or  had  done  no  more  than 
was  necessary  for  an  examination  of  the  quality.  The  jury  decided 
[the  first  of  these  questions  against  the  plaintiff,  the  latter  in  his 
favour.     Verdict  for  plaintiff] . 

Martin^  in  Easter  Term,  1846,  obtained  a  rule  to  show  cause 


m  1847.    Q.  B,     10  Q.  B.  118—114.  [b.b. 

CvBTiB       why  a  nonsuit    should    not  be  entered.     He    cited    Phillips  v. 
PaoH.        BistoUi  (i)  and  Elliott  v.  Thomas  (2). 

Croivder  and  Petersdorff  nov9  showed  cause  : 

The  defendant,  having  done  more  than  was  necessary  for  a  fair 
examination,  and  thereby  altered  the  condition  of  the  goods,  did, 
in  effect,  accept  them.  Phillips  v.  BistoUi  (i),  cited  in  moving  for 
this  rule,  shows  that  it  is  a  question  for  the  jury  whether  there 
was  a  delivery  or  not:  there  the  question  was  not  submitted  to 
them ;  and  there  was  clearly  no  case  of  delivery. 

(Lord  Denman,  Ch.  J. :  There  must  be  both  a  delivery  and  an 
[  •114  ]  acceptance  proved.  Here  the  evidence  showed  a  rejection.  *I 
thought  at  the  trial  that,  if  there  had  been  any  unnecessary  altera- 
tion in  the  state  of  the  thing  while  in  the  defendant's  hands,  he 
must  be  taken  to  have  accepted  it.  But  in  that  I  think  I  went 
too  far. 

Pattbson,  J.:  A  confusion  sometimes  arises  in  applying  the 
Statute  of  Frauds  to  the  case  of  goods  sold  and  delivered.  If  the 
purchaser  actually  takes  the  goods  into  his  possession,  that  is  an 
acceptance  independent  of  the  statute.  But  there  may  be  an 
acceptance  sufScient  to  satisfy  the  statute,  which  may  yet  not 
support  an  action  for  goods  sold  and  delivered.) 

The  plaintiff  here  does  not  rely  on  an  acceptance  of  part.  The 
whole  quantity  of  goods  is  put  into  his  hands ;  and  he  is  to  explain 
why  he  does  not  pay  for  them. 

(Pattbson,  J.:  If  he  had  looked  them  over  and  selected  them 
long  before,  and,  when  they  came  to  his  warehouse,  had  refused 
to  have  them,  that  would  not  be  a  case  of  goods  sold  and  delivered. 

WiGHTMAN,  J. :  When  do  you  say  the  delivery  here  was  complete?) 

On  the  81st  of  October.  A  party  must  not  have  an  unlimited  time 
to  decide  whether  he  will  accept  goods  or  not:  and  here  the 
defendant  had  so  dealt  with  them  that  they  could  not  be  restored 
in  the  state  in  which  they  were  sent. 

(Pattbson,  J. :  Was  not  it  for  the  jury  to  say  whether  the  acts 
of  the  defendant  were  done  with  the  intention  of  taking  the  goods  ? 

(1)  26  R,  R.  433  (2  B.  &  C.  511).  (2)  49  R.  R.  558,  561  (3  M.  &  W. 

170.  174). 
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Lord  Dbnman,  Ch.  J. :  The  strongest  way  of  putting  the  case,  Curtis 
for  you,  would  have  been  that  his  conduct  amounted  to  a  provisional  puoh. 
acceptance  if  the  glue  should  prove  to  be  Gox*8  best  glue.) 

After  taking  the  whole  out  and  putting  into  bags,  it  was  too  late 
to  insist  on  that  proviso. 

(WioHTMAN,  J.:  According  to  you  the  defendant  was  bound, 
whether  the  glue  turned  out  to  be  Cox's  best  or  not. 

CoLERiBOB,  J. :  If  the  party  examines  the  goods,  bond  *fide,  with       [  •ne  ] 
a  view  of  ascertaining  the  quality,  but  so  carelessly  as  to  do  them 
great  harm,  can  you  say  that  that  amounts  to   an  acceptance, 
whatever  be  the  result  of  the  examination? 

WiGHTMAN,  J. :  EUiott  V.  Thomas  (i)  was  cited  in  moving.) 

That  case,  as  to  the  point  decided,  is  rather  in  favour  of  the  plain- 
tiff here  than  of  the  defendant.  If  the  purchaser  takes  goods 
professedly  for  the  purpose  of  examination,  and  keeps  them  a 
month,  can  it  be  said  that  he  does  not  accept  them  ? 

(WiOHTMAM,  J. :  If  the  time  were  quite  unreasonable,  the  plaintiff 
might  perhaps  treat  the  detention  as  an  acceptance.) 

If  so,  there  are  circumstances  under  which  an  acceptance  may  be 
implied,  though  in  fact  not  intended.  But  the  question,  whether  or 
not  the  time  of  detention  was  reasonable,  ought  to  go  to  the  jury : 
if  there  was  any  evidence  upon  it,  the  Judge  could  not,  on  his  own 
view  of  the  subject,  direct  a  nonsuit. 

(Lord  Dbnman,  Gh.  J. :  You  acquiesced  in  my  manner  of  treating 
the  case.  When  Mr.  Martin  applied  for  a  nonsuit,  I  stated  my  view 
of  the  questions  to  be  left  to  the  jury,  and  reserved  leave  to  move 
for  a  nonsuit  if  the  finding  upon  them  should  be  for  the  plaintiff. 
You  did  not  desire  to  have  the  jury  ask^d  whether  or  not  a  reason- 
able time  had  elapsed.) 

The  question  actually  put  to  them  involved  that. 

(Lord  Dekman,  Ch.  J. :  It  was  not  in  my  mind.  In  what  I  stated, 
I  certainly  carried  the  doctrine,  as  to  acceptance,  a  step  farther  than 
I  ought.     But,  if  I  was  wrong  in  not  taking  the  opinion  of  the  jury 

(1)  49  E.  E.  558.  561  (3  M.  &  W.  170,  174). 
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CuBTiB      as  to  reasonableness  of  time,  the  only  consequence  is,  that  I  did  not 
PuoH.       put  a  question  which  they  would  have  decided  against  you.) 

[  116  ]  Martin  and  Hugh  Hill  were  not  heard  in  support  of  the  rule. 

Fatteson,  J.  : 

My  Lord  Chief  Justice  went  a  step  farther  in  his  ruling  than 
the  authorities  warrant. 

Coleridge    and   Wightman,  JJ.,    and   Lord  Dbkmak,   Ch.   J.^ 
concurred. 

Rule  abtolute. 


iW7,  8TANDEN  v.  CHKISMAS  and  Another  (l). 

I)fb.  12,  25.  ^    ^ 
(10  Q.  B.  135—143;  S.  C.  16  L.  J.  Q.  B.  266;  11  Jur.  694.) 

L  ^^^  J  Stat.  32  Hen.  YIIL  c.  34,  applies  to  leases  hj  deed  only ;  and,  where  a 

lease  is  not  under  seal,  the  assignee  of  the  reyersion  cannot  maintain 
assumpsit  against  the  lessee  for  breach  of  his  contract  with  the  assignor  to 
repair. 

There  is  no  implied  contract  to  use  demised  premises  in  a  tenantlike 
manner,  where  the  tenant  has  expressly  contracted  to  repair. 

Where  a  lease  for  a  term  certain  was  granted  by  writing  not  under  seal, 
which  contained  an  undertaking  on  behalf  of  the  lessor  and  his  assigns  for 
quiet  enjoyment :  Held,  that  his  assignee  might  maintain  assumpsit  for  use 
and  occupation ;  for,  the  lessor  haying  granted  for  hinfself  and  his  assigns, 
the  permission  of  any  person  who  might  become  assignee  of  the  reyersion 
during  the  lease  was  yirtually  included,  so  that  the  occupation  became  in 
point  of  law  permissive  on  the  part  of  the  assignee  as  soon  as  his  interest 
accrued. 

Copies  of  court  rolls,  purporting  to  be  surrenders  of  property  by  a  person 
proyed  to  be  then  in  possession,  and  admittances  accordingly,  are  eyidence 
of  the  existence  of  a  manor,  and  of  such  property  being  within  it,  in  an 
action  by  the  surrenderee  in  which  his  ownership  is  disputed. 

Assumpsit.  The  first  count  of  the  declaration  stated  that  the 
defendants  were  tenants  to  the  plaintiff  of  a  messuage  and  premises, 
upon  the  terms  that  they  should  during  their  tenancy  keep  the 
interior  of  the  messuage  and  premises  in  tenantable  repair.  Breach, 
non-repair.  The  second  count  stated  that  defendants  were  such 
tenants  on  the  terms  that  they  should  use  the  premises  in  a 
tenantlike  manner.  Breach,  that  they  had  used  the  premises  in  an 
untenantlike  manner.  The  third  count  was  the  ordinary  indebitcUus 
count  for  use  and  occupation. 

Pleas.  1.  To  the  whole  declaration,  Non  assumpsit,  2.  To  the 
first  count,  a  traverse  of  the  alleged  tenancy.    8.  To  the  first  count, 

(1)  Cited  Smith  y.  EgginUm  (1875)  140;  Phillip*  y.  Miller  {IHU)  L.  B.  10 
L.  K.  9  C.  P.  145,  168,  43  L.  J.  C.  P.      C.  P.  420, 431, 44  L.  J.  C.  P.  265.— A.  C. 
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performance.  4.  To  the  second  count,  a  traverse  of  the  alleged  standbn 
tenancy.  5.  To  the  second  count,  performance.  Issues  were  joined  chbismab. 
on  these  pleas. 

On  the  trial,  before  Alderson,  B.,  at  the  Sussex  Spring  Assizes, 
1846,  the  following  facts  appeared.  Previously  to  18th  March,  1844, 
the  premises  were  held  by  the  plaintiff  and  one  Bichardson,  as 
customary  tenants  of  the  manor  of  Bobertsbridge  in  Sussex,  the 
plaintiff  being  entitled  to  two  eighth  shares  in  his  own  right, 
and  to  six  eighth  ^shares  as  tenant  in  common  with  Bichardson.  [  *130  ] 
On  the  day  above  mentioned,  Bichardson,  without  the  knowledge  of 
the  plaintiff,  by  writing  not  under  seal,  made  between  himself 
of  the  one  part  and  the  defendants  of  the  other  part,  let  the 
premises  to  the  defendants  for  one  year,  from  16th  May,  1844, 
till  15th  May,  1846,  at  a  yearly  rent  therein  reserved,  payable 
to  himself  half  yearly  on  16th  November,  1844,  and  15th  May,  1845, 
the  defendants  to  keep  the  interior  of  the  premises  in  tenantable 
repair.  The  lease  contained  an  undertaking  on  the  part  of 
Bichardson,  "his  heirs,  executors,  administrators  and  assigns," 
for  quiet  enjoyment  by  the  defendants.  In  the  first  half  year 
of  the  tenancy  Bichardson  sold  his  interest  in  the  premises  to 
the  plaintiff,  who  was  admitted  thereto  on  80th  September,  1844. 

To  prove  the  plaintiff's  ownership,  copies  of  four  of  the  court 
rolls  of  the  manor  of  Bobertsbridge  were  put  in  evidence.  These 
documents,  the  first  of  which  was  dated  in  1884,  respectively 
showed  the  surrender  to  the  plaintiff  and  Bichardson  of  six 
eighths  of  the  premises,  and  their  admittance  thereto,  then  two 
separate  surrenders  of  each  of  the  remaining  two  eighths  to  the 
plaintiff  alone,  and  his  admittance;  and,  lastly,  the  surrender 
by  Bichardson  of  his  interest  to  the  plaintiff,  and  the  plaintiff's 
admittance  accordingly.  In  all  these  instruments  the  premises 
were  described  as  customary  tenements  holden  of  the  manor  of 
Bobertsbridge.  All  the  surrenderors  were  proved  to  have  been  in 
possession.  No  other  evidence  was  given  to  show  the  existence  of 
such  a  manor,  or  that  the  premises  were  so  holden. 

At  the  time  of  the  sale  by  Bichardson  to  the  plaintiff,  they 
signed  a  joint  authority  to  one  Smith  to  receive  *the  rent  up  [  *137  ] 
to  29th  September,  1844.  On  6th  December,  Smith,  in  pur- 
suance of  this  authority,  applied  to  one  of  the  defendants  for 
the  half  year's  rent  due  on  15th  November.  The  authority  was 
produced ;  and  the  defendant  read  it,  and  paid  the  rent.  Smith 
then   stated  that  a  portion  of   the  rent  so  paid,  reckoning  to 
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Standkn  29th  September,  would  be  divided  equally  between  the  plaintdff 
Chbismas.  and  Richardson,  and  that  the  remainder  thereof  and  also  the 
following  half  year's  rent  would  be  paid  to  the  plaintiff  alone, 
as  he  had  become  the  sole  owner  from  that  day.  Smith  also  gave 
a  receipt :  the  receipt  was  for  half  a  year's  rent  received  by  the 
plaintiff  and  Eichardson,  without  stating  the  proportion  to  which 
each  was  entitled.  The  following  half  year's  rent  was  not  paid : 
and  this  action  was  brought  to  recover  it,  and  also  to  recover 
damages  for  non-repair  of  the  premises. 

It  was  objected  that  the  plaintiff  could  not  maintain  the  action : 
that,  in  the  first  place,  he  had  not  shown  himself  to  be  assignee 
of  the  reversion,  inasmuch  as  the  copies  of  court  rolls  were  not 
evidence  to  prove  either  that  there  existed  such  a  manor  as  Boberts- 
bridge,  or  that  the  premises  were  customary  tenements  within  it ; 
and,  secondly,  even  if  he  had  shown  himself  to  be  assignee  of  the 
reversion,  he  could  not  sue  on  a  promise  made  to  another  person. 
The  learned  Baron  ruled  in  favour  of  the  objections,  and  directed  a 
verdict  for  the  defendants  on  all  the  issues  except  the  third  and 
fifth,  and  on  the  third  and  fifth  issues  for  the  plaintiff. 

Bovill,  for  the  plaintiff,  in  Easter  Term  last,  obtained  a  rule  to 
show  cause  why  a  new  trial  should  not  be  had  on  the  ground 
of  misdirection. 

[  138  ]  Shee^  Serjt.  and  BramweU  now  showed  cause  (i)  : 

The  written  contract  was  made  with  Eichardson ;  and  the 
plaintiff  could  not  sue  upon  it ;  and  there  was  no  evidence  of  any 
new  contract  between  the  plaintiff  and  the  defendants.  Stat.  82 
Hen.  VIII.  c.  84,  s.  1,  applies  to  leases  by  indenture  only:  per 
Parkb,  B.,  in  Buckworih  v.  Simpson  (2).  Perhaps  the  plaintiff 
might  maintain  debt  for  use  and  occupation ;  but  he  cannot 
maintain  assumpsit.  The  count  for  use  and  occupation  alleges 
in  the  usual  form  that  the  occupation  was  by  the  "  sufferance  and 
permission  "  of  the  plaintiff.     This  was  disproved  by  the  evidence. 

(Lord  Dbnman,  Ch.  J. :  Stat.  11  Geo.  II.  c.  19,  s.  14,  gives  the 
action  to  the  ''  landlord,"  and  says  nothing  about  ''  sufferance  and 
permission.") 

When  Eichardson  demised,  he  was  entitled  to  three  eighths ;  and 

(1)  Before  Lord  Denman,   Ch.   J.,  (2)  40  B.  R.  739  (5  Tyr.  344,  354 ; 

Patteson,   Coleridge  and  Wightman,      S.  (7.  1  Or.  M.  &  B.  834). 
JJ. 
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by  estoppel  against  the  defendants  he  had  good  title  to  the  Stanosn 
remaining  five  eighths :  if  he  sued  on  the  agreement,  the  defen-  ohbism ab. 
dants  would  have  no  answer.  No  arrangement  between  Bichardson 
and  the  plaintiff  can  be  forced  on  the  defendants  so  as  to  affect 
their  original  tenancy.  It  did  not  appear  that  the  plaintiff  was 
landlord ;  for  there  was  no  evidence  that  the  premises  were 
copyhold. 

(CoLEBiDOB,  J. :  The  copies  of  court  rolls  showed  that  the 
premises  had  been  dealt  with  as  part  of  the  manor :  Bichardson 
was  in  possession.) 

As  to  any  new  contract  with  the  plaintiff,  a  new  tenancy  could  not 
arise  unless  the  old  tenancy  had  been  surrendered.  In  Brydge9  v. 
LewiM  (1)  the  suggestion  of  a  new  tenancy  was  made  for  the  purpose 
of  supporting  a  similar  action ;  and  Pattbson,  J.  asked,  "  What 
consideration  *could  there  be  from  the  plaintiff,  who  had  no  power  [  •isa  ] 
to  turn  the  defendant  out  ?  "  That  question  may  be  asked  in  the 
present  case.  In  Buckworth  v.  Simpson  (2)  the  plaintiff,  who  stood 
in  the  place  of  the  original  lessors,  was  entitled  to  give  the  lessees 
notice  to  quit,  so  that  there  was  ground  for  presuming  a  new 
contract  The  evidence  of  what  passed  between  one  of  the 
defendants  and  the  witness  Smith  could  show  no  more  than 
an  acknowledgment  of  title,  which  cannot  be  construed  into  a 
surrender.    ' 

(Pattkson,  J.  referred  to  Lundey  v.  Hodgson  (3).) 

Bovill  and  Wise,  contrh : 

Actions  by  the  assignee  of  the  reversion  are  in  some  cases 
maintainable  at  common  law :  per  Baylby,  J.  in  Vyvyan  v. 
Arthur  {*). 

(Patteson,  J. :  How  can  one  man  sue  in  assumpsit  on  another's 
agreement  ?    It  must  be  debt.) 

That  is  not  stated  to  have  been  so  in  Lumley  v.  Hodgson  (s),  which 
is  a  strong  case,  for  the  assignee  was  allowed  to  recover  although 
the  rent  had  been  already  paid  to  the  lessor.  That  case  shows  also 
that  since  stat.  4  Ann.  c.  16,  s.  9,  an  action  for  use  and  occupation 

(1)  3  a  B.  603,  605.  (3)  14  R.  R.  315  (16  East.  99). 

(2)  40  R.  R.  739  (5  Tyr.  344 ;  B.C.  (4)  25  R.  R.  437  (1 B.  &  0. 410,  414). 
1  Gr.  M.  &  R.  834). 
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8TAKDBH     is  maintainable  by  the  assignee  withoat  attornment;  and  stat. 

CBBI8MA8.  11  Geo.  II.  c.  19,  s.  14,  gives  this  form  of  action,  and  gives  it  to  the 
landlord,  that  is  to  the  owner.  Birch  v.  Wright  (i)  and  Bennie  v. 
Robinson  (8)  are  authorities  for  the  present  action.  In  Mayor,  dc. 
of  Newport  v.  Saunders  (z)  it  was  objected  that  the  plaintiffs  as 
owners  of  a  market  could  not  maintain  assumpsit  for  stallage,  for 
[  ^140  ]  that  the  owner  of  a  market  *had  no  option  to  refuse  the  standing 
of  a  stall  to  any  one,  and  so  there  was  no  implied  contract,  in  which 
respect  the  action  differed  from  assumpsit  for  use  and  occupation. 
But  LiTTLEDALE,  J.  said  :  ''Assumpsit  lies  for  the  use  and  occupa- 
tion of  premises  at  the  suit  of  the  owner.  Now  stallage  is  a 
satisfaction  to  the  owner  of  the  soil  for  the  liberty  of  placing  a  stall 
upon  it.  If  assumpsit  be  maintainable  in  the  one  case,  there  is  no 
reason  it  should  not  in  the  other."  The  copies  of  court  rolls  were 
evidence  that  the  premises  were  copyhold. 


(Lord  Denman,  Gh.  J. :  We  are  of  that  opinion 


.) 


There  was  also  evidence  of  a  new  tenancy  between  the  plaintiff  and 
the  defendants. 

(Patteson,  J. :  I  think  the  evidence  could  amount  to  no  more 
than  an  acknowledgment  of  title.) 

The  effect  of  the  evidence  was  for  the  jury :  it  amounted  to  an 
estoppel,  as  in  Dolby  v.  lies  (4,);  for  the  defendants  paid  rent  to  the 
plaintiff  as  their  landlord. 

(Bramwell:  In  the  judgment  of  Bullbr,  J.  in  Birch  v.  Wiight  (5), 
it  is  said :  ''  The  action  for  use  and  occupation  is  founded  on  con- 
tract ;  and  unless  there  were  a  contract  either  express  or  implied, 
the  action  could  not  be  maintained.'*) 

Cur.  adv.  vuU. 

Lord  Denman,  Ch.  J.,  in  this  vacation  (February  26th),  delivered 
the  judgment  of  the  Court  : 

In  this  case,  the  plaintiff  being  entitled  to  five  eighths,  and  one 
Bichardson  to  three  eighths,  of  certain  copyhold  premises,  Richardson, 
by  lease  in  writing,  not  under  seal,  demised  them  to  the  defendants 
in  his  own  name  for  one  year,  at  a  rent  payable  half-yearly,  and 

(1)  1  B.  E.  223  (1  T.  R.  378).         (4)  52  B.  B.  364  (11  Ad.  &  El.  335). 

(2)  25  B.  B.  604  (1  BiDg.  147).        (5)  1  B.  E.  223  (1  T.  E.  378,  387). 

(3)  37  B.  E.  456  (3  B.  &  Ad.  411). 
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under  certain  terms  of  repairing.    Before  the  first  half  year's  *rent     stanojh 
became  due,  Bichardson  surrendered  his  interest  to  the  plaintiff,  of    chbibmab. 
which  the  defendants  had  notice,  and   afterwards  paid  the  half       r  *i^i  ] 
year's  rent  to  an  agent  employed  both  by  Bichardson  and   the  . 
plaintiff. 

The  present  action  is  for  non-repair,  and  for  use  and  occupation, 
to  recover  the  last  half  year's  rent ;  and  a  verdict  was  found  for  the 
defendants.  It  was  objected,  at  the  trial,  that  no  evidence  was 
given  of  the  existence  of  a  manor  of  which  the  premises  were  copy- 
hold. But  surrenders  purporting  to  be  copies  of  the  rolls  of  the 
manor,  and  which  were  admitted  under  a  Judge's  order,  were  given 
in  evidence,  and,  we  think,  were  abundant  evidence  on  that  point 

With  regard  to  repairs,  it  was  objected  that  stat.  82  Hen.  YIII. 
c.  34,  applies  only  to  cases  of  demise  by  deed,  and  that  the  assignee 
of  the  reversion  cannot  sue  in  assumpsit  on  the  contract  made  by 
the  assignor.  We  are  entirely  of  this  opinion,  and  that  the  verdict 
on  the  first  count  is  right.  So  on  the  second  count,  which  is  on  an 
implied  contract  to  repair  arising  out  of  the  relation  of  landlord  and 
tenant.  No  such  implied  contract  arises  where  the  tenant  holds 
under  an  express  contract  which  provides  for  the  very  matter. 
Therefore,  the  verdict  on  the  second  count  is  also  right. 

The  count  for  use  and  occupation  requires  more  consideration. 
No  doubt  the  plaintiff  was  landlord  during  the  time  that  the  rent 
in  question  accrued,  and  when  it  became  due,  and  was  entitled  to 
receive  it.  He  might  have  distrained  for  it,  supposing  the  tenancy 
to  have  continued ;  or  he  might  have  brought  an  action  of  debt  for 
it.  But  the  question  is,  whether  an  action  of  assumpsit  will  lie,  in 
which  he  states  that  the  defendants  occupied  by  his  sufferance  and 
permission.  It  was  said  that  a  new  tenancy  might  be  inferred  when 
the  defendants  *had  notice  of  the  surrender  to  the  plaintiff;  but  F  *i^^  ] 
there  is  no  ground  whatever  for  any  such  inference.  It  is  quite 
plain  that  the  defendants  held  under  the  lease  made  by  Bichardson, 
and  under  that  alone,  and  the  plaintiff  could  not  have  prevented 
them  from  so  holding.  The  permission  to  occupy  emanated  from 
Bichardson,  the  grantor  of  the  lease,  and  was  complete  when  the 
lease  was  executed,  and  never  could  emanate  from  the  person  who 
subsequently  became  assignee  of  the  reversion;  unless  indeed, 
Richardson  having  granted  for  himself  and  his  assigns,  the  per- 
mission of  any  person  who  might  become  assignee  of  the  reversion 
daring  the  lease  can  be  said  to  be  virtually  included,  so  that  the 
occupation  became  in  point  of  law  permissive  on  the  part  of  the 
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Btahdkn  assignee  as  soon  as  his  interest  took  place.  We  think  that  this  is 
Ohbismab.  the  right  view  of  the  case,  and  that,  the  occupation  being  in  point 
of  law  by  the  permission  of  the  plaintiff,  the  action  is  maintainable 
in  its  present  form  by  virtue  of  the  statute  11  Geo.  U.  c.  19,  s.  14. 
In  most  of  the  cases  referred  to  on  the  argument  the  tenancy  was 
from  year  to  year.  It  is  obvious  that  the  assignee  of  the  reversion 
has  then  the  power  of  determining  the  tenancy  by  notice ;  and,  if 
he  refrains  from  so  doing,  the  occupation  may  well  be  ^d  to  be  by 
his  permission.  In  Lumley  v.  Hodgson  (i)  the  tenancy  was  from 
year  to  year,  and  a  notice  to  quit  had  actually  been  given,  bat  not 
persevered  in.  The  action  was  for  a  year  and  a  half's  rent:  the  last 
year's  rent  all  accrued  after  the  expiration  of  the  notice  to  quit : 
and  the  occupation  during  that  time  was  clearly  by  the  permission 
of  the  plaintiff ;  the  first  half  year  not  so  ;  and  the  same  question 
might  have  arisen  as  in  the  present  case ;  but  it  was  not  made.  In 
[  •i*^  3  *  Mortimer  v.  Preedy  (2)  the  Court  felt  the  same  diflSculty  as  arises 
here;  but  the  point  was  not  expressly  determined.  The  case  of 
Buckworth  v.  Simpson  (3)  was  also  upon  a  tenancy  from  year  to 
year:  so  was  the  case  of  Dolby  v.  lies (4),  which  however  turned 
upon  the  defendant  being  estopped  by  his  own  acts  of  recognition. 
No  case  appears  yet  to  have  been  determined,  where,  an  absolute 
lease  in  writing,  not  under  seal,  for  a  fixed  term  of  years,  having 
been  granted,  and  the  landlord  having  assigned  his  reversion,  it 
has  been  held  that  the  assignee  can  maintain  an  action  of  assumpsit 
for  use  and  occupation.  We  are  however  of  opinion,  for  the  reasons 
already  given,  that  he  can ;  and  we  think  that  the  direction  of  the 
learned  Judge  on  this  part  of  the  case  was  wrong,  though  right  as 
to  the  question  of  repair. 
The  luile  must  be  absolute  for  a  new  trial. 

Rule  absolute. 

(1)  14  E.  E.  315  (16  East,  99).       S.  C.  5  Tyr.  344). 

(2)  3  M.  &  W.  602.  (4)  52  E.  S.  364  (11  Ad.  &  El.  335). 

(3)  40  E.  E.  739  (1  Or.  M.  &  E.  834  ; 
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SOPHIA  DE  MEDINA  v.  GROVE,  WEYMOUTH  ifl46. 

AND  EIGHT.  ^7-,V°- 

1846. 

The  same  v.  GROVE.  Feh.u. 

(10  Q.  B.  152—171 ;  8.  C.  15  L.  J.  Q.  B.  287 ;  10  Jur.  428.)  ["J^j 

No  action  lies  against  an  execution  creditor  or  his  attorney  for  issuing  a 
fi,  fa.  indorsed  to  levy  the  whole  sum  recovered  by  a  judgment  which,  to 
the  knowledge  of  both,  has  been  partly  satisfied  by  payments,  unless 
malice  and  want  of  probable  cause  be  alleged  in  die  declaration,  and 
proved. 

Money  levied  by  a  regular  execution,  under  a  judgment  valid  on  the 
face  of  it,  cannot  be  recovered  back  in  an  action  for  money  had  and 
received  on  the  ground  that  judgment  was  signed,  or  execution  issued, 
fraudulently,  for  the  whole  siim  named  in  the  judgment,  when  part  had 
been  already  paid. 

The  remedy,  in  case  of  such  fraud,  is  by  motion  to  the  Court  in  which 
the  action  was  brought,  to  set  aside  the  judgment  or  the  execution. 

In  De  Medina  v.  Grove  and  others,  the  action  was  on  the  case. 
The  first  count  alleged  that,  before  the  committing  &c.,  to  wit  on 
8rd  October,  1842,  one  Patrick  Strachan  recovered  a  judgment,  in 
the  Common  Pleas,  against  plaintiff  for  1,060Z.  10«.,  for  breaches 
of  certain  covenants :  that  afterwards,  and  before  the  payment  next 
after  mentioned,  all  the  right,  title  &c.  of  Strachan  in  and  to  the 
said  judgment,  and  the  money  due  and  payable  by  virtue  thereof, 
and  all  the  benefit  &c.  thereof,  by  assignment  thereof  theretofore 
made  by  Strachan,  came  to^and  vested  in  defendant  Grove,  who 
then,  and  from  thence  until  and  at  the  time  of  the  committing  &c., 
became  and  was  entitled  to  the  said  damages.  That,  before  the 
time  of  committing  &c.,  divers  large  sums  of  money,  amounting,  to 
wit  to  1,000/.,  had  been  paid  to  and  received  by  Grove,  by  and  on 
behalf  of  plaintiff,  on  account  and  in  part  satisfaction  of  the  said 
damages ;  all  which  defendants  Weymouth  and  Bighy,  at  the  time 
of  the  committing  &c.,  well  knew.  That,  before  and  at  the  time  of 
the  committing  &c.,  the  last  mentioned  defendants  carried  on  the 
business  of  attorneys  in  copartnership,  and,  as  such  attorneys,  they, 
acting  for  and  on  behalf  of  Grove,  caused  to  be  issued  out  of  the 
*8aid  Court,  upon  and  for  having  satisfaction  of  said  judgment,  a  [  *158  ] 
certain  writ  &c.  (describing  a  ca.  sa.  against  plaintiff,  directed  to  the 
Sheriff  of  Middlesex),  to  satisfy  Strachan  the  said  sum  of  1,0602. 10«., 
so,  as  aforesaid,  recovered,  with  interest  &c.  Yet  defendants,  well 
knowing  the  premises,  but  intending  to  injure  &c.  the  plaintiff, 
afterwards,  to  wit  "  on  8th  March,  1843,  wrongfully  and  injuriously 
caused  the  said  writ  to  be  indorsed  *'  with  a  direction  to  the  sheriff 
to  levy  the  whole  of  said  sum  of  1,0602. 10s.,  and  interest  as  aforesaid, 
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DsMxoiKA  and  then  "wrongfully  and  injuriously  caused'*  the  said  writ, 
Grovk.  ^  indorsed,  to  be  delivered  to  the  said  sheriff  to  be  execut-ed  ;  and 
**  wrongfully  and  injuriously  caused  "  plaintiff  to  be,  and  plaintiff 
was  afterwards,  to  wit  on  &c.,  under  and  by  virtue  of  the  said  writ, 
taken  and  imprisoned  by  the  said  sheriff  for  a  long  space  of  time, 
to  wit  one  day,  and  until  plaintiff  executed  and  delivered,  and 
plaintiff  was,  by  force  and  duress  of  such  imprisonment,  afterwards, 
to  wit  on  &c.,  forced  and  obliged  to,  and  did  then,  execute  and 
deliver  to  defendants  certain  securities,  to  wit  a  certain  warrant  of 
attorney  &c.,  described  in  the  count  to  be  given  on  behalf  of  plaintiff 
and  one  Henry  Augustus  De  Medina,  to  confess  judgment  for  2,164Z. 
and  costs,  at  the  suit  of  Grove,  with  a  defeasance  declaring  it  to 
be  given  to  secure  to  Grove  1,0812.  14«.  2^.,  for  which  sum,  with 
interest,  costs  &;c..  Grove  if  he  entered  up  judgment  might  sue  out 
execution:  and  also  a  memorandum  of  agreement,  whereby  the 
plaintiff  and  H.  A.  De  M.  agreed  to,  and  did  thereby,  charge  all 
and  every  their  respective  interests  &c.,  of  and  in  certain  leasehold 
messuages  &c.,  with  the  payment  of  the  said  1,081/.  14$.  2d.,  and 
interest  &c.,  and  whereby  plaintiff  and  H.  A.  De  M.  did  also  agree 
[  *]54  ]  to  ^execute  a  good  and  valid  mortgage  to  Grove  of  the  said  lease- 
hold messuages  &c.,  for  securing  the  aforesaid  sum  and  interest  &c.: 
Whereas,  in  truth  and  in  fact,  there  was  not,  either  at  the  time  of 
such  indorsement,  delivery  or  taking  p,s  aforesaid,  or  at  the  time  of 
executing  and  delivering  such  warrant  of  attorney  as  aforesaid,  due 
and  owing,  upon  and  by  virtue  of  such  judgment,  the  said  sum  of 
1,060Z.  10«.;  but,  on  the  contrary  thereof,  the  amount  due  and 
owing  at  the  respective  times  aforesaid,  upon  and  by  virtue  of  the 
said  judgment,  was  much,  to  wit  500Z.,  less  than  the  said  sum  of 
1,0602.  10«. :  all  which  &c.;  averment  of  knowledge  by  defendants. 

2nd  count.  That  Grove,  before  the  committing,  &c.,  had  entered 
up  judgment  in  the  Queen's  Bench  against  plaintiff  and  one 
H.  A.  De  Medina,  upon  a  warrant  of  attorney  theretofore  given  and 
executed  by  plaintiff  and  H.  A.  De  M.,  for  securing  to  Grove  pay- 
ment of  a  certain  sum,  to  wit  1,0812.  14«.  2d,,  and  interest  at 
6  per  cent.  That,  before  the  committing  &c.,  divers  large  sums  of 
money,  amounting  to  &c.,  to  wit  1,0802.,  had  been  paid  by  and  on 
behalf  of  plaintiff  to,  and  been  received  by,  Grove  on  account  and 
in  part  satisfaction  of  the  debt  so  secured  as  aforesaid  :  all  which 
&c. ;  averment  of  knowledge  by  defendants  Weymouth  and  Bighy. 
That,  before  the  committing  &c.,  to  wit  on  &c.,  defendants,  then 
being  in  copartnership  as  in  the  first  count  mentioned,  as,  and  then 


▼OL.  MOiv.]        1846.    Q.  B.     10  Q.  B.  154—156.  288 

being  and  acting  as,  the  attorneys  of  Grove  in  that  behalf,  caused  Db  Mbdiha 
to  be  issued  out  of  and  under  the  seal  of  the  said  Court,  founded  aBoVjB. 
upon,  and  for  haying  satisfaction  of,  the  said  judgment,  a  writ  of 
fi.  fa.y  directed  to  the  Sheriff  of  Middlesex,  &;c. :  the  count  then 
described  the^/a.,  as  commanding  to  be  *made  from  the  goods  of  [  *166  ] 
plaintiff  and  H.  A.  De  M.  a  debt  of  2,164{.  lately  recovered  on  the 
judgment  in  this  count  mentioned,  and  82.  10«.  for  his  damages, 
costs  &c. :  Yet  defendants,  well  knowing  &c.,  but  contriving  &;c. 
(as  in  the  1st  count),  afterwards,  to  wit  on  &;c.,  ''  wrongfully  and 
injuriously  caused  "  to  be  indorsed  on  the  said  writ  a  direction  to 
the  said  sheriff  to  levy  8202.,  besides  poundage  &c.,  and  then 
"  wrongfully  and  injuriously  caused  "  the  said  writ,  so  indorsed 
&e.,  to  be  delivered  to  the  said  sheriff  &;c.,  and  ''  wrongfully  and 
injuriously  caused"  the  said  sheriff  to,  and  the  said  sheriff  did 
then,  to  wit  November  28rd,  1848,  take  and  seize,  under  and  by 
virtue  of  the  said  writ  and  in  pursuance  of  said  direction,  goods  of 
plaintiff,  of  great  value,  to  wit  of  the  value  of  all  the  moneys  so 
indorsed  and  directed  to  be  levied  as  aforesaid,  and  kept  and* 
detained  the  same  under  and  by  virtue  of  the  said  writ  until 
plaintiff  afterwards,  to  wit  on  &c.,  paid,  and  plaintiff  on  &c.  was  by 
reason  of  the  premises  forced  and  obliged  to,  and  did  then,  pay,  to 
the  said  sheriff  the  said  sum  of  820{.,  besides  the  costs,  &c.,  so 
indorsed  dec. :  whereas,  in  truth  and  in  fact,  there  was  not,  either 
at  the  time  of  sach  indorsement,  delivery,  seizing  or  payment  as 
aforesaid,  due  &c.  to  Grove,  upon  and  by  virtue  of  the  said 
judgment  the  said  sum  of  820Z. :  and  that,  in  truth  and  in  fact,  the 
sum  fairly  due,  &c.  to  Grove,  at  the  several  times  aforesaid,  upon 
and  by  virtue  of  the  said  judgment,  was  much  less,  to  wit  by  819Z., 
than  the  said  sum  of  820Z. ;  all  of  which  &c. ;  averring  knowledge 
by  defendants. 
Pleas  by  Grove. 

1.  To  both  the  counts.    Not  guilty. 
To  the  first  count. 

2.  That  the  sums  of  money  therein  mentioned  had   *not  been       L  *156  ] 
paid  to  or  received  by  Grove  on  behalf  of  plaintiff,  on  account  or 

in  part  satisfaction  of  the  damages  &c.,  in  manner  &c.  8.  That 
plaintiff  was  not,  by  force  or  duress  of  such  imprisonment,  forced 
or  obliged  to,  nor  did  he,  execute  or  deliver  to  Grove  the  said 
securities  &c.,  in  manner  &c.  4.  That  the  amount  due  and  owing 
at  the  respective  times  mentioned,  upon  and  by  virtue  ^of  the 
judgment,  was  not  less  than  1,0602.  10«.,  in  manner  &c.    6.  That 
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Dk  Mbdixa    Grove  did  not,  at  the  respective  times  when  &c.,  know  that  the 
Obovk.       amoont  due  and  owing  upon  and  by  virtue  of  the  judgment  was 
much  less  than  1,060Z.  108.,  in  manner  &c. 

To  the  second  count. 

6.  That  the  sums  of  money  mentioned  had  not  been  paid  by  or 
on  behalf  of  plaintiff  to,  or  received  by,  Grove  on  account  or  in 
part  satisfaction  of  the  debt  so  secured  as  in  the  second  count 
mentioned,  in  manner  <&c.  7.  That  the  sum  fairly  due  and  payable 
to  Grove  at  the  several  times  &c.,  upon  and  by  virtue  of  the 
judgment  in  the  second  count  mentioned,  was  not  less  than  8202., 
in  manner  &c.  8.  That  Grove  did  not  know  that  the  sum  fairly 
due  and  payable  to  him  at  the  several  times  when  &c.,  upon  and  by 
virtue  of  the  judgment  in  the  second  count  mentioned,  was  much 
less  than  320Z.,  in  manner,  &c. 

All  the  pleas  concluded  to  the  country.  Issues  were  joined 
thereon. 

The  defendants  Weymouth  and  Righy  pleaded  jointly  eight  pleas 
corresponding  to  the  eight  pleas  pleaded  by  Grove  (i):  on  which 
also  issues  were  taken. 
[  157 1  On  the  trial,  before  Wightman,  J.,  at  the  sittings  at  Westminster 

after  Trinity  Term,  1844,  a  verdict  was  found,  upon  the  evidence 
stated  in  the  judgment  of  the  Court  of  Queen's  Benchy  post,  p.  239, 
for  the  plaintiff  on  all  the  issues  as  against  the  defendants  Grove 
and  Weymouth,  damages  on  the  1st  count  200Z.,  on  the  2nd.  count 
50/.;  for  the  defendant  Bighy  on  the  issues  joined  on  his  first, 
fifth  and  eighth  pleas,  and  for  the  plaintiff  on  all  the  other  issues 
as  against  defendant  Bighy.  Leave  was  reserved  to  move  to  enter 
a  verdict  as  after  mentioned. 

In  Michaelmas  Term,  1844,  on  the  respective  motions  of 
Wat807i  on  behalf  of  the  defendant  Grove,  and  of  Crowder  on 
behalf  of  the  defendant  Weymouth,  rules  nisi  were  granted  for 
entering  a  verdict  for  both  of  those  defendants,  on  the  issues  after 
mentioned  (p.  239),  or  for  reducing  the  verdict  to  nominal  damages, 
or  for  a  new  trial,  or  to  arrest  the  judgment. 

In  Michaelmas  Term  (November  4th),  1845  (2),  Sliee,  Serjt.  and 
Liish  showed  cause  against  the  rules,  which  were  supported  by 
Crowder  and  Carrie  on  behalf  of  the  defendant  Weymouth,  and  by 
Watson  and  Butt  on  behalf  of  the  defendant  Grove.  The  arguments, 

(1)  Their  dth  and  8th  pleas  averred  (2)  Before  Lord  Denman,  Ch.  J., 
that  Weymouth  and  Bighy  did  not  Williams,  Coleridge  and  Wightman, 
know  that  the  sum  due  &c.  was  less  &c.      J  J. 
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BO  far  as  they  relate  to  the  legal  point  decided,  will  sufficiently    DeMkdika 
appear  from  the  judgment  in  this  Court,  and  from  the  proceedings       qkovjl 
in  the  Court  of  Exchequer  Chamber. 

Cur.  adv.  vidt. 

In  De  Medina  against  Grove,  the  plaintiff  sought  to  recover 
back  from  Grove  the  excess  of  the  sum  levied  by  the  sheriff  over 
the  amount  actually  unsatisfied  at  the  time  of  the  execution. 
The  declaration  was  in  assumpsit  *for  money  had  and  received.  [  •iw  ] 
Plea  :  Non  assumpsit.  Particular  of  demand,  claiming  824Z.  Is.  6d., 
being  part  of  a  sum  of  825Z.  Is.  which  defendant  obtained  from 
plaintiff  by  means  of  an  execution  issued  by  him  on  November 
2Srd,  1843.  The  pleadings  in  De  Medina  v.  Orove  and  others  (ante, 
p.  281),  and  the  judgment  of  this  Court  (p.  289,  post),  make  any 
further  detail  of  the  facts  unnecessary.  On  the  trial,  before  Lord 
Denman,  Ch.  J.,  at  the  sittings  in  London  after  Hilary  Term,  1845, 
the  plaintiff  obtained  a  verdict  for  824Z. ;  but  leave  was  given  to 
move  for  a  nonsuit.  Watson,  in  Easter  Term,  1845,  obtained  a 
rule  to  show  cause  why  a  nonsuit  should  not  be  entered,  on  the 
ground  (taken  at  the  trial)  that  an  action  for  money  had  and 
received  did  not  lie,  the  judgment  being  conclusive  between  the 
parties ;  or  why,  if  the  verdict  proceeded  on  a  supposition  of  fraud 
practised  on  the  plaintiff,  a  new  trial  should  not  be  had,  inasmuch 
as  the  verdict  on  this  point  (as  well  as  in  other  respects)  was  against 
the  evidence,  no  fraud  having  been  proved.  In  Michaelmas  Term 
(November  10th),  1846  (i), 

Shee,  Serjt.  and  F.  V.  Lee  (with  whom  was  Allen,  Serjt.)  showed 
cause  : 

First :  it  is  contended,  on  the  other  side,  that,  assuming  Moses 
V.  Macferlan  (2)  to  be  an  authority  for  an  action  of  this  kind  where 
the  recovery  against  the  plaintiff  has  been  obtained  by  means  of  a 
fraud,  the  evidence  here  did  not  sufficiently  establish  fraud.  But 
there  was  proof  from  which  a  concerted  scheme  of  fraud  might  be 
inferred.  *  *  Secondly,  it  will  be  urged,  as  ground  for  a  nonsuit,  [  169  ] 
that,  even  if  fraud  was  proved,  money  paid  under  legal  process 
cannot  be  sued  for  as  money  had  and  received ;  especially  where 
the  recovery  was  under  a  judgment  which  has  not  been  set  aside: 
and  reliance  will  be  placed  on  the  dictum  of  Lord  Kenyon  in 

(1)  Before  Lord  Denman,  Ch.  J.,      J  J. 
Coleridge,  Williams  and  Wightman,  (2)  2  Burr.  1005;  iS.  C.  1  W.  Bl.  219. 
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Dm  MiDinA  Marriott  v.  Hamptofi  (i),  that  "  after  a  recov^y  by  process  of  law, 
GbIots.  there  must  be  an  end  of  litigation,  otherwise  there  would  be  no 
security  for  any  person."  But  that  case  was  explained  in  The  Duke 
de  Cadaval  v.  Collins  (2)  :  and  the  Court  there  held  that,  where  there 
has  been  a  mere  extortion  under  colour  of  legal  process,  the  money 
paid  to  get  rid  of  such  pressure  may  be  recovered  as  money  had 
and  received.  Patteson,  J.  said:  "The  jury"  "concluded  that 
the  defendant  knew  that  the  debt  did  not  exist,  and  that  he  used 
the  process  colourably.  To  say  that  money  obtained  by  such 
extortion  cannot  be  recovered  back,  would  be  monstrous/'  There- 
fore the  rule  laid  down  by  Lord  Eenyon  is  subject  to  one  exception 
at  least.  [They  referred  to  Milnes  v.  Duncan  (3)  and  Hamlet  v. 
[  ifiO  ]  liichardson  (4).]  In  this  case  the  whole  was  a  nullity  :  the  recovery 
was  in  the  name  of  a  person  not  the  real  party  to  the  suit ;  the 
proceedings  did  not  appear  to  have  received  his  sanction ;  and  there 
was  no  actual  decision  of  a  competent  Court,  the  judgment  being 
on  a  warrant  of  attorney.  That  instrument  itself  was  void,  as 
being  given  under  duress,  and  therefore  money  recovered  under  it 
cannot  be  retained :  Pitt  v.  Coomes  (6). 

(WiGHTHAN,  J. :  The  fraud  you  allege  might  have  been  cause 
for  setting  the  proceedings  aside :  but  can  you,  on  the  grounds  you 
state,  call  in  question  by  a  collateral  suit  proceedings  on  which  a 
judgment  has  been  recorded  ?) 

Setting  these  aside  might  be  a  remedy,  but  is  not  the  only  one.  An 
inquiry  by  affidavit  would  not  be  the  most  effectual  in  such  a  case. 
And,  if  it  is  admitted  that  the  proceedings  might  be  set  aside  on 
motion,  the  judgment  cannot  be  conclusive.  But  fraud  makes  the 
proceedings  void  to  all  intents.  It  is  true  that  this  doctrine  seems 
[ 'iGi  ]  to  *be  qualified  by  Prudham  v.  PhiUip8{6)^  where,  in  answer  to 
evidence  of  the  defendant's  marriage,  the  plaintiff  at  Nisi  Prius 
showed  a  sentence  of  the  Ecclesiastical  Court  annulling  the 
marriage ;  and  it  became  a  question  whether  the  defendant  might 
prove  that  the  sentence  was  obtained  by  fraud  :  but  Willbs,  Ch.  J. 
held  that  a  person  who  was  party  to  a  judgment  could  not  offer 
such  proof,  in  a  subsequent  proceeding,  to  invalidate  the  judgment, 

(1)  4  R.  B.  439  (7  T.  R.  269  ;    S.  C,  (5)  2  Ad.  &  El.  459. 

at  Nisi  Prius,  2  Esp.  N.  P.  0.  546).  (6)  Amb.  763  (2nd  ed.) ;  in  Mmdoios 

(2)  43  li.  K.  499  (4  Ad.  &  El.  858).        y.    Duchess  0/  Kingston,     See  S.   0. 
(.{)  30  11.  R.  498  (6  B.  &  C.  671).  Harg.  Law  Tr.  456,  n. 

(4)  35  R.  R.  650  (9  Ring.  644). 
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for  he  might  have  applied  to  the  Court  which  pronounced  the  judg-  de  Mxdiha 
ment  to  vacate  it :  and  in  this  respect  his  case  differed  from  the  GboVe. 
case  of  a  stranger.  But  on  the  Trial  of  the  Duchess  of  Kingston  (i), 
where  the  case  of  Prvdham  v.  Phillips  (2)  was  much  discussed  (8)  in 
the  argument  before  the  House  of  Lords,  De  Grey,  Gh.  J.,  deliver- 
ing the  opinion  of  the  Judges,  said  (4) :  **  If  it  *'  (the  sentence  pro- 
duced in  the  case  before  the  House)  '*  was  a  direct  and  decisive 
sentence  upon  the  point,  and,  as  it  stands,  to  be  admitted  as  con- 
clusive evidence  upon  the  Court,  and  not  to  be  impeached  from 
within  ;  yet,  like  all  other  acts  of  the  highest  judicial  authority,  it 
is  impeachable  from  without :  although  it  is  not  permitted  to  show 
that  the  Court  was  mistaken,  it  may  be  shown  that  they  were 
misled.  Fraud  is  an  extrinsic,  collateral  act;  which  vitiates  the 
most  solemn  proceedings  of  courts  of  justice.  Lord  Coke(6)  says, 
it  avoids  all  judicial  acts,  ecclesiastical  or  temporal."  [They  also 
referred  to  Cobden  v.  Kendrick  (6)  and  Philips  v.  Hunter  (7).] 

Watson  and  Coirie,  contra :  [  i«**  ] 

First:  when  a  judgment  has  been  recovered,  a  party  to  that 
judgment  cannot  impeach  it  by  an  action  against  the  other  for 
money  had  and  received.  As  between  those  parties,  the  judgment 
is  not  to  be  assailed  otherwise  than  by  direct  application  to  the 
Court  in  which  it  was  given.  As  between  strangers  the  case  is 
different,  because  they  have  no  locus  standi  in  the  original  suit. 
There  is  no  authority  for  the  distinction  suggested  between  judg- 
mente  on  warrant  of  attorney  and  other  judgments.  Every 
judgment  is  entered  up  by  the  plaintiff's  attorney;  but,  when 
*that  has  been  done,  it  is  the  act  of  the  Court.  If  the  action  here  [  *i^^  J 
was  brought  without  proper  authority,  the  course  was  (according 
to  the  constant  practice  in  cases  of  fraud)  to  move  to  set  the  pro- 
ceedings aside.  When  it  is  stated  in  the  books  that  fraud  invali- 
dates any  judicial  act,  the  meaning  is  that  it  may  be  impeached  on 
motion  or  audita  quereU.  So,  if  the  execution  here  was  issued  for 
too  much  (which  is  denied),  the  remedy  (unless  the  wrongful  pro- 
ceeding had  involved  a  breach  of  agreement)  was  by  application  to 

(1)  20    How.     St    Tr.     355,     479,  (4)  P.  544. 

544,  ».  (5)  See  Fermor'a  caae,  3  Co.  Eep.  77  a, 

(2)  Amb.  763  (2ud  ed.) ;  in  Meadows      78  a,  b. 

V.  Duchess  of  Kingston.      See   S.    C.  (6)  2  E.  R.  424  (4  T.  R.  431). 

Harg.  Law  Tr.  456,  n.  (7)  2  E.  B.  353  (2  H.  Bl.  402). 

(3)  P.  479,  Ac. 
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DkMsdina  the  eqaitable  jarisdiction  of  the  Goart:  Wentwortk  v.  Bnllen(i)^ 
cinoYn.  judgment  of  Parke,  J.  As  to  the  suggested  inconvenience  of  trying 
the  alleged  malpractice  on  afSdavits,  the  Court  may  refer  the  case 
to  the  Master,  or  direct  an  issue.  The  doctrine  of  Prudham  v. 
Phillips  (2)  (where  Willes,  Ch.  J.  "  took  a  distinction  between  the 
case  of  a  stranger  who  cannot  come  in  and  reverse  the  judgment, 
and  therefore  must  of  necessity  be  permitted  to  aver  that  it  is 
fraudulent,  and  the  case  of  one  who  is  party  to  the  proceedings  ") 
has  never  been  called  in  question.  The  judgment  delivered  by 
Db  Grey,  Ch.  J.  in  the  Trial  of  tlie  Duchess  of  Kingston  (3)  not  only 
does  not  overrule  it,  but  enforces  the  distinction  between  parties 
and  strangers.  And  the  law  is  stated  accordingly  in  1  Stark,  on 
Ev.  296  (4),  and  in  note  (/)  to  Pitt  v.  Knight  (6).  In  The  Duchess  of 
Kingston's  case  the  sentence  was  in  a  cause  between  the  Duchess 
and  Mr.  Hervey(6),  and  was  impeached  by  the  Grown,  a  third 
party.  Gibbs,  Ch.  J.,  in  Moore  v.  Botvniaker  (7),  appears  to  have 
[  *165  ]  been  of  opinion  that  *  judgment  against  a  principal  might  be 
impeached  by  a  surety  on  the  ground  of  fraud  upon  him,  but  not 
by  a  principal  alleging  fraud  upon  himself.  A  fine  levied  fraudu- 
lently may  be  disputed  by  a  stranger,  but  not  by  a  party  to  the  fine. 
Marriott  v.  Hampton  (8)  is  a  direct  authority  for  the  defendant,  and 
the  reasons  of  the  decision  strictly  applicable.  If  the  plaintiff 
could  recover  in  this  action,  the  defendant  might  bring  another  to 
recover  the  same  money  back.  The  only  instance  in  which  it  is 
usual  to  allege  fraud  and  covin  for  the  purpose  of  invalidating 
judgments  is  where  they  are  pleaded  by  executors ;  but  there  it  is 
a  stranger  who  impeaches  the  judgment.  In  The  Duke  de  Cadaval 
V.  Collins  (9)  the  payment  was  made  under  an  agreement  by  which 
the  action,  having  gone  no  farther  than  an  arrest  on  mesne  process, 
was  put  an  end  to.  The  Court  did  not  hold  that,  when  a  judgment 
had  been  recovered,  one  of  the  parties  might  bring  an  action  to 
impeach  it(io).  The  expression  of  Holrotd,  J.  as  to  fraud,  in 
Milnes  v.  Duncan  (ii),  adopted  by  Tindal,  Ch.  J.  in  Hamlet  v. 
Richardsoti  (12),   was  used  by  each  of  those  learned  Judges   with 

(1)  33  B.  E.  353  (9  B.  &  C.  840,  (7)  16  R.   B.   628  (2  Marsli.   392; 
849).                                                               8.  C.  7  Taunt.  97). 

(2)  Amb.  763  (2iid  ed.);  S.  C.  Harg.  (8)  4  B.  B.  439  (7  T.  B.  269). 

}.,  Tr.  456,  n.  (9)  43  B.  B.  499  (4  Ad.  &  El.  858), 

(3)  20  How.  St  T.  537.  (10)  See  WiUon  v.  Bay,  50  B.  B.  341 

(4)  3rd  ed.  (10  Ad.  &  El.  82). 

(5)  1  Wms.  Saund.  92  b,  6th  ed.  (11)  30  B.  B,  498  (6  B.  &  C.  671. 

(6)  20  How.  St.  T.  389.  (12)  35  B.  B.  650  (9  Bing.  644). 
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reference  to  the  position  of  parties  in  the  case  then  under  his  con-    Db  Medina 
sideration ;  and  no  notice  was  taken  of  the  distinction  which  might       groVr. 
arise  where  an  actual  judgment  had  been  obtained  in  the  former 
suit.     The  position  in  Moses  v.  Marferlan  (i),  referred  to   on  the 
other  side,  has  been  repeatedly  disapproved  of :  Philips  v.  Hunter  (2), 
Brisbane  v.  Dacres  (8)  (judgment  of  Heath,  J.)  (4). 

(The  Court  took  time  to  consider  *this  point  before  they  heard       [  •lee  ] 
coonsel  on  the  objection  that  the  verdict  was  against  evidence.) 

Cur.  adv.  vtUt, 

Lord  Denman,  Ch.  J.,  in  Hilary  vacation  (February  14th,  1846), 
delivered  the  judgment  of  the  Court  in  both  actions  : 

DE  MEDINA  v.  GROVE  and  Others. 

This  was  an  action  upon  the  case  for  taking  the  plaintiff  in 
execution  upon  a  judgment  for  more  than  was  due  upon  it,  and 
for  taking  the  goods  of  the  plaintiff  in  execution  upon  another 
judgment  for  more  than  was  due  upon  it.  (His  Lordship  then 
stated  the  pleadings,  and  pointed  out  particularly  the  issues  joined 
on  the  Ist,  2nd,  4th,  6th  and  7th  pleas.) 

At  the  trial,  the  plaintiff  obtained  a  verdict  upon  all  the  issues 
against  the  defendants  Grove  and  Weymouth  (the  defendant  Bighy 
being  acquitted) ;  but  liberty  was  reserved  to  them  to  move  to  enter 
the  verdict  for  them  upon  the  issues  taken  upon  the  above  men- 
tioned pleas,  in  case  the  Court  should  be  of  opinion  that  there  was 
no  evidence  to  support  the  verdict  for  the  plaintiff  upon  those 
issues.  The  defendants  accordingly  moved  for  and  obtained  a  rule 
nisi  to  enter  the  verdict  for  them  upon  those  issues,  or  to  arrest  the 
j  adgment  for  the  plaintiff. 

It  appeared  by  the  evidence  that,  in  1840,  the  plaintiff  borrowed 
1,000Z.  of  Strachan  upon  mortgage  of  eight  houses,  with  power 
of  sale  if  the  mortgage  money  was  not  paid  in  two  years,  the 
mortgagee  giving  two  months'  notice ;  with  covenants  on  the  part 
of  the  mortgagor  to  repair  and  to  insure.  An  action  was  brought 
against  *the  plaintiff  upon  the  covenant  to  repair  contained  in  the  [  *167  ] 
mortgage  deed;  and,  by  consent,  judgment  was  entered  up  under 
a  Judge's  order  in  that  action  for  1,0602.  10^.  damages,  which,  it 
was  understood,  was  to  include  the  mortgage  money  and  interest. 

(1)  2  Burr.  1005.  (4)  See  2  Smith's  L.  C.  240,  note  to 

(2)  2  B.  E.  353  (2  H.  BL  402,  414).        MarrioU  v.  Hampton  (llth  ed.  vol.  ii. 

(3)  14  B.  B.  718  (5  Taunt.  143,  160).      p.  436). 
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Dtt  Mbdina  In  the  early  part  of  March,  1848,  the  defendant  Grove,  to  whom 
urovk.  the  judgment  was  assigned  (i),  and  his  attorneys,  the  other 
defendants,  issued  a  capias  ad  satiifadendum  upon  the  judgment, 
indorsed  to  levy  1,Q60Z.  10«. ;  and,  on  the  17th  April,  the  plaintiff 
was  taken  in  execution  under  it.  Between  the  time  of  issuing  the 
writ  and  taking  the  plaintiff  under  it,  various  sums  were  received 
by  the  defendants  Grove  and  Weymouth  for  the  purchase  of  the 
mortgaged  premises,  which  had  been  put  up  to  sale  under  the 
power  contained  in  the  deed  :  but  the  premises  were  to  be  repaired. 
The  amount  actually  received  under  the  sale  was  upwards  of  500/. 
The  plaintiff,  in  order  to  procure  her  release  from  imprisonment 
under  the  ca.  sa.,  executed  a  warrant  of  attorney  for  2,164Z.,  to 
secure  the  payment  of  1,081Z.  148.  2d. ;  and,  in  the  November 
following,  a  fi.  fa.,  indorsed  to  levy  820Z.,  was  issued  upon  the 
judgment  upon  the  warrant  of  attorney ;  and  the  execution  of  that 
writ  forms  the  ground  of  complaint  in  the  second  count.  If  the 
amount  of  the  money  received  from  the  sale  of  the  mortgaged 
premises  was  added  to  the  sums  paid  by  the  plaintiff  or  on  her 
account,  and  taken  in  reduction  of  the  sum  of  1,0812.  14«.  2d.,  the 
amount  secured  by  the  warrant  of  attorney,  the  sum  of  820/.  would 
not,  as  the  jury  have  found,  have  been  due  upon  the  judgment  upon 
that  warrant  of  attorney  upon  which  the  Ji.  fa.  issued. 
r  168  j  We  will  first  consider  the  objection  that  arises  upon  the  pleadings. 

The  action,  in  form,  is  unusual.  The  judgments  stated  in  each 
of  the  counts  are  regular,  for  all  that  appears  in  those  counts :  they 
appear,  upon  the  face  of  the  declaration,  to  be  unsatisfied :  there  is 
no  averment  of  malice,  or  of  the  want  of  reasonable  or  probable  cause 
for  enforcing  them  to  the  extent  to  which  they  were  enforced :  but 
the  ground  of  action  is  that  the  judgments  had  been  partly  satisfied 
by  payments  in  part  satisfaction,  and  that  the  defendants  wrong- 
fully and  injuriously  enforced  them  for  the  whole  amount. 

Pnmd  facie,  the  plaintiff  has  a  right  to  take  out  execution  upon 
an  unsatisfied  judgment  for  the  amount  of  the  debt  or  damages 
recovered.  If  the  judgment  has  been  satisfied  in  part,  application 
may  be  made  to  the  Court  of  Chancery,  or  to  the  equitable  juris- 
diction of  the  Court  of  Common  Law,  to  restrain  the  plaintiff  from 
taking  out  execution,  or  rather  from  indorsing  and  executing  his 
process  for  more  than  actually  is  due  :  but  great  inconsistency  and 
inconvenience  might  arise  if  the  merits  or  force  and  effect  of  a 

(1)  It  appeared  that,  in  November,  1842,  Strachan  had  assigned  all  his 
property  to  Grove. 


VOI-.  Lxxiv.]        1846,    Q.  B.     10  Q.  B.  168—170.  £41 

judgment,  remaining  wholly  unreversed,  and  good  upon  the  face  of    Ds  Mbdina. 
it,  could  be  wholly  or  partially  questioned  in  a  collateral  action  such  as       obovb. 
this,  in  which  the  gist  of  the  action,  as  it  appears  by  the  declaration, 
is  the  levying  for  the  whole  amount  after  it  had  been  reduced  by 
part  payments. 

If  malice  and  want  of  reasonable  and  probable  cause  had  been 
alleged,  they  would  have  formed  the  gist  of  the  action,  and  the 
part  payment  would  only  have  been  a  circumstance  which  alone 
would  not  have  entitled  the  plaintiff  to  maintain  an  action. 

Upon  the  argument,  many  cases  were  cited,  but  none  *which      [  *169  ] 
appeared  to  warrant  such  a  declaration  as  the  present. 

In  Crozer  v.  Pilling  (i),  in  which  the  cause  of  action  was  the 
refusing  to  discharge  a  person  taken  under  a  ca.  $a.  after  tender  of 
debt  and  costs,  the  declaration  contained  an  averment  that  the 
refusal  was  malicious  and  without  reasonable  or  probable  cause. 
In  Page  v.  Wiple{2),  which  was  an  action  for  permitting  and 
suffering  the  plaintiff  to  be  arrested  after  payment  of  the  debt  and 
costs,  the  CouBT  held  that  the  action  would  not  lie,  notwithstanding 
the  declaration  contained  an  allegation  of  malice  (3) :  and  in 
Scheibel  v.  Fairbain  (4)  it  was  held  that  an  action  would  not  lie  for 
not  countermanding  a  writ  after  payment  of  the  debt,  without  an 
allegation  of  malice,  which,  it  was  said  by  the  Court,  was  a 
necessary  ingredient  for  the  maintenance  of  the  action.  The  case 
of  Saxon  v.  CasUe  (5)  is  in  point  with  the  present.  The  defendant 
there,  as  here,  was  stated  to  have  issued  a  writ  of  ca.  sa.  indorsed 
to  levy  more  than  was  due:  and  in  that  case,  though  the  facts 
proved  supported  the  plaintiff's  case,  the  judgment  was  arrested 
because  the  allegation  of  malice  was  omitted  in  the  declaration. 
LiTTiiBDALE,  J.  Said,  in  his  judgment  in  that  case:  ''in  trespass, 
where  the  act  of  arrest  is  in  itself  illegal,  no  averment  of  malice  is 
necessary;  but  in  case  for  suing  out  a  writ  for  more  than  is  due, 
according  to  the  precedents,  and  to  the  principles  of  distinction 
between  actions  of  trespass  and  on  the  case,  malice  must  be 
alleged." 

Many  other  cases  to  the  same  effect  might  be  referred  *to,  but       [  •no  ] 
all  proceeding  upon  the  same  principle:  and  we  do  not  find  any 
substantial  distinction  between  this  and  other  actions  on  the  case 

(1)  28  B.  B.  199  (4  B.  &  0.  26).  contained    no    such    allegation;    and 

(2)  7  B.  B.  470  (3  East,  314).     •  (p.  316)  that  this  was  the  ground  of 

(3)  In  Mr.  East's  report  of  the  case  the  defendant's  objection, 
it  is  stated  that  the  third  count,  on  (4)  1  Bos.  &  P.  388. 
which    the   judgment  was    arrested,  (5)  6  Ad.  &  El.  652. 
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Dc  Medina  for  malicious  prosecution  of  civil  suits  without  probable  cause,  in 
Gbotx.       which  the  allegation  of  malice  is  a  necessary  ingredient. 

We  are,  therefore,  of  opinion,  that  the  judgment  should  be 
arrested.  But,  as  we  think  that,  under  all  the  circumstances  (i)  of 
the  case  (including  the  arrangement  under  which  the  order  of  Mr. 
Justice  CoLTMAN  was  obtained),  there  was  evidence  to  go  to  the 
jury  that  less  than  the  full  amount  of  the  sums  recovered  by  the 
judgments  was  due,  we  do  not  think  it  proper  to  disturb  the  verdict 
given  for  the  plaintiff,  or  to  direct  it  to  be  entered  for  the  defendants 
upon  the  points  reserved.  The  rule  therefore  will  be  absolute  for 
arresting  the  judgment. 

In  the  argument  a  distinction  was  insisted  on  between  the  case 

of  Weymouth,  as  an  attorney,  and   the  other  defendant  Grove. 

But,  as  the  charge  is  of  doing  the  act  knowingly,  and  the  jury 

found  knowledge  against  Weymouth  as  well  as  Grove,  his  character 

of  attorney  will  not  protect  him.     Bighy,  the  other  defendant,  who 

was  an  attorney,  against  whom  knowledge  was  not  proved,  was 

acquitted. 

Rude  absolute  for  airesting  tlie  judgment  {2) , 

DE   MEDINA  r.  GROVE. 

This  was  an  action  for  money  had  and  received,  to  recover  the 
[  •ni  J  amount  levied  under  the  fieri  facias  mentioned  *in  the  second 
count  of  the  declaration  in  the  action  upon  the  case  upon  which 
our  judgment  has  just  been  given. 

The  plaintiff  obtained  the  verdict :  and  the  question  is,  whether 
money  levied  under  a  regular  execution  upon  a  regular  judgment 
unsatisfied  can  be  recovered  back  again  as  for  money  had  and 
received  to  the  plaintiff's  use,  upon  the  ground  that  the  judgment 
has  been  partly  satisfied,  and  that  the  execution,  though  for  less 
than  the  amount  recovered,  is  for  more  than  is  actually  remaining 
due. 

We  are  clearly  of  opinion  that  this  action  is  not  maintainable, 
and  that  the  entire  or  partial  validity  of  a  judgment  good  upon  the 
face  of  it  cannot  be  inquired  into  in  this  form  of  action ;  and  that 
the  only  remedy  in  such  a  case  is  by  application  to  the  equitable 
jurisdiction  of  the  Court,  or  to  a  court  of  equity. 

If  such  an  action  as  the  present  would  lie,  great  inconsistency 

might  follow.     The  Court  might  refuse,  upon  application,  to  interfere 

(1)  It  is  not  thought  necessary  to      the  Court, 
state  these,  no  general  legal  principle  (2)  See  De    Medina  y.   Qrove    and 

having  been  laid  down  as  to  them  by      others,  in  Error,  posty  p.  243. 
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with  the  judgment  or  execution,  and  yet,  if  such  an  action  could  be    Ds  Mbdiica 
brought,  the  defendant  in  the  original  action  might  recover  the       gboVr. 
money  levied,  and  so  defeat  both  judgment  and  execution. 

If  there  was  any  fraud  in  the  case,  that  might  be  a  ground  for 
the  interference  of  the  Court  to  set  aside  the  judgment  or  the 
execution :  but,  whilst  both  remain  unreversed,  it  would  be  contrary 
to  principle  to  reverse  them  in  effect  by  an  action  to  recover  back 
the  amount  levied.  No  case  was  cited,  nor  are  we  aware  of  any 
that  could  be  cited,  to  warrant  such  a  proceeding;  and  we  are 
therefore  of  opinion  that  the  rule  should  be  absolute  for  a  nonsuit. 

Rtde  absolute  for  a  nonsuit. 


IN  THE   EXCHEQUER  CHAMBER. 

(Erbob  from  the  Queen's  Bench.) 


SOPHIA  DE  MEDINA  v.  GROVE  and  WEYMOUTH.        i847. 


(10  a  B.  172—177  ;  S.  C.  11  Jur.  145.) 


Feb,  6. 


Held  by  the  Court  of  Exchequer  Chamber,  affirming  the  judgment  of  [  172  ] 
the  Court  of  Queen's  Bench,  that  no  action  lies  against  an  execution 
creditor  or  his  attorney  for  issuing  Skfi./a.  indorsed  to  levy  the  whole  sum 
recovered  by  a  judgment  which,  to  the  knowledge  of  both,  has  been  partly 
satisfied  by  payments,  unless  malice  and  want  of  probable  cause  be  alleged 
in  the  declaration,  and  proved.    And 

Qucere,  by  Wilbe,  Ch.  J.,  whether,  even  if  such  allegation  and  proof 
were  made,  an  action  is  the  proper  remedy. 

The  plaintiff  below  brought  error  on  the  judgment  in  this 
case  (i),  so  far  as  it  regarded  Grove  and  Weymouth.  Error  was 
assigned  in  the  common  form.    Joinder. 

Lush,  for  the  plaintiff  in  error  : 

The  judgment  of  the  Court  below  puts  the  present  action  on  the 
same  footing  with  actions  for  malicious  arrest  on  mesne  process,  or 
for  malicious  prosecution.  But  there  js  this  difference  ;  that,  when 
the  complaint  is  that  execution  has  been  issued  for  more  than  is 
due,  the  debtor's  liability  has  been  previously  ascertained  by  judg- 
ment, so  that  the  creditor  cannot  excuse  himself  on  the  ground  of 
mistake,  and  his  act  is  primd  facie  illegal ;  whereas,  in  other  cases 
with  which  the  present  has  been  confounded,  the  complainant  has 
merely  been  called  into  Court  in  order  that  his  liability,  whether  civil 
or  criminal,  may  be  ascertained,  an  act  piimd  facie  legal,  so  that  it 
(1)  See  p.  231,  239,  242,  ante. 

16—2 
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Dm  M ■DIVA  mast  be  charged  to  have  been  done  maliciously  and  without  probable 
gboyb.  cause,  in  order  to  negative  the  presumption  of  its  legality.  In  *Saxon 
[  *178  ]  V.  Castie  (1)  the  declaration  contained  no  averment  of  a  scienter.  In 
Sclieibel  v.  Fairbain  (2),  Page  v.  WipU  (3)  and  Gibson  v.  Chaters  (4) 
the  complaint  related  to  mesne  process;  and,  in  the  first  two 
cases,  to  mere  non-feasance  of  that  which  the  defendants  were  not 
required  by  law  to  do.  In  Crozer  v.  PUUng  (6)  the  averment  of 
malice  might  have  been  omitted,  though  it  would  have  been 
necessary  if  the  debtor  had  been  in  custody  on  mesne  process. 
This  view  is  fortified  by  Wentworth  v.  BuUen  (6),  where  the  declara- 
tion complained  of  an  execution  for  more  than  was  due  on  a 
cognovit^  and  contained  no  averment  of  malice. 

(Pabee,  B.  :  The  execution  there  was  in  violation  of  the  terms  of 
the  cognovit:  the  action,  though  in  form  on  the  case,  was  substan- 
tially on  contract,  like  Marzetti  v.  WiUiains  (7).) 

In  Oough  v.  Crihb  (8),  an  action  for  indorsing  a  writ  of  execution 
for  more  than  was  due  on  a  warrant  of  attorney  and*judgment,  the 
declaration  did  not  allege  that  the  defendant  had  acted  maliciously; 
yet  it  was  not  objected  to. 

(Maule,  J. :  The  judgment  of  the  Queen's  Bench  here  proceeds 
upon  the  want  of  averment  that  there  was  no  probable  cause,  as 
well  as  on  the  want  of  an  averment  of  malice.  Suppose  this 
declaration,  remaining  without  alteration  in  other  respects,  had 
averred  that  there  was  probable  cause?) 

Then  it  would  be  contradictory. 

(Wilde,  Ch.  J. :  No :  there  might  be  some  doubt  whether  the 
payment  made  was  to  be  appropriated  to  the  judgment. 

Maule,  J. :  Or,  though  there  was  no  doubt  in  that  respect,  it 
might  be  that  the  judgment  was  to  stand  as  security  for  some 
[•174]       *otherdebt. 

Parke,  B.  :  Suppose  there  was  a  doubt  as  to  the  appropriation, 
what  could  the  creditor  do  but  issue  execution  for  the  whole,  leaving 
the  debtor  to  apply  to  the  equitable  jurisdiction  of  the  Court?    Is 

(1)  6  Ad.  &  El.  652.  (5)  28  E.  B.  199  (4  B.  &  C.  26). 

(2)  1  Bos.  &  P.  388.  (6)  33  B.  B.  353  (9  B.  &  C.  840). 

(3)  7  B.  B.  470  (3  East,  314).  (7)  35  B.  B.  329  (1  B.  &  Ad.  415). 

(4)  2  Bos.  &  P.  129.  (8)  11  M.  &  W.  497. 
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the  ayerment  that  the  creditor  knew  of  the  payment  equivalent  to    di  mrdina 
an  averment  that  there  was  no  probable  cause  for  disputing  the       qboye. 
appropriation  ?) 

The  old  cases  contain  no  allegation  as  to  the  want  of  probable  cause. 
In  an  action  for  distraining  for  more  than  is  due  it  is  not  necessary 
to  aver  malice. 

(Maulb,  J. :  A  distress  is  not  an  act  of  the  law  itself;  the  distrainor 
takes  the  law  into  his  own  hands.  Perhaps,  however,  there  is  not 
much  in  this  distinction;  I  believe  an  execution  creditor  is  not 
bound  to  indorse  his  writ  at  all ;  he  may  put  it  into  the  hands  of 
the  sheriff,  and  leave  him  to  execute  it ;  so  that  he  may  possibly  be 
said,  if  he  does  indorse  it,  to  take  the  law  into  his  own  hands,  as 
much  as  a  distrainor.) 

The  declaration,  in  effect,  charges  a  vexatious  abuse  of  legal  process. 
Waterer  v.  Freeman  (i)  was  an  action  of  this  sort :  the  defendant 
had  sued  out  one  Ji.  fa.  to  which  the  sheriff  returned  that  the  goods 
remained  in  his  hands  for  want  of  buyers,  and  **  the  defendant  well 
knowing  this  (to  the  intent  to  vex  and  double  charge  him  "  (the 
plaintiff) )  *'  afterwards  did  sue  out  another  Jieri  fac.  to  the  same 
sheriff,  and  delivered  it  to  him  to  be  executed,  who  did  thereupon 
levy  the  money  "  &c. 

(Mauls,  J. :  There  the  defendant  oould  have  no  right  to  issue  the 
second  writ:  there  is  no  allegation  here  that  the  defendants  had  no 
right  to  sue  out  execution  for  the  whole  debt,  or  that  they  knew 
they  had  no  such  right.) 

The  facts  alleged  show  this. 

(Mauls,  J. :  No :  there  may  be  circumstances  under  which  the 
writ  might  have  been  sued  out  both  legally  and  equitably.) 

They  are  not  to  *be  assumed.  [  •its  ] 

(Mauls,  J. :  You  are  the  plaintiff,  and  should  have  negatived 
them  by  stating  there  was  no  reasonable  or  probable  cause.) 

In  Grainger  v.  HUl  (2),  which  was  an  action  for  abusing  the  process 
of  the  (3ourt  in  order  illegally  to  compel  the  plaintiff  to  give  up  his 
property,  it  was  held  unnecessary  to  aver  that  the  process  was  without 
reasonable  or  probable  cause. 

(1)  Hob.  205,  266  (3th  ed.).  (2)  4  Bing.  N.  0.  212. 
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Dk  Mbdima        Maule,  J. :  There  the  defendants  arrested  the  plaintiff,  not  to 
Gbotb.       obtain  payment  of  the  debt  owing  from  him,  bat  to  compel  him  to 
give  up  his  ship's  register.) 

Here,  the  object  of  the  execution  is  to  compel  the  plaintiff  to  give 
up  his  money. 

(Parke,  J. :  That  is  effected  by  accomplishing  the  direct  object  of 
the  process. 

Maulb,  J. :  The  special  count  in  Orainger  v.  Hill  (i)  may  be 
taken  as  a  circuitous  count  in  trover. 

Wilde,  Ch.  J. :  The  mortgage  security  in  that  case  was  incomplete 
for  want  of  the  ship's  register ;  and  the  arrest  was  made  with  the 
indirect  object  of  obtaining  the  register.) 

It  was  just  as  consistent  with  the  declaration  in  that  case  that 
there  might  have  been  an  agreement  to  give  up  the  register  as  it  is 
with  this  declaration  that  there  may  have  been  an  agreement  to 
allow  the  judgment  to  stand  as  security  for  some  other  debt.  (He 
then  referred  to  Skinner  v.  Gwiton  (2)  and  to  Com.  Dig.  Action  upon 
the  Case  for  a  Deceipt  (A  4),  to  show  that  the  averments  in  the 
declaration  were  sufficient,  at  all  events,  after  verdict.) 

Watson^  contra^  was  stopped  by  the  Court  (a). 

[  1T6  ]       Wilde,  Ch.  J. : 

I  am  of  opinion  that  the  judgment  must  be  affirmed.  The  law 
allows  every  person  to  employ  its  process  for  the  purpose  of  trying 
his  rights,  without  subjecting  him  to  any  liability,  unless  he  acts 
maliciously  and  without  probable  cause.     The  question  arising 

(1)  4  Bing.  N.  C.  212.  Milward  v.  Sargeant,  6  K.  E.  350,  n, 

(2)  1  Saund.  228  d  (6tli  ed.).  On  (1  East,  566);  Sinclair  v.  Eidred, 
this  poiut,  reference  was  made,  in  the  4  Taunt.  7  ;  Mercer  v.  Sparks,  Owen, 
argument  in  the  Queen's  Bench,  to  51 ;  Field  v.  Mitchell,  6  Esp.  N.  P.  0. 
Gibhs  V.  Pike,  60  R.  E.  749  (9  M.  &  W.  71 ;  Taylor  v.  Henniktr,  12  Ad.  &  EL 
;i51 ,  362).  488 ;  Lewis  v.  Morris,  2  Oar.  &  M.  712  ; 

(3)  On  the  question  as  to  malice,  S.  C.  4  Tyr.  907 ;  Porter  v.  Weston, 
i-eference  was  made,  in  the  argument  5  Bing.  N,  C.  715 ;  Heyvooody.  CoUinge, 
in  the  Queen's  Bench,  to  the  following  9  Ad.  &  El.  268  ;  Com/oot  v.  Fowke, 
authorities,  besides  those  mentioned  55  R  E.  655  (6  M.  &  W.  358) ;  Willis 
in  the  text :  Bromage  v.  Prosser,  28  v.  The  Bank  of  EngUiJid,  43  E.  E.  282 
E.  E.  241  (4  B.  &  0.  247) ;  Drewe  v.  (4  Ad.  &  EL  21).  See  note  (rf)  to  Lake 
Conlton  (note  (6)  to  Harman  v.  Tap-  v.  King,  1  Wms.  Saund.  130,  61ih  ed. 
penden,  6  E.  E.  346,  «.  (l  East,  563); 
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upon  this  record  is,  whether  the  action  is  maintainable  without  the    Dm  Mbdika 

usual  averments  of  malice  and  want  of  probable  cause.    Even  if       gbovk. 

there  be  a  sufficient  statement  of  malice  in  this  declaration,  there 

is  no  sufficient  statement  of  the  want  of  probable  cause.     It  has 

been  admitted  in  argument  that  the  issuing  of  mesne  process 

is  prima  facie  right :  but  a  fortiori  is  the  execution  of  a  judgment 

prifnd  faci£  right ;  the  presumption  in  favour  of  final  process  is 

much  stronger  than  that  in  favour  of  mesne  process.    The  statement 

of  facts  in  this  declaration  is  consistent  with  probable  cause  and 

even  with  absolute  right.    Circumstances  have  been  supposed  which 

would  make  it  undoubtedly  right  to  issue  execution  for  the  whole 

amount  of  the  judgment.     If  an  averment  of  want  of  probable 

cause  is  necessary,  there  are  no  words  here  equivalent  to  such  an 

averment.     In  case  of  dispute  as  to  the  appropriation  of  payment; 

a  person  in  the  situation  of  the  present  defendants  would  have  a 

right  to  litigate  the  question  by  issuing  execution  for  the  whole.     If 

he  applied  to  the  Court  for  leave  to  issue  such  execution,  the  Court 

would  refuse  to  direct  him,  and  leave  *him  to  issue  it  on  his  own       [  *i77  ] 

responsibility.    On  the  other  hand,  the  plaintiff  here  might  have 

applied,    if   the  state  of    facts    justified  the  application,  either, 

before  the  arrest,  to  have  satisfaction  entered  up,  or,  after  the 

arrest,  to  be  discharged.     It  might  therefore  be  a  question  whether, 

even  with  all  proper  averments  on  the  record,  the  proper  remedy 

would  be  by  action.     For  it  might   be  contended   that   what  is 

complained  of  by  the  plaintiff  was  mere  irregularity.     It  does  not 

appear  that  the  party  suing  out  a  writ  of  execution  is  required  to 

indorse  it ;  he  may  let  the  execution  go  generally  for  his  judgment, 

and  leave  the  debtor  to  get  out  of  it  as  he  may :  it  is  not  only 

enough,  but  it  is  necessary,  that  the  process  should  follow  the 

judgment.     However  that  may  be,  there  is  no  authority  to  show 

that  the  employment  of  either  mesne  or  final  process  will  furnish 

ground  of  action  against  the  person  employing  it,  unless  he  has 

acted  maliciously  and  without  probable  cause. 

Maule,   Cresswbll  and  E.  V.  Williams,  JJ.,  and  Parke  and 
KoLFB,  Barons,  concurred. 

Judgment  affirmed. 
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IN  THE  QUEEN'S  BENCH. 

7. 


1847. 

•^Ri^V'-  ^EG.   V.  WE8TBR00K  (]). 


REG.   V.    EVERIST. 

^        ^        (10  a  B.  178—208 ;  S.  C.  16  L.  J.  M.  C.  87  ;  2  New  SesB.  Caa.  599 ;  1 1  Jur.  515.) 

On  appeal  against  a  poor  rate,  by  the  occupier  of  a  brick  field,  a  caae  was 
stated  showing :  That  the  appellant  held  the  land  (ten  acres)  for  the  pur- 
pose of  getting  from  it  clay  to  make  bricks,  under  a  lease  for  seven  or 
fourteen  years,  or  till  the  earth  should  be  all  dug  out.  That  he  paid  27. 
per  acre,  without  reference  to  the  use  made  of  the  land,  and  a  royalty  of 
U,  6(1.  for  every  thousand  of  bricks  moulded  in  any  one  year :  That  the 
value  of  land  in  the  parish,  let  for  general  agricultural  purposes,  was 
2/.  6$.  a  year:  That  the  appellant  had  on  the  field  four  brickmaking 
'*  stools,**  each  stool  capable  of  producing  750,000  bricks :  That  the  field 
originally  contained  sufficient  clay  for  thirty-one  millions  of  bricks :  That 
in  the  year  before  the  rate  was  laid  the  appellant  had  made  nearly  three 
millions :  and  that  there  remained  clay  enough  for  twelve  millions.  The 
Sessions  also  found  that  the  rent  whidi  a  tenant  would  have  been  willing 
to  pay  on  taking  a  lease  of  the  premises  with  liberty  to  consume  the  brick 
earth,  and  without  being  liable  to  royalty,  was  10/.  per  acre.  And  they 
confirmed  the  rate,  by  which  the  appellant  was  assessed  at  2«.  6d.  per  acre, 
and  for  royalty  at  \s.  6d.  per  thousand  on  as  many  bricks  as  the  stools 
were  capable  of  producing  in  a  year.     Held  : 

That  the  rent,  estimated  according  to  the  Parochial  Assessment  Act  (6  &  7 
Will.  lY.  c.  9H),  8.  1  (2),  was  the  proper  criterion  of  the  rate  on  this  property. 

And,  assuming  the  above  facts  to  have  appeared,  without  any  specific 
finding  as  to  the  rent  which  a  tenant  would  be  willing  to  pay, 

That  the  royalty,  together  with  the  fixed  annual  charge,  was  properly 
considered  as  the  rent.  That  the  payment  in  respect  of  the  brick  earth 
was  not  the  less  a  rent  because  the  subject-matter  of  the  renting  was  in 
a  course  of  being  wholly  consumed.  That,  in  absence  of  proof  to  the 
contrary,  the  Sessions  were  right  in  assuming  the  number  of  bricks  which 
the  stools  could  make  to  have  been  actually  made  within  the  year  of  rating. 
That  the  rate  was  properly  assessed  on  the  number  suppobed  to  be  made  in 
the  particular  year.  And  that  no  deduction  was  to  be  made  for  the  breeze, 
ashes,  and  other  materials  used  in  making  the  bricks,  it  being  presumable 
that  these  were  allowed  for  in  fixing  the  royalty. 

But,  Held  further : 

That,  the  Sessions  having  found  specifically  the  sum  which  a  tenant  in 
their  opinion  would  give'  on  taking  a  lease  with  liberty  to  consume  the 
earth,  and  without  royalty,  namely  10/.  a  year  per  acre,  tliat  sum  (from 
which  tenant's  rates  and  taxes  were  to  be  deducted)  must  be  considered  as 
the  rent  within  the  meaning  of  the  Parochial  Assessment  Act  (6  &  7 
Will.  IV.  c.  96),  s.  1 ;  and  no  inference  from  other  facts  was  admissible. 
And  this  Court  ordered  the  rate  to  be  amended  accordingly. 

In  another  case  not  materially  differing,  but  in  which  the  Sessions  neither 
expressly  stated  the  rent  which,  in  their  opinion,  a  tenant  might  reason- 
ably be  expected  to  pay,  nor  gave  data  for  estimating  it,  except  by  stating 
the  number  of  stools  at  work,  and  the  amount  of  royalty  actually  paid 
(under  an  agreement  still  subsisting)  in  the  five  years  immediately  before 

(1)  Foil,  in  lieg.  v.  Ahiey  Cemetery  (2)  Bepealed  as  to  metropolis    by 

Co,  (1873)  L.  B.  8  Q.  B.  515,  520,  42      32  &  33  Vict,  c.  67,  s.  77.— A.  C. 
L.  J.  M.  C.  124.— A.  C. 
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that  for  which  the  rate  was  made;  and  the  question  propounded  was  Esa. 

"  What  is  the  net  annual  value  of  the  land  ?  "  «. 

Held:  that  the  fixed  sum  paid  for  occupation «  and  the  royalty,  consti-  ^Vkstbbook. 
tated  the  rent :  but  that  this  Court  could  not  determine  the  amount  which, 
at  the  time  of  making  the  rate,  a  tenant  about  to  take  a  lease  might 
reasonably  be  expected  to  pay.  Nor,  in  the  absence  of  materials  for  such 
estimate,  could  the  assessment  be  grounded  on  the  ordinary  amount  of 
rent  paid  for  land  in  the  parish  used  for  agricultural  purposes,  or  the 
amount  paid  for  the  best  gat^en  ground  in  the  parish. 

The  CoUBT  sent  the  rate  back  to  the  Sessions,  to  be  amended  according  to 
the  principles  laid  down  in  the  preceding  case. 

The  case  of  Reg.  v.  Westbrook  was  as  follows. 

On  appeal  by  Edward  Westbrook  and  others  against  *a  rate,  made  in       [  *i  7t>  ] 
May,  1845,  for  the  relief  of  the  poor  of  the  parish  of  Heston,  Middle- 
sex, the  Sessions  confirm^  the  rate,  subject  to  the  opinion  of  this 
Court  on  a  case,  of  which  the  following  were  the  material  statements. 

The  appellants  are  brickmakers,  and,  for  the  purpose  of  carrying 
on  that  trade,  they  occupy  various  plots  of  land  in  the  parish  of 
Heston  in  Middlesex,  amounting  altogether  to  128  acres,  2  roods 
and  86  perches.  They  were  rated,  by  the  rate  or  assessment 
appealed  against,  in  respect  of  their  occupation  of  such  land,  at 
several  sums,  amounting  in  the  whole  to  1172.  Is.  Id.,  that  rate 
being  laid  at  Is.  6d.  in  the  pound  on  the  amount  of  what  the  respon- 
dents contended  was  the  right  estimate  of  the  annual  value  to  let  of 
the  land  in  question.  The  only  dispute  at  the  Quarter  Sessions  was 
as  to  the  amount  of  the  annual  value  in  respect  of  which  the  rate 
ought  to  be  laid  on  each  of  the  appellants. 

The  case  then  set  out  the  actual  ratings  in  a  table,  by  which  it 
appeared  that  Westbrook  was  rated,  under  the  title  ''Edward 
Westbrook,  or  occupier,"  for  ** brick  field  and  buildings"  of  the 
''estimated  extent"  of  10a.  1  r.  82 p.,  and  "rateable  value"  of 
1592. 10s. ;  assessed  at  Is.  6d.  in  the  pound.  The  ratings  of  all  the 
appellants  were  made  on  the  same  principle ;  and  it  was  deemed 
sufficient  to  confine  the  statement  of  the  case  to  the  above  recited 
rating  of  E.  Westbrook,  whose  assessment,  under  that  rating, 
amounted  to  IIZ.  19s.  Sd.  If  the  rate,  as  to  him,  was  right,  it 
would  be  so  as  to  the  other  parties ;  if  wrong  as  to  him,  it  would  be 
80,  proportionally,  as  to  the  others.  Westbrook's  assessment  was 
calculated  as  follows. 

10  acres,  1  rood,  and  82  perches,  at  468.  per  acre,  is        £28  10    0       [  i80  ] 

For  four  stools  for  making  bricks, 
each  stool  being  capable  of  pro- 
ducing in  the  year  750,000  bricks 
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Rao.  Brought  forward  £23  10  0 
Wbstbbook.  ^^  1^*  6t2-  P^f  thouBand,  being  the 
sum  payable  to  the  landlord  for 
each  one  thousand  bricks  moulded 
on  the  ground,  in  addition  to  the 
above  46«.  per  acre  -  -  -  £56  6  0 
From  which  is  deducted  10  per  cent., 
as  allowed  by  the  Excise  for  waste, 
spoilage,  &c. 5  12    0 


£50  18    0 


For  this  sum,  a  further  deduction  is 
made  of  about  88  per  cent,  for  the  ^ 
breeze,  ashes  and  other  foreign 
materials  used  by  the  brickmaker 
with  the  clay  in  making  bricks,  and 
for  that  portion  of  the  land  which 
is  being  dug  out,  viz.      -        -        -        16  18    0 


Leaving  a  balance  of    -        -      £84    0    0 
per  stool,  (which)  having  been  multiplied  by  four, 

there  being  four  stools  at  work,  amounts  to  -         186    0    0 

£159  10    0 


The  following  are  the  facts  agreed  on  by  the  parties  and  found 
by  the  Court  of  Quarter  Sessions. 

In  all  previous  rates  the  appellant  has  been  rated  on  an  estimated 
value  of  about  one  eighth  only  of  the  sum  which  is  inserted  in  the 
rate  appealed  against,  such-  former  rates  having  been  laid  with 
reference  to  the  value  of  the  land  for  any  purposes  of  agriculture 
to  which  it  might  be  applied.  But,  in  laying  the  rate  appealed 
against,  the  respondents  calculated  the  number  of  bricks  which,  on 
the  land  in  question,  were  capable  of  being  made  in  the  manner 
hereinbefore  mentioned:  and  the  result  was  the  large  increase 
above  stated. 

In  the  business  of  brickmaking  the  following  things  are  necessarily 
done.  The  superficial  soil  being  removed,  the  clay  or  brick-earth 
is  dug  out.  Various  foreign  raw  materials  are  purchased  and 
[  *^si  ]  brought  to  the  ^brick  field  by  the  brickmaker ;  for  instance,  chalk, 
breeze,  sand,  ashes  and  straw.  Some  of  these  materials  are  always 
added  to  the  clay  or  brick  earth.     Sand  and  breeze  are  always  so 
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used,  and,  in  the  parish  of  Heston,  are  obtained  by  water  and  land  Rso. 
carriage,  the  former  from  Woolwich  in  Kent,  a  distance  of  about  wbstbbook. 
thirty  miles  from  Heston,  and  the  latter  from  London,  a  distance 
of  about  fourteen  miles.  The  quantity  of  chalk,  ashes  and  breeze 
required  to  be  used  depends  on  the  quality  of  the  clay.  Sometimes 
the  clay  requires  to  be  washed ;  and,  for  the  purpose  of  washing  it, 
a  steam  engine  is  erected  and  used  in  many  cases,  but  does  not 
happen  to  be  so  on  the  field  in  question.  The  clay  has  also  to  be 
ground  or  mixed  in  a  mill  called  a  pug  mill.  Each  pug  mill  is 
worked  by  one  horse ;  and  one  is  necessary  for  each  stool ;  a  stool 
being  a  frame  or  table  at  which  the  bricks  are  moulded :  and  a  gang, 
consisting  of  a  moulder,  a  temperer  and  an  off  bearer,  a  walk  flatter, 
two  pug  boys  and  a  barrow  boy.  Each  stool  is  capable  of  making 
about  750,000  bricks  in  a  year.  The  amount  of  capital  required 
to  enable  the  brickmaker  to  work  each  such  stool  is  about  900Z. 
Skill  and  care  are  required  in  mixing  and  applying  the  several 
materials  above  mentioned,  as  well  as  in  the  making  and  burning 
the  bricks :  and  ignorance  or  carelessness  on  the  part  of  those  who 
mix  the  materials,  make  the  bricks,  or  have  to  attend  to  the  burning 
of  them,  would  destroy  the  bricks.  During  the  manufacture,  the 
bricks  are  liable  to  be  injured  by  the  weather ;  and  a  single  storm 
of  heavy  rain  or  hail  has  been  known  to  cause  injury  to  such  bricks 
in  a  single  brick  field  to  the  extent  of  several  hundred  pounds. 
The  excise  duty  on  bricks  is  also  payable  on  the  whole  number  once 
^moulded,  whatever  may  afterwards  become  of  them,  and  increases  [  *182  ] 
the  amount  of  capital  required  to  carry  on  the  trade ;  but  an  allow- 
ance of  10  per  cent,  is  made  by  the  excise  for  waste,  spoilage,  &c. 
Bad  and  short  seasons  also  render  the  process  of  manufacture  of 
bricks  of  a  precarious  nature,  and  subject  the  brickmakers  to  con- 
siderable losses. 

The  clay  or  brick  earth  obtained  from  the  appellant's  field  has 
never  been  sold  by  the  appellant  in  its  unmanufactured  state  :  and 
the  only  use  to  which  he  applies  the  field,  or  such  clay  or  brick 
earth,  has  been  in  making  bricks  there  with  the  different  foreign 
materials  before  mentioned  and  the  clay  or  brick  earth  obtained 
from  the  field.  When  the  clay  or  brick  earth  is  wholly  used  up  in 
a  field,  the  surface  soil  is  replaced,  and  the  field  becomes  generally 
available  for  agricultural  purposes,  but  must  generally,  though  not 
always,  be  considered  as  considerably  deteriorated  by  having  been 
dug  out. 

The  above  mentioned  field  has  been  used  in  the  production  of 
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Bko.  bricks,  vrith  four  stools  at  work  in  it,  for  six  years  now  last  past. 
WiKTBuooK.  Daring  the  last  year  about  one  acre  has  been  used  up,  and  about 
four  acres  of  the  remaining  surface  was  applied  to  no  useful  purpose : 
but  part  of  such  remaining  surface,  as  well  as  that  part  where  the 
clay  had  been  removed,  was  and  is  used  as  a  drying  ground  for  the 
bricks  made  during  the  year.  The  number  of  bricks  actually  made 
on  the  field  in  question  in  1844  was  2,800,000.  The  whole  of  the 
field  is  calculated  to  have  contained  originally  clay  sufficient  to  make 
31,000,000  bricks ;  and  the  part  still  un worked  is  calculated  to  con- 
tain clay  sufficient  to  make  12,000,000  of  bricks. 

[  •188  ]  It  is  not  usual  for  any  one  to  rent  a  brick  field  upwards  *of  ten 

acres  in  size  in  Heston,  or  in  any  other  part  of  England,  for  the 
purpose  of  their  carrying  on  the  business  of  a  brickmaker  and  of 
using  the  clay  found  in  such  field  in  such  business,  except  on  lease 
for  a  term  of  seven  years  at  least,  subject  to  its  determination 
sooner  in  the  event  of  such  clay  being  sooner  exhausted.  The 
appellants  severally  hold  under  such  leases ;  and  Westbrook  holds 
the  field  above  mentioned  for  a  term  of  seven  or  fourteen  years,  or 
till  the  earth  is  dug  out ;  and  he  is  liable  to  pay  to  his  landlord  20/. 
per  annum  as  rent  certain  for  the  same,  being  a  trifle  under  the 
sum  of  21.  per  acre,  without  any  reference  to  the  kind  of  use  which 
he  may  make  of  the  land  :  and  he  is  also  liable,  in  addition  thereto, 
to  pay  his  landlord  a  separate  sum  called  a  royalty,  or  realty,  of  Is.  6r/. 
for  every  1,000  of  bricks  moulded  on  such  land  in  any  one  year. 

The  rent  per  acre  for  the  above  mentioned  field  of  10  a.  1  r.  32  p., 
which,  on  so  taking  a  lease  thereof  with  liberty  to  consume  the  soil 
and  clay  or  brick  earth  (and  without  any  liability  to  pay  any  royalty 
in  respect  of  the  number  of  bricks  made),  any  tenant  would  have 
been  willing  to  pay,  would  have  been  the  sum  of  10/.  per  acre  only. 
The  usual  tenant's  rates  and  taxes  payable  in  respect  of  the  same 
land  would  amount  to  1/.  15^.  per  acre. 

The  appellants  contended  that  the  amount  of  rent  per  acre  which 
a  lessee  would  give  as  above  stated,  diminished  by  the  afore- 
mentioned sum  of  1/.  15^.  payable  for  usual  tenant's  rates  and 
taxes,  is  the  highest  sum  on  which,  in  respect  of  yearly  value,  the 
rate  ought  to  be  laid. 

[  ♦184  ]  The  respondents  contended  that  the  foregoing  rate  *on  E.  West- 

brook  was  rightly  laid,  and  for  the  following  reasons.  That,  inas- 
much as  it  is  ascertained  that  a  brickmaker  pays  a  rent  commen- 
surate with  the  number  of  bricks  made,  such  rent  must  be 
considered  as  the  criterion  of  the  annual  value  of  the  land  while 
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being  worked  oat  for  bricks,  and  tbat,  unless  tbis  mode  of  rating  uibo. 
was  adopted,  brick  lands  could  not  be  fairly  rated.  Tbattbere  is  a  westbbook. 
great  objection  to  taking  tbe  yearly  value  at  per  acre :  1.  On  account 
of  the  difficulty  of  ascertaining  the  depth  and  quality  of  brick  earth 
in  each  case.  2.  That  one  brickmaker  might  employ  twenty 
moulders  on  a  single  acre,  and  so  quickly  and  almost  immediately 
consume  the  clay,  and  consequently  be  assessed  to  and  pay  a  rate 
for  a  short  period  only ;  whereas  another  individual,  holding  the 
same  quantity  of  land,  from  want  of  capital  or  other  causes,  might 
employ  but  few  moulders,  and  thereby  continue  to  be  rated  for  a 
greater  number  of  years ;  and  the  principle  of  rating  thereby 
become  uncertain.  8.  That  a  great  difficulty  would  ensue  by  such 
mode  of  rating,  from  tbe  necessity  of  repeated  admeasurements  to 
ascertain  the  quantity  of  land  digging  and  manufacturing  into 
bricks.  And,  lastly,  the  general  uncertainty  that  must  necessarily 
attend  the  rating  of  property  buried  beneath  the  surface  of  the  soil. 
The  respondents,  therefore,  contended  that  the  only  just,  fair,  and 
legal  mode  of  rating  this  property  was  to  ascertain  the  number  of 
stools  to  be  worked,  and  then  rate  upon  the  actual  rent  paid  by  the 
lessee  to  the  lessor  after  all  legal  and  proper  deductions  and  allow- 
ances. Supposing  this  mode  of  rating  to  be  recognised  by  the  Court 
as  the  proper  one,  the  amount  of  the  rate  was  to  stand,  unless 
deductions  hereinafter  mentioned  were  allowed. 

The  appellants  contended  that  the  rate  ought  to  be  reduced,  and  [  185  j 
that  the  land  ought  to  be  rated  at,  and  not  beyond,  such  annual 
value  as  it  would  let  at  for  any  purposes  of  agriculture  only  to 
which  it  might  be  applied.  It  was  agreed  that,  as  such  land,  the 
annual  value  per  acre  would  be  2{.  68.  The  appellants  also  con- 
tended that,  if  this  their  first  proposition  could  not  be  maintained, 
still  the  principle  on  which  the  respondents  had  proceeded  was 
clearly  wrong,  for  the  following  reasons.  That,  on  the  facts  before 
found  by  the  Sessions,  if  the  value  of  the  privilege  conferred  on  the 
occupier,  as  derived  from  the  employment  of  his  skill,  labour,  and 
capital  in  manufacturing  bricks,  be  all  taken  into  account,  still  the 
rent  per  acre  at  which  the  said  field  might  reasonably  be  expected 
to  let  from  year  to  year  (with  the  privilege  of  taking  the  said  brick 
earth  as  incident  to  the  demise  of  the  said  field),  free  of  all  usual 
tenant's  rates  and  taxes,  is  the  only  lawful  criterion  by  which  tlie 
amount  of  rateable  value  can  be  ascertained :  and  that  the  rate 
ought,  therefore,  on  the  facts  above  stated  and  found,  to  be  reduced 
from  159/.  10«.  to  851.  10«.     The  appellants  also  contended  that,. 
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Rso.  even  if  the  respondents  were  right  in  valuing  the  said  oceapation, 
Wbstbbook.  as  they  had  done,  by  calculating  the  capabilities  of  producing  bricks 
at  the  several  stools  likely  to  be  employed  on  the  land,  still  the  land 
ought  not  also  to  be  subjected  to  a  charge  of  46«.  per  acre,  as  other 
lands  are  rated  in  the  same  parish,  the  said  10  a.  1  r.  82  p.  not  being 
employed  for  agricultural  purposes,  but  being  wholly  used  in  the 
making  of  bricks,  either  in  obtaining  therefrom  brick  earth,  or  as  a 
drying  ground,  or  otherwise  in  the  production  of  the  very  bricks  on 
[  *]88  J  which  the  estimate  and  rate  are  made.  *And  the  appellants  also 
contended  that,  even  if  the  respondents  had  rightly  imposed  the 
rate  in  respect  of  the  said  46«.  per  acre,  and  in  respect  of  the  gross 
charge  on  the  calculation  of  750,000  bricks  as  capable  of  being 
produced  in  the  year  at  each  stool,  still  the  deductions  allowed  by 
the  respondents  were  erroneous  and  insufficient :  and  the  appellants 
contended  that  the  deductions  ought  to  be  allowed  in  respect  of  the 
amount  of  tenant's  rates  and  taxes,  which  is  8«.  6d,  in  the  pound 
on  the  rental  or  rateable  value,  and  451,  in  respect  of  interest  on 
the  capital  invested  in  working  each  stool. 

The  Sessions  overruled  these  objections  and  claims  of  the 
appellants,  and  confirmed  the  rate,  subject  to  the  opinion  of  this 
Court  on  the  several  questions  and  claims  above  stated. 

If  the  Court  of  Queen's  Bench  should  be  of  opinion  that  the 
respondents'  mode  of  rating  was  correct,  the  order  of  Sessions  was 
to  be  affirmed  :  otherwise  that  order  to  be  quashed,  and  the  rate  to 
be  amended,  and  any  such  other  order  to  be  made  in  the  premises 
as  the  Court  of  Queen's  Bench  should  deem  to  be  just. 

The  case  of  Reg.  v.  Wesibrook  was  argued  in  last  Hilary  Term  (i). 

Martin  and  Clarkson,  in  support  of  the  order  of  Sessions  : 

The  rent  of  the  land  at  46^;.  per  acre,  and  the  royalty  which  the 
four  stools  might  be  expected  to  produce  in  the  particular  year,  at 
Is.  6d.  per  thousand  of  bricks,  were  the  proper  basis  of  the  rate. 
That  brick  lands  are  rateable  in  respect  of  their  product,  under 
stat.  48  Eliz.  c.  2,  s.  1,  is  clear  from  Rex  v.  Alherbury  (2), 
I  •187  ]  *Rex  V.  Woodland  {?),  and  Rex  v.  Brown  (4) ;  the  only  question  is 
as  to  the  scale  of  rating.  As  to  that,  the  case  of  the  appellant 
Wight  wick  in  Rex  v.  Attwood  (6)  is  not  materially  different  from 

(1)  January    16th,    1847.      Before  (3)  2  East,  164. 
Lord     Deuman,     Ch.    J.,    Patteson,  (4)  8  East,  528,  529. 
Coleridge  and  Wightman,  J  J.  (5)  30  R.  R  322  (6  B.  &  C.  277). 

(2)  1  East,  633. 
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this.  There  the  lessee  of  a  coal  mine  paid  royalties  for  the  coal  Bbo. 
raised ;  when  the  rate  was  made  he  had  paid  them  during  five  wbstbbook. 
months,  to  an  ascertained  amount,  and  he  was  rated,  properly,  as 
the  Court  held,  on  the  sum  which  the  overseers  considered  the 
annual  value  of  the  royalties.  [They  also  cited  Rex  v.  Bedworth  (i). 
Rex  V.  Parrot  (2),  Rex  v.  The  Hull  Dock  Company  (3),  Rex  v. 
Mirfield  (4),  R^x  v.  Lord  Granville  (5).]  The  appellants  endeavour  [  188  ] 
to  deduce  the  principle  of  rating  in  the  present  case  from  the 
Parochial  Assessment  Act,  6  &  7  Will.  IV.  c.  96,  s.  1,  contending 
that  the  proper  criterion  of  amount  is  the  rent  per  acre  at 
which  the  field  might  reasonably  be  expected  to  let  from 
year  to  year  with  the  privilege  of  taking  the  brick  earth, 
free  of  all  usual  tenant's  rates,  &c.  But  that  statute  does  not 
affect  the  present  case.  The  deductions,  there  prescribed,  for 
attaining  the  net  annual  value  of  the  hereditaments  previously 
mentioned  apply,  not  to  such  property  as  brick  lands,  which  are 
rendered  productive  by  actually  taking  away  the  substance,  but  to 
the  more  usual  subjects  of  rating,  as  houses  and  farm  buildings  and 
lands,  which  need  repairs  and  other  annual  outlay  to  make  them 
yield  a  profit,  and  in  which  the  profitable  subject  is  renewable  at  an 
expense.  The  proviso  at  the  end  of  sect.  1,  as  to  the  hereditaments 
previously  referred  to  in  that  clause,  does  not  preserve  or  affect  any 
principle  which  can  operate  upon  the  present  subject-matter.  The 
rate  on  a  brick  field  must  be  calculated  upon  the  simple  estimate  of 
rent  and  royalties. 

(Coleridge,   J.:    In  the  present  case    there  is   some   expense 
incurred  to  make  the  land  productive.) 

That   is   the    mere   expense  of    getting  the  materials,  and  is  a 
distinct  matter  from  the  rent. 

(CoLBRinoE,  J.  referred  to  the  explanation  of  the  word  ''  liabilities  " 
in  Reg.  v.  Capel  (6).) 

The  appellants  will   contend   that  the  royalty  is  not  such  a 
render  as  *can  be  incorporated   with   the  rent  for   the  present       [  •iso  ] 
purpose  :    but  in  Daniel  v.  Oracie  (7)  this  Court  held  that  an 

(1)  9  B.  B.  476  (8  East,  387).  5  M.  &  S.  394. 

(2)  2  B.  B.  672  (5  T.  B.  593).     See  (4)  25  B.  B.  412  (10  East,  219). 
Beg.  V.  Vange,  61  B.  B.  219(3  a  B.  242).  (5)  32  B.  B.  627  (9  B.  &  C.  188). 

(3)  3  B.  &  C.  516,  was  cited ;  but  (6)  54  B.  R  580  (12  Ad.  &  El.  382, 
probably  the  reference  intended  was  412,  &c.). 

to   Bex  V.  The   HuU  Dock  C<mpany,  (7)  66  B.  B.  322  (6  Q.  B.  145). 
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Bso.        agreed  sum  per  thousand  for  bricks  gotten  from  a  brick  mine  was  a 
WnTBBooK.   ^^^  ^^f  which  a  distress  lay. 

(GoLEBinoB,  J. :  A  difficulty  is  thrown  on  you  by  the  statement 
in  the  case,  that,  in  point  of  fact,  the  rent  which,  on  taking  a  lease 
with  liberty  to  consume  the  brick  earth  (and  without  liability  to 
royalties),  any  tenant  would  pay,  is  lOL  per  acre.) 

The  appellant  has  consented  to  take  the  land  on  different  terms, 
upon  the  chance  of  such  profit  as  the  brick  earth  may  yield. 

(Coleridge,  J.:  If  he  sold  his  interest,  the' land,  as  the  case 
finds,  would  be  estimated  as  worth  the  rent  of  101,  per  acre.) 

The  other  parts  of  the  case  are  inconsistent  with  this  statement. 
The  deductions  allowed  in  the  present  assessment  are  not  merely 
sufficient,  but  in  their  nature  such  as  perhaps  ought  not  to  have 
been  conceded. 

Hill,  Deedes  and  Pashley,  contra  : 

The  rate  ought  to  be  calculated  upon  a  permanent  value,  not 
upon  a  disproportionate  profit  casually  thrown  into  a  single  year. 
But  the  case  furnishes  no  materials  for  ascertaining  such  a  value. 
The  number  of  stools  does  not  show  it;  for  a  man  may  find^it 
advantageous,  at  a  particular  time  when  sales  are  quick,  to  put  up 
more  stools  than  he  will  find  employment  for  in  after  years.  The 
rent  of  lOZ.  is  assigned,  not  only  to  the  first  year  of  working,  but 
to  the  next  and  subsequent  years  when  the  field  is  becoming 
exhausted  :  this  cannot  be  a  correct  calculation.  The  principle  of 
the  Parochial  Assessment  Act,  6  &  7  Will.  lY.  c.  96,  s.  1,  is  to  attain 
[*190]  the  net  annual  value  by  making  deductions  for  rates  and  ^taxes, 
repairs,  insurance,  and  other  expenses  necessary  to  keep  the 
premises  in  a  condition  which  will  command  the  rent ;  the  value 
is  thus  reduced  to  that  of  a  permanent  estate ;  a  property  that  is 
never  to  become  exhausted.  On  the  principle  assumed  in  the 
present  case,  which  excludes  this  kind  of  calculation,  the  property 
is  more  highly  rated  because  it  is  in  a  course  of  being  destroyed  : 
and,  if  a  process  could  be  found  by  which  the  clay  could  from  year 
to  year  be  renewed,  the  rate  would  be  lowered  in  proportion  to  the 
expense  of  that  process,  though  the  real  value  of  the  property 
would  be  much  increased.  The  fee  simple  of  land  under  ordinary 
circumstances  has  been  reckoned  at  thirty-three  years'  purchase ; 
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and  brick  lands  might  come  under  that  estimate  if  the  soil  either  Rao. 
dM  not  become  destroyed,  or  was  exhausted  so  slowly  that  the  westbrook. 
progress  of  destruction  was  not  appreciable.  But  that  is  not 
the  case,  and  the  difference,  for  the  purpose  of  rating,  between 
ordinary  lands,  and  property  which  must  perish  if  there  cannot  be 
certain  deductions  and  outgoings  for  the  purposes  of  preservation 
and  reproduction,  was  pointed  out  as  early  as  Rex  v.  Brograve  (i) : 
and  the  distinction  has  been  constantly  acted  upon :  it  was- 
expressly  adopted,  for  instance,  in  Rex  v.  Tomlinson  (2).  The 
true  principle  of  rating,  in  the  present  case,  would  be  to  ascertain 
what  a  person  would  give  for  the  land  as  brick  land,  allowing  a 
deduction  in  the  nature  of  that  which  would  be  made  for  repro- 
ducing what  is  destroyed,  if  there  were  an  invention  for  renewing 
it  as  the  power  of  the  soil  to  bring  forth  vegetable  products  is 
renewed  by  means  of  manure.  The  only  reproductive  *fund  [  •l*!  ] 
supposable  in  this  case  would  be  an  annual  reserve  of  so  much  as 
would  purchase  a  new  brick  field  when  the  present  one  was 
exhausted.  The  incorrectness  of  the  course  adopted  in  this  rate 
may  be  shown  by  supposing  that,  in  a  single  year,  the  building  of 
a  viaduct  or  other  great  work  in  the  neighbourhood  of  the  field 
caused  a  demand  for  bricks  which  almost  exhausted  it  at  once. 
The  rate  in  that  year,  on  the  present  principle,  would  be  extrava- 
gant ;  in  the  next  year  it  would  sink  almost  to  nothing.  The  very 
nature  of  rent  implies  that  there  is  something  capable  of  being 
rendered  from  year  to  year,  and  which  is  produced  and  reproduced 
by  the  land.  On  the  same  principle  it  is  laid  down  that  **  tithes 
shall  not  be  paid  of  any  thing  that  is  of  the  substance  of  the  earth 
and  are  not  annual,  as  "  (among  other  things)  **  brick : "  2  Inst.  651. 
Without  pointing  out  the  precise  mode  of  assessment  which  should 
be  adopted  here,  it  may  be  pronounced  that  any  which  does  not 
give  the  net  annual  value  communibus  annis  is  wrong.  The 
principle  of  rating  on  the  average  is  supported  by  Rex  v.  The  Hull 
Dock  Company  (8) :  and  the  Court  there  relied  upon  Rex  v.  Mir- 
jield  (4).  *  *  And  the  decision  in  that  case  was  recognised  by  [  192  ] 
the  Court  in  Rex  v.  Ferrybridge  (5).  As  to  Rex  v.  Attwood  (6), 
which  was  cited  as  establishing  that  the  rate  is  to  be  measured 
by  the  rent  and  that  the  rent  is  measurable  by  the  royalties  paid, 
Wightwick's  case,  there  stated,  involved  very  different  questions 

(1)  4  Burr.  2491,  2493.  (4)  25  B.  B.  412  (10  East,  219). 

(2)  32  B.  B.  616  (9  B.  &  0.  163).  (5)  25  B.  B.  411  (1  B.  &  C.  375). 

(3)  5  M.  &  S.  394.  (6)  30  B.  B.  322  (6  B.  &  C.  277). 
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Bko.        from  those  now  raised ;  and  the  subject  of  occupation  was  a  coal 
Wbstbeook.   mine,   which   requires   an  expensive  plant,  and  a  continued  and 
KsG.        heavy  outlay  for  draining  and  other  purposes,  so  that  the  tenant 
Evj»iBT.      necessarily  works  without  much  intermission,  to  get  in  the  interest 
of  his  money,  even  though  prices  should  fall :  the  royalties,  there- 
fore, may  give  a  sufficiently  correct  measure  of  the  production  from 
year  to  year.    But  the  permanent  expenses  of  a  brick  field  are 
-comparatively  small;    and    the    tenant  is  not  under  the  same 
necessity  of  working  upon  any  uniform  scale.     The  only  basis, 
therefore,  which   the  case,  as  stated,  affords  for  calculating  the 
rateable  value  is  the  estimated  rent,  the  royalties  being  laid  out 
of   consideration.     The  value,   at  all   events,  cannot   be  carried 
higher  than  the  102.  annually  per  acre,  subject  to  the  deduction  of 
[  *193  ]       tenant's  rates  and  taxes,  which  is  correctly  *made,  as  well  as  the 
other  deductions  stated  in  the  case.     The  ashes  and  other  foreign 
materials  used  in  manufacturing  the  bricks  could  not  be  included 
in  a  rate  on  the  produce  of  the  land. 

Cur.  adv.  mdt. 

The  case  of  Reg.  v.  Everist  was  as  follows. 

On  appeal  by  Henry  Everist  against  a  rate  made  in  January, 
1846,  for  the  relief  of  the  poor  of  the  parish  of  Frindsbury  in  the 
county  of  Kent,  the  Sessions  confirmed  the  rate,  subject  to  the 
opinion  of  this  Court  on  the  following  case. 

The  appellant  is  the  occupier  of  a  piece  of  land  in  the  parish  of 
Frindsbury,  containing  brick  earth  on  which  he  makes  and  bums 
bricks.  He  entered  upon  the  occupation  by  virtue  of  the  following 
memorandum  of  agreement,  and  has  since  continued  to  occupy 
upon  the  same  terms  without  any  formal  renewal  of  the  contract. 
(The  case  stated  the  material  parts  of  the  agreement  as  follows.) 

Memorandum  of  an  agreement  entered  into,  the  8rd  day  of  July, 
1835,  between  John  Batten,  of  &c.,  (as  agent  to  Thomas  Hankey, 
Esquire,  of  the  city  of  London,  merchant)  on  the  one  part,  and 
Henry  Everist,  of  &c.,  on  the  other  part  First,  that  the  said 
John  Batten  agrees  to  let  to  the  said  H.  E.  a  certain  piece  of  land 
as  a  brickfield,  which  is  now  and  has  been  for  the  last 
years  in  the  occupation  of  the  said  H.  E.,  as  marked  out  ^c, 
in  a  field  called  Brickfield  &c.,  in  the  parish  &c.,  containing  by 
admeasurement  acres,  together  with  the  cottages  thereon, 

[  •J94]       on  which  to  make  and  burn  bricks,  for  three  years  *certain  from 
Christmas,  1834,  to  Christmas,  1887,  on  the  following  terms :  To 
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make  or  pay  for  one  millioQ  of  bricks  at  least,  for  each  year  of  the  Bbo. 
above  period,  at  the  rate  of  2«.  9d.  per  thousand,  and  so  on  for  evshist. 
every  thousand  beyond  the  said  million ;  to  be  considered  and  esti- 
mated between  the  parties  to  be  the  same  number  as  the  duty  to 
the  King  is  actually  paid  for,  such  payment  to  be  considered  due 
and  payable  as  a  rent,  and  to  be  made  on  25th  March  and  29th 
September  in  each  year  during  the  said  term  hereby  granted,  and 
in  each  and  every  year  during  which  the  said  H.  E.  continues  to 
occupy  the  said  brickfield  and  cottages.  The  said  John  Batten,  as 
agent,  &c.  (for  Hankey),  is  to  be  at  liberty  to  distrain  the  goods  &c. 
there  found,  and  levy  such  arrears  of  the  said  payments  or  sums  of 
money  as  shall  be  behind  and  unpaid,  in  like  manner  as  by  law 
might  or  could  be  done  in  case  such  arrears  were  due  for  rent  of 
the  said  brickfield.  (Then  followed  stipulations,  not  now  material, 
as  to  a  wharf  and  the  creeks  and  road  leading  to  it.  The  bricks 
were  to  be  made,  clamped  and  burned  on  the  ground  marked  out, 
and  a  clear  road  left  over  it,  &c.)  And,  whereas  the  said  H.  E.  is 
desirous  to  occupy,  for  other  purposes  than  brickmaking,  the 
remaining  part  of  the  said  piece  or  parcel  of  land  called  Brickfield, 
containing  by  admeasurement  18a.  3  r.  and  39  p.,  it  is  hereby  under- 
stood and  agreed  &c.  that  the  said  H.  E.  is  to  pay,  in  addition  to 
the  sum  which  may  be  due  and  payable  for  brickmaking,  the  annual 
rent  of  91.  per  acre  upon  nine  acres  of  the  said  field,  to  be  payable 
on  25th  March  and  29th  September.  Everist  was  also  to  pay  all 
parochial  rates,  assessed  taxes  and  assessments,  and,  at  the  expira- 
tion or  other  sooner  determination  of  the  term,  to  level  the  pieces 
of  land  where  they  should  "i^have  been  dug  or  broken  up  by  him,  [  *i95  ] 
and  leave  them  levelled  and  fit  for  cultivation. 

The  appellant  has  occupied,  for  the  purposes  of  brickmaking,  the 
same  piece  of  land  as  a  brickfield  in  the  memorandum  mentioned 
for  the  last  fifteen  years ;  and  in  the  rates  for  the  relief  of  the  poor 
of  the  parish  of  Frindsbury,  made  prior  to  October,  1844,  he  has 
always  been  rated  in  the  following  manner.  (The  form  of  rate  was 
set  out,  the  material  parts  being)  **  Description  of  property.  Brick- 
field and  houses.'*  *'  Estimated  extent.  26  a.  2  r.  36  p.  Gross 
estimated  rental.  IIIL  10«.  Rateable  value.  98Z.  15s.  Bate,  at 
6d.  in  the  pound.  2Z..  9«.  4d."  The  making  of  bricks  having 
greatly  increased  during  the  last  ten  years,  a  resolution  of  vestry 
was  passed,  10th  October,  1844,  **  That  the  several  brick  yards  in 
the  parish  be  rated  at  Is.  per  thousand  upon  the  supposed  number 
manufactured  at  each  stool,  considering  it  a  rental  upon  each  stool. 
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Bbg.  600,000  bricks  are  made  at  each  stool."  In  pursuance  of  this  reso- 
ivsBjBT.  lution  the  actual  rateable  value  of  the  appellant's  brickfield  was 
endeavoured  to  be  ascertained  by  a  calculation  of  the  number  of 
bricks  made.  The  net  rateable  value  was  raised  from  98/.  15«.  to 
6502.  by  a  rate  made  on  the  10th  October,  which  assessment  was 
paid  under  protest.  In  January,  1845,  another  rate  was  made,  in 
which  the  appellant  was  rated  as  follows.  The  case  set  out  the 
form,  which  differed  from  that  first  above  mentioned  in  the  fol- 
lowing particulars.  '*  Description  of  property.  Brickfields."  **  Gross 
estimated  rental.  645/.  10s.  Rateable  value.  550/.  Bate,  at  Gd. 
in  the  pound.  18/.  15«."  The  appellant  duly  appealed  against 
this  rate  on  the  ground  that  he  was  overrated  in  respect  of  the 
yearly  value  of  the  land  in  his  occupation. 
[  n^s  ]  The  clay  or  brick  earth  dug  in  the  land  in  question  *is  never  sold 

as  such  by  the  appellant,  and  is  only  one  of  the  materials  used  in 
the  manufacture  of  bricks.  The  other  materials  used  in  the  manu- 
facture of  bricks  are  chalk,  sand,  ashes  and  breeze,  all  of  which  have 
to  be  brought  to  the  brickfields  from  other  places.  The  manufacture 
is  attended  with  great  risk  and  uncertainty ;  and,  in  the  progress 
of  making,  the  bricks  are  exposed  to  considerable  damage  from 
rains  and  other  accidental  causes ;  for  which,  however,  an  allow- 
ance of  one  tenth  from  the  gross  number  is  made  by  the  excise  in 
charging  the  duty.  When  the  rate  appealed  against  was  made,  the 
appellant  had  twenty-two  stools,  for  the  purpose  of  brickmaking, 
upon  his  brickfield.  The  sum  of  800/.  per  annum  is  necessary  for 
the  proper  working  of  each  stool.  The  sum  paid  by  the  appellant 
to  Mr.  Hankey  under  the  memorandum  of  agreement,  at  2s.  8c/.  per 
thousand  of  the  bricks  made,  amounted  in  1840  to  1,010/.  9s.  6c/. ; 
in  1841  to  928/.  Is.  id. ;  in  1842  to  960/.  7s.  2d. ;  in  1848  to 
9582.  18s.  Sd. ;  and  in  1844  to  1,3242.  is.  9d. 

It  was  contended  for  the  appellant:  First:  That  the  land  in 
question  ought  not  to  be  rated  higher  than  1/.  10s.  per  acre,  which 
is  the  average  value,  to  let  and  of  rating,  of  ordinary  agricultural 
lands  in  the  parish.  Secondly :  That,  if  any  addition  is  to  be 
made  in  respect  of  the  land  containing  brick  earth,  the  sum  per 
acre  ought  not  to  exceed  8/.  10s.,  which  is  the  average  value  of  the 
best  garden  ground  in  the  parish  to  let  by  the  acre.  The  respon- 
dents contended  that  the  sum  actually  paid  to  Mr.  Hankey  for 
bricks  made  upon  the  land  rated,  under  the  memorandum  of  agree- 
ment, was  to  be  considered  as  the  rent  whicli  the  appellant  bound 
himself  to  pay,  taking  all   the  chances  of  making  the  trade  of 
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brickmaking  profitable ;  a9id  that  the  mode  by  *  which  the  parish         Bao. 
arrived  at  the  amount  of  bricks  made  was  immaterial.     It  was      RvaBisT. 
admitted  that,  if  this  view  were  correct,  the  amount  of  the  rate  did       [  *l^  ] 
not  exceed  the  rateable  value  of  the  land  after  making  all  lawful 
deductions.      The  other  rateable  property  in  the  parish  is  rated 
upon  an  estimate  of  the  net  annual  value  thereof  within  the 
meaning  of  stat.  6  &  7  Will.  IV.  c.  96. 

The  question  for  the  opinion  of  this  Court  was,  what  is  the  net 
annual  value  of  the  land  in  question  ? 

If  the  sums  paid  by  the  appellant  under  his  agreement  were  to 
be  considered  in  the  nature  of  rent,  and  as  such  ought  to  form  the 
basis  of  the  rating,  the  order  of  Sessions  was  to  be  confirmed. 

If  either  of  the  modes  contended  for  by  the  appellants  should  be 
considered  correct,  the  case  was  to  be  sent  back  to  the  Sessions  that 
the  rate  might  be  adjusted  accordingly. 

This  case  was  also  argued  in  last  Hilary  Term  (i). 

Sir  F.    TJiesiger  and    Bodkin,   in   support  of    the  order  of 
Sessions : 

The  land  cannot  be  rated  as  agricultural  or  garden  land,  but 
must  be  assessed  according  to  the  use  actually  made  of  it. 

(Hill,  contra^  admitted  these  propositions.) 

The  reservation  in  the  agreement  is  in  the  nature  of  a  rent,  and 
is  the  proper  basis  of  rating.  It  is  reasonable  that,  between  the 
landlord  and  tenant^  a  sum  calculated  upon  what  the  land  is 
actually  made  to  yield  should  be  considered  the  Tent :  as,  if  they 
agreed  that  so  much  should  be  paid  for  every  quarter  of  wheat  pro- 
duced. The  principle  that  land  which  becomes  a  source  of  profit 
by  being  employed  in  a  ^particular  manner  is  rateable  in  propor-  [  *198  1 
tion  to  the  profit  so  obtained  is  well  known  :  the  application  of  it 
was  discussed  in  Reg.  v.  The  London  and  South  Western  Railway 
Company  (2)  and  Reg,  v.  The  Grand  Junction  Railway  Company  (3), 
with  reference  both  to  the  case  in  which  the  landowner  keeps  the 
property  in  his  own  hands  and  to  that  in  which  a  tenant  occupies 
it.  In  the  latter  case,  the  subject-matter  of  rate,  upon  land  in  the 
owner's  hands,  was  arrived  at  by  successive  deductions:  here  a 
tenant  has  possession,  and  the  result  presents  itself  at  once :  the 

(1)  January    27th,    1847.      Before      larly  referred  to. 

Lord  Denman,  Ch.  J.,  and  Patteson,  J.  (3)  62  B.  B.  275  (4  Q.  B.  18).    And 

(2)  55  K.  E.  351  (1  a  B.  558).   The  see  Re(j.  v.  The  Great  Wegtem  Bailway 
pawage  at  p.  581,  beginning  ''  There  Company,  66  B.  B.  340  (6  Q.  B.  179). 
is  a  class  of  cases  "  &c.,  was  partdcu- 
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Bio.  only  question  is  whether  that  which  appears  is  a  rent  or  not.  The 
flBvntisT.  argument,  that  it  is  not  so  because  the  subject  of  occupation  is 
being  destroyed,  would  extend  to  slate  quarries  and  coal  mines,  but 
has  never  yet  been  applied  to  these.  The  only  practicable  course  in 
such  a  case  is  to  rate  the  land  according  to  its  actual  productive- 
ness  at  the  time,  so  long  as  it  retains  the  productive  quality  and 
the  occupier  can  afford  to  pay  a  rent.  There  is  no  principle  on 
which  an  average  of  years  can  be  taken,  when  the  whole  subject- 
matter  may  be  exhausted  in  any  one  year.  The  rule  of  allowance 
for  a  renewal  fund  does  not  apply.  If  the  product  has  actually 
failed  at  the  time  when  the  rate  is  made,  so  that  there  is  then  no 
profitable  occupation,  the  occupier  may  prove  that  on  the  appeal, 
as  was  done  in  Rex  v.  Bed  north  (i). 

Hill,  Deedes  and  Pashley,  contra  : 

On  the  finding  of  the  Sessions  no  ascertained  rent  appears.  In 
[  *199  ]  point  *of  fact  the  sums  which  Everist  has  paid  have  varied  from 
year  to  year.  If  he  had  bound  himself  to  pay  a  given  sum  every 
year  at  all  events,  that,  as  to  certainty  of  amount,  would  have  been 
a  rent ;  but  no  prudent  man  would  have  so  undertaken,  considering 
the  vicissitudes  to  which  demand  in  this  kind  of  business  is  subject. 
The  agreement  itself  does  not  declare  the  royalty  to  be  rent ;  the 
stipulation,  that  it  may  be  distrained  for  ''  in  like  manner  as  bylaw 
might  or  could  be  done  in  case  such  arrears  were  due  for  rent,*"^ 
implies  the  contrary.  Even  if  the  parties  had  called  it  rent,  the 
question  would  be  whether  in  fact  it  was  or  was  not  so.  The  finding 
is  defective,  both  because  there  is  nothing  from  which  the  amount 
likely  to  be  payable  for  the  number  of  bricks  exceeding  a  million  can 
be  estimated,  whereas,  under  stat.  6  &  7  Will.  lY.  c.  96,  s.  1,  it  is 
essential  that  the  rate  should  be  calculated  on  the  rent  at  which  the 
premises  **  might  reasonably  be  expected  to  let  from  year  to  year," 
and,  further,  because,  if  a  definite  sum  had  been  arrived  at,  it  would 
not  be,  in  its  nature,  a  rent.  Periodical  payments  for  the  yield 
of  brick  land,  which,  by  the  increase  of  demand  and  by  modern 
improvements  in  working,  will  in  a  very  short  time  be  exhausted, 
are  not  a  rent  but  a  purchase  money  for  the  land  itself.  If  the 
principle  assumed  on  the  other  side  be  correct,  a  house  which, 
under  an  Act  of  Parliament,  was,  within  a  certain  time,  to  be 
pulled  down  and  not  rebuilt,  would  be  rated  higher  than  neigh- 
bouring houses,  because  there  was  no  necessity  for  a  renewal  fund. 

(1)  9  E.  R.  476  (8  East,  387). 
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This  line  of  argument,  which  was  urged  also  in  Reg.  v.  Wesibrook  (i>,         Rso. 
has  *not  been  attended  to  in  earlier  cases ;  nor  would  it  formerly      EvnisT. 
have  had  the  weight  which  it  now  derives  from  the  rapid  exhaus-         Rao. 
tion  of  pits  as  at  present  worked.     The  argument,  that  the  land  wkstb'book. 
is  properly  assessed  in  proportion  to  the  value  it  derives   from       [  '200  ] 
its  applicability  to  certain  purposes,  does  not  meet  the  objection 
founded  on  stat.  6  &  7  Will.  IV.  c.  96,  s.  1.    And  the  rate  assumes, 
in  effect,  to  bring  under  assessment  the  profits  of  a  manufactory, 
''  obtained   by  applying  the   skill  and  industry  of  man   to  *'  the 
product  of  the  soil :  which  is  contrary  to  the  principle  acted  upon  in 
Rex  V.  The  Biitfiingham  G<is  Light  and  Coke  Company  (2). 

Cur.  adv.  vult. 

LoBD  Denman,  Ch.  J.,  in  this  vacation  (February  25th),  delivered 
the  judgment  of  the  Court  : 

These  were  cases  sent  from  the  Sessions  respectively  of  Middlesex 
and  Kent,  which  may  properly  be  considered  together,  being 
intended  to  procure  a  decision  on  the  same  question ;  the  proper 
mode  of  rating  the  occupiers  of  brickfields  to  the  relief  of  the  poor. 

The  material  facts  found  in  both  cases  are  nearly  the  same.  In 
both  it  is  stated  that  mucli  expense  and  the  introduction  of  foreign 
matters  are  necessary,  in  order  to  make  the  occupation  productive 
and  profitable ;  and  the  result  is  liable  to  much  risk  :  it  is  under- 
stood, therefore,  if  not  made  legally  certain,  that  the  tenancy  shall 
be  of  some  years'  duration,  and  the  rent  is  in  part  only  fixed,  in 
part  made  to  depend,  in  the  nature  of  a  royalty,  on  the  number  of 
bricks  made ;  the  material,  the  brick  earth,  is  not  in  its  nature 
renewable,  and  in  ♦both  cases  will  be  consumed,  according  to  [  '201  ] 
reasonable  calculation,  within  no  great  number  of  years.  In  both 
cases  the  basis  of  the  rate  has  been  the  supposed  total  amount  paid  to 
the  landlord,  considering  as  well  the  royalty  as  the  fixed  sum  to  be 
rent,  And  to  be  the  proper  criterion,  within  the  Parochial  Assessment 
Act  (6  &  7  Will.  IV.  c.  96),  of  the  rent  at  which  the  land  may  "  reason- 
ably be  expected  to  let  from  year  to  year,"  free  of  such  charges,  and 
making  such  deductions,  as  the  statute  specifies.  In  the  case  of 
Wegtbrook,  however,  the  Sessions  have  found  that  **  the  rent  per 
acre"  which,  on  "taking  a  lease"  **  with  liberty  to  consume  the 
soil  and  clay  or  brick  earth  (and  without  any  liability  to  pay  any 
royalty  in  respect  of  the  number  of  bricks  made),  any  tenant  would 
have  been  willing  to  pay,  would  have  been  the  sum  of  102.  per  acre 

(1)  AnU,  p.  256.  (2)  25  E.  R.  483  (1  B.  &  C.  606). 


1847.    Q.  B.     10  Q.  B.  201—202. 


[B.R. 


Beo. 

Wbtbkook. 

Eko. 

c. 

Bybeist. 


[•202] 


only."  No  finding  correspondent  to  this  appears  in  the  case  of 
Everut. 

The  question  which  we  have  to  determine  is,  whether  the 
principle  on  which  the  parish  officers  have  proceeded  is  correct 
with  reference  to  the  statute  before  alluded  to.  We  must  assume 
the  amounts  to  be  correct,  both  as  to  the  royalty  and  the  deduc- 
tions made :  and  no  question  involving  any  difficulty  in  principle 
was  raised  as  to  the  nature  or  number  of  these  last. 

It  will  be  convenient  in  the  first  place  to  consider  the  question 
without  reference  to  the  special  finding  in  Westbrook'$  case :  and 
then  to  see  whether  that  finding  makes  any  difference  in  the 
decision  of  that  case. 

It  is  objected  by  the  appellants,  in  the  first  place,  that  it  is  a 
fallacy  to  infer,  from  the  fact  that  there  are  so  many  stools  on  the 
ground  from  which  so  many  thousand  bricks  may  be  made  in  each 
year,  that  so  many  will  in  fact  be  made  and  paid  for ;  or,  secondly, 
*from  the  fact  that  so  many  have  been  made  and  paid  for  in  one 
year,  that  the  same  or  an  equal  number  will  be  made  and  paid  for 
in  the  following  year  and  years.  And  without  doubt  the  conclusions 
do  not  follow  with  certainty  from  the  premises :  but  the  answer  to 
the  first  of  these  remarks  is,  that  it  is  rather  a  question  of  amount 
than  of  principle ;  it  does  not  touch  the  question  of  whether  the 
royalty  is  in  substance  a  rent.  Considered  as  a  question  of  amount 
only,  the  parish  officers,  having  to  make  a  prospective  rate,  may 
well  look  to  see  what  it  is  probable  the  land  will  be  made  to  produce 
in  the  current  year :  they  may  well  proceed  with  a  brickfield  as 
they  would  with  land  used  for  agriculture;  they  cannot  in  that 
case  tell  for  certainty  how  much  will  be  tilled,  nor  with  what  grain, 
still  less  how  much  will  be  produced,  or  at  what  price  sold;  yet, 
supposing  the  tenant  to  occupy  at  a  rent  to  be  ascertained  in  each 
year  by  the  actual  produce  and  price,  as  it  well  might  be,  they 
may  reasonably  beforehand,  from  such  premises  as  the  nature  of 
the  land,  its  usual  mode  of  cultivation,  the  preparations  actually 
made,  if  any,  and  other  such  circumstances,  infer  what  will  be  the 
rateable  value  in  the  given  year.  In  the  present  case  we  cannot 
say  that  the  nature  of  the  occupation  does  not  afford  rather 
jBufer  premises  for  drawing  the  conclusion  as  to  amount.  The 
preparations  are  somewhat  of  a  more  permanent  nature:  it  is 
not  unreasonable  to  infer  that  the  stools  would  not  be  erected  but 
with  the  intention  of  making  bricks ;  and  that  more  would  not  be 
erected  than  the  quantity  of  bricks  to  be  made  would  require ;  and 
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that  more  bricks  would  not  be  made  than  were  expected  to  be  sold,         rbo. 
especially  as  the  duty  to  Government  and  the  royalty  to  the  land-  westbbook. 
lord  *are  to  be  paid,  not  on  the  sale,  but  the  making.    These         rbo. 
premises  raised  at  least  a  prima  facie  case  ;  and,  if  they  led  to  an      bvbbist. 
exaggerated  conclusion,  it  was  in  the  power  of  the  appellants  to       [  *203  ] 
have  shown  the  error  by  actual  proof.    As  to  the  second  objection, 
the  answer  is  that  the  rate  is  made  but  for  the  year,  and  any  falling 
off  in  succeeding  years  would,  of  course,  operate  in  reduction  of  the 
rate  for  those  years. 

But  the  next  objection  is  a  more  important  one;  that  it  is 
altogether  wrong  in  principle  to  consider  the  royalty  as  rent :  and 
this  appears  to  be  founded  mainly  on  this,  that  it  is  a  sum  paid, 
not  in  respect  of  the  renewing  produce  of  the  land,  but  of  a  portion 
of  the  land  itself,  and  that  not  consumed  by  slow  degrees,  and  to  be 
exhausted  at  the  end  of  a  long  period,  as  is  the  case  with  a  coal 
mine,  under  which  circumstances  it  was  admitted  that  it  might  be 
treated  as  produce,  but  in  such  large  proportions  that  the  whole 
would  in  a  few  years  be  exhausted.  It  does  not  appear  to  us  that 
the  circumstance  of  a  more  or  less  rapid  consumption  can  make 
any  difference  in  the  principle.  The  rate  is  always  imposed  with 
reference  to  the  existing  value ;  whether  temporary  or  enduring  is 
immaterial.  A  case  was  supposed  of  a  brickfield  worked  out  in 
less  than  a  year  to  meet  the  demand  of  some  enormous  contract 
for  a  public  work  ;  the  consequence  would  be  that  the  land  would 
have  a  very  much  increased  value  for  the  year,  and  it  would  be 
only  reasonable  that  it  should  bear  an  increased  rate  for  that  year : 
in  the  following  year  its  value  might  sink  almost  to  nothing,  and 
the  rate  ought  to  fall  proportionately,  even  to  nothing,  if,  the  brick 
earth  being  exhausted,  the  land,  like  an  exhausted  coal  mine,  should 
become  entirely  unproductive.  If  this  ^were  not  so,  an  obvious  [  *204  ] 
injustice  would  be  done  to  the  other  rate-payers.  Suppose  two 
brickfields  of  the  same  size,  which,  if  worked  so  as  ta  be  consumed 
in  ten  years,  and,  by  equal  working  in  each  year,  would  produce 
1,000Z.  each,  on  which  the  rate  should  be  lOf. ;  in  ten  years,  each 
will  contribute  lOOL  to  the  parochial  burthens  :  let  one  be  exhausted 
in  the  first  year,  the  produce  will  have  been  10,0002.,  but  the  rate 
only  10/.  for  that  year,  according  to  the  appellant's  argument,  and 
it  may  be  nothing  afterwards  :  but,  whatever  it  be  afterwards,  it  is 
clear  that  there  will  have  been  a  valuable  occupation  for  one  year, 
escaping,  as  to  nine  tenths,  the  rate  entirely.  But  no  injustice 
would  be  done,  if  in  every  year  the  occupier  could  be  assessed 
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ue(».         according  to  the  actual  value  in  that  year;  and  it  is  the  duty  of 
WKhTBKooK.   the  overseers  to  arrive  as  nearly  at  this  as  they  can. 

Bbq.  The  case  of  Rex  v.  Mirfield  (i)  was  mentioned  in  the  course  of 

EvBBisT.  the  argument.  The  facts  of  that  case  are  wholly  unlike  those  of 
the  present.  The  saleable  underwoods  there  produced  no  profit 
except  in  the  twenty-first  year.  Here  there  is  nothing  to  show 
that  equal  profits  may  not  arise  in  every  year  of  the  tenancy,  long 
or  short ;  the  term  of  tenancy  is  fixed  on  that  assumption.  The 
principle,  however,  of  that  decision  is  in  accordance  with  what  will 
be  our  conclusion. 

We  come,  then,  to  the  bare  objection  that  the  royalty  is  paid, 
not  for  the  renewing  produce  of  the  land,  but  for  several  portions 
of  the  land  itself,  mixed  up  with  foreign  matter :  the  expense  of 
this,  however,  must  of  course  have  been  cast  off  before  the  royalty 
[  *^^  ]  itself  was  *fixed.  That  was  a  sum  which,  after  all  such  expenses 
paid,  the  occupier  could  afford  to  render  to  the  landlord.  When  the 
case  is  thus  laid  bare,  there  is  no  distinction  between  it  and  that 
of  the  lessee  of  coal  mines,  of  clay  pits,  of  slate  quarries :  in  all 
these  the  occupation  is  only  valuable  by  the  removal  of  portions  of 
the  soil ;  and  whether  the  occupation  is  paid  for  in  money  or  kind, 
is  fixed  beforehand  by  the  contract,  or  measured  afterwards  by 
the  actual  produce,  it  is  equally  in  substance  a  rent :  it  is  the 
compensation  which  the  occupier  pays  the  landlord  for  that  species 
of  occupation  which  the  contract  between  them  allows.  This  would 
not  admit  of  an  argument  in  an  agricultural  lease,  where  the  tenant 
was  to  pay  a  certain  portion  of  the  produce :  that  would  be  admitted 
to  be  in  all  respects  a  rent  service,  with  every  incident  to  such  a 
rent :  and,  in  Daniel  v.  Grade  (2),  we  held  the  same  with  regard  to 
a  marl  pit,  and  brick  mine,  as  the  parties  termed  it,  where  the 
render  was  of  so  much  per  cubic  yard  of  the  marl  dug,  and  so 
much  per  thousand  of  the  bricks  made. 

We  are  brought,  tlien,  to  the  conclusion  that  the  parish  officers 
have  done  right  in  considering  the  royalty  as  a  portion  of  the  rent : 
and  we  see  no  objection  to  the  mode  by  which  they  arrive  prima 
facie  at  the  conclusion  that  the  amount  of  royalty  reckoned  in  the 
rate  will  be  paid  in  the  year  for  which  the  rate  is  made. 

8till,  it  must  always  be  remembered  that  the  ultimate  question 
is  that  propounded  by  the  statute ;  and  therefore  the  amount  which 
has  been  paid,  or  which  it  is  reasonable  to  infer  will  be  paid,  is 
only  evidence,  not  the  fact  itself  to  be  ascertained.    When,  therefore, 

(1)  25  R.  R.  412  (10  East,  219).  (2)  66  R.  R.  322  (6  Q.  B.  146). 
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the  case  *came  to  the  Sessions,  it  was  open  to  the  appellants        Bbo. 
to  prove  such  uncertainty  in  the  market,  or  such  circumstances  wbstbbook. 
affecting  the  process  of  making,  as  showed  that  the  parish  officers         Rao. 
had  done  wrong  in  concluding,  from  such  a  quantity  made  or      evk*bibt. 
expected  to  be  made,  that  the  land  might  be  reasonably  expected  to       [  *^06  ] 
let  from  year  to  year  at  a  rent  measured  by  that  quantity ;  such 
evidence  would  have  raised  a  question  of  fact  for  the  Sessions,  and 
they  would  have  had,  upon  the  whole,  to  sustain,  or  reduce,  the 
amount  of  the  assessment.     It  may  well  be  that,  although  at  the 
end  of  the  year  the  lessee  has  made  so  many  bricks  that  he  can 
afford  to  pay  160i.  in  royalty  to  his  landlord,  he  could  not  prudently, 
at  the  beginning  of  the  year,  contract  at  all  events  to  pay  more  than 
100/. :  and,  if  so,  the  latter  rather  than  the  former  will  be  the  sum 
at  which  the  land  may  reasonably  be  expected  to  let  from  year  to 
year.     And  this  is  what  we  understand  the  Sessions  to  mean  in 
U'estbrook's  case    by   their    special   finding ;    the   parish   officers 
estimate  the  rent  at  a  supposed  amount  of  bricks  actually  made,  and 
the  royalty  then  payable  on  such  amount ;  from  this  they  make ' 
such  deductions  as  reduce  the  rateable  value  to  1591.  10a. ;  but  the 
Sessions  say  that,  placing  the  tenant  exactly  on  the  same  footing  as 
to  the  incidents  of  his  occupation,  but  calling  on  him  to  say  before- 
hand what  rent  he  would  pay  per  acre  for  it,  he  could  not  be 
expected  to  give  more  than  lOZ.  per  aqre,   which   on  the   whole 
would  amount  to  a  little  more  than  1002.     This  latter -appears  to 
as  to  be  the  true  criterion  rather  than  the  former,  and  the  rate 
must  be  amended  accordingly. 

It  is  not  so  easy  to  deal  with  EverUVs  case.  The  Sessions  ask 
us  what  is  the  net  annual  rateable  value  of  the  ^land,  and  add,  if  [  *207 } 
the  sums  paid  are  to  be  considered  in  the  nature  of  rent,  and  as 
such  ought  to  form  the  basis  of  the  rating,  their  order  is  to  be 
confirmed  :  if  either  of  the  modes  contended  for  by  the  appellants  be 
correct,  the  case  is  to  be  sent  back  that  the  rate  may  be  adjusted 
accordingly.  Now  neither  of  the  appellant's  modes  are  correct, 
nor  were  contended  so  to  be:  they  were  in  effect  to  rate  land 
occupied  in  one  mode  as  if  it  were  occupied  in  another ;  the  modes 
producing  different  rates  of  profit  and  commanding  different 
amounts  of  rent ;  than  which  nothing  can  be  more  unreasonable. 
But,  on  the  other  hand,  although  the  sums  paid  are  in  the  nature 
of  the  rent,  it  does  not  follow  that  they  must  form  the  basis  of 
the  rate,  in  the  sense  of  fixing  its  amount.  The  true  question  is 
that  which   the   Sessions  ask,  but   which  they  must  answer  for 
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themselves,  by  finding  upon  evidence,  according  to  the  principles  we 
have  laid  down,  what,  in  the  words  of  the  statute,  is  the  rent  at 
which  the  land  may  **  reasonably  be  expected  to  let  from  year  to 
year,*'  remembering  the  purposes  to  which  it  is  to  be  applied,  and 
the  privileges  which  the  tenant  will  enjoy  under  his  contract,  and 
by  reason  of  his  occupation,  and  after  making  all  the  deductions 
specified  in  the  statute.  It  by  no  means  follows  that  this  mode  of 
examining  will  produce  so  great  a  change  in  EverisVs  case  as  it  has 
in  Westhrook's:  the  circumstances  may  be  such,  as  to  risk,  or  market, 
or  competition,  as  to  make  the  difference  little  more  than  nominal : 
the  market  may  be  so  sure,  the  competition  so  great,  as  to  make  the 
risk  almost  nothing :  still  this  is  the  question  to  be  tried  :  and,  for 
the  purpose  of  trying  it,  the  case  must  go  back  to  the.  Sessions. 

Both  orders  should  go  back  to  the  respective  Sessions,  that  the 
rates  may  be  amended  according  to  the  principles  laid  down. 

Rateii  to  he  amended  accordingly. 


June  26. 

[20S  ] 


18*7.       REG.  V.  OVERSEERS  of  MILE  END   OLD  TOWN()). 

AprU  21,  24. 

-         -  (10  Q.  B.  208—222  ;  S.  C.  16  L.  J.  M.  C.  184 ;  11  Jur.  988.) 

The  works  of  a  Water  Company  extended  into  several  parishes,  aiid 
consisted  of  two  portions :  one  of  which,  being  the  service  pipes  which 
delivered  the  water  to  the  consumer,  was  directly  productive  of  profit ;  and 
the  oth^r,  consisting  of  reservoirs,  buildings  &c.,  indirectly  conduced  to 
such  production.  In  some  parishes  the  Company  had  no  works  but  service 
pipes.  The  rateable  value,  for  the  purposes  of  poor  rate,  of  the  entire 
works  was  30,800/.  The  rateable  value  of  the  reservoirs,  buildings,  &c., 
valued  as  land  and  buildings  deriving  additional  value  from  their  capacity 
of  being  applied  to  the  objects  of  a  Water  Company,  was  6,500/. 

Held,  that  the  rateable  value  ought  to  be  apportioned  among  the 
several  parishes  in  the  following  manner :  The  rateable  value  of  the  reser- 
voirs, buildings,  &c.,  valued  as  above,  to  be  first  deducted  from  the  total 
rateable  value,  and  distributed  among  the  parishes  in  which  this  portion 
of  the  works  was  situate,  according  to  the  extent  of  such  works  in  each 
parish  ;  and  the  residue  of  the  rateable  value  to  be  appoi-tioned  among 
the  parishes  containing  the  service  pipes,  in  the  ratio  of  the  net  profits 
produced  in  each  of  those  parishes. 

On  6th  January,  1843,  a  rate  towards  the  relief  of  the  poor  was 
made  by  the  officers  of  the  hamlet  of  Mile  End  Old  Town,  in  which 
the  Company  of  Proprietors  of  the  East  London  Water  Works 
were  assessed  at  the  net  annual  sum  of  1,478Z.  in  respect  of  their 
mains,  pipes  and  other  works  fixed  in  the  ground  for  conveying 

(1)  Cited  in  Hey.  v.  South  Staffordshire  Waterworks  Co,  (1885)  16  Q.  B.  D. 
369,  368,  55  L.  J.  M.  C.  88.~A.  G. 
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water.    Against  this  rate  the   Company  appealed  to  a   Special         Rao. 
Sessions  held  in  the  Tower  division  of  the  county  of  MiSdlesex ;    ovb^'eebs 
when  the  magistrates  decided  that  the  annual  value  of  the  Com-  *^old Town^ 
pany*s  occupation  in  the  hamlet  was  no  more   than   9002.,  and 
reduced  the  rate  to  that  sum.   On  appeal  to  the  Sessions  (Middlesex, 
October,  1848),  the  decision  of  the  Special  Sessions  was  confirmed, 
subject  to  the  opinion  of  this  Court  upon  a  case. 

This  case  came  on  for  argument  on  30th  May,  1846 ;  when  by       [  209  ] 
rule  of  Court  it  was  referred  to  a  barrister  to  decide  the  amount  at 
which  the  Company  should  be  rated,  with  liberty  for  him  to  state  any 
points  with  respect  thereto  in  a  case  for  the  opinion  of  this  Court. 

In  pursuance  of  the  said  rule,  the  arbitrator  decided  and  certified 
that  the  rate  upon  the  Company  in  the  hamlet  ought  to  stand,  and 
do  stand,  at  the  amount  at  which  the  said  Company  were  rated  in 
respect  of  their  works  in  the  said  hamlet  in  January,  1848,  that  is 
to  say,  on  the  net  estimated  rental  or  rateable  value  of  1,4732. 

He  also  further  stated  for  the  opinion  of  the  Court  the  following 
facts. 

The  Company  is  incorporated  by  a  public  Act  of  Parliament  (i) 
to  which  the  Court  is  referred.  The  whole  subscribed  capital  of 
the  Company,  viz.,  448,3002.,  together  with  a  further  sum  saved 
out  of  income,  in  the  whole  674,5002.,  has  been  invested  in 
permanent  works,  situate  in  twenty-one  parishes  or  parochial 
districts,  having  separate  poor  rates.  Out  of  this  sum  19,0002. 
have  been  invested  in  the  hamlet  of  Mile  End  Old  Town.  The 
revenue  (with  a  trifling  exception)  arises  from  water  rates,  and  the 
gross  annual  receipts  of  them  amount  to  -         -        -        £54,000. 

The  annual  disbursements,  including  all  the  deductions  specified 
in  the  Act  6  &  7  Will  lY.  c.  96  (Parochial  Assessment  Act),  and 
also  including  remuneration  for  personal  skill,  labour  and  manage- 
ment, amount  to £18,000. 

The  gross  receipts  for  water  rates  in  the  hamlet  are  -  £8,900. 

The  disbursements  in  the  same  are  -        -        -  £8,000.       [  210  ] 

Hence    the    total    net    receipts  of    the    Company 

amount  to £36,000. 

Ditto  ditto  (in  the  hamlet)     -        -        -  £5,900. 

The  Company  also  have  and  require  an  average  stock  of  personal 

property  consisting  of  coals,  materials  and  other  goods  on  their 

premises,  of  the  value  of  2,0002.    In  several  of  the  parishes  the 

water  rates  are  very  trifling :   but  the  Company  possess  therein 

(1)  Stat.  47  Qeo,  m.  8688.  2,  c.  Ixxii.,  local  and  personal,  public. 


270  1847.    Q.  B.     10  Q.  B.  210—211.  [r.r. 

Rko.  extensive  permanent  works,  such  as  baildings,  reservoirs,  conduits, 
ovEBSBERs  canals,  bridges  and  mains,  yielding  to  the  Company  no  other  profit 
^old  TowN.°  ^^^^  ^®  being  conducive  to  the  earning  of  water  rates  received  in 
other  parishes.  The  annual  value  of  these  may  be  assumed,  for 
the  purpose  of  this  case,  to  be  6,500/.  as  mere  land  and 
buildings,  with  their  fixtures  and  machinery  attached,  and  deriving 
some  additional  value  from  their  capacity  of  being  applied  to  such 
purposes  as  that  of  a  Water  Company. 

In  the  hamlet  of  Mile  End  Old  Town  there  are  no  works  except 
mains  and  pipes  for  the  supply  of  the  inhabitants. 

The  quantity  of  mains  and  pipes,  and  of  land  occupied  by  them 
in  the  different  parishes  in  which  water  rates  are  received  (excluding 
from  the  calculation  all  land,  reservoirs,  buildings  and  other  the 
permanent  works  above  mentioned  rateable  merely  as  such,  without 
regard  to  the  profit  derived  from  water  rates),  may  be  taken  in  this 
case  to  be  in  the  direct  ratio  of  the  gross  receipts  in  each  parish. 

Any  one  who  should  become  a  lessee  for  a  term  of  years  under 
the  Company  of  the  whole  water  works  throughout  the  district, 
with  the  intention  and  power  of  supplying  it  with  water,  under  the 
[  •211  ]  powers  of  the  Company's  *Act  of  Parliament,  ought  to  have  at  his 
command  a  floating  capital  of  20,000/.  But  no  prudent  person 
would  take  a  mere  lease  from  year  to  year  of  such  a  concern  ;  nor 
would  he  take  a  lease  of  the  works  in  any  single  parish  only. 

The  rate  made  by  the  overseers  of  the  hamlet  on  the  Company 
is  a  good  one,  and  ought  to  stand,  if  the  following  mode  of 
calculating  the  rateable  value  of  the  mains,  pipes,  <S&c.  be  tenable 
in  point  of  law. 

As  the  total  net  receipts,  viz.  86,000/.,  measure  the  full  value 
of  the  water  works  in  the  hands  of  a  lessee  who  must  retain  his  own 
profit  out  of  them,  the  Company  ought  not  to  be  assessed  upon  that 
entire  amount ;  for  a  tenant  under  them  would  be  entitled  to  expect 
a  large  return  of  profit  on  a  concern  requiring  judicious  manage- 
ment and  the  employment  of  a  large  capital,  and  involving  risk  and 
responsibility.  He  might  have  to  borrow  the  necessary  capital  at 
5  per  cent.,  and  would  be  entitled  to  a  large  trade  profit  on  his 
floating  capital  and  on  the  stock  of  personal  property  necessarily 
kept  in  hand  on  the  premises.  A  profit  of  25  per  cent,  on  the  sum 
of  20,000/.,  and  10  per  cent,  on  the  value  of  the  stock  on  hand, 
may  be  assumed  as  not  unreasonable  under  the  circumstances. 
The  profits  of  the  tenant  may  therefore  be  taken  at  5,2002.  per 
annum.     The  remuneration  for  personal  trouble  now  received  by 
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the  board  of  management  would  be  received  by  the  lessee  himself,         Reo. 

and  is  already  included  in  the  disbursements.      The  difference,    qvei^eebs 

namely,  30,800Z.  per  annum,  is  what  a  lessee  would  be  willing  to  ^^MilbEnd 

pay  to  the  Company  under  his  lease,  and  is  therefore   the  net 

estimated  rental  or  annual  value,  on  which  the  rate  should  be 

calculated  if  the  whole  works  were  in  one  parish.     But,  the  works 

l»eing  in  different  *parishes,  in  some  of  which  (as  above  stated)  no       [  ♦212  ] 

profits  are  derived  from  water  rates,  the  basis  of  valuation  will  not 

be  uniform  throughout  all  of  them.     The  parishes  in  which  large 

profits  are  made  by  water  rates  will  take  those  profits  into  their 

estimate,  because  the  mere  land  covered  by  the  mains  and  pipes  is 

of  trifling  value.     On  the  other  hand,  the  parishes  in  which  the 

water  rates   are   small  or    none,   and    the   land,   buildings,   and 

machinery  of  the  Company  extensive,  will  base  their  estimates  on 

the  probable   rent  of  the  land  and  buildings  as  such.     Hence, 

before  the  net  rental  of  80,800Z.  is  apportioned  among  the  parishes 

in  which  the  water  is  delivered  and  the  water  rates  actually  received, 

the  annual  value  of  works,  legally  rated  on  a  different  principle  or 

basis,  must  be  deducted :   this  last  mentioned  value  is  (as  above 

stated)  6,5002. ;  and  therefore  the  net  annual  value  to  be  apportioned 

among  the  parishes  in  the  ratio  of  the  net  receipts  for  water  rates 

in  each  is  24,8(X)Z.    The  result  gives  an  annual  value  in  Mile  End 

Old  Town  which  will  support  the  rate.     So,  if  this  net  value  be 

apportioned  among  the  parishes  in   which   the   water  rates   are 

received,  in  the  ratio  of  the  quantity  of  mains,  pipes,  and  land 

occupied  by  them,  in  each,  the  result  will  be  nearly  the  same,  and 

will  support  the  rate,  inasmuch  as  those  quantities  are  (as  above 

stated)  to  be  taken  in  the  present  case  to  be  in  the  ratio  of  the 

gross  receipts. 

On  the  part  of  the  Company  it  is  contended  : 

1.  That  the  net  receipts  do  not  represent  the  earnings  in  each 
parish,  the  water  rates  being  in  fact  earned,  not  by  the  pipes  in 
the  particular  parish,  but  by  all  the  works  of  the  Company  employed 
to  collect  and  to  distribute  the  water  from  its  sources. 

2.  That  the  deduction  in  respect  of  tenants'  profits  should   be        [  213  ] 
ascertained  by  a  percentage  on  the  gross  receipts  of  the  Company ; 

and  they  claim  a  deduction  of  10  per  cent,  for  such  profits. 

As  to  this  point  t  find,  as  a  fact,  that  the  tenants'  profits  bear  no 
definite  proportion  to  the  gross  receipts,  and  cannot  be  ascertained 
solely  by  reference  to  such  receipts,  but  are  governed  by  other 
extrinsic  considerations. 
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keo.  8.  That  some  allowance  should  be  made  for  goodwill,  each  good- 

OvsBSKKBs  ^il^  being  the  pecmiiary  value  of  the  advantage  which  a  lessee 
^Oi!d  TowK^  or  assignee  of  the  Company  derives  from  his  enjoyment  of  an 
established  business  and  customers  already  secured. 

4.  That,  assuming  86,00OZ.  to  be  the  net  value  of  the  whole  of 
the  works  of  the  Company,  and  the  basis  of  the  entire  rate  on  them» 
the  amount  ought  to  be  distributed  among  the  parishes  in  propor- 
tion to  the  quantity  of  fixed  capital  or  property  of  the  Company  in 
each.  That,  the  proportion  of  such  fixed  capital  or  property  being 
fairly  represented  by  the  sums  invested  in  works  in  each  parish, 
the  rateable  value  in  the  hamlet  may  be  ascertained  by  the  following 
proportion,  that  is  to  say :  As  the  whole  fixed  capital  (674,5002.)  is 
to  the  whole  net  receipts  (86,000{.),  so  is  the  fixed  capital  in  the 
hamlet  (19,0002.)  to  the  portion  of  net  receipts  rateable  in  the 
hamlet  (1,014/.). 

As  to  this  last  point  made  by  the  Company,  I  find,  in  the  absence 
of  proof  to  the  contrary,  that  the  relative  quantity  of  fixed  capital 
or  property  of  the  Company  in  each  parish  (including  not  only 
mains  and  pipes,  but  also  their  extensive  permanent  works  of  every 
description  throughout  the  district)  is  fairly  represented  by  the  sum 
[  •214 1  *that  has  been  invested  in  works  in  each  parish ;  and  that,  if  the 
principle  propounded  by  the  Company  be  correct,  then  the  rate 
should  be  on  the  last  mentioned  sum  of  1,014{. 

This  case  was  argued  in  Easter  Term,  1847  (i). 

Hill  and  Clarksoiij  in  support  of  the  order  of  Sessions  : 

It  is  admitted  that  the  net  annual  value  of  the  rateable  property 
is  80,800/. :  and  the  only  question  is  as  to  the  apportionment  of 
that  amount,  for  the  purpose  of  rating,  among  the  different  parishes 
in  which  the  property  lies.  The  arbitrator  has  divided  this  property 
into  two  classes ;  the  mains  and  pipes,  which  are  directly  employed 
in  the  distribution  of  water,  forming  one  class ;  and  the  reservoirs, 
conduits,  and  buildings,  &c.,  which  are  only  indirectly  so  employed, 
forming  the  other  class.  The  net  annual  value  of  the  latter  class 
he  puts  at  6,500/.  as  mere  land  and  buildings,  deriving  additional 
value  from  their  capacity  to  serve  the  purposes  of  a  Water  Company, 
and  the  net  annual  value  of  the  former  class  at  the  residue  of  the 
above-mentioned  total  of  80,800/.,  viz.  at  24,300/.  This  distinction 
is  unsound ;  and  the  effect  of  it  is  that  an  undue  value  is  assigned 

(1)  Wednesday,  21  at,  and  Saturday  Ch.  J.,  Patteson,  Wightman  and 
24th,  April.    Before  Lord  Denman,      Erie,  JJ. 
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to  the  former  class  of  property.     The  property  shoald  be  valued  in         Beo. 
its  entirety ;  for  every  part  of  it  is  necessary  to  the  acquisition  of    ovEmiBBBs 
profit.    The  question  is,  not  where  the  profit  is  received,  but  where  ^q^^Tow?^ 
it  is  earned.    Without  the  reservoirs  and  pumps,  the  pipes  would 
have  no  water  to  distribute.     How  then  can  it  be  said  that  the 
pipes  earn  all,  and  the  reservoirs  and  pumps  earn  nothing  ? 

(Erlb,  J. :  The  established  principle  of  rating  railways  is  to  take        [  215  ] 
the  land  in  any  particular  parish  according  to  its  actual  value 
there,  although  that  value  may  be  much   increased  by  station 
houses  and  other  works  in  a  difiEerent  parish.) 

The  analogy  of  railways  is  fallacious:  the  profits  of  a  railway 
depend  upon  mileage ;  but  water  is  not  paid  for  according  to  the 
distance  it  has  travelled  through  the  pipe  which  supplies  it.  The 
analogy  of  canals  is  also  in  like  manner  inapplicable.  In  Rex  v. 
The  New  River  Company  (1)  it  was  contended  that  profits  received 
by  the  Company  elsewhere  could  not  be  taken  into  account  in 
rating  a  spring  at  Amwell,  where  no  profits  were  received :  but  the 
argument  did  not  prevail.  In  this  case,  it  is  stated  in  the  award 
that  no  one  would  take  a  lease  of  the  works  in  any  single  parish 
only.  It  is  clear  that  the  value  of  the  property  is  as  a  whole ; 
detached  parts  may  be  absolutely  worthless;  any  one  of  the 
Company's  bridges  can  have  no  value,  except  as  part  of  that  whole 
which  earns  the  water  rate. 

(Eble,  J. :  Is  there  any  better  principle  than  that  suggested  in 
the  award?) 

The  principle  contended  for  by  the  Company,  and  stated  in  the 
award,  is  the  true  principle.  If  there  is  a  pumping  engine,  and 
nothing  else,  in  parish  A.,  and  all  the  profit  is  received  by  parish 
B.,  is  A.  to  have  nothing  towards  its  poor  rate  ? 

(Bblb,  J. :  Suppose  there  is  a  pumping  engine  erected  at  an 
expense  of  100,000Z.  close  to  the  Thames,  and  a  pipe,  at  the  cost 
of  202.,  takes  the  water  into  another  parish,  where  all  the  profits 
are  earned,  must  the  rate  in  the  former  parish  be  to  that  in  the 
other  parish  in  the  ratio  of  100,000Z.  to  201.  ?) 

The  profits  *would  not  be  earned  in  the  second  parish  only,  though       [  *2i6  ] 

(1)  14  B.  R.  514  (1  M.  &  8.  503). 
B.B. ^VOL.  LXXTV.  18 
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Bbo.        they  would  be  received  there.    The  award  does  not  state  on  what 
OTn»xi.Bs    pnnciple  the  value  of  the  buildings  and  property  of  the  same  class 
*0^'tSwk^  has  been  ascertained ;  it  appears  to  be  an  arbitrary  assessment. 

Sir  F.  Kelly f  Bodkin  and  Hodges,  contra : 

There  is  no  authority  for  such  a  mode  of  distributing  the  rateable 
value  as  the  Company  suggest.  Suppose  three  parishes,  each 
having  a  reservoir.  The  Company  contends  that  the  cost  of  each 
reservoir  should  be  taken  into  consideration  ;  so  that,  if  one  of  the 
reservoirs,  on  account  of  the  value  of  land,  cost  a  very  large  price, 
another  a  very  small  price,  and  the  third  nothing  at  all,  the  rate 
would  be  Ii^id  accordingly,  even  though  the  last  reservoir  should 
produce  nearly  the  whole  profit.  Many  other  difficulties  will  arise 
if  cost,  instead  of  value,  be  taken  as  the  measure  of  rateability. 

(Patteson,  J.:  Was  the  arbitrator  right  in  first  deducting  the 
rateable  value  of  the  buildings  &c.,  and  then  distributing  the 
rateable  value  of  the  pipes  &c.  ?) 

Reg.  V.  The  London  and  South  Western  Railway  Company  (l),  Reg. 
V.  The  Great  Western  Railway  Company  (2),  and  Reg.  v.  The 
Cambridge  Gas  Light  Company  (z)  show  that  he  was  right  in  so 
doing. 

(Patteson,  J. :  The  buildings  in  this  case  are  conducive  equally 
with  the  pipes  to  the  profit  earned.  They  differ  in  that  respect 
from  railway  stations,  which  take  no  part  in  the  transit  of  goods 
or  passengers.) 

Railway  stations  are  essential  to  the  whole  traffic :  unless  stations 
[  •217  ]  were  provided  at  convenient  intervals  *in  a  line  of  railway,  other 
modes  of  conveyance  would  be  preferred,  and  the  railway  become 
useless.  The  buildings  &c.  are  rated  on  the  additional  value  which 
is  given  them  by  their  adaptation  to  the  purposes  of  the  Company, 
and  are  properly  rated  in  that  parish  only  in  which  they  are 
situate ;  their  value  could  not  legally  be  brought  into  account  in 
other  parishes :  Rex  v.  The  Corporation  of  Bath  (4),  Rex  v.  MiUon  (5), 
Rex  V.  Lower  Mitton  (6). 

(1)  56  E.  R.  351  (1  Q.  B.  558).        (4)  13  B.  B.  333  (14  East,  609). 

(2)  66  B.  R.  340  (6  a  B.  179).        (5)  22  R  R.  317  (3  B.  &  Aid.  112). 

(3)  47  R.  R.  490  (8  Ad.  &  £1.  73).      (6)  33  R.  R.  337  (9  B.  &  C.  810). 
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Hill,  in  reply  (i)    [cited  Reg.  v.  The  Great  Western  Railway         beo. 
Company  (2)] .  Ovbrsebbs 

Lord  Dbnman,  Ch.  J.,  now  delivered  the  judgment  of  the  Court  :  [  218  ] 

In  this  case,  the  rateable  subject,  being  the  apparatus  for  supply 
of  water  situate  in  twenty-one  parochial  districts,  and  the  rateable 
value,  that  is  30,800Z.,  being  the  residue  of  the  gross  receipts  after 
making  all  the  deductions  to  which  the  Company  are  entitled,  have 
been  correctly  ascertained  by  the  award.  The  principle  for  dividing 
that  sum  among  those  districts  is  the  matter  to  be  decided. 

The  Company  contend  that  the  division  should  be  according  to 
the  amount  of  fixed  capital  in  each  district.  But  the  rule  of  law, 
laid  down  by  Act  of  Parliament,  for  ascertaining  the  rateable  value 
of  any  subject  refers  to  an  estimate  of  the  rent  it  should  yield. 

The  outlay  of  capital  might  furnish  no  such  criterion ;  since  it 
may  have  been  injudiciously  expended,  and  what  was  costly  may 
have  become  worthless  by  subsequent  changes.    As  our  opinion  is 
against  the  Company  upon  *the  objection  relied  on  in  argument  on       L  *219  ] 
their  behalf,  it  follows  that  the  rate  should  be  affirmed. 

But,  as  the  award  suggests  different  methods  of  apportioning  the 
rateable  value,  and  so  arriving  at  the  same  rate,  it  would  be  con- 
venient if  we  also  stated  our  view  of  those  methods  for  applying 
the  above  rule  of  law  to  such  rateable  subjects  as  the  present. 

The  first  step  in  apportioning  has  been  in  effect  to  divide  the 
whole  apparatus  constituting  the  rateable  subject  into  two  portions ; 
of  which  one  is  directly  productive  of  rateable  value,  being  the 
service  pipes  which  deliver  the  water  to  the  consumer ;  the  other 
indirectly  conduces  to  such  production,  being  the  rest  of  the  works 
bringing  the  water  to  the  service  pipes. 

The  second  portion  has  been  first  rated  in  the  ordinary  way  by 
valuing  the  land  with  the  buildings  and  fixtures  thereon,  and  the 
amount  of  rate  so  ascertained  has  been  deducted  from  the  sum  of 
rateable  value,  and  distributed  to  the  districts  in  which  the  parts 
of  this  portion  are  situate.  An  analogous  course  appears  to  have 
been  adopted  for  railways  in  Reg.  v.  The  London  and  South  Western 

(1)  By  leave  of  the  Court.   A  ques*  first  heard:  but  the  Court  decided 

tion  had  been  raised  as  to  the  right  that  the  ordinary  course  in  arguing 

to  begin.    It  was  said  that,  as  the  cases  from  Sessions  should  be  followed. 

award  had   practically  the  effect  of  (2)  66  B.  R.  340  (6  Q.  B.  179,  IHd, 

qnaabing  the  order  of  Sessions,  counsel  204) . 
in   support  of  the  award  should  be 

18—2 
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Rbo.         Railway  Company  (l),  Reg.  v.   J%e  Orand  Junction  Railway  Com- 

OTBU8KKR9    pany  (2) ;  and  for  Gas  Companies,  in  Reg.  v.  The  Cambridge  Gas  lAghX 

^In'TowNr  Company  (8).      Also  the  spring  which  indirectly  conduced  to  the 

altimate  profit  by  water  rate  was  held  rateable  in  the  parish  where 

it  was  situate,  in  Rex  v.  The  New  River  Company  (4),  the  quantum 

of  such  rate  being  left  for  the  Sessions. 

As  this  course  was  acquiesced  in  by  both  parties  in  the  three 
[  ^220  ]      latest   cases,  we  may  presume  that  it  can  be  ^applied  without 
practical  difficulty  :  and  we  see  no  objection  to  it. 

The  remaining  step  has  been  to  apportion  the  residue  of  the 
rateable  value  among  the  districts  in  which  the  direct  productive 
portion  of  the  works  is  situate,  in  the  ratio  either  of  the  net  profits, 
or  of  the  gross  receipts,  or  of  the  quantity  of  mains  and  pipes,  and 
of  the  land  occupied  by  them,  in  each  district.  Each  ratio  in  the 
present  case  gives  the  same  result :  if  they  differed,  it  would  be 
necessary  to  select  between  them ;  and  that  ratio  should  be  pre- 
ferred which  would  best  show  the  rent  to  be  expected  if  the  part  of 
the  works  situate  in  the  district  was  let  separate. 

It  is  clear  that  the  net  profits  in  each  parish  would  be  the  best 
criterion  of  such  rent ;  and  they  would,  therefore,  give  the  proper 
ratio.  It  is  also  clear  that  the  ratio  of  the  gross  receipts  or  earnings 
in  the  several  districts  to  each  other  will  be  the  same  as  the  ratio 
of  the  net  profits  in  those  districts  to  each  other,  in  all  cases 
where  the  total  of  expense  is  taken  to  be  common  to  the  whole 
apparatus,  and  is  deducted  from  the  total  of  receipts  in  the  progress 
of  ascertaining  a  rateable  value.  For  in  such  case  the  net  profits 
in  each  district  would  be  ascertained  by  distributing  the  expense 
among  the  several  districts;  and  it  would  be  distributed  in  the 
ratio  of  the  gross  receipts  in  each ;  and,  if  a  proportional  deduction 
should  be  made  from  the  gross  receipts  in  each,  the  ratios  of  the 
remainders  to  each  would  be  the  same  as  the  ratios  of  the  gross 
receipts.  As  any  attempt  to  ascertain  the  net  profits  in  each  district 
in  any  other  way  would  lead  to  minute  and  inconvenient  inquiries 
in  practice,  the  ratio  of  the  gross  receipts  should  be  adopted,  as  being 
[  ^221  ]  an  index  of  the  net  profits,  when  the  *rateable  value  is  ascertained  in 
the  way  stated  in  the  case.  We  think  that  an  apportionment  in  this 
sense,  according  to  the  gross  receipts,  is  in  accordance  with  the 
decisions  which  have  apportioned  the  sum  of  rateable  value  from  a 
railway  or  canal  according  to  the  length  of  line  in  each  parish  :  Rex 

(1)  65  R.  R.  351  (1  Q.  B.  558).        (3)  47  R.  R.  490  (8  Ad.  &  El.  73). 

(2)  62  R.  R.  275  (4  Q.  B.  18).         (4)  14  R.  R  514  (1  M.  &  S.  503). 
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V.  Kin/fswinfard  (i),  Rexy.  Woking  (2).    Where  the  profit  arises  from         Bbo. 

transit,  the  line  of  the  canal  or  railway  is  directly  productive  of  the    ovbrbbsbs 

profit,  and  the  reservoirs,  warehoubes,  stations,  &c.  indirectly  conduce  ^old^Towh'^ 

to  such  production.      Each  portion  of  the  line  earns  an  aliquot 

portion  of  the  profit :  and,  if  equal  portions  of  one  line  carrying  at 

one  rate  could  be  conceived  to  be  let  separately,  no  one  portion  would 

be  let  at  a  higher  rate  than  the  other  ;  and  an  apportionment  of  a 

sum  of  rateable  value  according  to  the  length  of  line  in  each  parish 

is  according  to  the  rent  to  be  expected  for  that  part  of  the  line.    In 

the  case  of  Water  Companies,  where  the  profit  arises  from  the 

delivery  of  the  water  at  a  given  place,  the  previous  transit  being 

immaterial  to  the  consumer,  the  service  pipes  immediately  produce 

the  profit,  and  the  agency  by  which  the  water  reaches  those  pipes 

indirectly  conduces  to  such  production.     If  the  service  pipes  in  each 

parish  could  be  let  separately,  the  water  being  assumed  to  be  sold  at 

tlie  same  price  throughout,  the  criterion  of  the  rent  would  be  found  in 

the  gross  receipts,  which  would  depend  on  the  number,  and  diameter 

and  level  of  the  service  pipes  in  each  parish ;  and  an  apportionment 

according  to  the  gross  receipts  in  each  district  would  be  according  to 

the  rent  to  be  expected  from  the  part  of  the  rateable  subject  situate 

in  such  district.     This  ^apportionment  is  not  at  variance  with  the       [  *829  ] 

grounds  of  the  judgment  in  Reg,  v.  The  Cambridge  Gas  Light  Coni- 

pany  (8).     There  the  Court  decided  that  the  parishes  in  which  the 

profits  are  received  are  not  entitled  to  all  the  amount  produced  by 

the  rate,  but  that  the  parishes  in  which  parts  of  the  apparatus 

indirectly  conducing  to  produce  profit  are  situate  are  entitled  to  a 

proportion.     The  Court  also  declared  that  the  principle  upon  which 

the  sum  of  rateable  value  from  the  rates  of  all  the  parishes  should 

be  apportioned  is  the  same  as  that  which  had  been  applied  to  canals. 

By  the  method  adopted  in  this  case,  the  rateability  of  the  portion  of 

the  apparatus  indirectly  conducing  to  produce  profit  is  provided  for, 

and  the  residue  of  the  sum  of  rateable  value  is  apportioned  to  those 

parts  of  the  apparatus  directly  producing  profit,  in  analogy  to  the 

mileage  proportion  for  canals  and  railways. 

We  have  thus  endeavoured  to  show  that  the  rule  for  ascertaining 
the  value  for  separate  rating  ought  to  be  applied,  as  far  as  practicable, 
to  apportioning  among  separate  districts  a  sum  of  rateable  value 
arising  partly  in  each. 

Ordei'  of  Sessions  qiutshed,  and  oiiginal  rate  confirmed, 

(1)  31  B.  B.  181  (7  B.  &  C.  236).  (3)  47  B.  B.  490  (8  Ad.  &  El.  73). 

(2)  43  B.  B.  289  (4  Ad.  &  £L  40). 
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1W7.  TURNEE  V.  AMBLER  (1). 

_L  (10  Q.  B.  252—261 ;  S.  C.  16  L.  J.  Q.  B.  158;  11  Jur.  346.) 

L  ^^^  J  In  au  action  for  malicious  prosecution,  the  facts  material  to  the  question 

of  probable  cause  must  be  found  by  the  jury;  and  the  Judge  is  then  to 
decide,  as  a  point  of  law,  whether  the  facts  so  found  establish  probable 
cause  or  want  of  it : 

Among  these  facts  are  the  defendant's  knowledge  of  the  alleged  ground 
of  accusation  at  the  time  when  he  prosecuted  ;  and  his  belief,  at  that  time, 
that  the  conduct  forming  such  ground  of  accusation  amounted  to  the 
offence  charged. 

If  the  defendant  did  not  so  believe,  the  want  of  i*easonable  and  probable 
cause  is  established,  though  the  imputed  offence  slj^^&t  primd  facte  to  haye 
been  committed  by  the  plaintiff,  and  the  fact  to  have  been  known  to  the 
defendant,  before  the  charge  was  made. 

The  absence  of  belief  must  be  proved  by  the  plaintiff.  And,  if  it  be  not 
proved,  the  defect  is  not  supplied  (for  tiie  purpose  of  showing  want  of 
probable  cause)  by  evidence  that  the  defendant  made  use  of  the  charge  as 
a  means  of  obtaining  an  unfair  advantage  oyer  the^  plaintiff. 

Case.  The  declaration  charged  that  defendant  falsely,  mali- 
cioasly,  and  without  reasonable  or  probable  cause,  charged  plaintiff 
before  an  alderman  and  justice  of  the  city  of  London  with  having 
feloniously  stolen  a  cistefn,  a  branch  of  lead  pipe,  a  patent  range,  and 
other  articles  named,  being  defendant's  property  and  fixtures  let  by 
defendant  to  plaintiff  with  a  dwelling-house  (describing  it) ;  against 
the  statute  in  such  case  &c. :  that  defendant,  falsely  &c.,  caused 
[*258]  and  procured  *the  alderman  to  make  his  warrant  &c.,  and  the 
plaintiff  to  be  arrested  &c. :  examination  and  remands  of  the 
plaintiff,  and  his  committal  for  trial  at  the  Central  Criminal  Court: 
that,  at  the  Sessions  there,  August,  1844,  defendant  falsely, 
maliciously,  and  without  reasonable  &c.,  caused  plaintiff  to  be 
indicted  for  the  said  supposed  offence,  and  prosecuted  such  indict- 
ment until  plaintiff  afterwards,  to  wit  &c.,  was  acquitted,  and  by 
judgment  of  the  said  Court  discharged,  &c.     Plea,  Not  guilty. 

On  the  trial,  before  Lord  Denman,  Ch.  J.,  at  the  sittings  in 
London  after  Michaelmas  Term,  1845,  it  appeared  that  the  defeh- 
dant,  in  1844,  let  the  above  mentioned  house,  with  the  fixtures,  to 
the  plaintiff,  by  written  agreement,  for  a  term  of  years,  at  the  rent 
of  1602.  The  plaintiff,  shortly  afterwards,  began  to  make  alterations 
in  the  premises,  and,  while  so  doing,  removed  the  fixtures  in  ques- 
tion, which  by  the  agreement  he  was  bound  to  deliver  up  at  the  end 
of  the  term,  and  from  time  to  time  sold  them.    For  this  removal 

(1)  Approved  in  Johnson  v.  Emerson      (1878)  8  Q.  B.  D.  171,  51  L.  J.  Q.  B. 
(1871)  L,  R.  6  Ex.  352,  40  L.  J.  Ex.      268.— A.  G. 
201 ;  distinguished  in  Hicks  y .  Faulkner 
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and  sale  the  now  defendant  caased  the  plaintiff  to  be  apprehended  Tubnkb 
and  indicted  as  a  felon  under  stat.  7  &  8  Geo.  IV.  c.  29  (i),  at  the  ahblbr. 
Central  Criminal  Court,  where  he  was  tried  and  acquitted.  On  the 
plaintiff's  evidence  *in  the  present  action,  it  appeared  that,  during  [  '^s*  ] 
the  time  in  question,  he  was  materially  changing  the  condition  of 
the  premises,  subdividing  them,  and  converting  a  part  into  slaughter- 
houses, and  that  his  rent,  when  due,  was  unpaid ;  and  the  sugges- 
tion was  that  the  now  defendant  had  apprehended  and  prosecuted 
the  plaintiff  with  a  view  to  get  rid  of  him  as  a  tenant  (which  it 
appeared  he  had  made  some  endeavour  to  do  while  the  plaintiff  was 
in  custody,  by  application  to  his  subtenants),  and  not  because  he 
really  thought  him  guilty  of  felony.  With  respect  to  the  fixtures, 
it  was  represented  that  they  were  of  little  use  or  value ;  that  the 
plaintiff  was  laying  out  considerable  sums  on  the  premises ;  that, 
in  the  course  of  his  improvements,  he  had  removed  and  disposed  of 
these  articles  without  any  criminal  intention ;  and  that  this  must 
have  been  known  to  the  defendant  from  the  witnesses  he  himself 
called  in  support  of  the  prosecution.  At  the  close  of  the  plaintiff's 
case,  the  defendant's  counsel  contended  that  there  was  no  evidence 
to  go  to  the  jury,  it  being  clear  that  the  plaintiff  had  done  acts 
which  are  made  felony  by  stat.  7  &  8  Geo.  IV.  c.  29,  s.  45  (i).  The 
Lord  Chief  Justice  said  that  he  did  not  perceive  any  evidence  of 
malice,  even  assuming  that  the  defendant  had  been  mistaken  in 
prosecuting:  but,  after  hearing  the  plaintiff's  counsel,  he  declined 
to  nonsuit;  and  the  counsel  for  the  defendant  addressed  the  jury, 
bat  called  no  witness.  The  Lord  Chief  Justice,  in  summing  up, 
left  it  to  the  jury  to  say  whether  the  defendant  had  acted  mali- 
ciously, and,  with  reference  to  that  question,  whether  the  evidence 
showed,  in  point  of  fact,  such  a  want  of  probable  cause  for  the 
prosecution  as  amounted  to  proof  that  the  defendant  had  instituted 
it  from  motives  of  malice.  But  (adverting  to  Panton  v.  ]ViUiani8(2)) 
*he  reserved  the  question  of  probable  cause,  as  distinct  from  that      [  *25d  ] 

(1)  Stat.  7  &  8  Geo.  IV.  c.  29,  s.  45.  every  such  case  of  stealiug  auy  chattel 

**  And,  for  the  puuishment  of  depreda-  it  shall  be  lawful  to  prefer  an  indict- 

tioos  committed  by  tenants  and  lodgers,  meut  in  the  common    form    as    for 

be  it  enacted.  That  if  any  person  shall  larceny,   and  in  every  such  case  of 

steal  any  chattel  or  fixture  let  to  be  stealing  any    fixture    to    prefer    an 

used  by  him  or  her  in  or  with  auy  indictment  in  the  same  form  as  if  the 

house    or    lodging,"     "  every     such  offender  were  not  a  tenant  or  lodger, 

offender  shall  be  guilty  of  felony,  and,  and  in  either  case  to  lay  the  property 

being  convicted  thereof,  shall  be  liable  in  the  owner  or  person  letting  to  hire." 

to  be  punished  in  the  same  manner  as  [Kepealed  by  24  &  25  Vict.  c.  95.] 

in  the  case  of  simple  larceny ;  and  in  (2)  57  R.  E.  631  (2  Q.  B.  169). 
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TURVRB 

Amblbr. 


of  motivey  to  be  decided  by  himself,  if  neeessary,  as  a  qaestion  of 
law.  The  jary  found  for  the  plaintiff,  with  80^.  damages.  The 
Lord  Chibf  Justice  then  gave  his  opinion  that,  in  point  of  aw 
no  want  of  reasonable  or  probable  cause  appeared  on  the  case 
proved ;  and  he  therefore  directed  a  verdict  to  be  entered  for  the 
defendant,  giving  leave  to  move  to  enter  a  verdict  for  the  plaintiff 
with  80Z.  damages. 


t  •ise  ] 


Hill,  in  the  ensuing  Term,  moved  for  a  rule  to  show  cause  why 
the  verdict  should  not  be  so  entered,  or  a  new  trial  had. 

He  contended  that  it  ought  to  have  been  left  to  the  jury  (and 
might  so  have  been,  consistently  with  Panton  v.  Willianu  (i)),  not 
only  whether  there  were  any  facts  which  could  be  a  probable  cause 
for  the  prosecution,  but  also  whether  the  defendant  did  not  know  that 
the  facts  which  prima  facie  might  be  such  cause,  where  in  reality 
none  (2),  this  knowledge  being  one  of  the  circumstances  by  which, 
as  found  or  negatived  by  the  jury,  the  decision  in  point  of  law  must 
be  influenced :  *and  he   urged  that  there  was  evidence  of  such 


(1)  57  B.  B.  631  (2  Q.  B.  169). 

(2)  On  the  materiality  of  the  defen- 
dant's knowledge  and  belief  as  a 
question  for  the  jury,  //i7/  read  a 
passage  from  the  judgment  of  the 
Exchequer  Chamber  in  the  above  case, 
where  TiNDAL,  Ch.  J.,  after  citing  the 
rule  that  *  *  it  is  a  question  for  the  j  ury , 
whether  the  facts  brought  forward  in 
evidence  be  true  or  not ;  but  that  what 
is  reasonable  or  probable  cause  is 
matter  of  law/*  proceeds  as  follows. 
*'  There  have  been  some  cases  in  the 
later  books  which  appear  at  first  sight 
to  have  somewhat  relaxed  the  applica- 
tion of  that  rule,  by  seeming  to  leave 
more  than  the  mere  question  of  the 
facts  proved  to  the  jury:  but,  upon 
further  examination,  it  will  be  found 
that,  although  there  has  been  an 
apparent,  there  has  been  no  real, 
departure  from  the  rule.  Thus,  in 
some  cases,  the  reasonableness  and 
l»robability  of  the  ground  for  prosecu- 
tion has  depended,  not  merely  upon 
the  proof  of  certain  facts,  but  upon  the 
question,  whether  other  facts  which 
furnished  an  answer  to  the  prosecution 
were  known  to  the  defendant  at  the 
time  it  was  instituted :  again,  in  other 


cases,  the  question  has  turned  upon 
the  inquiry,  whether  the  facts  stated 
to  the  defendant  at  the  time,  and 
which  formed  the  ground  of  the  pro- 
secution, were  believed  by  him  or  not : 
in  other  cases  the  inquiry  has  been, 
whether,  from  the  conduct  of  the 
defendant  himself,  the  jury  will  infer 
that  he  was  conscious  he  had  no 
reasonable  or  probable  cause.  But, 
in  these  and  many  other  cases  which 
might  be  suggested,  it  is  obvious  that 
the  knowledge,  the  belief,  and  the 
conduct  of  the  defendant  are  really  so 
many  additional  facts  for  the  con- 
sideration of  the  jury :  so  that,  in 
effect,  nothing  is  left  to  the  jury  but 
the  truth  of  the  facts  proved,  and  the 
justice  of  the  inferences  to  be  drawn 
from  such  facts ;  both  which  investiga- 
tions fall  within  the  legitimate  province 
of  the  jury,  whilst,  at  the  same  time, 
they  have  received  the  law  from  the 
Judge,  that,  according  as  they  find  the 
facts  proved  or  not  proved,  and  the 
inf  eronces  warranted  or  not,  there  was 
reasonable  and  probable  ground  for 
the  prosecution,  or  the  reverse.'* 
57  B.  B.  648,  649  (2  Q.  B.  193,  194;. 
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knowledge,  which  entitled  the  plainti£f  to  a  verdict,  or  at  least  to  a      tubnbb 
new  trial.  Amblbb. 

(Lord  Denman,  Ch.  J. :  I  could  not  avoid  leaving  to  the  jury  the 
question  as  to  probable  cause,  as  bearing  on  the  question  of  malice : 
but  I  was  bound  by  the  judgment  of  a  court  of  error  to  decide  the 
distinct  question  of  probable  cause  without  reference  to  the  jury : 
and  I  gave  leave  to  move  to  enter  a  verdict  for  the  plaintiff  in  order 
that  the  whole  matter  might  be  considered  by  this  Court,  as  it 
thought  proper.) 

It  is  an  inconvenience  resulting  from  the  decision  in  Panton  v. 
WUUams  (i)  that  the  jury  may  come  to  a  decision  upon  probable 
cause  as  part  of  the  evidence  of  malice,  and  the  Judge  then  give 
a  conflicting  one  upon  probable  cause  as  a  substantive  question 
of  law. 

LoBD  Dbnman,  Ch.  J. : 

A  rule  nisi  must  be  granted  ;  but  it  is  not  to  be  presumed  that 
we  mean  to  question  the  doctrine  of  Panton  v.  WUliama  (i). 

Rule  nisi. 

HogginSy  in  this  vacation,  showed  cause  (2) :  [  257  J 

It  has  not  been  contended  that  the  question  of  malice  was  not  for 
the  jury,  or  that  the  facts  bearing  on  that  point  ought  not  to  have 
been  left  to  them.  Then,  the  separate  question  of  probable  cause 
was  for  the  Judge ;  and  the  evidence  fully  bore  out  his  ruling. 
There  was  a  sufficient  prima  facie  case  of  felony  under  the  statute ; 
then  it  was  for  the  plaintiff  to  prove,  in  support  of  his  declaration, 
that  the  apparent  probable  cause  was  such  as  the  defendant  ought 
not  to  have  acted  upon :  but  he  gave  no  such  proof ;  nor  did  he 
suggest  that  the  jury  should  be  asked  whether  the  defendant 
bond  fide  believed  a  felony  to  have  been  committed. 

HUl  and  Miller,  contra  : 

The  decision  in  Panton  v.  Williams  (i)  must  be  acknowledged  as 
law  till  it  be  reversed  by  the  House  of  Lords.  But  the  rule  laid 
down  in  that  case  was  not  fully  observed  here. 

(LoBD  Denman,  Ch.  J. :  In  strictness  I  ought  to  have  nonsuited 

(1)  57  B.  E.  631  (2  Q.  B.  169).  Denman,      Ch.    J.,      Patteson      and 

(2)  February    4ilu     Before     Lord      Wightxnan,  JJ. 
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TvBVBB      becaase  there  was  no  probable  cause;  the  determination  of  that 
ambleb.      point  resting  with  the  Coart.    Bat  I  left  the  question  of  malice  to 

the  jury,  supposing  that  Panton  v.   Williams  (i)  might  possibly 

undergo  some  review. 

Pattbson,  J. :  The  most  express  malice  would  not  be  sufficient  if 
there  were  probable  cause.) 

The  Judge  could  not  nonsuit  if  there  was  anything  for  the  jury : 
and  he  was  bound  to  take  their  opinion  on  the  existence  of  those 
facts  from  which  his  judgment  on  the  point  of  probable  cause 
would  be  deduced. 

(Lord  Denman,  Gh.  J. :  What  do  you  say  I  should  have  left  to 
them  ?) 

[  •268  ]  Assuming  Panton  v.  Williams  (i)  to  be  good  law,  the  *Judge  should 
have  required  their  finding  as  to  the  facts  by  which  probable  cause 
might  be  established  or  negatived.  Among  those  were  the  defen- 
dant's knowledge  and  belief  as  to  the  real  character  of  the  transaction 
for  which  he  prosecuted.  Had  the  questions  of  fact  been  so  left  to 
them,  they  might  justifiably  have  found  that  the  defendant  did  not 
beUeve  a  felony  to  have  been  committed ;  and,  if  so,  there  was  no 
probable  cause.  The  Judge,  according  to  the  latest  rule  of  law, 
should  tell  the  jury  :  "  If  you  believe  such  and  such  facts,  there  is 
probable  cause ;  if  not,  there  is  none.*'  The  case  being  so  put, 
counsel  can  interpose  if  any  important  bearing  of  facts  on  the  legal 
question  is  overlooked.  In  Delegal  v.  Highley  (2),  which  was  an 
action  for  maliciously  causing  one  Henley  to  prosecute  the  plaintiff 
for  a  fraud,  the  defendant  pleaded  specially  a  transaction  to  which 
Henley  and  the  plaintiff  were  parties,  and  added  ''  wherefore  the 
defendant  had  reasonable  and  probable  cause  to  believe,  and  did 
believe,'*  that  the  plaintiff  was  guilty  of  the  fraud.  On  demurrer, 
because  the  plea  did  not  aver  that,  when  defendant  preferred  the 
charge,  he  had  knowledge  of  any  facts  sufficient  to  make  him 
believe  its  truth,  the  plaintiff  had  judgment.  Tindal,  Ch.  J.  said : 
''  The  gravamen  of  the  declaration  is,  that  the  defendant  laid  the 
accusation  without  any  reasonable  or  probable  cause  operating  on 
his  mind  at  the  time ;  and  under  the  plea  of  Not  guilty,  the  plaintiff 
must  have  failed  at  the  trial,  if  he  had  not  proved  that  the  facts  of 

(J)  57  R.  R.  631  (2  Q.  B.  169).  (2)  43   R.  R.  877  (3  Ring.   N.   C. 

950). 
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the  case  had  been  commnnicated  to  him,  or  at  all  events  so  much  tubnbb 
of  the  facts  as  would  have  been  sufficient  to  induce  a  belief  of  the  amblbb. 
plaintiff's  *guilt  on  the  mind  of  any  reasonable  man,  previous  to  [  *269  ] 
the  charge  being  laid  before  the  magistrate.  This  was  held  by  the 
Court  of  King's  Bench  in  the  course  of  last  Term,  upon  a  motion 
for  a  new  trial  in  a  case  of  Docwra  v.  Hilton**  (i).  His  Lordship 
added  that,  if  a  defendant,  instead  of  relying  on  the  plea  of  Not 
guilty,  pleads  specially,  "  he  must  allege  as  a  ground  of  defence, 
that  which  is  so  important  in  proof  under  the  plea  of  Not  guilty, 
viz.  that  the  knowledge  of  certain  facts  and  circumstances  which 
were  sufficient  to  make  him  or  any  reasonable  person  believe  the 
trath  of  the  charge  which  he  instituted  before  the  magistrate, 
existed  in  his  mind  at  the  time  the  charge  was  laid,  and  was  the 
reason  and  inducement  for  his  putting  the  law  in  motion.  Whereas 
it  is  quite  consistent  with  the  allegations  in  this  plea,  that  the 
charge  was  made  upon  some  ground  altogether  independent  of  the 
existence  of  the  facts  stated  in  the  plea ;  and  that  the  defendant 
now  endeavours  to  support  the  propriety  of  the  charge,  originally 
without  cause,  by  facts  and  circumstances  which  have  come  to  his 
knowledge  for  the  first  time  since  the  charge  was  made." 

(Lord  Denman,  Ch.  J. :  The  principle  stated  there  is  important  ; 
and  Broad  v.  Ham  (2)  is  also  much  in  your  favour.  If  those  cases 
had  been  cited,  I  should  have  left  it  to  the  jury  to  say  *  whether  or  [  •260  ] 
not  the  defendant  believed  the  felony  had  been  committed.  But  the 
case  went  to  them,  not  distinctly  on  that  point,  but  on  the  general 
question  whether  the  defendant  acted  on  such  a  belief  or  on  a ' 
different  motive.) 

Cur.  adv.  vult. 

LoBB  Denman,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

The  prevailing  law  of  reasonable  and  probable  cause  is,  that 
the  jury  are  to    ascertain   certain    facts,   and    the   Judge  is  to 

(1)  Not    reported.      The    reporters  not  know  certain  facts  relied   upon 

find,  in  their  notes  of  Easter  Term,  afterwards  in  support  of  it.     A  rule 

1837,  a  case  to  which  this  allusion  ^im  was  granted;  and  nothing  appears 

seemingly  applies,  of  Docivra  v.  FlHton^  to  have  been  incidentally  decided.  The 

in  which  (on  April  21st)  a  new  trial  reporters  are  informed  that  the  rule 

was  moved  for  on  behalf  of  the  plaintiff  was  afterwards    discharged    without 

in  an  action  for  malicious  prosecution,  argument,  no  counsel  appearing, 
and  a  question  was  raised  on  the  effect  (2)  50  B.   B.   S43  (d  Bing.  N.   (J. 

of  evidence  showing  that  the  defeu-  722). 
daut,  when  he  made  the  charge,  did 
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TuRNSB  decide  whether  those  facte  amount  to  such  cause.  But  among  the 
AMBLSB.  tsLGtQ  to  be  ascertained  is  the  knowledge  of  the  defendant  of  the 
existence  of  those  which  tend  to  show  reasonable  and  probable 
cause,  because  without  knowing  them  he  could  not  act  upon  them ; 
and  also  the  defendant's  belief  that  the  facts  amounted  to  the 
olTence  which  he  charged,  because  otherwise  he  will  have  made 
them  the  pretext  for  prosecution,  without  even  entertaining  the 
opinion  that  he  had  a  right  to  prosecute.  In  other  words,  the 
reasonable  and  probable  cause  must  appear,  not  only  to  be  deducible 
in  point  of  law  from  the  facts,  but  to  have  existed  in  the  defendant's 
mind  at  the  time  of  his  proceeding  :  and  perhaps  whether  they  did 
so  or  not  is  rather  an  independent  question  for  the  jury,  to  be 
decided  on  their  view  of  all  the  particulars  of  the  defendant's  con- 
duct, than  for  the  Judge,  to  whom  the  legal  effect  of  the  facts  only 
is  more  properly  referred. 

In  the  present  case,  the  plaintiff  certainly  dealt  with  the 
defendant's  goods  in  such  a  manner  as  could  hardly  fail  to  raise  a 
strong  suspicion  that  he  had  committed  a  felony.  On  this  the 
I  *26i  1  Judge  gave  his  opinion  that  there  *was  reasonable  and  probable 
cause  for  the  prosecution.  The  defendant's  knowledge  of  this  could 
not  be  made  a  matter  of  doubt.  But  the  plaintiff  imputed  to  him 
on  the  trial  that  he  took  unfair  advantage  of  the  irregular  conduct 
of  the  plaintiff  to  turn  him  out  of  possession  of  his  house,  without 
believing  that  a  felony  had  been  committed ;  and  he  pointed  to  the 
defendant's  eagerness  to  get  rid  of  him  as  a  tenant,  as  furnishing 
evidence,  not  of  his  motive,  but  of  his  opinion. 

It  is  difficult  to  distinguish  between  this  state  of  mind  and 
malice  :  but  the  Court  of  Common  Pleas,  in  a  late  decision  (i)  sus- 
tained a  direction  that  the  defendant,  though  cognisant  of  reason- 
able and  probable  cause,  did  not  think  it  reasonable  and  probable, 
but  acted  from  malicious  motives  only,  and  without  that  belief.  That 
doctrine  must,  however,  be  qualified  by  the  necessity  of  requiring 
proof  of  the  absence  of  that  belief,  when  reasonable  and  probable 
cause  is  established.  There  was  none  such  here.  I  was  not 
required  to  lay  it  before  the  jury ;  and,  if  required,  I  could  not  have 
done  so.  The  unfair  use  made  of  the  charge  may  prove  malice,  as 
the  jury  held  that  it  did,  but  does  not  raise  any  inference  of  a  belief 
that  there  was  no  reasonable  or  probable  cause ;  for  the  contrary 
belief  is  perfectly  consistent  with  malice. 

litUe  discharged. 

(1)  See  Broad  v.  Ham,  50  E.  R  8^3  (5  Bing.  N.  C.  722). 
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HILLS  AND  Another  v.   MESNARD  and  Another.         .    i847. 

Feb.  13,  25. 
(10  Q.  B.  266—274 ;  S.  0.  16  L.  J.  Q.  B.  306 ;  11  Jur.  796.)  

To  a  declaration  in  aiwumpsit  by  payees  against  acceptors  of  a  bill  for         '■        -• 
419/.  28.,  alleging  non-payment,  to  plaintiffs*  damage  of  5002. ,  defendants 
pleaded: 

1.  As  to  47.  18«.,  parcel,  &c.,  pajrment  of  61,  into  Court,  which  plaintiffs 
accepted. 

2.  As  to  the  residue  of  the  sum  in  the  declaration  mentioned:  That 
plaintiffs,  as  brokers,  had  sold  property  for  one  H.  for  a  sum  exceeding 
the  said  residue,  viz.  for  415/.  12a.  6c/.,  to  be  paid  to  plaintiffs,  as  II.'s 
agents,  on  a  future  day  :  that,  after  the  sale,  H.  asked  plaintiffs  to  advance 
him  the  415/.  12«.  6d,,  and  they  agreed  to  do  so  if  H.  would  procure 
defendants  to  accept  a  bill  drawn  upon  them  by  plaintiffs  for  419/.  2s,,  and 
plaintiffs  agreed  and  promised  defendants  and  H.,  that  plaintiffs  would 
appropriate  the  purchase  money,  when  received  by  them,  towards  payment 
of  the  bill,  if  defendants  should  accept:  That  defendants,  confiding  &c., 
did,  for  the  accommodation  of  H.,  and  without  any  consideration,  accept 
the  bill  declared  upon  ;  and  plaintiffs  thereupon  advanced  the  415/.  Vis,  6^/. : 
And  that  the  purchase  money,  to  that  amount,  afterwards,  and  before  the 
bill  was  due,  became  payable,  and  was  received  by  plaintiffs  as  brokers  for 
H.,  and  is  in  their  possession,  to  be  appropriated  &c.,  and  was  sufficient  to 
pay  the  residue  and  all  damages  by  nonperformance  of  the  promise  in  the 
declaration  mentioned.     Replication,  De  injurid :  issue  thereon. 

3.  As  to  the  said  residue  &c. :  payment  by  defendants  to  plaintiffs,  before 
the  bUl  became  due,  of  a  sum  exceeding  such  residue,  viz.  415/.  ^2^.  6//., 
and  acceptance  thereof  by  plaintiffs,  in  full  satisfaction  of  the  promises  &c. 
as  to  the  residue,  and  of  all  damages  by  the  nonperformance  thereof 
as  respects  such  residue  &c.  Replication  denying  the  payment  and 
acceptance :  issue  thereon. 

The  facts,  as  stated  in  plea  2,  having  been  proved  at  the  trial  (when  it 
appeared  that  the  415/.  12s,  6d,  was  the  price  of  railway  shares  sold  for  H., 
and  that  the  bill  was  drawn  for  419/.  2s,  to  cover  interest  accruing  between 
the  settling  day  for  the  shares,  and  the  maturity  of  the  bill) : 

Held  that  the  second  plea  showed  a  good  defence ;  and,  that  the  receipt 
by  plaintiffs  of  the  415/.  I2s,  6c/.,  under  the  agreement,  was,  as  alleged  in 
the  third  plea,  a  payment  by  defendants  to  plaintiffs. 

And  that  plaintiffs  could  not  set  up  against  defendants,  in  reduction  of 
such  payment,  a  charge  for  brokerage  on  the  purchase  of  the  same  shares, 
which  H.  had  agreed  to  pay  plaintiffs  if  the  shares  sold  for  415/.  12s.  6d, 

Held  also,  on  motion  for  judgment  fuyii  obstante  veredicto  on  the  second 
and  third  pleas,  because  they  gave  no  answer  as  to  the  damages :  That  the 
*'  residue"  mentioned  in  those  pleas  might  be  taken  to  mean  the  amount 
of  the  bill,  minus  the  sum  paid  into  Court,  and  with  the  addition  of  such 
damages  as  the  jury  might  give,  not  exceeding  500/.  And,  therefore,  that 
the  payments  alleged  and  proved  might  be  considered,  after  verdict,  as 
covering  the  whole  demand  to  which  they  were  pleaded. 

Assumpsit  on  a  bill  of  exchange  drawn  by  plaintiffs  on  defen- 
dants, requiring    them  to  pay  to  plaintiffs'   order  419/.  2$.,  two 
months  after  date,  accepted  *by  defendants,  and  not  paid  when       [  *267  ] 
dae  ;  to  the  damage  of  plaintiffs  of  5002. 

Pleas.     1.  As  to  4{.  IBs.,  part  of  the  sum  in  the  declaration 
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Hills       mentioned,    payment    of    5Z.    into    Court,    which    the    plaintiffs 
M18NABD.     accepted. 

2.  As  to  the  residue  of  the  sum  in  the  declaration  nientioned, 
that,  before  the  making  and  accepting  of  the  bill,  plaintiffs  were 
and  carried  on  the  business  of  brokers,  and,  as  such  brokers,  and 
as  agents  for  one  Charles  Isaac  Humble,  had  sold  for  the  said 
Humble  certain  property  of  him,  Humble,  for  a  certain  large  price 
and  sum  of  money,  exceeding  the  said  residue  &c.,  to  wit  for 
415Z.  120.  Qd.f  which  said  price  and  sum  was  to  be  paid  to  plaintiffs 
for  and  as  the  agents  of  Humble  on  or  before  a  certain  future  day 
which  would  be  before  the  said  bill  would  become  due,  to  wit  on 
or  before  &c.  And  that,  the  said  Humble  having,  after  the  sale 
aforesaid,  to  wit  on  &c.,  made  an  application  to  plaintiffs  to  advance 
him  the  said  sum  of  money,  to  wit  the  said  4151.  V2s.  Gd.,  being  the 
said  price  and  sum  by  them  to  be  received  as  the  agents  of  and 
for  Humble  as  aforesaid,  plaintiffs  thereupon  then  agreed  with 
Humble  to  advance  him  the  said  sum,  to  wit  415Z.  12s.  6d.,  so 
by  plaintiffs  to  be  received  as  aforesaid,  if  Humble  would  procure 
defendants  to  accept  a  certain  bill  of  exchange  for  419L  2«.,  to  be 
drawn  by  plaintiffs  upon  defendants:  and  plaintiffs  then  agreed, 
and  promised  the  said  Humble  and  also  the  said  defendants,  that 
they  would  apply  and  appropriate  the  said  price  and  sum,  when 
and  so  soon,  as  the  same  should  be  paid  to  and  received  by  them 
the  said  plaintiffs,  towards  the  payment  of  such  bill  of  exchange, 
if  defendants  should  so  accept  the  same  aforesaid.    Averment,  that 

L  •z^s  ]  defendants,  *confiding  &c.,  afterwards,  to  wit  on  &c.,  for  the 
accommodation  of  Humble,  and  without  any  consideration  what- 
ever in  that  behalf,  accepted  the  bill  in  the  declaration  mentioned, 
drawn  &c. ;  and  plaintiffs  thereupon  then  advanced  to  Humble  a 
certain  sum  of  money,  to  wit  4161.  12s.  6^.  Further  averment, 
that  afterwards,  and  after  the  said  bill  was  so  accepted  by  defen- 
dants as  aforesaid,  and  after  plaintiffs  had  thereon  advanced  to 
Humble  the  said  sum  as  last  aforesaid,  and  before  the  same  became 
due  and  payable,  to  wit  on  &c.,  the  price  and  sum  first  aforesaid, 
to  wit  4152.  12s.  6d.,  for  the  property  of  the  said  Humble,  became 
and  was  payable  and  was  paid  to  plaintiffs  as  brokers  and  agents 
for  Humble,  and  was  by  them  received  for  and  on  account  of 
Humble,  and  is  still  in  their  possession,  to  be  by  them  applied  and 
appropriated  towards  the  payment  of  the  said  bill  as  aforesaid. 
Further  averment,  that  the  sum  so  paid  to  plaintiffs,  and  by  them 
received  for  and  on  account  of  Humble,  was  sufficient  to  pay  and 
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satisfy  the  said  residue  of  the  sum  in  the  declaration  mentioned,        Hills 
and    all  damages    hy  the   plaintiffs  incurred    hy   reason  of   the     mbsnard. 
nonperformance  of  the   promise  in    the  declaration   mentioned. 
Verification. 

Replication,  De  injwid.     Issue  thereon. 

8.  As  to  the  said  residue  of  the  sum  in  the  declaration  men- 
tioned, that,  after  the  acceptance  &c.,  and  the  promise  &c.,  and 
before  the  bill  became  due,  and  before  the  commencement  of  this 
suit,  to  wit  on  &c.,  defendants  paid  plaintiffs  a  certain  large 
sum  of  money,  exceeding  the  said  residue  &c.,  to  wit  the  sum 
of  415/.  128.  6d.^  in  full  satisfaction  and  discharge  of  the  promises 
in  the  said  declaration  mentioned  as  far  as  respects  the  residue  in 
the  introductory  part  of  this  *plea  mentioned,  and  also  of  all  [  *^^^  ] 
damages  sustained  by  the  plaintiffs  by  reason  of  the  nonper- 
formance of  such  promise  as  far  as  respects  such  residue,  and 
which  said  sum  the  plaintiffs  then  accepted  and  received  of  and 
from  the  defendants  in  full  satisfaction  of  the  said  promise 
and  damages,  as  far  as  respected  such  residue  as  aforesaid. 
Verification. 

Replication.  That  defendants  did  not  pay  plaintiffs,  nor  did 
plaintiffs  accept  or  receive  from  them,  the  sum  of  money  in  the 
third  plea  mentioned  &c.  in  full  satisfaction  and  discharge  &c.,  as 
far  as  respects  the  residue  &c.,  and  also  of  all  damages  &c.,  as  far 
as  respects  such  residue,  in  manner  and  form  &c.  Conclusion  to 
the  country.     Issue  thereon. 

The  cause  was  tried  before  Coleridge,  J.,  at  the  Durham  Spring 
Assizes,  1846,  and  a  verdict  found  for  the  defendants  on  the  issues 
upon  the  2nd  and  8rd  pleas.  Knowles,  in  the  ensuing  Term,  obtained 
a  rule  to  show  cause  why  the  verdict  should  not  be  set  aside  and  a 
verdict  entered  for  the  plaintiffs  with  82.  15^.  damages ;  or  why  the 
verdict  on  the  third  plea  should  not  be  set  aside,  and  a  verdict 
entered  for  the  plaintiffs  on  that  plea  ;  or  why  judgment  should  not 
be  given  for  the  plaintiffs  non  obstante  veredicto  on  the  second  plea; 
or  why  judgment  should  not  be  given  for  the  plaintiffs  non  obstante 
veredicto  on  the  second  and  third  pleas.     In  this  vacation  (i), 

Archbold  showed  cause,  and  Manisty  supported  the  rule. 

Cur,  adv.  vvlt. 

The  material  facts  of  the  case  and  the  points  made  in  argument       [  270  ] 

(1)  February  13th.  Before  Lord  Denman,  Ch.  J.,  Patteson,  Coleridge 
aud  Wigbtman,  J  J. 
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Hills       will  appear  safficiently  from  the  jadgment  of  the  Coubt,  which  was 
MwHABD.     now  delivered  by 

Lord  Denmam,  Ch.  J. : 

After  stating  the  result  of  the  trial,  and  the  terms  of  the  role,  his 
Lordship  said : 

As  the  objections  urged  are  on  technical  points  and  after  verdict 
for  the  defendants  on  the  merits,  it  will  be  convenient  in  the  first 
place  to  see  what  is  proved,  and  what  will  be  the  state  of  the  cause, 
supposing  the  plaintiffs'  objections,  or  any  of  them,  are  available. 

The  action  is  in  assumpsit  on  a  bill  of  exchange  for  419L  2s,,  and 
the  damages  are  laid  at  5002.  The  defendants,  first,  as  to  41.  I89., 
parcel  of  the  sum  in  the  declaration  mentioned,  plead,  to  the  further 
maintenance  of  the  action,  payment  of  5L  into  Court :  secondly,  as 
to  the  residue  of  the  sum  mentioned  in  the  declaration,  that  the 
plaintiffs  were  agents  and  brokers  for  one  Humble,  and,  as  such, 
had  sold  property  for  him  for  4152.  12«.  6d.,  which  was  to  be  paid 
at  a  date  to  arrive  before  the  maturity  of  the  bill  in  the  declara- 
tion ;  that  Humble  had  applied  to  the  plaintiffs  to  advance  him 
this  money,  which  the  plaintiffs  had  agreed  to  do  if  he  would  pro- 
cure the  defendants*  acceptance  of  the  bill,  they  undertaking  to 
appropriate  the  purchase  money,  when  received,  in  satisfaction  of 
the  bill.  The  plea  then  showed  an  agreement  made  to  this  effect, 
and  the  acceptance  given  in  consequence:  it  alleged  that  the 
purchase  money  was  received  before  the  bill  became  due,  and  was 
sufficient  to  satisfy  the  residue  of  the  bill.  Thirdly,  the  defendants 
pleaded,  to  the  said  residue,  payment  of  4152.  12«.  6<2.,  before  the 
bill  became  due  and  before  the  commencement  of  the  action,  in 
[  *27i  ]  discharge  of  the  promises  *and  all  damages  as  to  the  said  residue. 
The  second  and  third  pleas  have  been  found  for  the  defendants. 

The  facts  were,  that  the  plaintiffs  were  sharebrokers,  and  had 
sold  shares  (1)  for  Humble  for  4152.  128.  6d,  Before  the  settling 
day  he  wanted  this  money,  and  applied  for  it.  The  plaintiffs  agreed 
to  advance  it,  if  he  would  procure  the  defendants'  acceptance  for 
the  amount,  promising  to  appropriate  the  purchase  money,  when 
received,  to  its  discharge.  The  bill  was  drawn  for  a  period  beyond 
the  settling  day,  and  for  4192.  28.  to  cover  the  accruing  interest. 
To  this  arrangement  the  defendants  consented,  and  accepted  the 

(1)  In  a   projected   Railway  Com-      September  and  October,    1845.    The 
pany.      The    plaintiffs    had    bought      bill  was  drawn  in  the  latter  month, 
these  and  other  shares  for  Humble  in 
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bill  on  the  faith  of  it.     The  purchase  money  was  received  in  due        Hills 
time.  Mbbnard. 

These  facts  were  applied  by  the  defendants  in  proof  of  the  third 
as  well  as  the  second  plea :  but  it  was  contended  on  the  argument 
that  they  furnished  no  evidence  of  a  payment  by  the  defendants,  as 
alleged  in  the  third  plea.  We  are,  however,  clearly  of  opinion  with 
the  defendants  on  this  point.  The  acceptance  was  for  the  accom- 
modation of  Humble,  as  between  him  and  them,  and  they  were 
legally  liable  on  it  in  the  first  instance  to  the  plaintiffs :  but  it  was 
perfectly  open  for  the  three  parties  to  agree  that  Humble's  money, 
when  received  by  the  plaintiffs,  and  which,  when  so  received,  would, 
apart  from  any  agreement,  have  been  received  to  his  use,  should 
be  Bpeci6cally  beforehand  applied  to  the  discharge  pro  tanto  of 
their  liability  on  the  bill :  and  it  seems  to  be  the  good  sense  of  the 
transaction  to  treat  it  as  so  much  money  paid  to  the  plaintiffs  by 
♦Humble  on  their  account  and  as  their  agent.  By  so  treating  it,  [  *272  ] 
this  transaction,  as  between  the  plaintiffs  and  defendants,  was 
disembarrassed  of  all  questions  upon  the  state  of  accounts  between 
the  plaintiffs  and  Humble,  which  the  defendants  were  clearly 
entitled  to  insist  on,  or  the  indemnity  on  which  they  were  taught 
to  rely  might  become  merely  illusory. 

This  view  of  the  transaction  also  relieves  the  case  from  any 
difficulty  as  to  entering  a  verdict  for  the  plaintiffs  for  8Z.  I60.  It 
appeared  that  the  plaintiffs  had  a  claim  on  Humble  for  brokerage, 
not  on  the  sale  of  these  shares,  but  on  their  previous  purchase  for 
him.  In  that  purchase  they  had  exceeded  his  limit,  and  had  agreed 
not  to  charge  brokerage,  unless  they  sold  at  a  profit  which  would 
cover  it ;  and  they  had  done  so :  clearly,  therefore,  as  between 
them  and  Humble,  there  was  a  claim  for  the  amount  (1) :  but,  if 
they  had  agreed  with  the  defendants  that  the  proceeds,  which  were 
at  the  time  of  the  agreement  an  ascertained  sum,  and  for  which, 
plus  the  interest,  the  acceptance  was  given,  should  be  applied  in 
discharge  of  the  acceptance,  they  could  have  no  more  right,  as 
against  the  defendants,  to  deduct  for  this  brokerage  than  for  any 
other  sum  which  Humble  might  be  owing  them  at  the  time. 

We  have  then,  on  this  record,  the  plaintiffs  suing  on  a  bill  for 
4192.  2«. ;  and  we  have,  on  the  first  and  third  pleas,  payments 
established  of  4202.  12«.   6d.    But  the  plaintiffs  then  object  that 

(1)  It  was,  consequently,  argued,  completely  satisfy  the  bill,  because 
for  the  plaintiffs,  that  the  purchase  they  were  entitled  in  the  first  instance 
money    received   by    them    did    not      to  deduct  the  'SI.  Ids.  for  hrokerage. 

R.R. VOL.  LXXIV.  19 
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Hills        the  second  plea  is  bad,  and  that,  upon  the  whole  record,  a  part  of 
UvBNABD.     their  demand  is  left  uncovered.     The  payment  into  Court  under 

[  •279  ]  the  *first  plea  is  as  to  4Z.  18«.,  parcel  of  the  sum  mentioned  in  the 
declaration :  the  second  plea  is  pleaded  ''  as  to  the  residue  "  of  that 
sum.  The  plaintiffs  contend  that  if  by  '*  the  sum  in  the  declara- 
tion mentioned  "  be  meant  the  amount  of  the  bill,  4192.  2«.,  then 
there  is  no  plea  to  the  demand  for  damages,  which  the  plaintiffs 
are  admitted  to  have,  because  the  whole  bill  was  not  paid  when 
due,  nor  before  action  brought.  If,  on  the  other  hand,  by  '^  the 
sum  in  the  declaration  mentioned  "  be  meant  the  5001.  damages, 
then  the  plaintiffs  contend  that  the  second  plea  will  in  its  com- 
mencement profess  to  answer  the  whole,  but  will  fail  to  do  so  in 
effect,  because  it  pleads  a  payment  of  415Z.  128.  6d.  in  satisfaction 
of  a  demand  for  500/.  minvs  the  5/.  paid  into  Court  (i).  We  think, 
however,  that  the  sum  mentioned  in  the  count  is  plainly  419/.  2<. 
The  500Z.  mentioned  as  damages  is  not  claimed  as  a  definite  sum, 
but  only  to  cover  what  the  jury  may  give  as  damages,  the  action 
sounding  in  damages.  The  second  plea,  therefore,  may  fairly  be 
considered  to  mean  the  residue  of  what  the  plaintiffs  are  entitled  to 
sue  for,  that  is  the  residue  of  4191.  28.  (after  deducting  4Z.  18«.), 
and  damages  not  exceeding  500/.  in  all.  Now  the  residue  of  the 
bill,  after  deducting  the  4/.  IBs.  paid  into  Court,  is  414/.  48. ;  and 
the  second  and  third  pleas  show  payment  or  receipt  by  the  plaintiffs 

[  *^74  ]  of  415/.  12s.  iyd.,  being  1/.  8s.  6d.  *more  than  the  residue  of  the 
bill :  and  both  pleas  state  that  sum  to  have  been  paid  and  received 
in  respect  of  the  residue  and  of  all  damages  by  reason  of  the  non- 
performance of  the  promise.  The  damages,  therefore,  are  pleaded 
to  both  by  the  second  and  third  pleas,  and  are  answered :  and, 
though  there  is  some  confusion,  and  perhaps  irregularity,  in  the 
mode  in  which  this  is  done,  yet  upon  the  whole  we  think  that, 
substantially,  the  whole  declaration  is  answered.  The  defendants 
cannot  be  in  a  better  situation  than  if  they  had  demurred  generally; 
and  we  think  that  those  pleas  would  be  good  on  general  demurrer, 
whatever  might  be  said  on  special  demurrer. 

Rvle  discharged. 

(1)  Manisty,  for  the  plaintiffs,  after  plea;  and  then,  as  to  the  residue  of 

arguing    as    is   stated    in    the  text,  the  cause  of  action  in  the  declaration 

contended  that  the  defendants  ought  mentioned,  payment  into  Court  of  5/. 

to    have   pleaded,    first,    as    to    the  He  cited  Arm  field  y.  BurgtUt  6  M.  & 

415/.  12a.   6c/.,   part  of  the  4192.  2s.  W.  281.     Archbold,  contra,  reterr^  to 

mentioned    in    the    declaration,    the  Beaumont  y.  Qreathead^  2  C.  B.  494. 
special  matter  set  forth  in  the  second 
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SHARPE  V.  BLUCK.  i847. 

^    _  Jan.  22,  26. 

(10  Q.  B.  280—292 ;  S.  C.  11  Jur.  328.)    ,  Feb.  26. 

To  avowry  by  a  rector  for  cattle  taken  as  a  distress  for  arrears  of  a  rent-  r  290  1 
charge  in  lieu  of  tithe  on  land  of  which  the  plaintiff  was  tenant,  plaintiff 
pleaded  in  bar,  that  the  Bishop  of  the  diocese  had,  under  the  Pluralities  Act, 
1838  (1  &  2  Vict.  0.  106),  s.  75,  appointed  a  curate  to  perform  the  duties  of 
the  rectory  at  a  stipend :  that  defendant  was,  at  that  time,  absent  from  the 
rectory,  and  had  not  resided  thereon  for  nine  months  in  the  year  next  pre- 
ceding, to  wit,  the  year  commencing  on  the  20th  March,  1842,  but  had,  for  a 
period  exceeding  three  months,  to  wit  &c.,  in  the  course  of  the  year  aforesaid, 
absented  himself  &c, :  that  the  curate  complained  to  the  Bishop  of  non- 
payment of  the  stipend,  whereupon  the  Bishop  summoned  defendant,  and, 
on  his  non-appearance,  determined  summarily,  and  adjudged  751.  to  be 
due:  that,  defendant  not  paying,  the  Bishop  issued  a  monition,  requiring 
him  to  pay,  in  default  of  which  a  sequestration  would  issue :  that  defendant 
was  served  with  the  monition,  but  did  not  pay :  and  the  Bishop  thereupon 
issued  a  sequestration,  under  the  seal  of  his  Oonsistorial  Oourt,  empowering 
a  sequestrator,  whom  the  Bishop  appointed,  to  levy  the  75/.  on  the  profits, 
rentcharges  &c.,  of  the  rectolry ;  and  that  the  sum  now  distrained  for  was 
demanded  of  plaintiff  by  the  sequestrator,  and  paid  by  plaintiff  to  prevent 
his  distraining.     On  demurrer  to  the  plea. 

Held,  that  the  above  proceedings  to  sequestration,  under  the  Pluralities 
Act,  1838  (1  &  2  Vict.  c.  106),  s.  83,  were  not  authorized  by  the  statute, 
because  the  power  to  appoint  a  stipendiary  curate  is  given,  by  sect.  75,  only 
when  an  incumbent^  under  the  circumstances  there  described,  is  absent,  for 
a  period  exceeding  three  months  altogether,  or  to  be  accounted  at  several 
times,  in  the  course  of  any  one  year :  and,  by  sect.  120,  the  year  is  to  be 
reckoned  from  1st  January  to  31st  December. 

And,  therefore,  that,  for  want  of  jurisdiction  in  the  Bishop  to  sequester, 
the  payment  under  such  sequestration  did  not  discharge  the  plaintiff. 

Beplbvin  for  sheep  taken  in  a  close  in  the  parish  of  Walsoken, 
Norfolk. 

Avowry,  stating  that  the  said  close,  at  the  said  time  when  &c.y 
was  liable  to  the  payment  of  a  certain  yearly  amount  of  rentcharge, 
to  wit  54Z.  6«.,  under  the  provisions  of  the  statutes  for  the  commu- 
tation of  tithes  in  England  and  Wales :  that  one  half  yearly  pay* 
ment  thereof,  at  the  time  when  &c.,  was  in  arrear  and  unpaid  for 
21  days  next  after  a  half  yearly  day  of  payment,  to  wit  &c.,  and 
after  notice  &c.  left  at  the  residence  of  plaintiff,  then  being  tenant 
in  possession  of  the  close  in  which  &c. :  and  that  a  certain  amount 
of  the  said  rentcharge,  according  to  the  prices  of  com  &c.,  to  wit 
282.  48.  2d.,  was,  at  the  time  of  the  said  distress,  due  to  defendant, 
he  the  defendant  then  being  the  person  entitled  thereto  and  to  the 
said  rentcharge.  Wherefore  defendant  avowed  the  taking  &c.,  in 
the  place  in  which  &c.,  as  a  distress  for  *the  said  arrears,  according  [  *28i  ] 
to  the  form  of  the  statute  in  such  case  &c.    Verification. 

Plea  in  bar.    That  heretofore,  and  before  the  making  of  the 

19—2 
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Shabpe  distress  &c.,  and  before  the  appointment  and  licensing  of  the 
Bluok.  curate  hereinafter  mentioned,  and  after  the  passing  of  an  Act  Sec. 
(1  &  2  Vict.  c.  106),  intituled  "  An  Act  to  abridge  the  holding  of 
benefices  in  plurality,  and  to  make  better  provision  for  the  residence 
of  the  clergy,"  to  wit  on  29th  March,  a.d.  1848,  the  said  parish  of 
Walsoken  was,  and  thence  hitherto  hath  been  and  still  is,  situate 
within  the  diocese  of  Norwich,  and  within  and  subject  to  the 
ecclesiastical  jurisdiction  of  the  Bishop  of  the  said  diocese;  and 
defendant,  during  all  the  time  aforesaid,  hath  been,  and  still  is,  a 
clerk  in  orders,  and  the  rector  and  incumbent  of  the  rectory  of  the 
parish  and  parish  church  of  W.  aforesaid  (the  said  rectory  being  a 
benefice  with  cure  of  souls),  and,  as  such  rector  and  incumbent  as 
aforesaid,  entitled  to  the  said  rentcharge  in  the  said  avowry  mentioned, 
the  said  rentcharge  being  a  rentcharge  payable  in  lieu  of  tithes. 
That  heretofore,  and  before  the  making  of  the  distress  Sec.,  and 
after  the  passing  of  the  aforesaid  Act  of  Parliament,  to  wit  on  the 
day  and  year  aforesaid,  Edward,  then  and  now  Bishop  of  Norwich, 
did  (in  pursuance  of  the  said  statute  and  in  conformity  with  its 
provisions),  by  a  licence  in  writing  under  his  hand  and  seal,  and 
bearing  date  the  day  and  year  aforesaid,  duly  appoint  and  licence 
Michael  John  Mayers,  then  being  a  clerk  in  orders,  to  perform  the 
office  of  stipendiary  curate  in  the  parish  church  of  W.  aforesaid,  in 
reading  the  Common  Prayer  and  performing  other  ecclesiastical 
duties  belonging  to  the  said  office  of  curate,  the  said  M.  J.  M. 
[  ^282  ]  having  first  subscribed  and  sworn  to  all  things  in  that  *case  &c. ; 
and  did,  in  and  by  the  said  licence,  require  the  said  M.  J.  Mayers 
to  reside  in  the  said  parish  of  W. ;  and  the  said  Bishop  did,  to  wit 
on  the  day  and  year  aforesaid,  in  pursuance  of  the  said  statute  and 
in  conformity  with  its  provisions,  duly  appoint  to  the  said  M.  J.  M. 
the  yearly  stipend  of  150Z.,  and  did  in  and  by  the  said  licence 
specify  the  amount  of  the  said  stipend.  ''  That,  at  the  time  of  the 
said  appointment  and  licensing  of  the  said  M.  J.  M.  as  aforesaid, 
to  wit  on  the  day  and  year  aforesaid,  the  defendant  was  absent 
from  his  said  rectory  and  benefice  aforesaid,  and  had  not  resided 
on  his  said  re(;tory  and  benefice  for  nine  months  in  the  year  next 
preceding  the  said  appointment  and  licencing  of  the  said  M.  J.  M. 
as  aforesaid,  to  wit  the  year  commencing  on  the  20th  day  of  March, 
A.D.  1842,  but  had,  for  a  period  exceeding  three  months,  to  wit 
four  months,  in  the  course  of  the  year  aforesaid,  absented  himself 
from  his  said  benefice,  not  being,  during  the  time  aforesaid,  resident 
on  another  benefice  of  which  he  was  also  the  incumbent,''  nor  &c. 


VOL-  Lxxiv.]        1847.    Q.  B.     10  Q.  B.  282—284.  29 

(negativing  the  several  exemptions  in  stat.  1  &  2  Vict.  c.  106,  s.  75),       sharps 
''  and  not  having,  when  he  the  defendant  so  absented  himself "  &c.,       bluok. 
"  as  aforesaid,  left  any  curate  or  curates  duly  licenced  or  approved 
by  the  said  Bishop  to  perform  the  ecclesiastical  duties  of  the  said 
rectory  and  benefice." 

The  plea  in  bar  then  stated  that,  after  the  appointment  and 
licensing,  and  before  the  making  of  the  distress,  and  after  the 
passing  of  the  said  Act,  to  wit  on  &c.,  differences  arose  between 
defendant  and  the  curate  touching  the  payment  of  the  stipend  and 
the  arrears  thereof ;  and  the  curate  complained  to  the  Bishop  of 
the  nonpayment  by  defendant  of  75/.  due  in  respect  of  the  stipend; 
that  the  Bishop  summoned  defendant  to  ^answer ;  and  he  was  [  *28S  ] 
served  with  the  summons,  but  did  not  appear ;  and  thereupon  the 
Bishop  summarily  determined  the  complaint,  and  adjudged  the  75L 
to  be  due  from  defendant,  as  rector  &c.,  to  the  curate ;  that  defendant 
neglected  and  refused  to  pay ;  and  thereupon  the  Bishop  issued  his 
monition  to  defendant  to  pay  M.  J.  M.  the  75/.  on  or  before  &c.,  in 
default  whereof  a  sequestration  would  issue;  that  the  monition 
was  served  and  returned  with  a  certificate  of  service  indorsed 
thereon,  and  verified  by  affidavit  (the  certificate  and  affidavit  were 
set  forth  verbatim,  but  not  the  monition) :  the  defendant  did  not 
pay,  or  show  cause  &c. :  That  afterwards,  and  before  the  making 
of  the  distress,  and  before  the  said  rentcharge  became  due,  the  Bishop 
issued  a  sequestration  (not  set  out  verbatim)  bearing  date  &c.,  and 
sealed  with  the  seal  of  the  Bishop's  Consistorial  Court,  directed  to 
John  Kitson,  of  &c.,  by  which  the  Bishop  sequestered  all  the  fruits, 
rentcharges  in  lieu  of  tithes,  profits,  &c.,  of  and  belonging  to  the 
rectory  and  parish  church  of  W.  aforesaid  and  to  defendant  as  rector 
thereof,  and  appointed  Kitson  sequestrator,  giving  him  authority  to 
publish  the  sequestration,  and  by  virtue  thereof  to  levy  ik,Q.  all  the 
said  fruits,  rentcharges  &c.,  profits,  &c.,  and  by  and  out  thereof  to 
satisfy  the  said  debt  of  75/.,  due  for  the  serving  of  the  cure  &c.  as 
aforesaid,  and  also  all  costs  and  charges  attending  the  recovery 
thereof :  that  the  sequestration  was  personally  served  on  defendant, 
and  was  returned  into  the  registry  of  the  Bishop's  Consistorial  Court: 
and  that  afterwards,  and  before  the  making  of  the  distress  &c.,  and 
after  the  rentcharge  became  due,  to  wit  on  &c.,  Kitson  required 
plaintiff  to  pay  the  rentcharge ;  and  thereupon  plaintiff,  to  prevent 
the  cattle  then  being  in  the  said  *close  in  which  &c.  from  being  [  *284  ] 
distrained,  paid  the  rentcharge  so  due  and  in  arrear  and  unpaid  as 
in  the  avowry  mentioned,  to  Kitson  as  sequestrator.    Verification. 
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Shahpb  Demurrer,  assigning  many  causes,  and,  among  them,  that  it 

Blv€k.       ^^^^  ^^^   appear  in  or  by  the  said   plea  in  bar  that  the  said 

Bishop  had  any  power,  authority  or  jurisdiction  to  issue  the  said 

sequestration.    Joinder. 

The  demurrer  was  argued  in  last  Term  (i). 

Sir  F.  Thesiger,  for  the  defendant : 

If  there  appear,  in  the  proceedings  as  stated  on  the  record,  such 
an  irregularity  that  the  Bishop  could  have  no  jurisdiction  to 
sequester,  the  rector  may  claim  the  profits  of  the  benefice,  notwith- 
standing the  sequestration  :  Capd  v.  Child  (2).  The  present  ques- 
tion turns  on  stat.  1  &  2  Yict.  c.  106.  By  sect.  75  of  that  Act,  ''If 
any  spiritual  person  holding  any  benefice,  who  shall  not  actually 
reside  thereon  nine  months  in  each  year,"  (unless  exempted  as  in 
that  clause  is  mentioned),  shall  for  a  period  exceeding  three  months 
altogether,  or  to  be  accounted  at  several  times,  in  the  course  of  any 
one  year  absent  himself  from  his  benefice,  without  leaving  a  curate 
or  curates  duly  licensed  or  approved  by  the  Bishop  to  perform  "  the 
ecclesiastical  duties  of  the  benefice,  or  shall  be  guilty  of  certain 
other  omissions,  "in  every  such  case  the  Bishop  is  hereby 
authorised  to  appoint  and  license  a  proper  curate,  with  such  salary 
[  *286  ]  as  is  by  this  Act  allowed  and  directed,  to  ^serve  the  church  or 
chapel  of  the  benefice  in  respect  of  which  such  neglect  or  default 
shall  have  occurred.''  Sect.  88  enacts  that  it  shall  be  lawful  for 
the  Bishop,  and  he  is  thereby  required,  subject  to  the  provisions 
and  restrictions  of  the  Act,  to  appoint  a  stipend,  as  therein  specified, 
to  every  curate  of  a  non-resident  incumbent ;  and  that,  "  in  case 
any  difference  shall  arise  between  the  incumbent  of  any  benefice 
and  his  curate  touching  such  stipend,  or  the  payment  thereof  or  of 
the  arrears  thereof,  the  Bishop,  on  complaint  to  him  made,  may 
and  shall  summarily  hear  and  determine  the  same,  without  appeal ; 
and  in  case  of  wilful  neglect  or  refusal  to  pay  such  stipend,  or  the 
arrears  thereof,  he  is  hereby  empowered  to  enforce  payment  of  such 
stipend,  or  the  arrears  thereof,  by  monition,  and  by  sequestration 
of  the  profits  of  such  benefice."  Sect.  120  enacts :  "  That  for  all 
the  purposes  of  this  Act,  except  as  herein  otherwise  provided,  the 
year  shall  be  deemed  to  commence  on  the  1st  day  of  January,  and 
be  reckoned  therefrom  to  the  81st  day  of  December,  both  inclusive.'' 

(1)  January  22nd  and  26th.    Before  (2)  37  R.  E.  761  (2  Cr.  &  J.  5o«; 

Lord    Denman,     Ch.    J.,     Patteson,      S.  C.  2  Tyr.  689). 
Coleridge  and  Wightman,  JJ. 
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The  first  objection  to  the  plea  in  bar  is,  that  the  defendant  is  not      Sharps 

shown  to  have  absented  himself  for  more  than  three  months  '*  in      bluok. 

the  coarse  of  any  one  year,"  the  year,  according  to  sect.  120, 

commencing  on  January  Ist  and  ending  on  December  81st.    The 

year  mentioned  in  the  plea  commences  on  20th  March,  1842 :  part 

of  the  absence,  not  exceeding  three  months,  may  have  been  in 

1842,  and  a  like  part  in  1848.     Therefore  it  does  not  appear  that 

the  Bishop  had  jurisdiction  to  summon  and  sequester.     (He  then 

stated  other  objections  to  the  averments  of  fact  in  the  plea,  and  to 

the  form  of  the  proceedings  as  far  as  they  were  set  forth  *on  the      [  *286  ] 

record  ;  but  the  judgment  of  the  Coubt  renders  a  further  report  on 

these  points  unnecessary.) 

Couch^  contra : 

Sect.  120  follows  several  clauses  relating  to  the  infliction  of 
penalties,  and  must  be  read  as  applying  to  that  subject.  For  the 
purpose  of  apportioning  forfeitures  under  sect.  82  (i),  and  of  deter- 
mining whether  a  party  should  be  punished  as  non-resident  for 
times  exceeding  three,  six  or  eight  months,  it  might  be  reasonable 
to  apply  the  limitation  given  by  sect.  120 ;  but,  when  the  question 
is  what  length  of  time  shall  elapse  before  the  Bishop  shall  provide 
for  the  service  of  a  cure  deserted  by  the  incumbent,  there  can  be  no 
reason  for  enquiring  whether  the  absence  has  been  confined  to  one 
year  or  extended  into  two.  The  necessity  of  causing  the  church  to 
be  served  cannot  be  so  measured. 

(CoLERinoR,  J. :  Then  why,  in  sect.  76,  are  the  words  **  in  the 
course  of  any  one  year  "  introduced  ?) 

The  words  are  "  for  a  period  exceeding  three  months  altogether, 

(1)  Stat.   1  &  2  Vict.  c.  106,  8.  32,  times  in  any  one  year,  he  shall,  when 

enacts:  ** That  eyery  spiritual  person  such     absence    shall    exceed    three 

holding   any    benefice     shall     keep  months  and  not  exceed  six  months, 

residence  on  his  benefice,  and  in  the  forfeit  one  third  part  of  the  annual 

hotiise  of  residence  (if  any)  belonging  value  of  the  benefice  from  which  he 

thereto;  and  if  any  such  person  shall,  shall  so  absent  himself;   and  when 

without  any  such  licence  or  exemption  such  absence  shall  exceed  six  months 

as  is  in  this  Act  allowed  for  that  pur-  and  not  exceed  eight  months,  one  half 

pose,  or  tmless  he  shall  be  resident  at  part"  &c. ;  **and  when  such  absence 

some  other  benefice  of  which  he  may  shall  exceed  eight  months,  two  third 

be  possessed,  absent  himself  from  such  parts  "  &c. ;  **  and  when  such  absence 

benefice,    or    from    such    house     of  shall  have  been  for  the  whole  of  the 

residence,    if   any,    for     any    period  year,  three  fourth  parts  of  such  annual 

exceeding  the  space  of  three  months  value." 
together,  or  to  be  accounted  at  several 


296  1847.     Q.  B.     10  Q.  B.  286—288.  [b.b. 


8HARPR      or  to  be  accounted  at  several  times  ...  in  the  course  of  any  one 

Bluck.       year."   **  In  the  course  "  *&c.  may  apply  only  to  the  case,  mentioned 

[  ^287  ]      immediately  before,  where  the  months  are  "  accounted  at  several 

times : "  and  then  an  absence  for  three  consecutive  months  will 

come  within  the  enactment,  though  the  months  be  December,  1842, 

and  January  and  February,  1848. 

(Coleridge,  J.  :  *'  In  the  course  of  any  one  year  *'  seems  to  over- 
ride all  that  follows  the  words  '*  for  a  period.") 

Perhaps  the  words  as  to  date,  in  the  plea,  **  to  wit  the  year  com- 
mencing on  the  20th  day  of  March,  a.d.  1842,"  may  be  rejected. 
(He  then  argued  on  the  other  objections.) 

But,  if  the  proceedings  to  sequestration  are  defective  on  any  of 
these  grounds,  the  defendant  should  have  tried  the  question  by  an 
action  against  the  sequestrator,  as  was  done  in  Capel  v.  Child  (i). 
The  objections  are  not  available  against  a  stranger,  who,  as  the 
tenant  of  lands  subject  to  the  rentcharge,  has  paid  it  in  obedience 
to  process  from  the  Consistorial  Court.  Cases  which  have  been 
mentioned  on  the  other  side  (2),  as  showing  that  a  statutory  juris- 
diction must  be  executed  with  strict  regularity,  and  should  appear 
by  the  proceedings  themselves  to  have  been  so  executed,  might 
apply  where  the  Bishop,  as  an  individual,  exercised  such  jurisdic- 
tion :  but  the  issuing  of  a  sequestration,  under  sect.  112  of  stat.  1  &  2 
Vict.  c.  106,  is  the  act,  not  of  the  Bishop,  but  of  his  Court ;  that 
clause  directing  that,  when  a  spiritual  person  is  served  with  a 
monition  under  the  Act,  which  monition  is  to  issue  under  the 
[.*288  ]  Bishop's  hand  *and  seal,  the  monition  shall  ''  be  returned  into  the 
Consistorial  Court  of  such  Bishop,  and  be  there  filed,"  and  the 
party  monished  may  thereupon  show  cause  why  a  sequestration 
should  not  issue ;  **  and  if  such  spiritual  person  shall  not,  within 
the  time  assigned  by  such  monition,  show  sufficient  cause  to  the 
contrary,  such  sequestration  shall  issue  under  the  seal  of  the  Con- 
sistorial Court  of  such  Bishop,  and  shall  be  served  and  returned 
into  the  registry  of  such  Court  in  like  manner  as  is  hereinbefore 
directed  with  respect  to  monitions  "  under  this  Act.  The  sequestra- 
tion therefore  (under  which  the  official  principal  makes  his  warrant) 

(1)  37  E.  K.  671  (2  Cr.  &  J.  558;  rnwin,  11  Ad.  &  El.  373;  Brancker  y, 
S.  C\  2  Tyr.  689).  Molynenx,  4  Man.  &  G.  226 ;  aud  Re 

(2)  Newman  v.  Earl  of  Ilardwicke,  Dent  CommutatioUy  8  Q.  B.  43;  had 
8  Ad.  &  EL  124;  Beg,  v.  Martin^  2  beeu  cited  as  to  the  effect  of  objections 
Q.    £.    1037,    note    (a);    Christie    v.  taken  to  the  form  of  the  sequestration. 
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is  like  Bkji.fa.  out  of  this  Court.  If,  under  stat.  1  &  2  Vict.  c.  110,  Sharps 
s.  12,  an  execution  creditor  were  to  proceed  in  the  name  of  the  bluck. 
sheriff  on  a  bill  of  exchange  seized  under  the  Ji.fa.,  and  thereby 
obtain  payment  from  the  debtor  of  the  party  owning  such  bill,  the 
debtor,  if  again  sued  on  the  bill,  might  allege  that  payment  without 
being  obliged  to  prove  that  all  the  proceedings  to  execution  were 
regular. 

(CoLEBiDOE,  J. :  Do  you  say  that,  in  a  case  like  the  present,  there 
would  be  a  complete  defence  even  if  no  monition  had  issued  ?) 

There  would,  for  a  stranger,  who  is  obliged  to  obey  the  writ.  The 
principle  on  which  sheriffs  executing  process  are  justified  applies 
here. 

(WiOHTMAN,  J.:  A  sheriff  is  obliged  to  execute  process:  is  a 
sequestrator  obliged  to  act  in  that  character?) 

This  is  not  the  ordinary  case  of  a  private  person  taking  out  seques- 
tration to  recover  a  debt. 

(Pattbson,  J.  :  According  to  you  it  would  be  sufficient,  in 
such  a  case  as  this,  to  plead  nothing  more  than  payment  under  a 
sequestration.) 

The  argument  goes  that  length.  The  tenant  of  the  land  subject  to 
the  rentcharge  cannot  dispute  the  writ,  or  oblige  the  sequestrator  to 
show  the  validity  of  the  proceedings.  The  sequestrator  is  merely 
*the  bailiff  or  agent  of  the  Bishop :  Jones  v.  Barrett  (i),  Harding  v.  [  '289  ] 
Hall  (2) ;  and,  if  an  action  were  brought  against  him,  it  would  be 
enough  for  him  to  show  the  writ;  only :  Andrews  v.  Harris  (3).  The 
principle  now  relied  upon  is  that  which  was  laid  down  in  Allen  v. 
Diind^s  (4)  (and  with  which  Digby  v.  Wray  (5)  and  the  dictum  of  the 
Court  in  Philips  y,  Biron  (6),  and  of  Best,  J.  in  Woolley  v.  Clark  (7), 
agree)  on  the  subject  of  payment  to  an  executor  or  administrator 
acting  under  probate  or  letters  of  administration  which  are  after- 
wards annulled  :  "  That  every  person  is  bound  by  the  judicial  acts 
of  a  Court  having  competent  authority  :  and  during  the  existence  of 

(1)  Bunb.  192.  See  Berwick  v.  (5)  3  Bac.  Abr.  476,  tit.  Executors 
bwantwiy  ib„  note.                                       aud  Admiuistratora  (E)  13,  7th  ed. 

(2)  10  M.  &  W.  42.  (6)  1  Stra.  509. 

(3)  55  B,  R.  174  (l  a  B.  3,  17).  (7)  24  R.  R.  546  (5  B.  &  Aid.  744, 

(4)  1  R.  R.  666  (3  T.  R.  125).  746). 
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Shabpb      Buch  judicial  act,  the  law  will  protect  every  person  obeying  it/*  The 
Bluck.      operation  of  the  same  principle,  in  favoar  of  a  stranger,  is  exempli- 
fied in  3  Bac.  Abr.  420,  tit.  Execution  (Q).     Hasser  y.  WalUs  (i)  is 
also  a  strong  instance  of  the  validity  ascribed  to  payments  received 
by  a  de  facto  claimant. 

Bramwell  {Sir  F.  Thesiger  being  absent),  in  reply.     ♦     ♦     * 

Cur.  adv.  vulL 

[  291  ]       LoBD  Dbkuan,  Ch.  J.  now  delivered  the  judgment  of  the  Court: 

A  great  many  points  were  raised  for  our  consideration  in  this 

case  :  but  we  find  it  necessary  to  decide  in  favour  of  the  defendant 

upon  one ;  because  we  find  that  the  plea  in  bar  does  not  give  the 

Bishop  jurisdiction  to  appoint  a  curate,  and  to  assign  him  a  salary 

on  the  non-residence  of  the  rector.     The  statement  is,  that  the 

defendant,  the  rector,  was  absent  from  his  rectory  and  benefice,  and 

**  had  not  resided  on  his  said  rectory  and  benefice  for  nine  months 

in  the  year  next  preceding  the  said  appointment  and  licensing  of  " 

the  curate  ''  as  aforesaid,  to  wit  the  year  commencing  on  the  20th 

day  of  March,  a.d.  1842 ;  but  had,  for  a  period  exceeding  three 

months,  to  wit  four  months,  in  the  course  of  the  year  aforesaid, 

absented  himself  from  his  said  benefice,"  not  being  at  the  time 

residing  on  another  benefice  of  which  he  was  the  incumbent 

We  think   this   is  not  shown   to  be   such  a  non- residence  as 

authorizes  the  Bishop  to  appoint  a  curate ;  because  it  is  consistent 

with  this  plea  that  the  rector  may  have  absented  himself  for  a  time 

which  would  go  towards  the  making  up  of  four  months  at  the  end 

of  the  year  ending  81st  December,  1842,  and  a  time  which  would  go 

towards  the  making  up  of  four  months  in  the  year  1843 :  and  the 

year  is  made  to  commence,  by  the  120th  section  of  stat.  1  &  2  Vict. 

c.  108,  on  the  1st  of  January,  for  all  the  purposes  of  the  Act  not 

[  ^292  ]       specifically  excepted  in  that  enactment.     *The  year,  during  which 

the  non-residence   is  here  supposed  to  have  given  the  right  to 

appoint  a  curate,  is  such  a  year  as  the  Act  does  not  contemplate  ; 

not  a  year  commencing  on  the  1st  January,  but  a  year  commencing 

on  the  20th  March.     The  allegations  are  quite  consistent  with  a  full 

compliance  with  the  statute  by  a  residence  within  the  meaning  of 

sect.  120:  and   therefore   the  jurisdiction   fails;  and  we  are  not 

called  upon  to  enquire  into  the  validity  of  the  other  objection^ . 

Judgment  for  defendant  (2). 

(1)1  Salk.  28.  (2)  See  Howard  v.  GoMett,  p.  3*>7, 

post,  and  Ooseet  v.  Howard^  p.  363,|>oaf. 
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DOE  D.  JENKINS  v.  DAVIES.  i846 

Mr,  16,  -20. 
(10  Q.  B.  314—326;  S.  C.  16  L.  J.  Q.  B.  218;  11  Jur.  607.)  13^7 

The  question  ultimately  raised  in  an  ejectment  being,  whether  Elizabeth  ^^^^  ^• 
S.,  deceased,  was  legitimate  or  not,  a  certificate  of  the  marriage  of  E.  S.*8, 
alleged  father,  J.  D.,  to  her  mother  was  produced  by  a  witness,  who  said  he  I  ^^"^  i 
received  it  from  E.  S.  The  question  was  then  put,  whether  E.  S.  made,  at 
that  time,  any  statement  respecting  her  mother's  marriage.  Held,  that 
this  question  was  admissible,  it  having  been  proved  before,  to  the  satisfac- 
tion of  the  Judge,  that  E.  S.  was  a  member  of  the  family,  and  it  not 
appearing  that  any  dispute  was  at  that  time  known  to  exist. 

And  that  it  made  no  difference,  as  to  the  admissibility  of  the  answer, 
that  the  question,  whether  E.  S.  was  a  member  of  the  family,  was  in  fact 
identical  with  the  issue  on  which  the  opinion  of  the  jury  would  be 
ultimately  taken. 

A  copy  of  a  register  of  marriage,  signed  with  the  name  of  a  person  who 
had  been  curate  of  the  parish  eighty  years  before  the  trial,  and  who  signed 
as  curate,  was  produced  by  a  witness  who  had  been  seven  years  parish 
clerk,  and  who  said  that  the  same  signature,  in  the  same  handwriting, 
appeared  in  several  places  of  the  original  register :  Held  admissible,  though 
no  proof  was  given  of  the  curate's  death,  and  no  further  proof  of  his 
handwriting. 

A  deed  was  put  in,  whereby  E.  S.  conveyed  the  reversion  of  the  property 
to  E.  J.  It  was  signed  by  E.  S.,  describing  herself  as  **  daughter  and 
heiress  of  J.  D.,"  and  by  E.  J.,  who  was  an  undoubted  relation  of  J.  D., 
and  was  tenant  for  life  of  the  property :  Held,  that  the  signatures  were 
admissible  as  declarations,  notwithstanding  the  interest  which  those 
parties  might  be  supposed  to  have  in  E.  S.  thus  representing  herself ;  it 
not  appearing  that  any  dispute  had  then  arisen. 

Ejectment  for  land  n  Cardiganshire. 

On  the  trial,  before  ColtiDan,  J.,  at  the  Cardiganshire  Summer 
Assizes,  1845,  it  appeared  that  the  lessors  of  the  plaintiff  claimed 
the  property  in  dispute  in  right  *of  their  wives,  Maria  and  Mary,       [  •316  ] 
whom  they  alleged  to  be  entitled  thereto  as  co-heiresses  of  David 
Davies,  the  eldest  son  of  Evan  Davies. 

Evan  Davies  died  about  1769,  leaving  six  sons  and  three 
daughters.  By  his  will,  dated  2nd  April,  1766,  he  devised  the  pro- 
perty in  dispute  to  his  said  eldest  son  David.  On  the  marriage  of 
David,  in  the  year  1784,  a  fine  was  levied ;  and  the  property  was 
settled  (in  default  of  issue  by  the  marriage)  to  the  use  of  the  said 
David  Davies  and  his  heirs  and  assigns.  The  said  David  Davies 
and  bis  wife  died  without  issue ;  the  former  in  February,  1811,  the 
latter  in  October,  1815.  The  names  of  the  six  sons  of  Evan  Davies 
were,  David,  John,  Caesar,  Walter,  Philip  and  Benjamin.  John, 
the  second  son,  died  in  1788,  leaving  one  daughter,  Elizabeth, 
whose  legitimacy  was  the  question  ultimately  in  dispute  at  the 
trial.     Caesar,  the  third  son,  died  in  1818,  leaving  three  children, 


800  1847.    Q.  B.    10  Q.  B.  815—816.  [b.b. 

Dob  d.       \f ho  all  died  without  issue.    Walter,  the  fourth  son,  died  in  1823, 
9^  leaving  two  daughters  surviving,  Maria  and  Mary,  in  whose  right 

Da  VIES.      ^\^Q  lessors  of  the  plaintiff  claimed.     Philip,  the  fifth  son,  died  in 
1825,  without  issue. 

David  Davies,  by  his  will,  dated  14th  June,  1809,  devised  the 
property  in  dispute  to  his  brother  Csesar  for  life,  then  to  his  nephew 
Gsesar,  the  son  of  the  said  Csesar,  for  life,  remainder  to  his  male 
issue,  and,  in  default  of  such  issue,  to  his  brother  Walter  for  life : 
then  to  his  brother  Philip  for  life ;  then  to  his  nephew,  Evan  John 
(the  only  son  of  his  sister  Esther  who  had  married  a  person  named 
John  Bowland)  for  life ;  then  to  his  nieces,  Hannah  and  Marj'  John 
(daughters  of  his  said  sister  Esther),  and  their  issue  ;  and,  for  want 
of  all  such  issue,  to  his  own  right  heirs  for  ever. 
[  316  ]  Hannah   and   Mary   John   died   unmarried  in  1823  and  1827, 

respectively.  Evan  John  entered  into  possession,  and  was  the  last 
tenant  for  life*,  the  previous  interests  having  expired.  He  died  in 
1842,  having,  in  May,  1889,  purchased  the  reversion  from  Elizabeth, 
the  daughter  of  John  Davies,  the  second  son  of  Evan  Davies.  The 
defendants  claimed  through  Evan  John.  And  the  question  on  the 
trial  was,  whether  Elizabeth  came  within  the  description,  in  the 
will,  of  the  **  right  heirs  '*  of  the  testator. 

The  lessors  of  the  plaintiff  sought  to  prove,  by  evidence  of 
declarations  made  by  various  members  of  the  family,  that  John 
Davies  was  never  married  to  the  woman  who  was  the  mother  of 
Elizabeth,  and  that  therefore  Elizabeth  was  illegitimate ;  in  which 
case,  Maria  and  Mary  would  be  the  right  heirs  of  the  testator.  It 
appeared,  however,  from  the  plaintiff's  own  evidence,  that  the 
members  of  the  family  had,  in  some  instances,  treated  both  mother 
and  daughter  as  their  relations. 

In  answer,  evidence  was  tendered  to  prove  that  John  Davies  was 
married,  in  1761,  to  one  Eleanor  Dillon,  and  that  Elizabeth  was  the 
lawful  issue  of  the  marriage.  This  e\ddence  was  to  the  following 
effect.  Elizabeth,  who  had  been  married  to  a  person  named  John 
Stevens,  died  in  1841  or  1842 :  John  Stevens  died  in  1815.  Elizabeth 
had  been,  on  some  occasions,  recognized  by  the  family  as  a  relation. 
But  the  evidence  mainly  relied  upon  was  that  of  a  Mr.  John  White, 
who  had  married  into  the  family,  and  who  was  the  solicitor  of  Evan 
John,  and  in  1839  had  acted  for  him  in  the  purchase  of  the  rever- 
sion. He  stated  that  he  had  received  from  Elizabeth  Stevens,  in 
1838,  or  early  in  1839,  a  certificate  of  marriage  (which  he  produced) 
in  the  following  form. 
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"February  5,  1761.    John  Davies  and  Eleanor  Dillon  were       Dosd. 

■Ikmkimta 

lawfully  married  the  25th  day  of  January,  1761,  as  appears  by  the  «. 

Reg',  of  St.  James  Bristol.  ^^.^''*- 

"W.  Davibs,  Curate."  '■'^^^-' 

That  he  had  received  this  from  her  when  he  was  making  enquiries 
of  her  as  to  her  pedigree,  to  enable  him  to  determine  who  was  the 
person  entitled  to  the  property  ;  but  that  he  had  not  mentioned  to 
her  the  object  he  had  in  view ;  and  that  he  did  not  know  at  the  * 
time  that  there  was  any  thing  in  dispute.  He  was  then  asked 
whether,  at  the  time,  she  had  made  any  statement  respecting  her 
mother's  marriage.  The  question  was  objected  to,  but  allowed : 
and  the  witness  said  Elizabeth  had  then  told  him  that  she  had 
received  it  from  her  mother,  as  being  her  marriage  certificate. 
That  Evan  John  was  then  in  possession  as  the  last  tenant  for  life  ; 
and  that  he  became  the  purchaser  of  the  reversion  in  1889,  at 
which  time  there  was  nothing  in  dispute. 

The  only  proof  of  the  curate's  handwriting  was  given  by  the 
parish  clerk  of  St.  James,  who  produced  the  register  of  marriage 
for  1761,  containing  this  entry. 

"  No.  989.  John  Davies  of  this  parish,  and  Eleanor  Dillon  of 
this  parish,  were  married  in  this  church  by  banns,  this  25th  day  of 
January,  in  the  year  one  thousand  seven  hundred  and  61. 

"By  me,  W.  Davibs,  Curate." 
"  This  marriage  was  solemnized  between  us 
"  In  the  presence  of  "  John  Davibs, 

Michael  Elliget  Elbanob  X  Dillon, 

John  Malonb.  her  mark." 

The  clerk  said  that  he  had  acquired  a  knowledge  of  *William  [  •si®  ] 
Davies's  handwriting  by  having  been  clerk  for  seven  years  and  a 
half,  and  thus  seeing  the  handwriting,  in  different  places  of  the 
register,  of  a  person  signing  ''  William  Davies,"  as  curate  ;  and  that 
he  believed  the  signature  to  the  entry  in  question  in  the  register 
and  to  the  certificate  to  be  in  the  curate's  handwriting.  This  was 
objected  to  as  insufficient  evidence  of  the  handwriting ;  but  the 
objection  was  overruled.  The  declarations  of  Elizabeth  Stevens  in 
proof  of  the  identity  of  the  parties  named  in  the  register  and 
certificates  were  also  objected  to,  but  received. 

The  conveyance  from  Elizabeth  Stevens  to  Evan  John  in  1889 
was  executed  and  signed  by  Elizabeth  Stevens,  describing  herself 
as  ''  daughter  and  heiress  of  John.  Davies,"  and  by  Evan  John. 
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Dos  d.       These  signatares  were  tendered  as  declarations,  and  objected  to, 

r,  but  received. 

DAviEs.  Verdict  for  defendants. 

In  Michaelmas  Term,  1845,  E.  V.  WiUiama  obtained  a  role  nisi 
for  a  new  trial  on  the  ground  of  the  improper  reception  of  evidence. 
In  last  Michaelmas  Term  (i), 

CkUton  and  Lucena  showed  cause : 

The  declaration  of  Elizabeth  Stevens  was  admissible,  the  Judge 
having  been  previously  satisfied  that  she  was  a  member  of  tlie 
family.  That  is  a  preliminary  question,  of  which  the  decision 
[  319  ]  devolves  in  all  cases  upon  the  Judge.  *  *  The  declaration  here 
should  be  received  on  the  same  principle  as  that  acted  upon  in  the 
case  of  The  Sussex  Peerage  (2),  with  regard  to  the  writing  in  the 
prayer  book.  As  to  the  deed,  the  signature  of  Evan  John  was 
at  all  events  a  declaration  admissible  in  evidence,  he  being  an 
undoubted  member  of  the  family ;  and  his  signature,  coupled  with 
the  description  of  herself  by  Elizabeth  Stevens,  amounted  to  evidence 
given  by  him  that  Elizabeth  Stevens  was  his  first  cousin.  The 
case  is  therefore  distinguishable  from  Johnson  v.  Lawson  (3).  Slaney 
V.  Wade  (4),  and  Doe  d.  Johnson  v.  The  Earl  of  Pembroke  (s)  are  also 
authorities  on  these  points. 

The  clerk's  evidence  as  to  the  authenticity  of  the  certificate  and 
register  was  sufficient:  Doe  d.  TUman  v.  Tarver  (6)  (second  point). 

I S20  ]  Evans  and  E,  L.  Richards,  contra  : 

Since  the  decision  in  Johnson  v.  Lawson  (8)  it  has  been  undisputed 
law,  that  declarations  on  pedigree,  to  be  admissible,  must  come 
from  some  member  of  the  family :  Crease  v.  Barrett  (7),  1  Phill. 
Ev.  229  (9th  ed.),  M&nkton  v.  Attomey-Oeneral  (8).  Now,  if 
Elizabeth  Stevens  was  illegitimate,  she  was  not  part  of  the  family  : 
Doe  d.  Bamford  v.  Barton  (9).  Her  declaration,  therefore,  either 
oral  or  by  her  writing  on  the  deed,  can  be  admitted  only  by 
assuming  the  truth  of  the  very  fact  for  which  it  is  wanted  :  that  is, 

(1)  November  16th  and  20th,  1846.  (4)  1  My.  &  Or.  338. 

Before  Lord  Denman,  Ch.  J.,  Cole-  (5)  11  R.  B.  260  (11  East,  504). 

ridge,  Wightman  and  Erie.  J  J.  (6)  Ry.  &  Moo.  141. 

The  argument  against  the  rule  is  (7)  40  R.  R.  779  (1  Gr.  M.  &  R.  919, 

reported  by  H.  Merivale,  Esq.  928  \  8,  C.  5  Tyr.  458,  470). 

(2)  65  R.  R.  11  (11  01.  &  Fin.  85,  (8)  34  R.  R.  38  (2  Russ.  &  My.  158). 
99).  (9)  62  R.  R.  774  (2  Moo.  &  Rob.  28) . 

(3)  27  R.  R.  658  (2  Ring.  86). 
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a  disputed  fact  is  to  be  proved  by  taking  for  granted  its  existence.       Dob  d. 
Andy  till  the  evidence  was  tendered,  the  proof  in  the  cause  had  r. 

shown  illegitimacy,  which  strengthens  the  objection.    The  legitimacy      ^-^vibs. 
'  ought  to  be  shown  dehors   the  evidence  which   it  is   sought   to 
introduce  on  the  assumption  of  the  legitimacy :  Monkton  v.  Attomey- 
General  (l). 

(Lord  Denman,  Gh.  J. :  The  Judge  must  decide  the  fact,  in  order 
to  determine  whether  evidence  of  it  shall  go  to  the  jury  :  that  is  no 
more  than  is  constantly  done  in  cases  of  handwriting. 

Eble,  J. :  Where  the  declarations  of  an  agent  are  admissible,  he 
may  first  prove,  to  the  satisfaction  of  the  Judge,  that  he  is  an  agent, 
and  his  evidence  therefore  admissible,  though  the  question  at  issue 
turns  upon  the  fact  whether  he  be  agent  or  not,  and  the  jury  have 
ultimately  to  decide  that.) 

The  evidence  given  by  such  a  witness,  that  he  is  agent,  is  admissible 
without  previously  assuming  the  agency;   the  case  is  therefore 
unlike  the  present,  where  the  difficulty  is  in  getting  at  the  ^evidence       [  *32i  ] 
of  the  fact  without  assuming  the  fact. 

(CoLEBiDGE,  J. :  In  Doe  d.  Molesworth  v.  Sleeman  (2)  I  received 
evidence  on  an  assumption  the  truth  of  which  I  afterwards  left  to 
the  jury,  telling  them  not  to  attend  to  the  evidence  unless  they 
adopted  the  assumption :  and,  though  we  afterwards  held  that  I 
had  ruled  wrongly  in  another  respect,  this  course  of  proceeding 
was  not  impeached.) 

At  least  that  course  should  have  been  followed  here:  the  jury 
should  have  been  told  that  they  were  not  to  attend  to  the  evidence 
of  Elizabeth  Stevens,  unless  they  were  satisfied  aliunde  of  her 
legitimacy. 

Farther,  the  declaration  was  in  the  nature  of  a  declaration  made 
post  litem  motam :  the  title  of  the  party  making  it  depended  on  the 
fact  which  she  declared.  This  is  not  a  ''  natural  effusion,''  so  as 
to  come  within  the  principle  adopted,  in  Monkton  v.  Attorney- 
General  (8),  by  Lord  Chancellor  Brougham  from  Lord  Eldon  (4). 
Li  The  Berkeley  Peerage  case  (6)  it  was  laid  down  that  the  rule  of 

(1)  34  E.  B.  38  (2  Ruse.  &  My.  158).  (4)  Whitdocke  v.  Baker,  13  Ves.  511, 

(2)  9  Q.  B.  298.  514. 

i3)  34  B.  B.  38  (2  Bubs.  &  My,  159).  (5)  14  B.  B.  782  (4  Camp.  401, 417). 
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Doid.       exclnsion  applied,  though  the  party  making  the  declaration  did  not 

1 RN  If  TVS 

f,  know  of  the  lis  mota.     This  point  was  noticed  in  Walker  y.  Countess 

DAVIB8.       Beauchampil). 

Next,  the  evidence  of  the  declaration  in  each  instance  was  given, 
not  in  a  matter  of  pedigree,  but  only  in  the  coarse  of  explaining  the 
history  of  a  docament.  It  was  therefore  not  admissible :  Bex  v. 
Erith  (2). 

As  to  the  register  and  certificate,  the  handwriting  of  the  curate 
was  not  properly  proved.  The  case  does  not  fall  within  the  rale 
stated  in  2  Phil.  Ev.  258  (9th  ed.),  "  that  where  the  antiqaity  of  a 
writing,  purporting  to  bear  a  person's  signature,  makes  it  impossible 

[  ♦822  ]  for  a  witness  *to  swear  that  he  has  ever  seen  the  party  write,  it  is 
sufficient  that  the  witness  should  have  become  acquainted  with  his 
manner  of  signing  his  name,  by  inspecting  other  ancient  writings 
which  bear  the  same  signature,  provided  these  ancient  writings 
have  been  treated  and  regularly  preserved  as  authentic  documents." 
Here  the  writings  are  not  ancient  enough  to  come  within  the  rule : 
the  date  of  each  is  only  1761.  The  writer  might  well  have  been 
alive  within  the  present  century ;  and  persons  are  probably  living 
who  have  seen  him  write. 

(Erlb,  J. :  It  is  said  in  note  (1)  to  2  Phill.  Ev.  258 :  "  No 
particular  period  of  antiquity  has  been  assigned  for  the  introduction 
of  evidence  of  this  description."  ''Such  evidence  seems  to  be 
admissible,  wherever,  in  the  opinion  of  the  Judge,  there  is  a 
reasonable  difficulty  in  procuring  better  proof,  in  consequence  of 
the  remote  period.") 

Bx>e  d.  Brune  v.  Bawlings  (3)  is  there  referred  to.     In  that  case  the 

writer  had  been  dead  sixty  years :  here  nothing  appears  as  to  the 

writer's  death.     In  The  Fitzwalter  Peerage  (4)  case  the  writer  was 

proved  to  have  died  in  1761,  the  evidence,  which  was  admitted, 

being  offered  in  1843. 

Cur.  adv.  vuU. 

Lord  Denman,  Ch.*  J.,  in  this  vacation  (February  8th),  delivered 
the  judgment  of  the  Court  : 

It  was  admitted  that  the  defendants  were  entitled  to  the  verdict, 
if  one  Elizabeth  Stevens  was  legitimate ;  that  is,  if  her  mother  was 
the  wife  of  her  father  John  Davies. 

(1)  6  Car.  &  P.  552,  560.  (3)  8  B.  R.  632  (7  East,  279,  282). 

(2)  8  East,  539,  642.  (4)  69  R.  B.  80  (10  CI.  &  Fin.  193). 
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The  plaintiff  began,  and  brought  forward  facts  to  make  this       dob(L 

improbable,  particularly  the  declarations  of  ^  John  Davies,  who  was  ,.. 

Davibs. 


[  •323  1 


reported  to  have  said  that  he  had  not  married  her,  because  she  was 
a  bad  woman.  It  appeared,  however,  that  they  lived  together,  and 
passed  as  man  and  wife.  Some  members  of  the  family  had  treated 
her  as  his  wife  ;  others  had  treated  her  daughter  Elizabeth  Stevens 
as  their  relation. 

Witnesses  were  then  called  for  the  defendants,  who  gave  additional 
evidence  to  the  same  effect :  and  then  an  attorney  produced  a  cer- 
tificate of  the  marriage  of  John  Davies  with  Eleanor  Dillon,  and 
stated  that  he  had  received  it  from  Elizabeth  Stevens  when  he  was 
inquiring  into  the  pedigree.  He  was  then  asked  whether  Stevens 
made  any  statement  respecting  her  mother's  marriage ;  and  the 
question  was  objected  to  on  various  grounds. 

First :  That  she  was  not  yet  conclusively  proved  to  be  a  member 
of  the  family.  The  answer  is,  that  it  was  the  duty  of  the  Judge  to 
decide  whether  it  was  proved  to  him :  and  he  decided  that  it  was. 
There  are  conditions  precedent  which  are  required  to  be  fulfilled 
before  evidence  is  admissible  for  the  jury.  Thus  an  oath,  or  its 
equivalent,  and  competency,  are  conditions  precedent  to  admitting 
tivd  voce  evidence ;  and  apprehension  of  immediate  death  to 
admitting  evidence  of  dying  declarations ;  and  search  to  secondary 
evidence  of  lost  writings ;  and  stamp  to  certain  written  instruments : 
and  so  is  consanguinity  or  affinity  in  the  declarant  to  declarations 
of  deceased  relatives.  The  Judge  alone  has  to  decide  whether  the 
condition  has  been  fulfilled.  If  the  proof  is  by  witnesses,  he  must 
decide  on  their  credibility.  If  counter-evidence  is  offered,  he  must 
receive  it  before  he  decides ;  and  he  has  no  right  to  ask  the  opinion 
of  the  jury  on  the  fact  as  a  condition  precedent.  See  *Bartiett  v.  [  *324  ] 
Smith  (i).  In  this  case  the  Judge  thought  the  condition  had  been 
fulfilled ;  and  we  are  of  the  same  opinion. 

It  was  further  objected,  that  the  question,  whether  Elizabeth 
Stevens  was  a  member  of  the  family,  was  in  fact  the  issue  for  the 
jury,  as  she  was  not  contended  to  be*so  unless  she  was  legitimate  ; 
and,  if  she  was  decided  to  be  legitimate,  her  declarations  to  prove 
her  legitimacy  were  superfluous.*  The  answer  is,  that  neither  the 
admissibility  nor  the  effect  of  the  evidence  is  altered  by  the  accident 
that  the  fact  which  is  for  the  Judge  as  a  condition  precedent  is  the 
same  fact  which  is  for  the  jury  in  the  issue. 

It  was  further  objected  that  the  evidence  of  the  declaration  of  the 
(1)  63  R.  B.  664  (]  1  M.  &  W.  483). 

R.R. — VOL.  LXXIV.  20  • 
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.Dos  d.        delivery  of  the  marriage  certificate  to  Elizabeth  Stevens  by  her 
V.  mother  ought  not  to  have  been  received.    But  the  handing  down  of 

Davibb.  pedigree  papers  is  a  fact  which  may  be  proved  by  declaration, 
according  to  the  class  of  cases  where  family  pedigrees  have  been 
held  admissible  by  reason  of  their  being  handed  down  from  past 
generations.  But  this  declaration  appears  to  us  to  be  no  more 
than  the  act  done,  the  handing  her  marriage  certificate  from  her 
own  keeping  to  that  of  her  daughter. 

We  must  now  consider  the  objections  to  this  copy  of  certificate. 
It  was  signed  with  the  name  of  the  person  who  appeared  in  the 
register  of  a  parish  at  Bristol  as  the  officiating  curate  in  1761. 
The  clerk  who  produced  it  said  he  had  seen  the  same  signature  at 
several  places  in  the  original  register ;  and  he  believed  it  to  be  the 
same  from  the  knowledge  so  acquired  of  that  clergyman's  writing. 
[  *325  ]  3q^  there  was  no  witness  to  speak  to  his  death,  *or  to  show  when 
he  died ;  nor  was  any  search  made  for  witnesses  who  might  have 
seen  him  write,  and  would  have  been  able  to  form  an  opinion 
whether  the  writing  was  his.  We  are  of  opinion  that  quite  enough 
was  done.  He  must  have  been  at  least  twenty-three,  four  score 
years  ago;  it  was  not  surmised  that  he  was  a  kinsman  of  the 
parties,  or  in  any  way  known  to  them.  To  seek  about  for  all 
persons  bearing  his  name,  in  order  to  identify  the  individual  and 
speak  to  his  character  of  writing  at  that  great  distance  of  time, 
would  have  been  a  useless  waste  of  labour.  As  curate  of  the  pariah, 
he  was  the  proper  officer  to  give  out  such  a  document :  and  the 
proof  of  his  writing,  as  such,  was  the  same  as  that  received  in 
respect  to  entries  by  corporate  officers,  stewards,  &c. 

The  last  disputed  piece  of  evidence  was  a  deed  to  which  Elisabeth 
Stevens,  then  Davies,  was  a  party,  under  the  description  of 
daughter  and  heiress  of  John  Davies;  and  one  Evan  John,  an 
undoubted  relation,  was  also  a  party.  Evan  John  was  the  tenant 
for  life  of  the  property  in  question :  and  she  joined  with  him  in 
conveying  it  to  those  under  whom  the  defendants  claimed  to  hold. 
Here  was  the  declaration,  therefore,  both  of  Elizabeth  Davies  and 
of  Evan  John.  It  was  objected  to  on  account  of  the  interest  they 
had  in  making  out  things  to  be  As  there  represented ;  and  at  least 
this  intention  of  disposing  of  the  property  was  said  to  be  equivalent 
to  a  lis  mota.  But  we  think  that  this  objection  also  fails.  No 
dispute  existed :  but  the  parties  did  what  they  had  a  right  to  do,  if 
members  of  the  family.  Almost  every  declaration  of  relationship 
is  accompanied  with  some  feeling  of  interest,  which  will  often  cast 
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Baspicion  on  the  declarations,  but  has  never  been  held  to  render 
them  inadmissible. 

One  remark  is  alone  required.  The  case  of  Doe  d.  Bamford  v. 
Barton  {i),  which  was  the  most  relied  on  for  the  plaintiff,  is  wholly 
foreign  to  the  present.  But,  in  the  course  of  it,  my  brother 
Pattb80N  properly  said  that  the  Courts  are  not  disposed  to  extend 
this  privilege  of  proving  facts  by  declarations.  We  agree.  And, 
because  on  the  trial  of  this  cause  it  was  not  extended  beyond  the 
principles  that  have  often  been  approved  and  acted  on,  the  rule  nisi 
for  a  new  trial  must  be  discharged. 

Rule  dischargedm 


DOBd. 
Jenkins 

V. 

Davibs. 
[326] 


MUSGEAVE  V.  EMMER80N. 

(10  Q.  B.  326—337;  S.  0.  16  L.  J.  Q.  B.  17-1 ;  11  Jur.  732.) 

A  cognusanoe  in  replevin  acknowledged  the  taking  as  for  a  distress  for 
airears  of  a  fee  farm  rent,  alleging  that  B.  '*  was  seised,  as  of  fee  and  right, 
of  and  in  a  certain  annual  fee  farm  rent  of  II,  9«.  M,,  payable  for  and  in 
respect  of,  and  issuing  and  payable  out  of,"  the  locw  in  quo.  Title  was  then 
traced  from  B. ;  and  it  was  alleged,  that  the  rent  "  had  been  duly  answered 
and  paid  for  the  space  of  three  years  within  the  space  of  twenty  years  next 
before  the  first  day  of  the  Session  of  Parliament  beginning  and  holden  at 
Westminster  the  23rd  day  of  January,  1727,  in  the  1st  year  of  the  reign  of 
the  late  King  Oeorge  the  Second,  and  from  thence  continued  by  several 
prorogations  to  the  21st  January,  1731,  being  the  4th  Session  of  that 
Parliament.** 

Held  sufficient,  after  verdict,  under  stat.  4  Qeo.  II.  c.  28,  s.  6,  though 
neither  the  origin  nor  nature  of  the  fee  farm  rent  was  further  shown. 

Issues  being  joined  upon  pleas  traversing  the  original  seisin  of  the  rent, 
and  the  payment  for  the  three  years,  books  were  put  in,  which  the  present 
receiver,  who,  as  such,  had  custody  of  the  rentals  and  title  deeds,  produced 
from  his  own  custody.  These  books  contained  rent  rolls  for  many  years, 
with  entries  of  sums  received  in  respect  of  the  several  rents  therein  con- 
tained, and,  among  others,  the  rent  in  question.  The  books  were  not 
signed.  He  also  produced  a  paper  from  the  same  place,  signed  by  E.  R., 
deceased,  wherein  £.  B.  debiteid  himself  with  the  receipt  of  an  aggregate 
rental  (not  stating  the  items)  of  between  700/.  and  800/.,  corresponding 
ahnost  exactly  with  the  aggregate  of  the  rentals  in  the  books. 

Held,  that  the  account  and  books  might  be  connected,  as  an  entry  by  a 
deceased  person  charging  himself,  and  were  evidence  for  the  jury  of  the 
payment  of  the  rent  in  question. 

Under  stat.  4  Geo.  II.  c.  28,  s.  5,  it  is  sufficient  that  the  rent  has  been 
paid  for  three  years  severally  complete,  within  the  twenty  years  before  the 
first  day  of  the  Session  of  Parliament  mentioned  in  that  clause,  though  such 
three  years  be  not  consecutive. 

BBPiiBTiN,  for  taking,  on  17th  June,  1842,  in  the  township  of 
Dalton,    in    the  parish    of    Eirkby    Bavensworth,    Yorkshire,    a 


1846. 

No9,  26. 

1847. 

Feb.  8. 

[326] 


(1)  62  B.  B.  774  (2  Moo.  &  Bob.  28). 


20—2 


80H  1847-    Q.  B.     10  Q.  B.  826—828.  [b.b. 

MufiGBAVE    dwelling-hoase  there  called  *Dalton  Mill,  the  goods  and  chattels,  to 
Emmsbbok.    "^^i  one  clock,  &c.,  of  plaintiff,  and  anjustly  detaining  Sec. 
[  *327  ]  Cognizance  by  defendant  as  bailiff  of  the  Bight  Honourable  John, 

Earl  Brownlow,  the  Bight  Honourable  Edward  Herbert,  Earl  Powis 
and  Wilbraham  Egerton,  Esquire:  That  John  William,  Earl  of 
Bridge  water,  since  deceased,  "  long  before  and  at  the  time  of  his 
death,  was  seised,  as  of  fee  and  right,  of  and  in  a  certain  annual 
fee  farm  rent  of  IZ.  9«.  8(2.,  payable  for  and  in  respect  of,  and 
issuing  and  payable  out  of,  the  said  dwelling-house  in  which  &c." 
The  cognizance  then  alleged  a  devise  by  the  Earl  of  Bridgewater 
of  the  fee  farm  rent  unto,  and  to  the  use  of,  the  said  Earl  Brownlow, 
the  said  Earl  Powis,  and  one  Sir  Charles  Long,  since  deceased, 
their  heirs  and  assigns  for  ever  :  That  the  said  Earl  of  Bridgewater 
afterwards,  to  wit  2l8t  October,  1828,  died  seised  of  the  fee  farm 
rent,  without  altering  his  will  as  to  the  devise  thereof.      That  after- 
wards, and  before  the  time  when  &c.,  to  wit  18th  January,  1838, 
Sir  C.  Long  died.     That  afterwards,  and  before  the  time  when  &c., 
to  wit  on  27th  and  29th  June,  1840,  respectively,  by  lease  and 
release  (profert),  Earl  Brownlow  and  Earl  Powis  conveyed  the  fee 
farm  rept  to  George  Atty  and  his  heirs,  habendum  to  G.  A.  and  his 
heirs  to   the  use  of  the  said  Earl   Brownlow,   Earl  Powis  and 
Wilbraham  Egerton,  their  heirs  and  assigns  for  ever.     By  virtue 
of  which  &c.,  before  the  time  when  &c.,  Earl  B.,  Earl  P.  and  W.  £• 
"  became  and  were,  and  from  thence  hitherto  have  been,  and  still 
are,  seised  and  entitled  of  and  in  the  said  fee  farm  rent ;  which  said 
rent  had  been  duly  answered  and  paid  for  the  space  of  three  years 
within  the  space  of  twenty  years  next  before  the  first  day  of  the 
[  *328  ]       Session  of  Parliament  beginning  and  holden  at  Westminster  *the 
23rd  day  of  January,  1727,  in  the  Ist  year  of  the  reign  of  the  late 
King  George  the  Second,  and  from  thence  continued  by  several 
prorogations  to  the  21st  of  January,  1731,  being  the  4th  Session  of 
that  Parliament."     And,   whilst  the   said  John,   Earl  Brownlow, 
E.  H.,  Earl  P.  and  W.  E.  were  "  so  seised  and  entitled  to  the  said 
fee  farm  rent  as  aforesaid,"  a  large  sum  &c.,  to  wit  6Z.  19«.  7d., 
''  for  arrears  of  the  said  fee  farm  rent,  became  due,  in  arrear  and 
unpaid  to  "  the  said  Earl  Brownlow,  Earl  P.  and  W.  E.,  and  from 
thence,  until  and  at  the  said  time  when  &c.,  was  in  arrear  &c. ;  and 
defendant,  as  bailiff  (as  before),  acknowledged  the  taking  for  a  dis- 
tress for  the  arrears,  which  still  remain  due  &c.,  to  Earl  Brownlow, 
Earl  P.  and  W.  E.    Verification. 

Pleas  in  bar.     1.  That  the  said  Earl  of  Bridgewater  "  was  not 
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seised  of  the  said  annual  fee  farm  rent,  in  the  said  cognizance  Musobave 
mentioned,  in  manner  and  form  as  therein  is  alleged  :  "  conclusion  emmbmon. 
to  the  country.    Issue  thereon. 

2  and  3.  Other  traverses  of  fact.     Issues  thereon. 

4.  "  That  the  said  rent  had  not  been  duly  answered  or  paid  for  the 
space  of  three  years  within  the  space  of  twenty  years  next  before 
the  first  day  of  the  Session  of  Parliament  in  the  said  cognizance 
mentioned,  in  manner  and  form  as  therein  is  alleged  :  "  conclusion 
to  the  country.     Issue  thereon. 

5.  A  plea,  with  a  verification.  .Replication  traversing  the  fact. 
Issue  thereon. 

On  the  trial,  before  Pollock,  C.  B.,  at  the  Yorkshire  Summer 
Assizes,  1844,  the  defendant,  in  support  of  the  issues  on  the  first 
and  fourth  pleas,  called  a  witness  named  Bayson,  the  present 
receiver.  Bayson  produced  *certain  books,  containing  the  amounts  [  '32»  ] 
of  the  rents  of  the  different  parcels  of  the  property  of  which  the 
present  rent  was  alleged  to  be  parcel ;  and,  among  other  parcels, 
there  appeared  entries  of  a  rent  of  IZ.  9«.  3d.,  sometimes  for 
"  Dalton"  and  sometimes  for  **  Dalton  Mill."  There  were  entries 
of  this  sort  for  successive  years,  each  containing  a  column,  stating 
the  amounts  of  rents  respectively  due  for  the  several  parcels,  and 
another  column  containing  the  sums  stated  to  be  received  in  respect 
of  the  same  severally.  These  books,  however,  were  not  signed. 
The  first  which  was  tendered  showed  the  receipt  of  a  whole  year's 
rent  at  Lady  Day,  1717.  On  the  cover  of  this  book  was  written 
''  Fee  farm  rents  received  for  the  Honourable  William  Henry  and 
Charles  Egerton,  Esquires,  at  Michaelmas,  1716,  and  Lady  Day, 

1717,  accounted  for  September  the  11,  1717."  The  second  which 
was  tendered  showed  a  receipt  of  a  whole  year's  rent  on  Lady  Day, 

1718,  and  of  half  a  year's  rent  at  Michaelmas,  1718.  On  the  cover 
of  this  book  was  written  ''Fee  farms  received  for  the  Honourable 
William,  Henry  and  Charles  Egertons,  the  three  younger  sons  of 
y*  Lady  Jane,  Countess  Dowager  of  Bridgewater,  Michaelmas,  1717, 
Lady  Day,  1718,  and  Michaelmas,  1718."  Bayson  stated  that 
these  books  were  in  his  custody  as  receiver.  The  plaintiff's  counsel 
objected  that  they  were  not  admissible  in  evidence,  inasmuch  as  no 
party  appeared  to  charge  himself  thereby:  and  the  Lord  Chief 
Babon  rejected  the  evidence.  Bayson  then  produced  a  written 
paper,  which  he  said  that  he  had  taken  from  the  same  box  in  which 
the  books  were  kept.  It  was  headed  "  Edward  Bawsthom,  accoS 
debtor  to  the  Honour^*''  Collonell  William  Egerton,  and  also  to  the 
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MU80RAVB  Honour^*  Doctor  Henry  Egerton  and  Charles  *Egerton,  Esq.,  for 
Emmkbsok.  the  estate  of  fee  farms  within  the  county  of  Yorke.'*  It  was  signed 
[  •330  ]  «« E.  Rawsthorn."  Rawsthorn,  in  this  paper,  debited  himself  with 
the  receipt  of  four  half  years*  rents  due  Michaelmas,  1717,  Lady 
Day,  1718,  Michaehnas,  1718,  and  Lady  Day,  1719.  The  parcels 
were  not  stated,  but  only  the  aggregates,  amounting  to  between 
700Z.  and  800Z.  per  annum.  Bayson  stated  that  he  had  compared 
these  aggregates  with  the  aggregates  in  the  books  first  mentioned, 
and  that  they  corresponded  almost  exactly.  The  defendant's  coun- 
sel then  proposed  to  put  in  this  account  and  the  books,  as  documents 
connected  with  one  another :  the  plaintiff's  counsel  objected ;  but 
the  Lord  Chief  Baron  said  that  he  thought  they  constituted  evi- 
dence to  go  to  the  jury,  and  received  them.  Proof  was  given,  by 
similar  evidence  (except  that  there  was  no  indorsement  on  the 
cover  of  the  book),  of  the  receipt  by  Bawsthorn  of  three  half  years' 
rents  at  Lady  Day,  1726,  Michaelmas,  1726,  and  Lady  Day,  1727- 
The  plaintiff's  counsel  then  objected  that  there  was  no  payment 
shown  for  three  consecutive  years  before  the  21st  of  January,  1781. 
The  Lord  Chief  Baron  overruled  the  objection :  and  the  defendant 
had  a  verdict  on  all  the  issues. 

In  Michaelmas  Term,  1844,  Blias  obtained  a  rule  nisi  for  a  new  trial 
on  the  grounds  of  improper  reception  of  evidence,  and  of  misdirec- 
tion ;  and  also  for  arresting  the  judgment(i),  on  the  ground  that  the 
cognizance  did  not  show  the  origin  of,  and  title  to,  the  fee  farm  rent. 
In  Michaehnas  Term,  1845  (2), 

[  381  j  Watson  and  Hugh  Hill  showed  cause : 

As  to  the  motion  in  arrest  of  judgment :  If  the  rent  existed 
before  the  Statute  of  Quia  Emptores  (18  Edw.  I.  c.  1),  the  dis- 
tress is  lawful :  if  it  originated  later,  the  distress  is  given  by  stat. 
4  Geo.  II.  c.  28,  s.  5.    ♦    *    * 

Secondly,  the  evidence  was  properly  admitted.  The  signed 
accounts  corresponded  in  amount  (8)  with  the  books  containing  the 
detailed  rental  nearly  enough  to  entitle  the  Judge  to  submit  the  two 
together  as  evidence  of  the  existence  and  payment  of  the  rents,  as 
r  ^332  ]  detailed  in  *the  books.  The  documents  came  from  the  proper  custody; 
and  the  books  were  entitled  to  the  same  consideration  as  the  counter- 

(1)  See  }>08ty  p.  311,  note  (6).  accounts  and  books  (whick  were  shown 

(2)  November  26th.  Before  Lord  to  the  Court  on  this  argument)  were 
Denman,  Ch.  J.,  Williams  and  Wight-  in  the  same  handwriting;  but  BIub 
man,  JJ.  •  said  that  this  had  not  been  pointed  out 

(3)  It  was  also  suggested  that  the  at  the  trial. 
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part  of  the  lease  which,  in  Doe  d.  The  Earl  of  Egremont  v.  Pulman  (i),  MusoBArK 
was  held  admissible  because  it  came  from  the  muniment  room  of  bmmbrson. 
the  alleged  lessor.  Books  appearing  to  be  receivers'  books  and  to  con- 
tain acknowledgments  of  the  receipt  of  moneys  by  such  receivers,  since 
deceased,  are  admissible :  Doe  d.  Webber  v.  Lord  George  Thynne  (2). 
Lastly,  it  was  not  necessary  to  show,  under  stat.  4  Geo.  II.  c.  28, 
s.  5,  payment  of  the  rent  for  three  consecutive  years.  Payment  for 
a  continuous  portion  of  two  years  was  shown,  and  also  payment  for 
a  continuous  portion  of  one  year  and  a  half,  all  within  the  twenty 
statutable  years.  It  will  be  argued  that,  as  the  words  ''  space  of 
twenty  years  "  necessarily  signify  a  continuous  space,  so  must  the 
words  ^'  space  of  three  years."  But  the  Court  will  not,  by  such  an 
implication,  restrain  the  effect  of  a  remedial  statute,  which  ought 
to  be  construed  liberally.  Besides,  the  words  ''  within  the  space  " 
necessarily  imply  continuous  time :  but  that  is  not  so  as  to  the 
words  "  for  the  space." 

BUsBf  contra : 

First,  the  cognizance  ought  to  have  shown  how  the  rent  origi- 
nated. Stat.  4  (too.  II.  c.  28,  gives  the  distress,  but  not  this  form  of 
cognizance.  A  fee  farm  rent  is  a  rent  issuing  out  of  an  estate  in  fee, 
and  bearing,  at  its  origin,  a  given  proportion  to  the  value  of  the 
land.  The  authorities  on  this  point  are  collected  in  Bradbury  v. 
Wright  (3).  It  must  be  either  a  rent  charge,  a  rent  seek  or  a  rent 
service.  It  cannot  be  a  rent  service  unless  ^it  existed  before  the  [  •sss  ] 
Statute  of  Quia  Emptores ;  and,  if  this  be  not  shown,  no  intendment 
can  be  made  that  the  fact  is  so.*  And  there  can  be  no  rent  charge  or 
rent  seek  without  a  grant  by  deed  from  the  lord  or  tenant  of  the  land. 
Before  stat.  11  Geo.  II.  c.  19,  s.  22,  it  was  necessary,  in  all  avowries 
and  cognizances  for  rent  arrear,  to  show  how  the  rent  originated, 
and  the  title  of  the  distrainor ;  Silly  v.  Dally  (4)  is  an  instance  :  but 
that  statute  applies  only  to  rent  service,  and  not  to  a  rent  charge  or 
rent  seek:  Bulpit  v.  Clarke (6);  where  the  objection  arose  on 
general  demurrer.  The  objection  is,  not  that  the  title  is  insuffi- 
ciently set  forth,  but  that  no  title  appears ;  and  this  is  fatal  after 
verdict  (6).     The  allegation  of  a  seisin  in  fee  of  the  rent  shows  no  title : 

(1)  61  R,  K.  335  (3  Q.  B.  622).  objected,  at  the  trial,  to  the  want  of 

(2)  10  B.  B.  280  (10  East,  2U6).  proof  as  to  the  nature  of  the  rent; 

(3)  2  Doug.  624,  627,  n.  (1).  and  that  the  ohjection  had  been  over- 

(4)  1  Ld.  Bay.  331.  ruled  on  the  ground  that  the  cogni- 
(d)  1  Bos.  &  P.  N.  B.  56.  zanoe  contaiQed  no  allegation  as  to 
(6)  Bliss  also  urged  that   he   had  this.     He  contended,  therefore,  that, 
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MusoRAVB  it  merely  asserts  a  payment  of  some  part  of  the  rent ;  and  the  alle- 
Emmbbson.  g&tion  of  payment  for  three  years  of  coarse  shows  as  little.  The 
allegation  of  seisin  of  the  rent  seems  to  have  been  introduced  by 
stat.  82  Hen.  YIII.  c.  2,  in  addition  to  the  allegation  that  showed 
the  commencement  of  and  title  to  the  rent  and  was  traversable : 
BeviVs  case  (i).  Title  and  seisin  are  both  necessary  to  give 
authority  to  distrain.  All  the  precedents  in  the  reports  and 
entries  aver  both  title  and  seisin.  In  Bradbury  v.  Wright  (2)  the 
origin  of  and  title  to  the  rent,  as  well  as  the  seisin  of  it,  were  shown 
in  the  cognizance.  It  is  no  answer  to  this  objection,  at  law,  to  say 
[  •334  ]  that  the  *origin  of  ancient  rents  often  cannot  be  ascertained  :  the 
relief  is  in  equity :  Duke  of  Bridgewater  v.  Edwards  (3),  which  shows 
the  validity  of  the  legal  objection. 

Next,  as  to  the  evidence.  It  is  essential,  as  conceded,  to  the 
admissibility  of  the  books  containing  the  details  of  the  rents  that 
they  should  be  connected  with  the  signed  receipt.  Now  the  only 
connection  suggested  is  that  the  gross  sums  in  the  latter  do  not 
much  differ  from  the  aggregates  of  the  several  items  in  the  former. 
No  case  has  gone  so  far  as  to  warrant  the  connection  of  documents 
on  so  slight  a  ground :  even  if  the  coincidence  were  exact,  it  would 
be  insufficient  for  this  purpose.  In  Baron  de  Rutzen  v.  Farr  (4)  the 
accounts  of  a  person  who  professed  to  be  a  clerk  to  a  steward  were 
rejected,  because  he  did  not  appear  to  have  been  clerk  except  by 
the  account  itself,  though  they  were  merely  receipts  to  a  rental,  and 
other  payments  of  the  same  rent  had  been  properly  proved.  In 
Stead  V.  Heatoii  (5)  and  Higham  v.  Ridgway  (6)  entries  were  received 
as  connected  with  other  entries  in  which  parties  charged  them- 
selves :  but  in  those  cases  the  reference  from  one  writing  to  the 
other  was  express.  The  identity  of  names  in  the  indorsement  and 
headings  stops  far  short  of  that. 

(  Lord  Dbnman,  Ch.  J. :  I  think  there  is  not  much  in  the  indorse- 
ment.) 

It  is  true  that  here  both  documents  came  from  the  same  custody : 

but  that  is  not  the  custody  of  a  party  charging  himself.     For  aught 

that  appears,  these  books  containing  the  details  of  the  rents  may 

have  been  made  by  the  persons  who  claimed  the  right. 

if  the  objection  came  too  late  after  (2)  2  Doug.  624. 

verdict,  he  was  entitled  to  a  new  trial.  (3)  6  Br.  P.  C.  368. 

As  to  this,   the  Coukt  expressed  no  (4)  43  R.  R.  296  (4  Ad.  &  El.  53). 

opinion.  (5)  4  T.  R.  669. 

(1)  4  Co.  Rep.  6  a,  7  a,  8  a.  (6)  10  R.  R.  235  (10  East,  109). 
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(  The  Court  intimated  that  the  evidence  was  unobjectionable.)         Musorave 

t. 
Emmbjison. 
Lastly,   the    word   "  space,"  occurring  twice   so  closely  in  stat.       |-  335  ] 

4  Geo.  II.  c.  28,  must  have  a  uniform  interpretation :  and  it  is 

conceded  that  "  the  space  of  twenty  years  "  means  continuous  time. 

If  the  meaning  had  been  otherwise,  the  expression  would  have  been 

**  three  times  yearly  answered,"  or  words  to  the  same  effect. 

Cu)\  adv,  villi. 

Lord  Denman,  Ch.  J.,  in  this  vacation  (February  8th),  delivered  the         JJ^* 
judgment   of    the   Court.     After   stating   the  nature  of  the 
action,  and  the  material  pleadings,  his  Lordship  said : 

Upon  the  trial,  a  verdict  was  found  generally  for  the  defendant ; 
and  a  new  trial  was  moved  for  upon  two  grounds:  First:  The 
improper  reception  of  certain  accounts  in  evidence ;  and  secondly  : 
That  there  was  no  evidence  thal^  the  rent  had  been  paid  for  the 
space  of  three  years  continuously  within  the  space  of  twenty  years 
before  the  28rd  of  January,  1727. 

The  first  objection  was  disposed  of  upon  the  argument,  as  we 
were  clearly  of  opinion  that  the  accounts  were  properly  admitted. 

With  respect  to  the  second  objection,  the  evidence  was  that  the 
rent  had  been  paid  during  the  years  1716,  1717  and  part  of 
1718,  and  afterwards  during  1726,  and  to  Lady  Day,  1727, 
making  in  the  whole ^  a  space  of  four  years  (1),  but  not  continu- 
ously. The  question  was,  if  this  was  sufficient  to  satisfy  the 
words  of  the  statute  4  Geo.  II.  c.  28,  s.  5.  And  we  think  that 
it  is.  The  statute  says  that  every  person  shall  have  the  like 
remedy  by  distress  in  cases  of  chief  rents  **  which  have  been  *duly  [  *3^^  1 
answered  or  paid  for  the  space  of  three  years,  within  the  space  of 
twenty  years  before  the  first  day  of "  the  then  Session  of  Parliament. 
No  case  was  cited  in  support  of  the  position  that  the  three  years 
mentioned  in  the  statute  must  be  continuous ;  nor  are  we  aware  of 
any  in  which  it  has  been  so  considered  ;  nor  do  either  the  words  or 
the  spirit  of  the  statute  require  such  a  construction.  It  appears  to 
as  sufficient  if,  for  the  space  of  three  whole  years  within  twenty 
3^ears  before  the  passing  of  the  Act,  the  rent  was  paid,  though 
those  years  may  not  be  consecutive. 

An  objection  was  also  taken  to  the  avowry,  in  arrest  of  judgment, 
that  it  was  bad  after  verdict,  as  it  ought  to  have  shown  the  origin 
of  the  rent,  and  not  have  commenced  with  an  allegation  of  a  seisin 
(1)  See  ante,  pp.  309,  310. 
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MuflORAvs    in  fee  of  the  rent  charge  ;  and  that  no  right  to  distrain  was  shown 

EmijiBBOK.    upon  the  face  of  it.    Several  cases  were  cited  in  support  of  the 

first  ground  of  objection,  and  particularly  the  case  of  Bulpit  v. 

Clarke  (i).    But,   without    giving    any    opinion    as   to   what   our 

judgment  would  have  been  had  this  question  arisen  upon  demurrer, 

it  appears  to  us  that  it  is  too  late  to  take  the  objection  now,  it 

being  at  most  a  defective  statement  of  title,  which  is  cured  by 

verdict.     There  is  no  legal  objection  to  the  allegation  of  seisin  in 

fee  of  a  fee  farm  rent :  and  it  is  the  usual  mode  of  describing  such 

.  an  interest  in  the  rent  in  pleading,  as  in  Bradbury  v.  Wright  (2). 

With  respect  to  the  right  to  distrain,  it  was  decided,  in  the  case 

of  Bradbury  v.  Wright  (2),  already  cited,  that  a  fee  farm  rent  may 

[  •387  ]       be  distrained  for  under  stat.  4  Geo.  II.  c.  28,  provided  the  *case  is 

brought  within  the  fifth  section,  as  it  is  in  the  present  case. 

We  are  therefore  of  opinion   that  the  present  rule  must  be 

discharged  generally. 

Rule  discharged. 

1847.  WILLIAMS  V.  CHAMBERS  (3). 

'^^;  2ft'  (JO  a  B.  337-345  ;  8.  C.  16  L.  J.  Q.  B.  230 ;  11  Jur.  798.) 

~"  The  assignee  of  an  insolvent  debtor  cannot  recover  in  respect  of  work  and 

L  **^  ]  labour  performed  by  the  insolvent,  and  necessary  for  his  maintenance,  after 

the  making  of  the  vesting  order  (stat.  1  &  2  Vict.  c.  110,  s.  37)  (4),  and 
before  the  insolvent's  discharge. 

Though  it  appear  that  the  defendant  had  not  paid  the  insolvent  before 
the  assignee  .interfered. 

Assumpsit  by  the  assignee  of  the  debts,  estate  and  effects  of 
Frederick  Lewis  Brown,  heretofore  an  insolvent  debtor,  according 
to  the  statutes  &c.  The  first  count  of  the  declaration  alleged  that 
defendant,  after  the  making  of  a  certain  order  by  the  Court  for  the 
Relief  of  Insolvent  Debtors  in  England,  for  vesting  the  estate  and 
effects  of  the  said  F.  L.  Brown,  according  to  the  form  of  the 
statute  &e.,  '*  and  after  the  estate  and  effects  of  the  said 
F.  L.  Brown  became  vested  in  the  plaintiff  as  such  assignee  as 
aforesaid,  and  before  the  final  discharge  of  the  said  F.  L.  Brown 
in  pursuance  of  the  said  statute,  to  wit,"  Ist  June,  1845,  "was 

(1)  1  Bos.  &  P.  N.  E.  56.  Hoyera  [1894]  1  Q.  B.  42d,  6?  L.  J. 

(2)  2  Doug.  624.  Q.  B.  178;  Be  Graydon  [1896]  1  a  B. 

(3)  Diet,    in    Wadliiig    v.    Oliphant  417,  65  L.  J.  Q.  B.  328.— A.  C. 
(1875)  1  Q.  B.  D.  149,  45  L.  J.  Q.  B.  (4)  Rep.   by  32  &  33  Vict.   c.  83, 
173 ;  see  lie  Doioliuy  (1877)  4  Ch.  D.  s.  20 ;  see  now  Bank.  Act,  1883  (46  & 
689,  46  L.  J.  Bk.  74 ;  Be  Shine  [1892]  47  Vict.  c.  52),  ss.  44  and  53.— A.  C. 

1  Q.  B.  522,  61  L.  J.  Q.  B.  253;  Be 
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indebted  to  the  plaintiff,  as  snch  assignee  as  aforesaid,  in  the  sum     Williama 
of  181Z.  148.,  for  the  work  and  labour,  care,  diligence,  journeys  and    obam'bkbs. 
attendances  of  the  said  F.  L.  Brown  by  him,  before  his  said  dis- 
eliarge,  done,  performed  and  .bestowed  as  the  *agent  of  and  for  the       f  *^**  3 
defendant,  at  his  request,  and  for  certain  commission  and  reward 
due  and  of  right  payable  from  the  defendant  in  respect  thereof.'* 
Promise  to  plaintiff,   as  such   assignee,    to  pay.      Breach,   non- 
payment, to  the  damage  of  plaintiff  as  such  assignee. 

Plea  (8)  to  1st  count.  ''  That  the  said  work  and  labour,  care, 
diligence,  journeys  and  attendances  of  the  said  F.  L.  Brown,  by 
him  done,  performed  and  bestowed  as  the  agent  of  and  for  the 
defendant,  as  in  the  said  first  count  mentioned,  were,  and  every 
part  of  the  same  was,  merely  the  personal  labour  of  the  said 
F.  L.  Brown  in  this  behalf  done,  performed  and  bestowed,  respec- 
tively, after  the  making  of  the  said  order  by  the  said  Court  for 
vesting  the  estate  and  effects  of  the  said  F.  L.  Brown,  and  were, 
and  every  part  of  the  same  was,  then  done,  performed  and 
bestowed,  in  and  for  the  necessary  present  maintenance,  support 
and  livelihood  of  the  said  F.  L.  Brown  and  his  family ;  and  that 
the  moneys,  commission  and  reward,  due  and  payable  from 
defendant  in  respect  of  the  said  work  and  labour,  care,  diligence, 
journeys  and  attendances  of  the  said  F.  L.  Brown  were  not  more 
than  sufficient  for  the  said  necessary  maintenance,  support  and 
livelihood  of  the  said  F.  L.  Brown  and  his  family."  "That, 
before  the  commencement  of  this  suit,  and  before  the  plaintiff, 
as  such  assignee  as  aforesaid,  had  at  all  intervened  and  interfered 
in  that  behalf,  or  had  made  any  claim  or  demand  whatsoever  upon 
or  from  the  defendant  in  respect  of  the  said  moneys,  commission 
and  reward  due  from  the  defendant  in  respect  of  the  said  work  and 
labour,"  &c.  "  of  the  said  F.  L.  Brown,  or  any  part  of  the  same,  to 
wit"  Ist  June,  1846,  "defendant  paid  to  the  said  F.  L.  Brown 
all  the  said  moneys  so  due  for  the  said  work  and  labour,"  &c. 
"of  *the  said  F.  L.  Brown,  and  for  the  said  commission"  &c.  [*339l 
Verification. 

Replication.  That  defendant  did  not,  before  plaintiff  as  such 
assignee  had  at  all  intervened  or  interfered  in  that  behalf  or 
had  made  any  claim  or  demand  whatsoever  upon  or  from 
defendant  in  respect  of  the  said  moneys,  commission  and  reward 
due  from  defendant  in  respect  of  the  said  work  &c.  of  F.  L.  Brown, 
or  any  part  of  the  same,  pay  to  F.  L.  Brown  all  or  any  of  the  said 
moneys  so  due  for  the  said  work,  &c.,  of  F.  L.  Brown,  and  for  the 
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WiLLiiua     said  commission  &c.  due  and  payable  in  respect  of  the  same,  in 
CuAMBBBs.    manner  &c.     Conclusion  to  the  country. 

General  demurrer.    Joinder. 

The  case  was  argued  in  last  Term  (i). 

Cowling f  for  the  defendant : 

The  fact  traversed  is  immaterial  to  the  defence.  Stat.  1  <&  2 
Vict.  c.  110,  8.  87  (2),  enacts  that  the  vesting  order  shall  "  vest  all 
the  real  and  personal  estate  and  effects  of  such  prisoner,  and  all 
such  future  real  and  personal  estate  and  effects  as  aforesaid,  of 
every  nature  and  kind  whatsoever,  and  all  such  debts  as  aforesaid, 
in  the  said  provisional  assignee."  ''  Such  debts  as  aforesaid  "  are 
"all  debts  due  or  growing  due  to  such  prisoner,  or  to  be  due  to 
him  or  her  before  such  discharge  as  aforesaid.'*  This  enactment 
only  makes  the  case  similar  to  that  of  an  uncertificated  bankrupt 
under  stat.  6  Geo.  IV.  c.  16,  s.  68  (3),  where  the  words  are  to  the  like 
effect,  "all  debts  due  or  to  be  due  to  the  bankrupt  wheresoever 
the  same  may  be  found  or  known."  And  this  last  enactment  did 
not  alter  the  old  law,  under  which  it  was  decided  that  an  uncer- 
tificated bankrupt  might  maintain  assumpsit  for  work  and  labour 
r  ^34^  -I  performed,  *after  the  assignment,  for  the  necessary  maintenance  of 
himself  and  his  family :  Chippendcde  v.  Toinlinson  (4).  According 
to  Mr.  East's  note  of  that  case  (5),  Bulleb,  J.  there  said»:  "the 
bankrupt  had  an  undoubted  right  to  sue  for  the  profits  of  his 
labour ;  but  supposing  a  person  in  his  situation  should  gain  a 
large  sum  of  money  or  considerable  effects,  then  such  money 
and  effects  would  undoubtedly  be  liable  to  his  assignees."  In 
1  Cooke's  Bankrupt  Laws,  p.  481,  where  the  case  is  also  given, 
Lord  Mansfield  is  reported  as  saying :  "  The  assignees  cannot 
let  out  the  bankrupt ;  they  cannot  contract  for  his  labour." 

[He  also  cited  Silk  v.  Oshom  (6),  Hesse  v.  Stevenson  (7),  Ex  jmrtc 
Walters  (8),  Coles  v.  Bairow  (9).] 

r  Ml  1  (Patteson,  J.  referred  to  Drake  v.  Beckham  (lo).) 

(1)  January    26th,     1847.       Before  (6)  1  Bsp.  N.  P.  C.  140. 

Lord  Denman,  Ch.  J.,  Patteson,  Cole-  (7)  44  R.  R.  880  (3  Bos.  &  P.  o6a, 

ridge  and  Wightman,  J  J.  578). 

(2)  Repealed  by  32  &  33  Vict.  c.  83,  (8)  2  Mont.  D.  &  De  G.  635. 

8.  20;  see  now  Bankruptcy  Act,  1883  (9)  14  B.  R.  658  (4  Taunt.  754). 

(46  &  47  Vict.  c.  52),  s.  44  (i).— A.  C.  (10)  11  M.  &  W.  315,  in  Exch.  Ch., 

(3)  Repealed  by  12  &  13  Vict.  c.  106,  reversing  (as  to  the  question  in  the 
8.  1. — ^A.  C.  text)  the  judgment  of  the  Court  of 

(4)  4  Doug.  318.  Exchequer  in   Beckham  v.   Drah.\   8 

(5)  7  East,  57,  note  [y).  M.  &  W.  846. 
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Sect.  87  of  stat.  1  &  2  Vict.  c.  110  directly  excepts  from  the  Willi amb 
operation  of  the  vesting  order  the  "  working  tools  and  imple-  chambbrs, 
ments  "  of  the  insolvent :  a  provision  which  clearly  contemplates 
his  employing  himself  in  labour.  A  similar  inference  arises  from 
the  power  given  to  the  Court,  by  sect.  88,  to  discharge  the 
insolvent,  on  recognizances  for  his  appearance,  after  order  to 
bring  bim  up. 

Butt,  contra  : 

Either  the  traverse  is  material,  or  the  plea  shows  no  defence. 
It  is  to  be  observed  that  this  is  not  a  case  in  which  the  assignee 
has  not  interfered :  he  sues  for  the  money,  which,  as  the  demurrer 
admits,  *ha8  not  been  paid  before  his  intervention.  Subject  to  [  *342  } 
such  interference,  the  insolvent  may  undoubtedly  sue.  Chippendale 
v.  Tomlinson  (i)  and  Silk  v.  Osborn  (2)  are,  therefore,  not  adverse 
to  the  plaintiff.  Under  sect.  87  of  stat.  1  &  2  Vict.  c.  110,  the 
future  debts  vest  absolutely,  by  the  order,  in  the  assignee.  There 
is  no  express  decision  on  the  subject :  but  the  general  principle  now 
relied  on  was  recognized  in  Ford  v.  Dabbs  (8).  Herbert  v.  Sayer  (4) 
is  in  accordance  with  this,  and  fully  explains  Kitchen  v.  Bartsch  (5), 
where,  as  here,  it  appeared  on  the  record  that  the  assignees  had 
interfered  before  payment,  and  it  was  therefore  held  that  the 
bankrupt  could  not  sue.  The  same  principle  is  affirmed  in 
Drayton  v.  Dale  (6) ;  and  Webb  v.  Fox  (7)  does  not  contradict  it. 

(Patteson,  J.:  The  plaintiff  insists  on  the  distinction  between 
contracts  in  respect  of  his  personal  labour,  necessary  for  his 
maintenance,  and  debts  accruing  from  other  sources.) 

No  such  distinction  can  be  drawn.  In  stat.  6  Geo.  IV.  c.  16, 
s.  114  (8),  provision  is  made  for  "  such  allowance  to  the  bankrupt 
out  of  his  estate,  until  he  shall  have  passed  his  last  examination, 
as  shall  be  necessary  for  the  support  of  himself  and  his  family." 
That  meets  the  argument  from  necessity,  sometimes  suggested  in 
the  older  cases,  as  by  Lord  Alvanlby  in  Hesse  v.  Stevenson  {q)» 
In  sect.  48  (10)  of  stat.  1  &  2  Vict.  c.  110,  is  a  similar  provision 

(1)  4  Doug.  318.  (8)  Repealed  by  12  &  13  Vict.  c.  106, 

(2)  1  Esp.  N.  P.  C.  140.  8.  1 ;  see  now  Bankruptcy  Act,  1883 

(3)  5  Man.  &  G.  309.  (46  &  47  Vict.  c.  52),  s.  44  (2).— A.  C. 

(4)  5  a  B.  965.  (9)  44  R.  R.  880  (3  Bos.  &  P.  578). 

(5)  7  East.  53.  (10)  Repealed  by  32  &  33  Vict.  c.  83, 

(6)  26  R.  R.  356  (2  B.  &  C.  293,  298).      s.  20.— A.  C. 

(7)  4  R.  R.  472  (7  T.  R.  391). 
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Williams     for  an  insolvent  debtor;  and  there  is  an  enactment  of  the  same 
Ohambbbs.    ^^^^  ^  8^^*  5  &  6  Vict.  c.  116,  s.  4  (l). 

(Patteson,  J.:  This  Court  appears  to  have  recognized  the 
distinction  as  to  fruits  ot  personal  labour,  in  Crqfton  v.  Poole  (a), 

£  •us  ]  WiOHTMAN,  J. :  Suppose  the  defendant  "^had  given  the  insolvent 

a  bill  for  the  amount  due :  could  the  assignee  have  insisted  upon 
this  bill  being  given  up  ?) 

Probably  the  Court  for  the  Relief  of  Insolvent  Debtors  would 
have  ordered  this :  but  there  appears  to  be  a  distinction  between 
a  debt  and  a  bill  given  for  a  debt :  Beck  v.  Beverly  (3). 

Cowling,  in  reply : 

There  is  no  more  inconsistency  in  admitting  the  general  doctrine 
of  debts  passing  to  the  assignee,  and  excepting  the  earnings  of  the 
personal  labour  of  the  bankrupt  or  insolvent,  than  in  distin- 
guishing damages  recoverable  for  slander  of  the  bankrupt  or 
insolvent  from  debts  due  to  the  estate  (4). 

Cur.  adv.  vuU. 

Lord  Denmak,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

This  was  a  demurrer  to  a  replication  to  a  plea  to  the  first  count 
of  the  declaration,  which  stated  that  the  defendant,  after  the 
making  the  vesting  order  by  the  Insolvent  Debtors*  Court,  and 
after  the  estate  of  the  insolvent  became  vested  in  the  plaintiff 
as  assignee,  and  before  the  final  discharge  of  the  insolvent,  was 
indebted  to  the  plaintiff,  as  assignee,  for  the  work  and  labour, 
journeys  and  attendances  of  the  insolvent  by  him  before  his  dis- 
charge done  and  performed  as  the  agent  of  the  defendant,  and  for 
commission  in  respect  thereof,  and  then  alleged  a  promise  to  pay 
the  plaintiff  as  assignee.  The  plea  stated  that  the  work,  &c. 
was  the  personal  labour  of  the  insolvent  after  the  vesting  order, 
and  the  money  payable  in  respect  of  it  not  more  than  sufficient 
1*844]  *for  the  necessary  support  of  the  insolvent  and  his  family;  and 
that,  before  the  plaintiff  had  at  all  interfered  or  made  any  claim 
in  respect  of  it,  the  defendant  had  paid  the  insolvent 

The  replication  denied  that  the  defendant  had  paid  the  insolvent ; 

(1)  Repealed  by  24  &  26  Vict.  c.  134,  (3)  11  M.  &  W.  845. 

«.  230.— A.  C.  (4)  See  cases  ooUected  in  HiU  v. 

(2)  35  E.  B.  380  (1  B.  &  Ad.  568).        Smithy  66  B.  E.  436  (12  M.  &  W.  618). 
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and  the  defendant  demurred  to  the  replication  on  the  ground  that     Williams 
the  iBsue  taken  was  immaterial,  as  the  plaintiff  had  no  right  to  the    chambbrs. 
proceeds  of  the  personal  labour  of  the  insolvent  under  the  circum- 
stances stated  in  the  plea,  whether  the  defendant  had  actually  paid 
the  insolvent  or  not. 

By  the  thirty-seventh  (1)  section  of  stat.  1  &  2  Vict.  c.  110,  all  the 
real  and  personal  estate  of  the  insolvent,  and  all  his  future  estate, 
right,  title  and  interest  in  or  to  any  real  and  personal  estate  and 
effects  which  may  come  to  him  before  his  final  discharge,  and  all 
debts  due  or  growing  due  to  the  insolvent,  or  to  be  due  to  him 
before  such  discharge,  shall  be  vested  in  the  assignee.  The 
plaintiff's  claim  was  grounded  upon  the  comprehensive  words  of 
this  section,  which  would  entitle  the  assignee  to  recover  any  debt 
accruing  to  the  insolvent  before  his  final  discharge,  either  for  work 
and  labour  or  any  other  cause.  It  was,  indeed,  expressly  decided, 
in  the  case  of  Ford  v.  Dabbs  (2),  that  a  debt  accruing  to  the 
insolvent  between  the  vesting  order  and  the  final  discharge  vests 
in  his  assignee  under  the  thirty-seventh  section  of  the  Act.  It 
was  however  contended,  on  the  part  of  the  defendant,  that,  though 
the  assignee  might  be  entitled  to  the  benefits  of  a  contract  made 
with  the  insolvent,  and  that  a  debt  accruing  to  the  insolvent  in 
respect  of  such  contract  would  vest  in  *the  assignee,  yet  that  he  [  *345  ] 
could  not  let  out  the  insolvent  to  hire,  or  contract  himself  for  his 
personal  labour;  and  Chippendale  v.  Tomlinson^  reported  in 
Cooke's  Bankrupt  Laws  (8),  was  cited  in  support  of  this  dis- 
tinction. A  great  many  other  cases  were  cited  on  both  sides 
upon  the  argument,  but  none  in  which  it  was  held  that  the 
assignee  of  a  bankrupt  or  insolvent  could  sue  for  the  price  of 
the  personal  labour  of  the  bankrupt  or  insolvent  after  the  bank- 
ruptcy or  insolvency,  as  a  debt  due  directly  to  the  assignee 
himself,  as  upon  a  contract  made  with  him. 

In  the  present  case  the  debt  in  the  first  count  does  not  appear  to 
be  a  debt  due  or  growing  due  to  the  insolvent,  or  to  come  within 
the  description  of  estate  or  choses  in  action  which  would  vest  in  the 
assignee  under  the  thirty-seventh  section  of  the  Act.  It  is  claimed 
upon  the  pleadings  as  a  debt  directly  due  to  the  assignee  for  the 
personal  labour  of  the  insolvent;  and,  if  the  plaintiff  were  entitled 

.     (1)  Repealed  by  32  &  33  Viot.  c.  83.  Bankruptcy  Act,  1883  (46  &  47  Vict. 

a.  20;  Bee  now  Bankruptcy  Act,  1883  c.  52),  s.  44  (i.).] 
(46  &  47  Vict.  c.  62),  s.  44  (1).— A.  0.  (3)  Vol.  1.  p.  431. 

(2)  5  Man.  &  G.  309.    [See  now 
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Williams     to  recover  in  respect  of  such  a  claim,  we  most  go  to  the  length  of 
CHAMBKBfii.    deciding  that  the  assignee  might,  in  the  words  of  Lord  Mansfield 
in  Chippendale  v.  Tomlinson  (i),  let  the  insolvent  out  to  hire,  and 
contract  himself  for  his  personal  labour. 

Upon  this  ground  we  think  that  the  defendant  is  entitled  to 
judgment  upon  this  demurrer. 

Judgment  for  defendant. 

1845.  NICHOLLS  V.  STEETTON  (2). 

June  3,  6. 

jg^.  (10  Q,  B.  346—356;  S.  C.  11  Jur.  1009.) 

Feb.  25.  A  deed  recited  that  plaintiff  had  carried  on  the  business  of  an  attorney, 

~~"~  that  defendant  had  for  four  years  been  his  salaried  clerk,  and  had  applied 

c  ^4^  J  to  him  to  accept  defendant  as  bis  articled  clerk  without  premium,  which 

plaintiff  consented  to  do  on  defendant's  entering  into  the  covenants  there- 
inafter contained ;  and  defendant  bound  himself  clerk  to  plaintiff  for  five 
years  by  ai-tides :  It  was  then,  by  the  deed,  witnessed  that,  in  pursuance, 
of  the  agreement,  and  in  consideration  of  5«.  &c.,  defendant  did,  for  him- 
self, his  heirs,  executors  and  administrators,  thereby  covenant  with  plain- 
tiff, his  executors,  administrators,  partners  and  assigns :  That  defendant 
should  not,  during  the  term  of  five  years  mentioned  in  the  articles,  nor  at 
any  time  after  its  expiration,  directly  or  indirectly,  interfere  or  inter- 
meddle with,  or  be  concerned  as  attorney,  agent  or  otherwise,  for,  any 
person  who  had  already  been,  or  who  should  from  time  to  time  thereafter 
become  or  be,  the  client  or  correspondent  in  business  of  or  with  plaintiff, 
or  any  partner  or  partners  he  might  admit  to  a  share  with  him,  or  any 
person  to  whom  he  might  sell  or  assign  the  whole  or  any  part  of  his 
business  of  attorney ;  and  that  defendant  should  not  act  as  partner,  clerk 
or  assistant  with  or  to  any  person  who  should  interfere  or  intermeddle  as 
aforesaid:  and,  in  case  defendant  should  commit  any  breach  of  his  said 
covenants,  he  should  forfeit  and  pay,  as  liquidated  damages,  100/.  for 
every  such  breach  ;  and  each  day's  repetition  or  continuance  of  any  inter- 
ference &c.  as  aforesaid  should  be  deemed  a  fresh  breach  of  covenant,  and 
incur  a  new  and  separate  penalty  and  right  of  action. 

Plaintiff  declared  in  covenant,  assigning  breaches  in  I'espect  of  persons 
who  had  been  his  clients  before  and  at  the  time  of  the  making  of  the  deed, 
and  of  persons  who  had  been  his  clients  while  defendant  continued  under 
the  articles. 

Held  that  the  part  of  the  covenant  in  respect  of  which  the  breaches  were 
assigned  was  good,  as  not  operating  unduly  in  restriction  of  trade,  and 
might  be  separated  from  the  rest;  and  therefore  an  action  might  be 
brought  on  such  breaches  (3). 

Covenant.  The  declaration  alleged  that,  heretofore,  to  wit 
2nd  January,  1888,  by  indenture  between  defendant  of  one  part  and 
plaintiff  of  the  other  (prqfert),  the  date  whereof  is  (to  wit)  the  day  and 

(1)  1  Co.  Bank.  L.  432.  See  S.  C.  7  Beav.  42.— A.  C. 

(2)  Foil.  Bainea  v.  Oeary  (1887)  35  (3)  Maxim-Nordenfelt  Co,  v.  Norden- 
Ch.  D.  154,  157,  56  L.  J.  Ch.  935;  felt  [1893]  1  Ch.  630,  67  L.  J.  Ch.  273. 
dist.    Baker    v.    Iledgecock    (1888)    39  C.  A. 

Ch.  D.  520,    523,  57  L.  J.  Ch.  889. 
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year  aforesaid,  after  reciting  that  the  plaintiff  had,  for  several  years  Nioholls 
then  last  past,  carried  on  the  basiness  of  an  attorney  and  solicitor,  stbbttok. 
and  that  defendant  had,  for  four  years  then  last  past,  been  one  of 
plaintiff's  salaried  clerks,  and  that  defendant  applied  to  and 
requested  plaintiff  to  accept  him,  defendant,  as  his  articled  clerk 
without  payment  of  any  premium,  which  plaintiff  consented  to  do 
on  defendant's  entering  into  the  covenants  and  agreements  therein- 
after contained ;  and  that,  by  certain  articles  of  clerkship,  bearing 
even  date  with  the  *said  indenture,  and  made  between  plaintiff  of  [  *^^^  3 
the  one  part  and  defendant  of  the  other  part,  the  defendant  put, 
placed  and  bound  himself  clerk  to  the  plaintiff  to  serve  him  during 
the  term  of  five  years,  to  the  intent  that  defendant  might 
thereby  become  entitled  to  make  application  to  her  Majesty's 
several  Courts  of  Common  Law  and  Equity  at  Westminster,  to  be 
admitted  an  attorney  and  solicitor  thereof  respectively :  It  was  wit- 
nessed that,  in  pursuance  of  the  agreement,  and  in  consideration  of 
58.  &c.  (acknowledgment),  the  ''defendant  did,  for  himself,  his  heirs, 
executors  and  administrators,  thereby  covenant,  promise  and  agree 
to  and  with  the  plaintiff,  his  executors,  administrators,  partners  and 
assigns,  in  manner  following,  that  is  to  say :  That  he,  the  defendant, 
should  not  nor  would,  during  the  said  term  of  five  years  mentioned 
in  the  said  recited  articles  of  clerkship,  nor  at  any  time  after  the 
expiration  of  such  term,  either  directly  or  indirectly,  interfere  or 
intermeddle  with,  or  be  concerned,  as  attorney,  agent  or  otherwise, 
for,  any  person  who  had  already  been,  or  who  should  from  time  to 
time  thereafter  become  or  be,  the  client  or  correspondent  in  business 
of  or  with  the  said  plaintiff,  or  any  partner  or  partners  he  might 
admit  to  a  share  or  shares  with  him,  or  any  person  or  persons  to 
whom  he  might  sell  or  assign  the  whole  or  any  part  of  his  business 
or  profession  of  attorney,  solicitor  and  conveyancer ;  and  that  he, 
the  defendant,  should  not  nor  would  act  as  partner,  clerk  or  assis- 
tant with  or  to  any  person  or  persons  who  should  interfere  or 
intermeddle  as  aforesaid  ;  "  and,  in  case  defendant  should  cotnmit 
any  breach  of  his  said  covenants  &c.,  he  should  forfeit  and  pay,  as 
liquidated  damages,  1002.  for  every  such  breach :  and  it  was 
declared  that  each  day's  repetition  or  continuance  *of  any  inter-  [  *848  ] 
ference  or  intermeddling  as  aforesaid  should  be  deemed  a  fresh 
breach  of  covenant,  and  incur  a  new  and  separate  penalty  and  right 
of  action :  As  by  the  said  indenture  &c.  That  the  **  plaintiff  then, 
to  wit  on  "  &c.,  "  took  and  received  the  defendant  as  his  articled 
clerk  without  the  payment  of  any  premium ;  and  that  the  defendant 
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NioHOLLs  remained  and  continued  such  articled  clerk  to  tbe  plaintiff  for  and 
Stbsttoh.  during  the  term  or  space  of  five  years  in  tbe  articles  of  clerkship 
mentioned : "  That  defendant  afterwards,  to  wit  on  &c.,  ''  upon 
and  under  and  by  virtue  of  the  said  clerkship,  became  and  was  duly 
admitted  an  attorney  and  solicitor  of  her  Majesty's  Courts  of  Common 
Law  and  Equity  at  Westminster  respectively  "  &c.  "  That,  before 
and  at  the  time  of  the  making  of  the  said  indenture,  certain  persons, 
to  wit  certain  persons  carrying  on  business  by  and  under  the  name, 
style  or  firm  of  Beckwith,  Dye  and  Kitton,  one  Frederick  Webb  and 
one  Charles  Drake,  were,  respectively,  clients  and  correspondents 
in  business  of  and  with  the  plaintiff :  of  all  which  premises  the 
defendant  then,"  to  wit  on  &c.,  ^*  had  notice :  yet  the  plaintiff  in  fact 
saith  that  the  defendant,  not  regarding  "  &c.,  '*  afterwards,  and  after 
the  making  of  the  said  indenture,  and  after  the  expiration  of  the 
said  term  of  five  years  "  Sec.,  ''  and  after  he  had  been  admitted  such 
attorney  and  solicitor  as  aforesaid,  and  after  he  had  such  notice  as 
aforesaid,"  &c,  to  wit  on  &c.,  "  and  on  divers,  to  wit  thirty,  other 
days  "  &c.,  "  did  directly  interfere  and  intermeddle  with,  and  was 
concerned  as  attorney  and  agent  for,  the  said  persons  so  carrying 
on  business  by  and  under  the  name,  style  or  firm  of  Beckwith,  Dye 
and  Kitton,  contrary  to  the  said  covenant "   &c- :  "  whereby  the 

[  *8*^  ]  defendant,  on  *each  and  every  of  the  said  last  mentioned  days, 
became  liable  to  pay  to  the  plaintiff  the  said  sum  of  1002.,  in  the 
said  indenture  mentioned,  on  request."  Similar  interferings,  See,, 
with  Frederick  Webb  and  Charles  Drake,  severally,  were  then 
charged ;  and  like  liabilities  were  respectively  alleged  to  have  accrued 
thereby.  The  count  further  alleged  :  ''  That  afterwards,  and  after 
the  making  of  the  said  indenture,  and  whilst  the  defendant  remained 
and  continued  so  articled  to  the  plaintiff  as  aforesaid,"  to  wit  on  &c., 
''  certain  other  persons,  to  wit  one  John  Goldsmith  Atkinson  and  one 
William  Sims  Sutton,  became  and  were  clients  and  correspondents  in 
business  of  and  with  the  plaintiff:  whereof  the  defendant  then,  to  wit 
on  "  &c.,  **  had  notice :  yet  the  defendant,  further  disregarding  "  &c.: 
the  declaration  then  charged,  as  before,  interferings,  Ac.  with  J.  G. 
Atkinson  and  W.  S.  Sutton,  severally ;  and  like  liabilities  were 
respectively  alleged  to  have  accrued  thereby.  '' Nevertheless  the 
defendant  (although  often  requested  so  to  do)  hath  not  paid  to  the 
plaintiff  the  said  several  sums  of  1002.,  amounting  "  &c.,  ''nor  either  of 
them,"  &c.,  *'  according  to  the  tenor  "  &c. ''  of  the  said  indenture  "  &c. 
The  defendant  set  out  the  indenture  on  oyer,  and  demurred 
specially.     Joinder  in  demurrer. 
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The  case  was  argued  in  Trinity  Term,  1845  (i).  Nigholui 

Stbettok. 
Bram  welly  for  the  defendant : 

The  case  may  be  taken  as  on  general  demurrer.  The  covenant 
was  bad  as  being  in  restraint  of  trade,  and*  made  on  consideration 
legally  insufficient.  There  was  nothing  to  bind  the  plaintiff  to 
instruct  the  defendant ;  and  the  defendant  was  *not  to  be  *'  concerned,  [  *S60  ] 
as  attorney,  agent  or  otherwise,  for  any  person  who  had  already 
been,  or  who  should  from  time  to  time  thereafter  become  or  be,  the 
client  or  correspondent  in  business  of  or  with  the  said  plaintiff,  or 
any  partner  or  partners  he  might  admit  to  a  share  or  shares  with 
him,  or  any  person  or  persons  to  whom  he  might  sell  or  assign  the 
whole  or  any  part  of  his  business  or  profession  of  attorney,  solicitor 
and  conveyancer."  Such  a  covenant  almost  puts  it  in  the  power 
of  the  plaintiff  to  exclude  the  defendant  from  all  business  whatever ; 
and  it  is  much  more  extensive  than  can  be  required  for  the  protec- 
tion of  the  plaintiff.  There  is  no  limitation  as  to  time  or  space. 
The  Courts  will  not  allow  the  public  interest  to  be  interfered  with 
further  than  is  necessary  for  the  reasonable  protection  of  the  party 
imposing  the  condition.  Here  he  would  have  been  fully  secured 
against  the  loss  of  business  from  the  opportunities  which  he  gave 
the  defendant,  by  a  covenant  that  the  defendant  should  not  be 
concerned  for  any  one  who  had  been  the  plaintiff's  client  before  or 
at  the  time  of  the  defendant  being  with  him.  The  case  therefore 
falls  within  the  principle  of  Homer  v.  Graves  (2),  MaUan  v.  May  (8) 
(judgment  on  second  breach).  Ward  v.  Byrne  (4),  Hinde  v. 
Gray  (6) :  and  this  principle  is  not  disallowed,  but  recognised,  in 
Hitchcock  V.  Coker  (rt).  The  grounds  do  not  exist  here  on  which 
restrictions  have  been  held  defensible,  as  in  Gale  v.  Reed  (7), 
Procter  v.  Sargent  (8). 

But  it  will  be  argued  that  the  covenant  is  good  for  a  part ;  and       [  ^^^  ] 
that  the  good  part  may  be  severed  from  the  bad.    Now,  first :  the 
contract  is  a  whole ;  and  every  covenant  on  one  side  is  in  considera- 
tion of  every  covenant  on  the  other :  and,  if  any  part  be  void,  the 
whole  is  void.     This  is  distinctly  admitted  in  Waite  v.  Jones  (9)  and 

(1)  June  did  and  etk  Before  Loid  (6)  45  B.  R.  522  (6  Ad.  &  El.  446, 
Denman,  Gh.  J.,  Patteson,  Williams  454,  in  Exch.  Oh.,  reversing  the  judg- 
and  Coleridge,  JJ.  ment  of  K.  £.  in  Hitchcock  y.  Coker, 

(2)  33  fi.  B.  635  (7  Bing.  735).  6  Ad.  &  El.  438). 

(3)  63  B.  B.  708  (U  M.  &  W.  653).  (7)  9  B.  B.  376  (8  East,  80,  87). 

(4)  52  B.  B.  827  (5  M.  &  W.  548).  (8)  58  B.  B.  342  (2  Man.  &  G.  20). 

(5)  56  B.  B.  330  (1  Man.  &  G.  195).  <9)  1  Bing.  N.  0.  656,  662. 
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KicHOLLs     Jones  v.  Waite  (i)  by  the  Judges  who  there  held  the  contract  legal ; 

STBmoN.  ft^d  ^^  is  recognised  in  ShackeU  v.  Rosier  (2)  and  Card  v.  Hope(s). 
A  distinction  may  perhaps  be  suggested  on  the  ground  that  this  is  a 
contract  under  seal,  and  that  such  contracts  are  void  only  for  so 
much  as  is  unlawful,  except  in  the  case  of  infringement  of  some 
direct  statutory  prohibition  which  expressly  avoids  the  whole  of  the 
infringing  instrument,  as  stated  in  notes  (4)  and  (d)  to  BiUler  v. 
Wigge  (4).  But  that  rule,  when  properly  explained,  applies  only  to 
cases  arising  upon  statutory  illegalities;  and  the  distinction  is 
between  cases  where  the  statute  simply  prohibits  the  particular 
thing,  and  those  where  it  avoids  the  instrument.  If  there  were  any 
peculiar  rule  on  the  point,  applicable  to  all  instruments  under  seal, 
it  would  have  been  an  answer  to  the  objections  on  which  numerous 
deeds  have  been  held  bad;  as  in  Card  v.  Hope (3).  A  divisibiUty 
seems  to  have  been  allowed  in  the  case  of  a  condition  of  a  bond,  in 
Chesman  v.  Nainhy  (6) :  but  the  condition  of  a  bond  is  in  defeasance 

[  •862  ]  of  the  primary  *liability :  in  a  contract,  whether  under  seal  or  not, 
the  whole  contract  on  one  side  is  the  consideration  for  the  whole 
contract  on  the  other ;  and  it  would  be  impossible  to  say  how  much 
the  one  party  was  entitled  to,  if  he  was  only  liable  for  a  part  of  the 
consideration.  The  remark  made  in  this  Court,  from  the  Bench,  in 
Hitchcock  V.  Coker  (6),  that  the  agreement  was  not  divisible  because 
it  was  not  under  seal,  must  have  been  made  with  reference  to  a 
bond.  No  distinction  on  the  ground  of  the  instrument  being  under 
seal  was  suggested  in  MaUan  v.  May  (7) :  and  the  language  of  Lord 
Abinoeb,  G.  B.,  as  to  the  whole  of  a  contract  being  avoided  by 
illegality  of  a  part,  in  Thorp  v.  CoU  (8),  is  perfectly  general.  But, 
next,  the  illegal  part  of  an  agreement,  if  separable  at  all,  can  be 
divided  from  the  rest  only  where  the  objectionable  words  can  be 
struck  out  and  leave  an  intelligible  contract.  Thus,  in  MaUan  v. 
May{1),  the  words  **or  any  of  the  towns  or  places  in  England  or 
Scotland,  where  the  plaintiffs,  or  the  defendant  on  their  account, 
might  have  been  practising  before  the  expiration  of  the  said  service," 

(1)  60  R.  E.  705  (o  Bing.  N.  C.  341,  (5)   2  Str.  739;    S.   C.  2  Ld.  Ray. 
in  Exch.  Ch.,  affirming  the  judgment  1456.     Affirmed  in  Dom.  Proc. ;  Ches- 
iu  the  case  last  cited ;  S.  C.  affirmed  in  man  v.  Nainhy ^  1  Ur.  P.  C.  234. 
Dom.  Proc.) ;  Joiies  v.  WaiU,  50  R.  R.  (6)  45  R.  R.  522  (6  Ad.  &  EL  446). 
717  (9  CI.  &  Fin.  101).  (7)  63  R.  R.  708  (11  M.  &  W.  653). 

(2)  42  R.  R.  666  (2  Bing.  N.  C.  634,  (8)  4  Dowl.  P.  0.  457,  466;   S,  C. 
646).  (not  same  dictum)  41  R.  R.  733  (2  Cr. 

(3)  26  R.  R.  603  (2  B.  &  C.  661).  M.  &  E.  367 ;  5  Tyr.  1047). 
^4)  i  Wms.  Saund.  66  (6th  ed). 
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might  have  been  omitted,  leaving  a  lawful  covenant.      Here  the     nioholls 
same  cannot  be  done.  STBnroK. 

Cowling^  contra  : 

Even  without  separating  the  different  parts  of  this  covenant, 
there  is  no  more  protection  than  the  particular  profession  requires, 
the  defendant  being  restricted  only  as  to  persons,  and  not  as  to 
place  or  time.  Therefore  the  language  of  the  Court  of  Exchequer 
Chamber  in  Hitchcock  v.  Coker  (i)  is  applicable.  *Bunn  v.  Guy  (2)  [  •S6S  ] 
is  an  instance  of  a  restriction  by  agreement,  held  good,  for  the 
protection  of  attorneys.  In  Whittaker  v.  Howe  (8)  it  was  held  by 
Lord  Langdalb,  M.  B.  that  an  agreement  by  a  solicitor  not  to  practise 
in  any  part  of  Great  Britain  for  twenty  years  was  good :  that  goes 
very  far  beyond  the  covenant  in  this  case. 

(Patteson,  J. :  I  cannot  help  thinking  that  the  Mastbb  of  the 
Bolls  there  must  have  proceeded  on  the  ground  that  the  limitation 
was  for  twenty  years  only.) 

In  Hitchcock  v.  Cokei*  (4)  it  was  laid  down  expressly  that  no  objection 
arises  from  indefiniteness  of  time.  So  in  Mailan  v.  May  (6)  and 
Archer  v.  Marsh  (6)  restrictions  unlimited  as  to  time  were  held  good. 
No  line  can  be  drawn  as  to  duration.  The  possible  multitude  of 
customers  is  objected  to :  but,  if  they  had  been  named  in  a  schedule 
to  the  deed,  the  restriction  would  have  been  upheld,  as  was  assumed 
in  Htinlocke  v.  Blacklowe  (7).  In  Rannie  v.  Inwe  (8)  a  restriction 
was  enforced  which  comprehended  an  unlimited  number  of 
customers. 

(LoBB  Denman,  Ch.  J. :  The  body  of  customers  here  may  alter 
from  time  to  time.  Could  you  enforce  a  contract  prohibiting  a  man 
from  dealing  with  such  persons  as  you  might  name  from  time  to 
time  7) 

That  restriction,  even,  is  less  extensive  than  the  restriction  in 
Whittaker  v.  Howe  (3).  In  Ward  v.  Byrne  (9)  the  prohibition  was 
unrestricted  except  as  to  time  ;  on  this  ground  the  Coubt  held  the 
agreement  bad. 

(1)  45  B.  R  522  (6  AfL  &  £1.  454.  (6)  45  E.  B.  655  (6  Ad.  &  El.  959). 

(2)  7  B.  B.  560  (4  East,  190).  See  Femberton  v.  Vaughan,  10  Q.  B.  87. 

(3)  3  Beay.  383.  (7)  2   Saund.  156.     And  see   notes 

(4)  45  R  B.  522  (6  Ad.  &  El.  446,  (1)  and  (a),  in  6th  ed. 


456).  (8)  66  B.  B.  818  (7  Man.  &  G. 

(5)  63  E.  B.  708  (11  M.  &  W.  653).  (9)  52  B.  B.  827  (5  M.  &  W.  548), 


8£6  1847.    Q.  B.     10  Q.  B.  868—855.  [r.e. 

XioHOLLs         (Patteson,  J. :  I  do  not  see  how  that  case  can  be  reconciled  with 
stbbtton.     Whittaker  v.  Hmve  (l).) 

[  •854  ]  The  trade  in  Ward  v.  *Byme  (2)  was  that  of  a  coal  merchant : 
probably  the  different  nature  of  the  callings  may  account  for  the 
difference  of  the  decisions.  That  seems  to  be  the  view  of  Maule,  J. 
in  Proetor  v.  Sargent  (8) ;  and  this  may  help  to  explain  the  difference 
of  the  decisions  in  Homer  v.  Graves  (4)  and  Gale  v.  Reed  (5). 

But,  secondly,  the  contract  is  at  least  good  so  far  as  it  concerns 
the  clients  who  carried  on  business  with  the  plaintiff  at  the  time  of 
making  the  indenture  or  during  the  continuance  of  the  articles; 
and  the  breaches  are  confined  to  these.  It  is  true  that,  when  any 
contract,  whether  under  seal  or  not,  is  in  part  illegal,  the  whole 
contract  fails.  But  that  is  different  from  the  present  case,  where 
the  contract  is,  not  to  do  any  thing  illegal,  but  only  to  abstain  from 
certain  acts,  some  of  which  a  party  cannot  bind  himself  not  to  do, 
but  may  still  legally  abstain  from  doing.  In  such  a  case  the  law 
will  enforce  such  restrictions  as  the  party  can  bind  himself  to.  The 
cases  cited,  as  to  this  point,  on  the  other  side,  are  not  disputed. 
Ncivman  v.  Newman  (6)  and  Chesman  v.  Nairiby  (7)  are  cases  of 
bonds.  But  Mallan  v.  May  (8)  was  on  covenant ;  and  there  the 
Court  held  the  plaintiff  entitled  to  recover  on  a  breach  of  the  legal 
covenant,  though  a  breach  of  an  illegal  one  was  also  assigned. 
That  case  goes  beyond  the  present.     Green  v.  Price  (9)  is  exactly 

[  •866  ]  the  present  case :  though  it  is  true  that  error  *has  been  brought 
upon  that  decision  (lo).  It  is  said  that  here  the  parts  of  the 
covenant  are  inseparable.  But,  if  the  words  "or  who  should  from 
time  to  time  thereafter  become,"  and  also  the  words  "or  any 
partner  or  partners  he  might  admit  to  a  share  or  shares  with  him  ** 
.&c.  to  the  end  of  the  covenant,  be  struck  out,  there  will  remain  a 
covenant  which  will  not  be  objected  to  on  the  other  side,  commen- 
surate with  tha  breaches.  It  is  not  necessary  that  the  part  left 
should  be  strictly  grammatical.  In  Hinde  v.  Gray  (ii)  the  breach 
might  certainly  have  been  divided,  according  to  the  present  argument 

(1)3  Beav.  383.  1456.    In  Dom.  Proc,  1  Br.  P.  C.  234. 

(2)  52  E.  R  827  (5  M.  &  W.  548).  (8)  63  E.  B.  708  (11  M.  &  W.  653). 

(3)  58  E.  E,  342  (2  Man.  &  G.  38).  (9)  67  E.  E.  791  (13  M.  &  W.  606). 
See  Mallan  v.  May,  63  E.  E.  708  (11  (10)  The  judgment  of  the  CJourt  of 
M.  &  W.  667).  Exchequer  Chamber  was  affii-med  in 

(4)  33  E.  E.  635  (7  Biug.  735).  Hil.  T.    1847  ;    Prict    v.    Qrten,    16 

(5)  9  R  E.  376  (8  East,  80).  M.  &  W.  346. 

(6)  16  E.  E.  386  (4  M.  &  S.  66).  (11)  56  E.  E.  330  (1  Man.  &  G.  195). 

(7)  2  Str.  739 ;    S.  C.  2  Ld.  Bay. 
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for  the  plaintiflf ;  but,  when  that  was  pomted  out  in  the  Court  of  Niohollb 
Exchequer,  in  Oreen  v.  Price  (i),  the  Lord  Chief  Baron  answered  strbtton. 
that  the  point  was  not  there  taken.  It  is  said  that  the  plaintiff 
could  not  be  sued  upon  a  covenant  made  on  a  consideration  which 
could  not  be  wholly  enforced :  but  that  difficulty  applies  only  to 
executory  contracts,  not  where,  as  here,  the  plaintiff  has  already 
pei*formed  all  his  part. 

(Pattbson,  J. :  I  must  own  that  I  feel  much  pressed  with  the 
objection  which  you  are  now  answering.) 

Bramwell,  in  reply  : 

In  Rannie  v.  Irvine  (2)  there  was  merely  a  sale  of  good  will  for  a 
term :  the  contract  was  only  not  to  disturb  the  vendee  in  the 
enjoyment  of  the  thing  sold. 

The  objection  to  dividing  the  legal  and  illegal  parts  of  the 
covenant  is  illustrated  by  the  argument  of  Lord  Denman,  Ch.  J.  in 
Jones  V.  Waite  (3),  where  he  suggests  reversing  the  parties,  as  a  test 
whether  the  contract  sued  *on  is  legal.  No  distinction  can  be  [  *356  ] 
founded  on  the  fact  that  the  plaintiff  has  performed  his  part :  the 
contract  must  be  looked  on  as  it  stood  when  made. 

Cur.  ctdv.  vult. 

Lord  Denman,  Ch.  J.,  in  this  vacation  (February  26th),  delivered 
the  judgment  of  the  Court  : 

This  case  must  be  decided  in  favour  of  the  plaintiff,  in  conformity 
with  the  decision  of  Price  v.  Green  (4)  in  the  Exchequer  Chamber. 

Judgment  for  plaintiff, 
HOWARD  V.  SIR  WILLIAM  GOSSET  (6).  im4. 

(10  a  B.  339—460 ;  S.  C.  14  L.  J.  Q.  B.  367 ;  11  Jur.  750.)  '^"*,'}^'  "' 

1846. 

Trespass  for  assaulting  plaintiff,  seizing  him,  compelling  him  to  go        j^ay  15. 

along  a  passage  to  a  certain  room,  and  afterwards  along  another  passage  

to  another  room,  and  then  imprisoning  him,  viz.  for  two  hours  then  next         [  969  ] 
ftc.,  and  then  compelling  him  to  return  through  the  first  mentioned 
passage  to  the  first  mentioned  room,  and  there  detaining  him,  viz.  for  two 
hours  then  next  &c. 

Plea.  That  a  Parliament  was  sitting,  and  that  matters  were  under 
discussion  in  the  House  of  Commons,  concerning  which  the  House  con- 
sidered it  necessary  that  plaintiff  should  he  examined  at  their  Bar :  that, 

(1)  67  R.  fi.  791  (13  M.  &  W.  698).  (6)  Cited    in  Valt'a  case    (1881)   6 

(2)  66  R.  K.  818  (7  Man.  &  G.  969).  a  B.  D.  376,  416,  50  L.  J.  Q.  B.  234  ; 

(3)  50  B.  B.  705  (5  Bing.  N.  C.  362).  Bradlauyh  v.  Erskine  (1883)  47  L.  T. 

(4)  Itf  M.  &  W.  346.  622.— A.  C. 
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for  the  purpose  of  procuring  his  attendance  to  be  there  examined  oon- 
cerning  them,  it  was  ordered  by  the  House,  in  pursuance  of  and  according 
to  the  ancient  usages  and  privileges  of  the  House  and  the  law  and  custom 
of  Parliament,  that  the  plaintiff  should  attend  the  said  House  forthwith, 
of  which  he  had  notice:  that  he  contemptuously  refused,  and  absented 
himself :  and  thereupon,  and  in  order  to  compel  plaintiff's  attendance  at 
the  Bar  to  be  examined  &c.,  it  was  ordered  by  the  House,  in  pursuance  of 
and  according  &c.,  that  plaintiff  should  be  sent  for  and  brought  before  the 
House  in  custody  of  the  Serjeant-at-Arms  attending  the  House,  and  that 
the  Speaker  should  issue  his  warrant  accordingly :  whereupon  the  Speaker, 
in  pui*suanoe  of  the  said  order,  and  in  pursuance  of  and  according  &c., 
in  order  that  plaintiff  might  be  brought  in  the  custody  of  the  Serjeant-at- 
Arms  before  the  House  according  to  the  order  &c.  for  the  purpose  afore- 
said, by  his  warrant  in  that  behalf  duly  made,  **  after  reciting  that  the 
House  of  Commons  bad,  that  day,  ordered  that  the  plaintiff  should  be  sent 
for  in  the  custody  of  the  Serjeant-at-Arms  attending  the  said  House,  did 
require  and  authorize  the  Serjeant-at-Arms  then  attending  the  said  House  of 
Commons  to  take  into  custody  the  body  of  the  plaintiff."  Averment,  that 
defendant  then  was  the  Serjeant-at-Arms ;  that  the  Speaker  duly  delivered 
the  warrant  to  him  to  be  executed ;  by  virtue  and  in  execution  of  which 
warrant  the  defendant,  as  such  Serjeant-at-Arms  &c.,  gently  laid  his  hands 
on  plaintiff  to  arrest,  and  did  arrest  him,  and  did  then,  in  order  to  bring 
him  before  the  House  in  execution  of  and  in  obedience  to  the  warrant, 
necessarily  force  and  compel  plaintiff  to  go  &c,  (as  in  the  declaration), 
using  no  unnecessary  violence  &c.,  and  did  then  necessarily  imprison 
plaintiff  &c.,  for  and  during  the  several  times  &c.,  until  defendant  could 
bring  plaintiff  before  the  said  House  of  Commons  in  obedience  to  the  said 
warrant,  the  same  being  reasonable  times  &c.,  using  no  unnecessary 
violence  &c.    Verification. 

On  demurrer  to  the  plea, 

Held  by  the  Court  of  Queen's  Bench,  Williams,  J.  diMentiente^  that  the 
plea  showed  no  justification. 

By  Lord  Denman,  Ch.  J.,  Williams  and  Coleridge,  JJ.,  that  the 
House  had  jurisdiction  to  order  plaintiff's  attendance  for  the  purpose  of 
examination,  without  informing  him  of  any  reason  for  the  order,  and,  on 
disobedience,  to  enforce  it  by  compulsory  process. 

But,  by  Lord  Denman,  Ch.  J.,  Coleridge  and  Wightmaw,  J  J.,  that 
the  validity  of  the  warrant  as  a  justification  to  the  officer  must  be  judged 
of  by  the  terms  of  the  wairant  as  pleaded  independently  of  any  thing 
contained  in  the  order. 

And  that,  if  the  warrant  as  framed  was  illegal,  the  officer  was  not 
justified  on  the  ground  that  he  had  made  the  arrest  by  order  of  the 
House. 

Per  Lord  Denman.  Ch.  J.,  and  Coleridge,  J.,  Williams,  J.  dubitaate: 
That  it  did  not,  on  these  pleadings,  stand  admitted  that  the  warrant  was 
framed  according  to  the  usages  and  privileges  of  the  House  and  the  law 
and  custom  of  Parliament. 

Per  Lord  Denman,  Ch.  J.,  and  Coleridge,  J.:  The  warrant  was  bad, 
though  purporting  to  be  issued  under  an  order  of  the  House  of  Commons, 
because  it  did  not  specify  any  cause  for  the  arrest. 

Per  Lord  Denman,  Ch.  J.  and  Wightman,  J. :  The  warrant,  as  framed, 
oven  if  valid  for  the  purpose  of  taking,  did  not  justify  any  of  the  alleged 
trespasses,  beyond  the  taking. 

Per  Williams,  J. :  The  warrant  was  not  to  be  examined  strictly,  like 
that  of  an  inferior  Court,  or  justice  of  the  peace;  and,  using  the  latitude 
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of  intendment  allowed  in  oonstniing  warrants  of  superior  Courts,  and       Howard 
coupling  the  mandatory  part  with  the  recital,  it  might  be  understood  that  «. 

the  warrant  ordered  the  officer  of  the  House  to  bring  the  plaintiff  before       Gossbt. 
them  for  a  cause  which  they  had  deemed  sufficient  to  authorize  sending 
for  him :  and  for  the  sufficiency  of  that  cause  credit  must  be  given  to  the 
House  as  to  a  superior  Court. 

Held,  by  the  Court  of  Exchequer  Chamber,  reversing  the  judgment  of 
the  Queen's  Bench,  that,  if  the  warrant  had  been  that  of  a  justice  of  the 
peace  or  of  a  Court  acting  under  a  special  statutory  authority,  the 
objections  would  have  been  fatal.  But  that  the  warrant  must  be  cou- 
strued  as  process  of  a  superior  Court,  not  appearing,  on  the  process  itself, 
to  be  beyond  the  scope  of  their  jurisdiction :  and,  so  considered,  it  was 
sufficient.  And  that  the  language  of  the  warrant  justified  all  the  alleged 
trespasses. 

Tbespass.  The  declaration  stated  that  defendant,  on  6th  February, 
1840,  with  force  and  arms  assaulted  plaintiff,  and  then  seized  and 
laid  hold  of  him,  *and  forced  and  compelled  him  to  go  in  and  along  [  's^o  ] 
a  certain  passage  to  a  certain  room,  and  afterwards  in  and  along  a 
certain  other  passage  to  a  certain  other  room,  and  then  imprisoned 
plaintiff  for  a  long  time,  to  wit  for  the  space  of  two  hours  then  next 
following,  and  then  forced  and  compelled  him  to  return  through  and 
along  the  first  mentioned  passage  into  the  said  first  mentioned  room, 
and  there  kept  and  detained  him  for  a  further  long  space  of  time, 
to  wit  for  the  space  of  two  hours  then  next  following,  contrary  to 
law  and  against  the  will  of  plaintiff,  whereby  plaintiff  was  greatly 
exposed  and  injured  in  his  credit  and  circumstances;  and  other 
wrongs  &c.     To  plaintiff's  damage  of  200/. 

Plea  1.  That,  before  and  at  the  said  time  when  &c.,  and  during 
all  the  time  in  the  declaration  and  in  this  plea  mentioned,  a  Parlia- 
ment of  our  sovereign  lady  the  Queen  was  holden  at  Westminster 
in  the  county  of  Middlesex,  and  was  sitting  there  at  the  said  time 
when  &c.,  and  during  all  the  time  in  the  declaration  and  in  this  plea 
mentioned :  And  that,  shortly  before  the  said  time  when  &c.,  to  wit 
on  27th  January,  a.d.  1840,  certain  matters  and  things  came  on  to 
be  discussed  and  debated,  and  were  under  discussion  and  debate,  in 
the  said  House  of  Commons,  in  respect  of  and  concerning  which  it 
was  considered  by  the  said  House  of  Commons  to  be  necessary  that 
the  plaihtiff  should  be  questioned  and  examined  at  the  Bar  of  the 
said  House :  and  thereupon,  and  for  the  purpose  of  procuring  the 
attendance  *of  the  plaintiff,  to  be  examined  at  the  Bar  of  the  said  f  **^^  i 
House  of  Commons  touching  and  concerning  the  matters  and  things 
aforesaid,  it  was  afterwards,  and  before  the  said  time  when  &c.,  to 
wit  on  the  day  and  year  last  aforesaid,  ordered  by  the  said  House 
of  Commons,  in  pursuance  of  and  according  to  the  ancient  usages 
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Howard      and  privilegeB  of  the  said  House  of  Commons  and  the  law  and 
Oo^KT.      custom  of  Parliament,  that  the  plaintiff  should  attend  the  said  House 
of  Commons  forthwith ;  of  which  said  order  the  plaintiff  afterwards, 
and  before  the  said  time  when  &;c.,  to  wit  on  &c.,  had  notice :  That 
plaintiff  did  not  nor  would  attend  the  said  House  of  Commons  in 
obedience  to  the   said   order,   but  wilfully  and  contemptaously, 
without  any  reasonable  cause  or  excuse  in  that  behalf,   wholly 
neglected  and  refused  to  do  so,  and  disregarded  the  said  order,  and 
also  for  a  long  space  of  time,  to  wit  from  the  day  and  year  last 
aforesaid  until  the  said  time  when  &c.,  concealed  and  absented 
himself  for  the  purpose  of  avoiding  the  attending  the  said  House  of 
Commons  in  obedience  to  the  said  order :  of  all  which  premises  the 
said   House   of  Commons   afterwards,  to  wit  on  the  4th'  day   of 
February  in  the  year  aforesaid,  was  informed  and  had  notice :  That, 
thereupon,  and  in  order  to  compel  the  attendance  of  the  plaintiff  at 
the  Bar  of  the  said  House  of  Commons,  to  be  questioned  and 
examined  there  touching  and  concerning  the  matters  and  things 
aforesaid,  it  was  afterwards,  and  before  the  ^aid  time  when  &c.,  to 
wit  on  the  day  and  year  last  aforesaid,  ordered  and  resolved  by  the  said 
House  of  Commons,  in  pursuance  of  and  according  to  the  ancient 
usages  and  privileges  of  the  said  House  of  Commons  and  the  law  and 
custom  of  Parliament,  as  follows ;  that  is  to  say  :  That  the  plaintiff 
[  *362  ]      should  be  sent  for,  and  brought  before  the  said  House  of  ^Commons 
in  the  custody  of  the  Serjeant-at-Arms  attending  the  said  House  of 
Commons ;  and  that  the  Speaker  of  the  said  House  of  Commons 
should    issue    his    warrant    accordingly:    Whereupon   the   Bight 
Honourable  Charles  Shaw  Lefevre,  then  being  the  Speaker  of  the 
said  House  of  Commons,  in  pursuance  of  the  order  and  resolution 
hereinbefore  last  mentioned,  and  in  pursuance  of  and  according  to 
the  ancient  usages  and  privileges  of  the  said  House  of  .Commons 
and  the  law  and  custom  of  Parliament,  afterwards  and  before  the 
said  time  when  &c.,  to  wit  on  the  day  and  year  last  aforesaid,  in 
order   that   the  plaintiff  might  be  brought  in  the  custody  of  the 
Berjeant-at-Arms  of  the  said  House  before  the  said  House  according 
to  the  order  and  resolution  last  mentioned  for  the  purpose  afore- 
said, by  his  warrant  in  that  behalf  duly  made,  after  reciting  therein 
that  the  said  House  of  Commons  had  that  day  ordered  that  the 
plaintiff  should  be  sent  for  in  the  custody  of  the  Serjeant-at-Arms 
attending  the  said  House,  did  require  and  authorize  the  Serjeant- 
at-Arms  then  attending  the  said  House  of  Commons  to  take  into 
custody  the  body  of  the  plaintiff.    Averment,  that  defendant  then 


VOL.  Lxxiv.]        1846.     Q.  B.     10  Q.  B.  862—364.  881 

(to  wit  on  the  day  and  year  last  aforesaid)  was  the  Serjeant-at-Arms      Howabd 

attending  the  said  House  of  Commons,  and  that  the  said  warrant      aoMBT. 

was  afterwards,  and  before  the  said  time  when  &c.  (to  wit  on  the 

day  and  year  last  aforesaid),  duly  delivered  by  the  said  Speaker  to 

the  defendant,  then  being  such  Serjeant-at-Arms  as  aforesaid,  to  be 

by  him  executed  in  due  form  of  law  ;  By  virtue  of  and  in  execution 

of  which  said  warrant  the  defendant,  as  such  Serjeant-at-Arms  as 

aforesaid,  afterwards  and  at  the  same  time  when  &c.,  gently  laid  his 

hands  upon  the  plaintiff  to  arrest  him  and  take  him  into  custody,  and 

did  then  arrest  him  by  his  body,  by  virtue  *of  and  in  execution  of       [  ♦368  } 

the  said  warrant,  and  did  then,  in  order  to  bring  the  plaintiff  before 

the  said  House  of  Commons  in  execution  of  and  in  obedience  to  the 

said  warrant,  necessarily  force  and  compel  the  plaintiff  to  go  in  and 

along  the  said  several  passages  &c.  respectively,  to  the  said  several 

rooms  &c.  respectively,  using  no  unnecessary  violence  to  the  plaintiff 

in  that  behalf,  and  did  then  necessarily  imprison  the  plaintiff  and 

kee(>  and  detain  him,  for  and  during  the  said  several  times  in  the 

declaration  mentioned  respectively,   until   defendant  could   bring 

plaintiff  before  the  said  House  of  Commons  in  obedience  to  the  said 

warrant,  the  same  being  reasonable  times  in  that  behalf  respectively, 

using  no  unnecessary  violence  and  doing  no  unnecessary  damage  to 

the  plaintiff  in  that  behalf,  as  the  defendant  lawfully  might  for  the 

causes  aforesaid :  which  are  the  said  several  supposed  trespasses  &c. 

Verification. 

Plea  2  was  the  same,  nearly  verbatim,  with  plea  1,  down  to  the 
averment  of  delivery  of  the  warrant  to  defendant  for  execution  in 
due  form  of  law.  It  then  proceeded  as  follows :  And  this  defendant 
further  says  that,  after  the  said  warrant  had  been  so  delivered  to 
him  as  aforesaid,  and  before  the  execution  of  the  same  by  him  as 
hereinafter  mentioned,  to  wit  just  before  the  said  time  when  &c.  in 
the  declaration  mentioned,  the  said  plaintiff  was,  and  was  found  by 
him  the  defendant,  within  that  part  of  her  Majesty's  Palace  at 
Westminster  which  then  was  appropriated  to  and  used  by  the  said 
House  of  Commons,  and  that  the  plaintiff  remained  and  continued 
there  until  the  said  time  when  &c.  in  the  declaration  mentioned. 
And  defendant  further  says  that,  by  virtue  of  and  in  execution  of 
the  said  warrant,  defendant,  as  such  Serjeant-at-Arms  as  aforesaid, 
afterwards  "^and  at  the  said  time  when  &c.  in  the  declaration  men-  [  *364  ] 
tioned,  gently  laid  his  hands  upon  the  plaintiff  so  then  still  being 
and  being  found  by  him  within  the  said  part  of  her  Majesty's  said 
Palace  at  Westminster  aforesaid,  to  arrest  him  and  take  him  into 
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Howard      custody,  and  did  then  arrest  him  &c.     The  rest  of  the  plea  did  not 
Go8Hn\       materially  differ  from  the  concluding  part  of  plea  1.    Verification. 

Plea  8  averred  the  sitting  of  Parliament  before  and  at  the  time 
when  &c.,  and  during  all  the  time  in  the  declaration  and  plea  men- 
tioned, &c. ;  and  it  then  alleged  that,  shortly  before  the  said  time 
when  &c.,  to  wit  on  the  27th  January,  a.d.  1840,  it  was  ordered  by 
the  House  of  Commons  of  the  said  Parliament,  in  pursuance  of  and 
in  accordance  with  the  ancient  usages  and  privileges  of  the  said 
House  of  Commons  and  the  law  and  custom  of  Parliament,  that  tbe 
plaintiff  should  attend  the  said  House  of  Commons  forthwith,  upon 
and  to  answer  a  charge  which  had  shortly  before  been  made  against 
the  plaintiff  in  the  said  House  of  Commons,  that  he  the  said  plaintiff 
had  shortly  before  the  last  mentioned  day,  to  wit  on  the  24th  day 
of  January  in  the  year  aforesaid,  committed  and  been  guilty  of  a 
breach  and  contempt  of  the  privileges  of  the  said  House  of 
Commons ;  of  which  said  order  of  the  said  House  of  Commons  the 
plaintiff  afterwards,  to  wit  on  the  day  and  year  last  aforesaid,  had 
notice.  Averment,  as  in  plea  1,  that  plaintiff  did  not  nor  would 
attend  the  House  in  obedience  to  the  said  order,  but  neglected  <S:e., 
and  wilfully  and  contemptuously  and  without  reasonable  cause  &c. 
disregarded  the  same,  and  for  a  long  time,  to  wit  &c.,  concealed  and 
secreted  himself  for  the  purpose  of  evading  and  avoiding  &c. :  of  all 
[  ♦ses  ]  which  &c.  (notice  to  the  House  on  4th  February,  &c.) :  and  ♦there- 
upon afterwards,  to  wit  on  the  day  and  year  last  aforesaid,  it  was 
ordered  and  resolved  by  the  said  House  of  Commons  in  pursuance  of 
and  in  accordance  with  the  ancient  usages  and  privileges  of  the  said 
House  of  Commons  and  the  law  and  custoni  of  Parliament,  in  order 
to  compel  the  attendance  of  the  plaintiff  for  the  purpose  herein- 
before mentioned,  as  follows,  that  is  to  say,  &c.  The  rest  of  the 
plea  was  the  same  as  the  corresponding  part  of  plea  1. 

Plea  4.  After  averring  that  a  Parliament  was  holden  and  sitting. 
&c.,  as  in  the  preceding  pleas  :  That,  shortly  before  the  time  when 
&c.,  to  wit  on  27th  January,  a.d.  1840,  it  was  ordered  by  the  said 
House  of  Commons,  in  pursuance  of  and  according  to  the  ancient 
usage  and  privileges  of  the  said  House  of  Commons  and  the  law  and 
custom  of  Parliament,  that  the  plaintiff  should  attend  the  said 
House  of  Commons  forthwith  :  of  which  said  order  the  plaintiff  after, 
wards,  and  before  the  said  time  when  &c.,  to  wit  on  the  day  and  year 
last  aforesaid,  had  notice.  Averment  that  plaintiff  did  not,  nor  would, 
attend  the  said  House  of  Commons  in  obedience  to  the  said  order, 
but  wilfully  and  contemptuously,  without  showing  or  causing  to  be 
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shown   to  the  said  House  of  Commons  any  reasonable  cause  or      Howard 
excuse  in  that  behalf,  wholly  neglected  and  refused  to  do  so :  of  all      gobL'bt. 
which  premises  the  said  House  of  Commons  afterwards,  to  wit  on 
the  4th  day  of  February  &c.,  was  informed  and  had  notice.    And 
that  thereupon,  and  in  order  to  compel   the  attendance  of  the 
plaintiff  at  the  Bar  of  the  said  House  of  Commons,  it  was  after- 
wards, and  before  the  said  time  when  &c.,  to  wit  on  the  day  and 
year  last  aforesaid,  ordered  and  resolved  &c. :  the  plea  then  stated 
the  order  of  the  House  to  send  for  ^plaintiff  &c.,  and  that  the       [  *366  ] 
Speaker  should  issue  his  warrant ;  and  continued,  as  plea  1,  to  the 
end.     Verification. 

Demurrer.  To  plea  1.  For  that  the  same  does  not  show  or  disclose 
any  sufficient  authority  to  have  been  possessed  by  the  defendant  for 
the  committing  of  the  trespasses  in  the  declaration  mentioned,  and 
in  the  said  plea  attempted  to  be  justified ;  and  also  for  that  the  said 
first  plea,  although  it  admits  that  the  defendant  committed  the  acts 
complained  of  by  the  plaintiff,  yet  does  not  show  that  the  defendant 
was  acting  under  any  authority,  process,  warrant  or  proceeding 
known  to  or  recognised  by  the  law ;  or  for  what  or  why  the  said 
plaintiff  should  or  ought  to  have  attended  the  said  House  of 
Commons ;  or  state  or  show  particularly  the  nature  of  the  matters  or 
things  with  respect  to  which  the  plaintiff  was  to  appear  and  be 
examined  before  the  said  House  of  Commons,  so  as  to  enable  the 
Court  to  judge  of  the  necessity  of  such  appearance  and  examination, 
or  of  the  legality  of  the  said  order  for  plaintiff's  appearance  and 
examination ;  or  for  what  or  why  he  was  to  be  amenable  to  the 
jurisdiction  of  the  said  House  of  Commons ;  or  that  any  act  had 
been  done  or  committed  by  the  said  plaintiff  to  render  it  obligatory 
on  him  to  attend  the  said  House,  or  to  enable  the  said  House  to 
exercise  any  dominion  or  control  over  him,  or  to  confer  on  the  said 
House  any  legal  power  to  pass  the  resolution  in  the  said  first  plea 
mentioned ;  nor  does  the  said  plea  show  any  sufficient  cause  why 
the  said  plaintiff* was  not  legally  entitled  to  conceal  and  absent 
himself,  and  avoid  yielding  obedience  to  such  order  or  resolution, 
or  why,  because  he  did  not  attend  the  said  House,  he  would  be, 
according  to  law,  liable  to  be  apprehended  under  any  warrant  or 
authority  from  the  said  House;  nor  does  the  said  first  plea  state  or 
^show  that  the  said  warrant  contained  any  charge  whatever  against  [  *367  } 
the  plaintiff,  or  show  why  or  wherefore  he  was  to  be  apprehended : 
And  also  for  that  the  said  first  plea  is  in  other  respects  &c. 
To  plea  2.    Like  the  demurrer  to  plea  1,  down  to  **  warrant  or 
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Howard  authority  from  the  said  House :  *'  the  demurrer  then  continued : 
OoefiKT.  Nor  does  it  appear,  by  the  said  second  plea,  how  the  presence  of 
the  plaintiff  in  the  said  part  of  her  Majesty's  Palace  at  Westminster 
was  any  justification  of  the  said  trespasses  charged  in  the  declara- 
tion, or  that  the  presence  of  the  plaintiff  there  conferred,  either  of 
itself  or  in  conjunction  with  the  said  order,  resolution  and  warrant, 
or  either  of  them,  any  right  or  authority  upon  the  defendant  to 
commit  the  same :  Nor  does  the  said  second  plea  state  or  show 
that  the  said  warrant  contained  any  charge  &c. :  as  the  demurrer 
to  plea  1,  to  the  end. 

To  plea  8.  Like  the  demurrer  to  plea  1,  only  omitting  the  words 
from  "or  state  or  show  particularly  the  nature'*  to  "order  for 
plaintiff's  appearance  and  examination,"  and  substituting  *'or 
upon  what  occasion  or  how  the  plaintiff  had  been  guilty,  or  that 
the  plaintiff  had,  in  fact,  been  guilty,  of  any  contempt  or  breach  of 
the  privileges  of  the  said  House,"  and  adding  (after  the  words 
"  resolution  in  the  said  third  plea  mentioned) "  "  and  for  that  the 
said  third  plea  does  not  describe  or  state  any  particular  contempt 
or  breach  of  privilege,  so  that  a  court  of  law  could  pronounce  any 
judgment  upon  the  legal  effect  of  such  order  or  resolution." 

To  plea  4.  Like  the  demurrer  to  plea  1,  only  substituting  for 
the  words  from  "  or  state  or  show "  to  "  order  for  plaintiff's 
appearance  and  examination,"  these;  "  or  the  circumstances  under 
[  *868  ]  which  the  said  order  was  made,  *or  show  any  reason  or  authority 
for  making  the  same  ; "  and,  for  the  subsequent  words  from  "  nor 
does  the  said  plea  show  any  sufficient  cause  "  to  "  authority  from 
the  said  House,"  these ;  "  nor  does  the  said  last  plea  show  why  the 
plaintiff  would  be,  according  to  law,  liable  to  be  apprehended  under 
any  warrant  or  authority  from  the  said  House  because  he  did  not 
attend  the  same." 

Joinder  in  demurrer. 

The  demurrer  was  argued  in  Michaelmas  Term,  1844,  November 
15th  and  19th. 

Kelly,  for  the  plaintiff,  contended : 

1.  That  the  defendant,  in  pleading  to  this  action,  was  bound 
to  set  forth  the  warrant  (i)  and  to  rest  his  justification  upon  it. 
2.  That  the  warrant  pleaded  was  bad  in  law,  because  it  stated  no 
offence  committed,  or  supposed  to  have  been  committed,  by  the 

(1)  On  which  point  he  cited  note  (1)  to  Greene  v.  Jones,  1  Wms.  Saund.  298. 
and  the  authorities  there  referred  to. 
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plaintiff,  nor  any  cause  for  the  arrest ;  no  object  for  which  he  was  Howabd 
imprisoned  ;  no  place  and  no  term  of  imprisonment ;  and  no  con-  gossbt. 
dition  on  which  he  was  to  be  delivered  from  custody.  3.  That,  if 
the  warrant  was  in  itself  bad,  it  could  not  be  aided  by  extrinsic 
matter  appearing  on  the  pleas.  4.  That,  even  if  it  could  be  so 
aided,  no  extrinsic  matter  sufficient  to  bear  out  the  warrant 
appeared  on  the  present  pleas;  for  that  the  House  of  Commons 
had  power  to  arrest  only  on  a  contempt  found  and  adjudged  against 
the  party,  and  not  upon  a  mere  charge  of  contempt;  nor  for 
the  purpose,  merely,  of  being  brought  before  the  House  to  be 
examined  (i).  He  also  urged,  as  objections  of  a  more  formal 
kind :  5.  That  the  privilege  of  the  House  to  arrest  under  the 
circumstances  was  not  ^sufficiently  alleged  by  stating  merely  that  [  *369  ] 
the  order  was  made,  and  the  warrant  issued  **  in  pursuance  of  and 
according  to  the  ancient  usages  and  privileges  of  the  said  House  of 
Commons  and  the  law  and  custom  of  Parliament : "  but  that  the 
possession  of  such  privilege  ought  to  have  been  directly  averred. 
And  6.  That  the  pleas  did  not  sufficiently  aver  notice  to  the  plaintiff 
of  the  order  to  attend  the  House  of  Commons,  general  words  only 
being  used  (''of  which  said  order  the  plaintiff  afterwards,"  &c., 
''  had  notice  '*) ;  but  that,  to  place  a  party  in  contempt,  it  should 
appear  that  notice  bad  actually  been  served  upon  him. 

Sir  F.  Thesiger,  Solicitor-General,  maintained,  first : 

That  the  defendant,  being  an  officer  of  the  House  of  Commons, 
was  protected  by  the  order  of  that  House  directing  him  to  do  to 
the  plaintiff  the  particular  act  complained  of,  and  that  such  order 
was,  of  itself,  an  answer  to  the  action.  But  he  forbore  to  argue 
this  point,  the  Coubt  having,  in  Stockdale  v.  Hansard  (2),  given  a 
contrary  decision,  to  which  they  had  declared  their  adherence  in 
the  case  of  The  Sheriff  of  Middlesex  (3).  He  observed,  however, 
that  the  present  case  differed  from  Stockdale  v.  Hansard  (2),  inas- 
much as  the  proceedings  now  called  in  question  were  alleged  to 
have  been  taken  in  pursuance  of  the  ancient  usages  and  privileges 
of  the  House :  and  he  therefore  contended,  2.  That,  as  this 
was  averred,  and  admitted  by  the  demurrer,  the  order  was  in 
itself  a  justification,  notwithstanding  the  judgment  in  Stockdale  v. 
Hansard  (2),  unless  the  Court  would  say  that  the  ancient  usages 
and  privileges  in  this  respect  could  not  legally  be  exercised.     *But,       [  •STO  ] 

(1)  See  p.  357,  post.  (3)  52  B.  B.  337  (11  Ad.  &  £1.  273). 

(2)  48  B.  B.  326  (9  Ad.  &  El.  1). 
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HowABD  supposing  that  the  Court  felt  at  liberty  to  go  farther  into  the  case, 
GoBSKT.  he  argued  :  8.  That  the  powers  claimed  by  these  pleas  (namely,  to 
compel  all  persons  to  attend  the  House  for  the  purpose  of  being 
examined,  to  compel  the  attendance  of  all  persons  charged  with 
contempts  of  the  House,  and  to  compel  the  attendance  of  all 
persons,  without  special  cause  assigned  (i))  were  established  by 
precedent  and  authority,  were  vested  in  the  House  by  the  law  and 
custom  of  Parliament,  and  were  necessary  for  the  discharge  of  its 
functions.  4.  That  the  plaintiff,  having  contemptuously  refused 
to  obey  an  order  of  the  House  which  they  had  jurisdiction  to  make, 
was  liable  to  be  arrested  and  brought  before  them  in  custody  under 
a  warrant  in  the  form  sanctioned  by  their  practice,  as  the  warrant 
in  question  was  admitted  by  the  pleadings  to  be.  5.  That,  the 
order  being  made,  and  the  warrant  issued,  in  a  matter  over  which 
the  House  had  jurisdiction,  this  Court  could  not  enquire  into  the 
formal  mode  of  proceeding  adopted  by  them  according  to  their  own 
usage  and  practice :  the  established  rule  being  that  the  Court  will 
not  attempt  to  review  the  practice  of  a  Court  exercising  co-ordinate 
jurisdiction.  6.  That  the  warrant,  if  it  could  be  examined  into, 
was  sufficiently  certain,  according  to  the  tests  which  have  been 
applied  to  warrants  issued  by  the  superior  Courts,  and  even  by 
justices  of  the  peace.  7.  On  the  question  as  to  notice,  he  con- 
tended that,  if  the  plaintiff  meant  to  allege  an  actual  defect  of 
[  *37i  ]  notice,  he  might  have  taken  ^an  issue  of  fact :  as  to  the  sufficiency 
of  the  present  allegation  in  point  of  law  (the  objection  not  being 
taken  as  a  special  ground  of  demurrer)  he  cited  The  Dean  and 
Chapter  of  Windsor  v.  Gover  (2),  and  note  (18)  to  that  case. 

On  the  question  whether  or  not  the  warrant,  if  the  proceedings 
were  otherwise  invalid,  would  protect  the  officer,  the  Attorney' 
General  declined  to  offer  any  argument,  deeming  it  most  fit  to  rest 
the  case  upon  the  authority  of  the  House  and  the  general  validity 
of  its  proceedings. 

KeUy  was  heard  in  reply. 
The  reasons  urged,  and  the  authorities  cited  (in  addition  to  those 

(1)  As  to  the  power  of  the  House  of  Norton^  ibid. ;  Coke* 6  Servant^  1  Hats. 

Commons  to  enforce  attendance  with-  113 ;  Brtterton,  ibid,  173 ;  Oifford,  and 

out  previous  summons,  and  by  merely  Crwtke,  ibid,  195.    He  also  referred  to 

sending  the  Serjeant-at-Arms,  without  the  case  of  Femberton,  1  Hats.*20d. 

written  warrant,  to  fetch  the  party,  (2)  2    Wms.    Saund.    302,    305   a, 

the  Solicitor- General  cited  the  cases  of  6th  ed. 
Jiainebrigg,  1  Hats.  Prec.  92  (ed.  1818) ; 
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above  referred  to),  on  the  several  points  of  the  case,  will  appear  Howard 
sufficiently  in  the  judgments  of  the  Court,  and  in  the  report  of  the  gombt. 
subsequent  arguments  and  judgment  in  the  court  of  error. 

Cur.  adv.  vidt. 

The  CouBX  being  divided  in  opinion,  judgment  was  now  given 
seriatim^  as  follows. 

WlOHTMAN,  J. : 

I  am  of  opinion  that  the  plaintiff  is  entitled  to  judgment  upon 
the  demurrer  to  the  pleas:  and  I  come  to  this  conclusion  for 
reasons  which  involve  no  question  as  to  the  privileges  of  the  House 
of  Commons,  but  depend  entirely  upon  the  form  of  the  warrant, 
and  the  mode  in  which  it  is  pleaded  as  a  justification. 

The  declaration  charges  the  defendant  with  seizing  the  plaintiff, 
and  compelling  him  to  go  along  a  passage  *to  a  room,  and  after-       [  *872  ] 
wards  along  another  passage  to  another  room,  and  there  imprison- 
ing the  plaintiff,  and  then  compelling  him  to  return  to  the  first 
mentioned  room,  and  there  still  keeping  him  in  prison.     To  this 
primd  facie  trespass  the  defendant  pleads  four  pleas,  each  setting  up, 
in  substance,  the  same  justification.  That  the  House  of  Commons,  in 
order  to  compel  the  attendance  of  the  plaintiff  before  them,  made  an 
order  that  the  plaintiff  should  be  sent  for,  and  brought  before  them  in 
custody  of  the  Serjeant-at-Arms,  and  that  the  Speaker  should  issue 
his  warrant  accordingly ;  that  the  Speaker  did,  in  pursuance  of  such 
order,  and  according  to  the  usages  and  privileges  of  the  House  of 
Commons,  in  order  that  the  plaintiff  might  be  brought  in  custody 
before  the  House,  by  his  warrant,  reciting  that  the  House  had 
ordered  that  the  plaintiff  should  be  sent  for  in  the  custody  of  the 
Serjeant-at-Arms,   require    and    authorize   the    defendant   (being 
Serjeant-at-Arms)  to  take  into  custody  the  body  of  the  plaintiff ; 
and  that,  by  virtue  of  this  warrant,  the  defendant  did  arrest  the 
plaintiff,  and  did,  in  order  to  bring  him   before  the  House  in 
obedience  to  the  warrant,  force  the    plaintiff  to  go  along  the 
passages  and  into  the  said  rooms,  and  imprison   him   there  as 
mentioned  in  the  declaration.    To  these  pleas  there  is  a  demurrer, 
stating,  amongst  several  other  causes,  that  the  warrant  does  not 
show  why  or  wherefore  the  plaintiff  was  to  be  apprehended. 

It  is  to  be  observed  that  the  defendant  justifies  under  the 
warrant  of  the  Speaker,  and  under  nothing  else.  He  does  not 
justify  under  the  order  of  the  House,  nor  under  the  order  and  the 
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Howard      warrant  taken  together,  but  under  the  warrant  solely.     What  he 

GoMET.  ^i^>  b^  says,  was  in  execution  of,  and  in  obedience  to,  the  said 
warrant-    Admitting,  then,  the  privileges  of  the  House,  and  the 

[  •873  ]  *validity  of  their  order,  to  the  fullest  extent,  will  the  warrant,  as 
stated  in  the  plea,  justify  the  defendant  in  doing  that  which,  upon 
the  face  of  the  plea,  he  admits  he  did  ? 

The  warrant,  reciting  an  order  of  the  House  that  the  plaintiff 
should  be  brought  before  them  in  the  custody  of  the  Serjeant-at- 
Arms,  directs  the  defendant  to  take  the  plaintiff  into  custody ;  and 
there  it  stops.  It  does  not  direct  the  defendant  to  bring  him  before 
the  House,  or  to  take  him  into  custody  in  pursuance  of  the  order, 
or  that  he  may  be  dealt  with  according  to  the  order,  but  simply 
directs  the  defendant  to  take  the  plaintiff  into  custody.  It  has  no 
conclusion  stating  why  he  is  to  be  taken  into  custody,  nor  what  is 
to  be  done  with  him  when  taken,  nor  how  long  he  is  to  be  kept. 

Under  this  warrant  the  defendant  justifies,  not  only  the  taking 
the  plaintiff  into  custody,  but  the  taking  him  first  to  one  place  and 
then  to  another,  and  keeping  him  there  in  order  to  take  him  before 
the  House  of  Commons,  which  he  was  not  directed  to  do  by  the 
warrant. 

The  plea  states  the  order  of  the  House  to  have  been  made 
according  to  the  usage  and  privilege  of  Parliament,  and  that  the 
Speaker  was,  according  to  such  usage  and  privilege,  directed  to 
issue  his  warrant  accordingly,  and  that  the  Speaker  did,  according 
to  such  usage  and  privilege,  in  order  that  the  plaintiff  might  be 
brought  before  the  House,  direct,  by  his  warrant,  that  the  defendant 
should  take  him  into  custody  :  but  the  plea  does  not  state  that,  by 
usage  or  privilege,  a  warrant  to  take  the  plaintiff  into  custody, 
merely,  was  a  warrant  not  only  to  take  him  into  custody  but  to 
bring  him  before  the  House,  and  to  do  all  that  was  necessary  for 
that  purpose. 

[  ♦374  ]  Was  the  defendant,  then,  at  liberty  to  do  more  than  ♦he  was 

'  expressly  directed  by  the  warrant  to  do,  because  he  would  see,  by 
the  recital  of  the  order,  that  it  required  more  to  be  done  to  fulfil  it 
than  was  authorised  or  required  by  the  warrant  itself?  Or  is  the 
warrant  to  be  construed  as  directing  the  defendant,  not  merely  to 
take  the  plaintiff  into  custody,  but  to  bring  him  before  the  House, 
and  to  do  all  that  might  be  necessary  for  that  purpose  ? 

The  terms  of  the  warrant  are  precise  as  to  the  duty  of  the 
defendant :  and,  independently  of  some  usage  or  privilege,  the 
existence  of  which  is  not  shown,  there  is  no  authority,  of  which  I 
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am  aware,  to  warrant  the  addition,  by  implication  or  intendment,      Howard 
of  a  much  greater  power  of  disposing  of  the  person  of  the  plaintiff      gossbt. 
than  is  contained  in  the  directions  given  in  unambiguous  terms  to 
the  defendant. 

Several  cases  were  cited,  in  which  warrants  of  the  Speaker  in 
pursuance  of  orders  of  the  House  of  Commons  were  set  out  at 
length ;  and  in  all  of  them  the  warrants  were  in  terms  fulfilling 
the  orders  of  the  House.  In  Sir  Francis  BurdetVs  case  (i),  reported 
in  14  East,  the  warrant  of  the  Speaker  recited  the  order  of  the 
House  that  Sir  Francis  Burdett  should  be  committed  to  the  Tower 
of  London,  and  required  the  Serjeant-at-Arms  to  ''  take  into  his 
custody  the  body  of  the  said  Sir  Francis  Burdett,  and  then  forth- 
with deliver  him  over  into  the  custody  of  the  Lieutenant  of  his 
Majesty's  Tower  of  London."  These  latter  words  would  have  been 
quite  superfluous,  if  a  direction  and  authority  to  the  Serjeant-at- 
Arms  to  take  Sir  Francis  into  custody,  without  more,  would  have 
warranted  his  not  only  taking  him  into  custody  but  carrying  him 
to  the  Tower  of  London.  In  the  *case  of  The  Sheriff  of  Middlesex  (2) ,  [  •STS  ] 
which  arose  out  of  that  of  Stockdale  v.  Hansard  (8),  and  is  reported 
in  11  Adolphus  &  Ellis,  the  warrant  of  the  Speaker,  after  reciting 
the  order  of  the  House,  required  the  Serjeant-at-Arms  to  take  the 
two  sheriffs  into  his  custody  and  to  keep  them  during  the  pleasure 
of  the  House.  In  both  these  cases,  as  well  as  in  all  others  of 
which  I  am  aware,  the  warrant  of  the  Speaker  gave  to  the 
Serjeant-at-Arms  express  authority  to  do  all  that  he  did  in 
obedience  to  it. 

The  case  of  Goff{4,)y  reported  in  3  Maule  &  Selwyn,  was  cited  for 
the  defendant  to  show  that  the  express  authority  given  by  the 
warrant  might  be  extended  by  the  recital  of  the  order.  But  that 
case  is  very  distinguishable  from  the  present.  That  was  a  commit- 
ment to  the  gaoler,  to  keep  the  prisoner  ''  until  he  should  be 
discharged  by  due  course  of  law."  And  it  was  objected  that,  as 
the  commitment  was  not  for  a  crime,  some  period  for  which  he 
was  to  be  detained  should  have  been  stated.  The  commitment 
recited  an  adjudication  that  he  should  be  committed  until  he 
rendered  an  account ;  and  it  was  held  that,  coupling  the  conclusion 
of  the  warrant  with  the  recital,  the  time  for  which  he  was  to  be 
kept  sufficiently  appeared,  and  the  conclusion,  until  discharged  by 

(n  BurdeU  ▼.  Abbot,  12  E.  R.  450  (3)  48  R.  R,  326  (9  Ad.  &  El.  1). 

(14  Bast,  1.  6,  6).  (4)  Ex  parte  Goff,  3  M.  &  8.  203. 

(2)  62  B.  B.  337  (11  Ad.  &  El.  273). 
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Howard      due  eonrse  of  law,  was  explained.    It  is,  besides,  to  be  observed 

OoMKT.  that  the  express  terms  of  the  warrant  in  that  case  authorised  the 
gaoler  to  do  all  that  he  actually  did,  namely,  to  keep  the  prisoner 
in  his  custody ;  but  here  the  express  terms  of  the  warrant  do  not 
authorise  the  defendant  to  take  the  plaintiff  before  the  House,  or  to 

[  *376  ]  any  particular  place ;  and  it  is  proposed  to  *use  the  recital,  not  to 
explain,  but  to  give  additional  authority  to  the  defendant  beyond 
that  which  is  given  in  express  and  definite  terms. 

It  was  also  contended,  for  the  defendant,  that  any  defects  in  the 
warrant  were  supplied  by  the  averment  in  the  plea,  that  the 
warrant  was  made  *'  in  pursuance  of  and  according  to  the  ancient 
usages  and  privileges  "  of  the  House  of  Commons.  This  may  be  so ; 
and  the  warrant,  as  far  as  it  goes,  may  be  in  accordance  with  the 
usages  and  privileges  of  the  House  of  Commons.  But  the  aver- 
ment does  not  include  that  which  the  defendant  did  beyond  the 
authority  given  by  the  warrant,  and  will  not  remove  the  objection 
taken  to  the  justification. 

It  is  quite  unnecessary  to  consider  whether  the  defendant  could 
or  could  not  have  justified  under  the  order  and  the  warrant  together, 
by  the  introduction  of  other  averments  in  his  pleas:  for  he  has 
justified  under  the  warrant  only.  Whether  it  was  by  mistake  or 
intentionally  that  the  warrant  was  drawn  in  the  form  in  which  it 
is,  it  is  not  now  very  material  to  enquire.  The  form  is  unusual ; 
and,  as  it  seems  to  me  imperfect :  and,  without  at  all  questioning 
the  privileges  of  the  House  of  Commons,  I  am  of  opinion  that  the 
warrant  will  not  support  the  justification.  And,  though  the 
objection  upon  which  I  form  my  opinion  may  perhaps  appear 
technical  and  formal,  it  is  in  reality  very  important,  as  it  is  founded 
upon  the  principle  that  an  authority  giving  the  right  to  seize  or 
restrain  the  person  of  another  must  be  strictly  pursued,  and  that 
defects  in  the  express  authority  given  to  a  ministerial  officer  to 
arrest  cannot,  when  the  terms  are  otherwise  clear  and  precise,  be 
supplied  by  intendment. 

[  877  ]  I  therefore  think  that  the  plaintiff  is  entitled  to  the  judgment. 

COLEBIDGE,  J. : 

It  is  unnecessary  for  me,  after  the  judgment  of  my  brother 
"VVioHTMAN,  to  repeat  the  statement  of  the  record. 

It  appears  to  me  that  the  questions  which  arise  on  this  demurrer 
are  five.  Ist.  Is  the  warrant  stated  in  the  pleas  sufScient,  if 
examined  on  the  ordinary  principles  and  without  reference  to  its 
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having  been  issued  by  the  Speaker  and  in  obedience  to  an  order  of  Howabd 
the  Hoase  of  Commons  ?  2nd.  If  not,  does  that  circumstance  vary  gomat. 
the  principles  on  which  it  is  to  be  tried,  so  as  to  make  it  sufficient  ? 
8rd.  If  not,  are  its  defects  such  as  prevent  it  from  being  a  justifica- 
tion to  the  defendant,  an  officer  bound,  it  may  be  said,  to  obey  it  ? 
4ih.  If  so,  may  these  be  helped  by  the  facts  stated  in  the  pleas, 
showing  under  what  circumstances  it  issued  ?  5th.  If  so,  are  those 
facts,  as  stated  in  any  one  of  the  pleas,  sufficient  for  the  purpose  ? 

First.  The  statement  of  the  warrant,  which  is  the  same  in  all 
the  pleas,  is  this :  ''  after  reciting  therein  that  the  said  House  of 
Commons  had  that  day  ordered  that  the  plaintiff  should  be  sent  for 
in  the  custody  of  the  Serjeant-at-Arms  attending  the  said  House, 
did  require  and  authorise  the  Serjeant-at-Arms  then  attending  the 
said  House  of  Commons  to  take  into  custody  the  body  of  the 
plaintiff."  The  warrant  therefore  discloses  that  the  Speaker  issued 
it  in  pursuance  of  an  order  of  the  House  to  send  for  the  plaintiff  in 
custody,  and  the  command  to  the  defendant  to  take  him  into 
custody.  But  it  does  not  disclose  that  the  party  was  charged  with 
any  offence,  or  had  been  convicted  of  any  ;  still  less  does  *it  show  [  '^^^  ] 
the  nature  of  the  offence ;  neither  does  it  expressly  direct  the 
Serjeant-at-Arms  to  what  place  to  take  the  body  of  his  prisoner, 
nor  how  long  to  detain  him.  If  for  the  House  of  Commons,  in  this 
warrant,  you  substitute  any  other  authority  known  to  the  Con- 
stitution, it  is  quite  clear  that  this  warrant  would  be  bad.  The 
party  sought  to  be  arrested  under  it  might  lawfully  resist,  or,  if 
arrested,  would  be  discharged  upon  the  return  to  a  writ  of  haheas 
corptu.  It  would  be  a  waste  of  time  to  enlarge  upon  this  point : 
and  I  will  only  refer  to  the  Petition  of  Bight,  8  Car.  I.  ss.  5  and  10, 
Lord  Coke's  Commentary  on  Magna  Charta,  c.  29,  2  Inst.  52,  58, 
and  2  Lord  Hale's  P.  C.  122,  128 :  this  last  the  rather,  because, 
although  he  is  inclined  in  some  measure  to  qualify  tlie  strong 
language  of  Lord  Coke,  yet  the  utmost  latitude  which  he  will  allow 
is  that  there  must  be  a  "  tolerable  certainty  in  the  body  of  the 
warrant  for  what  it  is,  as  for  felony  generally,  though  the  particular 
is  best  to  be  expressed."    But 

Secondly.  As  this  warrant  issues  by  authority  of  the  House  of 
Commons,  it  may  be  answered,  first,  that,  as  to  the  cause  of  arrest, 
it  is  sufficiently  stated ;  for  the  order  is  stated,  and  the  order  of  the 
House  is  sufficient  cause :  secondly,  that,  if  that  be  not  so,  still  the 
warrants  of  the  House  are  not  to  be  dealt  with  as  the  warrants  of 
ordinary  magistrates,  and  that  the  form  here  adopted  is  sufficient : 
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HowABD      thii'dly,  that  the  plea  avers,  and  the  demurrer  admits,  this  warrant 

OoBBBT.  ^  ^^  issued  in  the  form  authorised  by  the  law  and  usage  of 
Parliament,  which  must  conclude  against  all  objections. 

The  first  of  these  answers,  which,  however,  applies  only  to  the 
omission  of  a  statement  of  the  cause  of  arrest,  is  founded  on  the 

[  •37»  ]  supposed  authority  of  the  *House,  and  involves  this  proposition  : 
that  the  House  may  order  its  officer  to  arrest  any  man  and  bring 
him  in  custody  before  them,  at  its  mere  will  and  pleasure,  without 
previous  summons,  without  charge  of  offence  or  adjudication  of 
guilt,  without  any  purpose  to  be  answered,  in  a  word  without  any 
cause  but  that  mere  will  and  pleasure.  If  this  proposition  be  true, 
the  cause  of  arrest  is  undoubtedly  stated ;  and  that  objection  to  the 
form  of  the  warrant  fails.  But  is  the  proposition  true  ?  It  is,  I 
believe,  the  first  time  that  it  ever  was  asserted  ;  and,  as  it  distinctly 
places  the  personal  liberty  of  every  commoner  in  the  land  within 
the  irresponsible  power  of  the  House,  as  it  asserts  that,  whether 
charged  or  uncharged,  guilty  or  innocent,  contemptuous  and  dis- 
obedient or  submissive  and  obedient,  the  House  may  imprison  any 
one  of  us,  it  surely  should  have  been  shown  by  those  who  maintain 
it  on  what  foundation  it  rests,  what  authority  can  be  cited  for  it, 
whether  it  has  been  uniformly  claimed,  or  whether  it  flows  as  a 
necessary  consequence  from  the  great  duties  which  the  House  has 
to  perform,  or  the  general  and  acknowledged  powers  with  which  it 
is  armed  by  the  Constitution.  Nothing  of  this  kind  was  attempted 
in  this  argument.  It  was  not  necessary  for  the  learned  argument 
in  Stockdale  v.  Hansard  (i) :  but  neither  does  it  follow  from  any 
thing  there  maintained.  That  the  Commons  are,  in  the  words  of 
Lord  Coke,  the  general  inquisitors  of  the  realm,  I  fully  admit :  it 
would  be  difficult  to  define  any  limits  by  which  the  subject-matter 
of  their  inquiry  can  be  bounded :  it  is  unnecessary  to  attempt  to  do 

[  •880  ]  so  now  :  I  would  be  content  to  state  that  *they  may  inquire  into 
every  thing  which  it  concerns  the  public  weal  for  them  to  know ; 
and  they  themselves,  I  think,  are  entrusted  with  the  determination 
of  what  falls  within  that  category.  Coextensive  with  the  juris- 
diction to  inquire  must  be  their  authority  to  call  for  the  attendance 
of  witnesses,  to  enforce  it  by  arrest  where  disobedience  makes  that 
necessary,  and,  where  attendance  is  required,  or  refused,  in  either 
stage,  of  summons  or  arrest,  there  need  be  no  specific  disclosure  of 
the  subject-matter  of  inquiry,  because  that  might  often  defeat  the 
purpose  of  the  examination.  All  this,  however,  which  I  not  merely 
(l)  48  £.  £.  326  (9  Ad.  &  EL  1). 
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admit  but  maintain,  falls  immensely  short  of  the  proposition  now  How^Rif 
in  hand.  It  is  to  be  observed  that  the  pleas  themselves,  so  far  go^bt. 
from  resting  on  this,  contain  a  full  statement  of  circumstances, 
showing  that,  in  the  particular  instance,  the  Commons  were  fully 
justified  in  requiring  a  warrant  to  be  issued.  Had  the  Solicitor- 
General  conceived  that  there  was,  by  the  constitution  of  Parliament, 
such  an  authority  as  is  now  contended  for,  it  is  inconceivable  that 
a  much  shorter  and  more  easily  proveable  plea  would  not  have  been 
put  on  the  file :  the  mere  issuing  of  this  warrant  by  order  of  the 
House  would  have  sufficed.  In  truth,  common  learning  on  the 
Constitution,  common  justice,  and  common  sense,  equally  revolt 
against  it.  If  such  a  limitation  on  the  birthright  of  Englishmen 
existed,  so  important,  so  remarkable  in  its  cause  and  consequences, 
it  must  have  been  stated,  though  it  would  have  been  recorded  with 
regret,  I  think,  and  something  like  shame,  in  some  one  of  those 
many  definitions  of  our  most  valuable  right,  the  right  of  personal 
liberty,  with  which  our  text  writers  abound. 

I  pass  on  to  the  second  answer :  that,  with  regard  to  *the  [  *ssi  ] 
transcendent  powers  of  the  House,  and  its  identity  with  the  people 
at  large,  and  out  of  respect  to  its  great  dignity,  the  warrants  which 
it  issues  are  not  to  be  dealt  with  as  those  which  proceed  from 
tribunals  co-ordinate  with  ourselves,  or  inferior.  I  cannot  admit 
that  the  degree  of  strictness  in  which  formal  accuracy  is  to  be 
required  in  warrants  has  been  measured,  or  ought  to  be,  by  the 
dignity  of  the  Courts  from  which  they  issue.  Experience  has 
shown  that  the  liberty  of  the  subject,  with  which  we  are  entrusted, 
is  involved  in  the  accuracy  in  point  of  form  of  legal  proceedings. 
For  that  reason  accuracy  is  required :  and  in  that  view  of  it  it  is  no 
paradox  to  say  that  form  becomes  substance.  The  more  powerful 
therefore  the  source,  and  the  higher  in  point  of  rank,  the  more 
strictness  ought  we  to  show,  the  more  accuracy  may  reasonably  be 
required.  From  the  wide  extent  of  jurisdiction,  indeed,  in  the  one 
case,  and  its  narrowness  in  the  other,  a  different  rule  of  intendment 
exists :  but,  with  this  quaUfication,  the  rule  is  as  I  have  stated. 
And,  as  it  is  no  breach  of  respect  to  suppose  that  the  highest 
functionary  of  the  most  exalted  Court  may  improvidently  err  in 
point  of  form,  however  honest  his  intention,  and  as  the  most 
mischievous  results  might  flow  to  the  individual  or  to  posterity  if 
the  inaccuracy  were  allowed  to  pass  into  a  precedent,  the  more 
mischievous  in  proportion  to  the  greater  power  of  the  Court,  it  is 
no  breach  of  respect,  but  a  bounden  duty,  respectfully  to  set  such 
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HowA&D      erroneous  proceedings  aside.    But  it  is  trifling  with  language  to 

Gowvr.  speak  of  the  present  warrant  as  defective  in  form  only.  If  the 
House  cannot  arrest  of  its  own  mere  pleasure  and  without  cause, 
to  omit  to  state  any  cause,  and  to  rely  on  its  mere  pleasmre,  is  to 

[  *382  ]  proceed  with  one  essential  *of  the  jurisdiction  absent.  If  the  only 
objection  to  the  warrant  had  been  that  it  omitted  to  state  expressly 
for  what  time  the  plaintiff  was  to  be  in  custody,  in  whose  custody 
to  be  kept,  or  whither  to  be  carried  by  the  Serjeant,  I  will  not  say 
that  it  might  not  have  been  answered  that  all  these  might  be  col- 
lected with  reasonable  certainty  from  the  recitals,  at  least  sufficiently 
so  for  the  purpose  of  protecting  the  officer  in  his  obedience.  But 
there  is  nothing  from  which  the  cause  for  issuing  the  warrant  can 
in  the  remotest  degree  be  gathered. 

Lastly,  it  is  said  that  from  the  language  of  the  pleas  we  are 
bound  to  understand  that  the  form  of  the  warrant  is  according  to 
the  ancient  usages  and  privileges  of  the  House  and  the  law  and 
custom  of  Parliament.  If  the  result  of  the  language  of  the  record 
is  that  the  plaintiff  has  admitted  this,  then  I  also  distinctly  admit 
that  he  is  answered :  as  against  him,  the  law  of  Parliament  must 
be  taken  to  be  as  admitted :  and,  whenever  a  court  of  law  finds  the 
law  of  Parliament  applicable  to  a  case  before  it,  it  is  as  much  bound 
to  govern  its  decisions  by  it  as  in  another  case  by  the  common  or 
statute  law  of  the  realm.  The  law  of  Parliament  is  parcel  of  the 
law  of  England,  of  the  same  authority  as  any  other  parcel.  This, 
therefore,  is  merely  a  question  of  construction.  The  first  plea  states 
an  order  by  the  House  in  pursuance  of  and  according  to  its  ancient 
usages  and  privileges,  and  the  law  and  custom  of  Parliament,  "  as 
follows,  that  is  to  say :  That  the  plaintiff  should  be  sent  for,  and 
brought  before  the  said  House  of  Commons  in  the  custody  of  the 
Serjeant-at-Arms,"  and  ''that  the  Speaker  of  the  said  House  of 
Commons  should  issue  his  warrant  accordingly."    There  can  be 

[  *38»  ]  ^o  doubt  that  these  last  *words  import  merely  that  the  Speaker 
should  issue  the  warrant  in  such  legal  and  accustomed  form  as  will 
legally  effectuate  the  order  of  the  House:  but  nothing  can  be 
collected  from  them  as  to  what  is  the  legal  and  accustomed  form : 
and  they  will  not'  give  validity  to  a  warrant  in  any  but  the  legal 
and  accustomed  form.  The  plea  proceeds :  ''  whereupon  the  Bight 
Honourable"  &c.,  "then  being  the  Speaker  "  &c.,  "  in  pursuance 
of  the  order  and  resolution  "  &c.,  and  ''  in  pursuance  of  and  accord- 
ing to  the  ancient  usages  and  privileges  of  the  said  House  of 
Commons  and  the  law  and  custom  of  Parliament,  afterwards  and 
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before  "  &c.y  "  in  order  that  the  plaintiff  might  be  brought  in  the  Howard 
-custody  of  the  Serjeant-at-Arms  of  the  said  House  before "  it  qo^et. 
''according  to  the  order  and  resolution  last  mentioned,  for  the 
purpose  aforesaid,  by  his  warrant  in  that  behalf  duly  made,  after 
reciting  therein  that  the  House  had  that  day  ordered  "  &c.  (His 
Lordship  then  stated  the  warrant,  as  in  pp.  880,  841,  ante.)  It  is 
a  maxim  in  the  construction  of  pleadings  that  every  thing  shall  be 
taken  most  strongly  against  the  pleader :  but  I  prefer  to  consider 
this  language  without  any  such  unfavourable  leaning.  It  appears 
to  me  clear  that,  considered  candidly,  and  by  the  light  of  common  • 
i^ense,  all  that  is  said  of  the  usages  of  the  House  and  the  law  of 
Parliament  relates  to  the  jurisdiction  of  the  Speaker  and  his  act  in 
issuing  a  warrant  to  effectuate  the  resolution  of  the  House :  all  that 
relates  to  the  qualities  of  the  warrant  itself  is  summed  up  in  the 
wor4^  *'  in  that  behalf  duly  made."  But  it  is  now  settled  law  that 
the  word  "  duly  "  will  not  supply  the  place  of  a  specific  allegation 
of  any  material  requisite  to  the  validity  of  an  act.  If  it  were  i  *384  ] 
requisite  that  this  warrant  should  have  been  *under  the  seal  of  the 
Speaker,  to  allege  it  "  duly  made  "  would  not  cure  the  want  of  an 
averment  that  it  was  under  his  seal.  Everard  v.  Paterson  (i)  is  an 
authority  for  this,  in  the  Exchequer  Chamber.  A  fortioHy  it  will 
not  cure  the  want  of  an  averment  that  it  was  made  according  to  the 
form,  and  with  all  the  incidents,  required  by  the  usage  of  the  House 
and  the  law  of  Parliament.  It  was  said  we  must  presume  the  writ 
to  be  in  form  according  to  the  usage  of  the  House.  But,  if  upon 
that  its  validity  will  depend,  and  that  would  have  been  a  traversable 
fact,  how  upon  demurrer  can  we  presume  it  ?  We  might  thereby 
bar  the  plaintiff,  when  he  might  be  in  a  condition  to  dispute  the  fact, 
upon  a  false  assumption.  Surely  this  would  not  be  equal  justice. 
Thirdly :  I  conclude  therefore  that  the  warrant,  as  it  appears  on 
these  pleas,  is  defective.  But  it  may  reasonably  be  contended  that, 
as  the  officer  is  bound  to  execute  the  Speaker's  warrant,  generally 
speaking,  and  cannot  be  expected  or  required  to  scan  its  defects,  it 
is  not  every  fault  in  the  warrant  that  ought  to  deprive  him  of  pro- 
tection for  obedience  to  it.  I  think  the  law  warrants  the  argument 
thus  stated;  common  sense  and  justice  entirely  sanction  it:  but  it 
was  carried  in  the  defendant's  points,  and  by  the  Solicitor-General 
in  argument,  to  an  extreme  which  one  cannot  read  or  hear  without 
regret,  and  which  ought  never  to  be  heard  in  a  court  of  justice 
without  provoking  a  direct  denial.  The  defendant's  first  point 
(1)  16  E.  E.  701  (6  Taunt.  625). 
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Howard  states  that  "  he,  being  an  officer  of  the  House,  is  protected  by  an 
GossET.  order  of  the  House  directing  him  to  do  to  the  plaintiff  the  identical 
[  'sss  J  ♦act  complained  of ;  such  an  order  is,  of  itself  and  without  more, 
an  answer  to  the  action."  In  the  argument,  this  point,  though 
stated  to  be  unnecessary  for  the  defence,  was  insisted  on :  no  excep- 
tion was  admitted  to  the  truth,  no  limit  imposed  on  the  generality, 
of  the  proposition.  What  the  quality  of  the  act  commanded  may 
1)6,  is  not  to  be  inquired  into:  it  is  enough  that  the  House  has 
ordered  it ;  and,  as  the  House  is  irresponsible,  so  must  its  officers 
be.  I  do  not  wish  to  misrepresent  the  language  used :  but  I  think 
I  am  bound  so  to  understand  it  as  resting  the  defence  of  the  officer, 
not  on  the  quality  of  the  thing  commanded,  but  on  the  unlimited 
extent  of  the  authority  from  which  the  command  proceeded.  If 
this  were  not  so,  language  the  most  alarming  has  been  wantonly  or 
carelessly  used  by  those  whom  I  with  reason  respect  too  much  to 
believe  them  capable  of  acting  in  a  wanton  or  careless  spirit  in  any 
matter,  least  of  all  in  such  a  matter  as  this.  But,  so  understood,  I 
will  venture  to  say  that  the  proposition  is  not  only  untenable  but 
monstrous.  Extreme  as  it  is,  it  might  be  not  unreasonably  met  by 
extreme  suppositions.  A  proposition  universally  affirmative  cannot 
be  true,  if  the  negative  of  it  be  true  in  any  one  particular ;  and  it 
is  no  answer  to  say  that  an  abuse  of  such  extreme  powers  in  our 
re])reBentative  body  cannot  be  respectfully,  or  even  decently  pre- 
sumed. I  presume  nothing.  We  ought  to  have,  I  admit,  the  fullest 
confidence  in  the  humanity,  justice,  honour  and  integrity  of  the 
House  ;  it  is  entitled  to  our  most  sincere  veneration :  but  we  have 
a  right  to  consider  our  liberties  as  independent  of  any  such  qualities 
in  those  who  are  in  authority ;  as  resting  on  the  law ;  as  things 
[  ♦38«  ]  not  precarious,  but  which  we  hold  by  right  and  charter.  *When 
Lord  Camden  delivered  his  memorable  judgment  in  Entkk  v. 
Carrington  (best  reported  in  the  State  Trials  under  the  title  of 
the  case  of  Seizure  of  Papers  (i) ),  he  thought  it  a  legitimate  mode  of 
proving  the  illegality  of  the  warrant  to  show  the  consequences  of  its 
being  supposed  to  be  legal  on  the  security  of  the  private  papers  and 
confidences  of  every  Englishman ;  how  it  placed  at  the  discretion 
of  the  Crown  the  secret  papers,  the  cabinets  and  bureaux  of  every 
Englishman  in  the  land,  however  innocent.  If  time  allowed,  and  I 
was  so  disposed,  how  much  more  strong  a  picture,  without  the 
slightest  exaggeration  of  a  feature,  might  be  drawn  of  the  state  in 
which  we  should  Uve  by  law,  as  to  security  of  property,  liberty  of 

(1)  19  How.  St.  Tr.  1029,  1066. 
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person,  safety  of  character  or  life  itself,  if  the  Solicitor-GeneraVs  Howard 
proposition  were  really  sanctioned  by  that  law.  Bat  it  is  needless ;  gossbt. 
and  I  gladly  forbear :  it  is  enough  to  say  that  the  law  is  supreme 
over  the  House  of  Commons,  as  over  the  Crown  itself.  If  the  limits 
of  the  law  be  passed  by  either,  for  the  most  satisfactory  reasons 
tliey  are  indeed  themselves  irresponsible ;  but  the  law  will  require 
a  strict  account  of  the  act  in  the  persons  of  their  agents  ;  and  these, 
according  to  the  nature  of  the  illegality,  will  be  answerable  civilly 
or  criminally. 

The  question,  however,  recurs,  whether  the  defects  in  this  warrant 
are  of  such  a  nature  that  it  is  not  a  protection  to  the  officer.    And 
this  must  be  considered  as  at  common  law.     The  same  great  judg- 
ment to  which  I  just  referred,  in  showing  (i)  that  the  defendants 
in  that  case  were  not  within  the  statutable  protection  of  stat. 
24  Geo.  II.  c.  44,  furnishes  abundant  arguments  *to  prove  the       [  •3«7  ] 
same  as  regards  this  defendant.      I  forbear  to  enlarge  on  this, 
however ;  for  the  defence,  very  properly,  was  not  at  all  rested  on 
it :  and  I  mention  it  only  that  it  may  not  be  supposed  to  have 
escaped  consideration.      At  common   law  I  take   the  test  to   be, 
whether  the  defect  in  the  warrant  goes  to  the  jurisdiction  of  the 
authority  issuing  it.     If  the  magistrate  had  no  jurisdiction,  or  if  a 
want  of  jurisdiction  appears  on  the  face  of  the  warrant,  the  officer 
was  not  bound  to  obey,  and  is  answerable.    I  find  the  law  thus 
stated  and  illustrated  by  Willes,  Ch.  J.  in  delivering  the  judg- 
ment of  the  Court  in  Morse  v.  James  (2).     **  It  has  always  been 
holden  that  a  constable  may  justify  under  a  justice's  warrant  in  a 
matter  wherein  the  justice  had  a  jurisdiction,  though  the  warrant 
be  never  so  faulty :  but  that  if  a  justice  of  peace  make  a  warrant 
to  a  constable  to  arrest  a  man  in  an  action  of  debt,  duch  warrant 
will  not  justify  the  constable,  because  he  was  not  obliged  to  obey 
it,  and  must  take  notice  at  his  peril  that  it  was  in  a  matter  concern- 
ing which  the  justice  had  no  jurisdiction.''     The  expression  "  though 
the  warrant  be  never  so  faulty  "  is  too  strong  and  general  to  be 
quite  accurate.    A  justice  of  the  peace  has  jurisdiction  to  cause 
the  apprehension  of  a  party  charged  on  oath  with  the  commission 
of  a  misdemeanour:  yet,  if  the  christian  name  of  the  party  be 
left  in  blank,  and  no   reason  stated  for  the  omission,  but  only 
an    imperfect    description    of     the    individual,    as — H.    son    of 
George  H.,  it  has  been  decided  by  all  the  Judges  that  resistance 
would  be  lawful,  and  a  killing  of  the  constable  not  murder :  Rex 
(1)  Pp.  1059  et  atq.  (2)  WiUes,  122,  128. 
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Howard      v.  Hood  (i).    Now  it  cannot  be  contended  that  the  constable  was 

OomxT.      *bound  to  execute  what  the  party  might  lawfully  resist  even  to  the 

[  *S88  ]       death  :  and  the  ground  on  which  the  constable's  justification  can 

alone  be  put,  the  act  itself  being  prima  fade  illegal,  is  that  a  lawful 

authority  commanded  him,   and  therefore  made  it  his  duty  to 

do  it. 

I  have  examined  many  parts  of  Lord  Coke  and  Lord  Hale  on 
this  point :  but  it  is  not  very  easy  to  extract  a  certain  rule  from 
them,  nor  to  reconcile  them  with  each  other.  The  law,  with  regard 
both  to  the  form  of  warrants  and  the  authority  of  magistrates  to 
issue  them,  was  not  so  accurately  settled  when  they  wrote  as  it  has 
since  been.  Even  Hawkins,  at  a  later  date,  leans  to  the  opinion 
that  a  constable  ''may  and  ought  to  execute  a  general  warrant  to 
bring  a  person  before  a  justice  of  peace,  to  answer  such  matters 
as  shall  be  objected  against  him  on  the  part  of  the  King,  for  that 
the  officer  ought  to  presume  that  the  justice  hath  a  jurisdiction," 
''  unless  the  contrary  appear ;  and  it  may  often  endanger  the  escape 
of  the  party  to  make  known  the  crime  he  is  accused  of :  "  3  Hawk. 
P.  C.  175  (2)  B.  2,  c.  18,  s.  10.  But  neither  this  opinion  nor  these 
reasons  could  be  maintained  at  this  day. 

In  the  2nd  Institute,  Lord  Coke  considers  the  matter  of  the 
requisites  to  make  a  good  warrant  in  two  places :  in  the  Commentary 
on  Magna  Charta,  c.  29,  pp.  52,  54,  and  that  on  the  statute  De 
frangentibus  Prisonam,  1  Edw.  IL,  pp.  591,  592.  What  he  says  in 
the  latter  place,  which  would  be  more  unfavourable  to  the  defendant, 
ought  not  to  be  relied  on,  because  it  is  said  with  particular  reference 
to  the  statute.  In  the  former,  he  is  treating  expressly  of  imprison- 
ment, lawful  or  unlawful,  as  that  may  depend  on  the  goodness  or 
[  *S89  ]  badness  of  the  *  warrant.  One  of  the  requisites  to  make  it  good  he 
asserts  to  be  the  statement  of  the  cause  on  its  face.  Among  his 
reasons  is  the  impossibility  of  the  Court  dealing  with  the  case  on 
the  return  to  a  habeas  cotpus,  unless  the  cause  of  the  imprisonment 
appear ;  and  he  states  that  the  Petition  of  Bight  has  now  made  an 
end  of  the  question.  That  statute,  it  will  be  remembered,  recites 
the  grievance  that  divers  subjects  had  of  late  been  imprisoned 
**  without  any  cause  showed,*'  and  provides  against  it  for  the  future. 
Having  shown  what  is  an  unlawful  imprisonment  in  this',  among 
other,  respects,  he  comes  to  the  remedies,  and  among  them  enume- 
rates this  action  of  false  imprisonment,  not  making  any  distinction, 

(1)  1  Moo.  C.  C.  281.    See  Hoye  v.      785). 
Bush,  66  H.  R.  630  (1  Man.  &  G.  775,  (2)  7th  ed. 
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it  should  seem,  between  the  magistrate  who  issues  and  the  officer      Howard 
who  executes  the  warrant.  qossbt 

Lord  Hale,  2  P.  C,  at  p.  Ill,  and  also  1  P.  C.  578,  states  his 
opinion  that  a  warrant,  not  containing  the  cause  specially,  but 
being  only  generally  to  answer  such  matters  as  shall  be  objected,  is 
not  void,  but  only  erroneous,  and  will  be  a  justification  for  the 
officer  acting  under  it.  At  p.  460  of  vol.  1,  he  says,  "  although  the 
warrant "  '^  be  not  in  strictness  lawful,  as  if  it  express  not  the  cause 
particularly  enough,  yet  if  the  matter  be  within  his  jurisdiction  as 
justice  of  peace,  the  killing  of  such  officer  in  execution  of  his  warrant 
is  murder ;  for  in  such  case  the  officer  cannot  dispute  the  .validity 
of  the  warrant,  if  it  be  under  seal  of  the  justice."  For  this  he  cites 
Year  B.  14  Hen.  YIII.  16  (i),  which  is  not  at  all  a  satisfactory 
authority.  All  the  Judges  there  seemed  to  think  that  a  justice 
could  not  arrest  for  felony  ;  but  the  majority  thought,  as  he  was  a 
Judge  of  record,  and  had  a  seal  *of  office,  the  warrant  under  his  [  *390  ] 
seal  would  protect  the  officer  though  the  matter  was  out  of  his 
jurisdiction.  Again,  Lord  Hale,  vol.  i.  p.  580,  states  that  ''a 
general  warrant  upon  a  complaint  of  robbery  to  apprehend  all 
persons  suspected,  and  to  bring  them  before,  <fec.  was  ruled  void, 
and  false  imprisonment  lies  against "  the  officer  executing  it. 

Understood  in  one  and  that  the  most  reasonable  sense,  the  test  of 
jurisdiction  is  the  safest  and  most  generally  applicable  that  can  be 
suggested,  the  jurisdiction  namely  to  arrest  upon  the  facts  stated  on 
the  warrant.  If  the  warrant,  in  the  shape  in  which  it  is  given  to 
the  officer,  is  such  that  the  party  may  lawfully  resist  it,  or,  if  taken 
on  it,  will  be  released  on  habeas  corpus^  it  is  a  warrant  which  in 
that  shape  the  magistrate  had  no  jurisdiction  to  issue,  which  there- 
fore the  officer  need  not  have  obeyed,  and  which,  at  common  law, 
on  the  principle  above  laid  down  by  Chief  Justice  Willbs,  will  not 
protect  him  against  the  action  of  the  party  injured.  Where  a  cause 
is  expressed,  but  imperfectly,  the  officer  may  not  be  expected  to 
judge  as  to  the  sufficiency  of  the  statement :  and  there,  if  the  subject- 
matter  be  within  the  jurisdiction  of  the  magistrate,  he  may  be 
bound  to  execute,  and,  as  a  consequence,  be  entitled  to  protection. 
Where  no  cause  is  expressed,  there  is  no  question  as  to  the  want  of 
jurisdiction.  That  is  this  case ;  and  I  am  therefore  of  opinion  that 
the  obedience  of  the  defendant  was  voluntary  and  not  protected  by 
the  warrant. 

I  come,  therefore,  to  the  fourth  question  :  whether  we  may  look 
(1)  Year  B.  HiL  14  Hen.  YHI.  fo.  16  A.  pi.  3. 
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HowARp  to  the  facts  alleged  in  the  pleas  to  supply  that  which  is  wanting  in 
GoBSET.  the  warrant  itself.  And  I  have  necessarily  anticipated  much  of 
[  *39i  ]  what  I  should  have  said  *on  this  point,  in  considering  the  last 
preceding  question.  Upon  principle,  this  seems  a  question  very 
easy  of  answer.  Why  is  it  necessary  to  state  at  all  the  caose  on 
the  face  of  the  warrant  ?  Several  reasons  are  given :  not  the  least 
important  is,  that  the  party  called  upon  to  submit  to  the  process  of 
the  law  may  know  what  it  is  that  is  charged  against  him,  and  for 
what  it  is  that  he  is  called  upon  to  yield  himself  a  prisoner.  If  no 
cause,  or  an  insufficient  cause,  appear,  he  takes  his  measures 
accordingly  at  the  time ;  and  he  must  judge  from  the  information 
communicated  at  the  time.  Should  he  resist,  and  kill  or  injure  the 
officer  in  his  resistance,  and  be  brought  to  trial,  it  could  not  be 
contended  that  any  fact  could  be  added  to  the  statement  in  the 
warrant  to  his  prejudice.  The  act  with  which  he  is  charged  must 
take  its  character  from  the  circumstances  as  they  then  stood.  He 
was  resisting  a  wrongful  imprisonment,  wrongful  because  the  officer 
was  not  armed  with  a  legal  authority  for  arresting  him  ;  and  that 
is  the  act  for  which  he  is  to  answer.  This  reasoning  equally  applies, 
if  he  submits  and  brings  his  action  for  damages.  Whatever  cause 
for  imprisoning  him  may  have  existed,  the  action  lies,  because  the 
imprisonment  of  which  he  complains  was  unauthorized  and  wrongful. 
As  well  might  a  new  warrant  be  subsequently  granted  to  the  officer, 
and  relied  on  by  him  as  a  defence,  as  facts  be  added  in  the  plea  to 
help  out  the  defective  warrant.  These  facts  can  only  show  that  he 
might  have  been  well  arrested,  not  that  he  was,  which  is  the 
question  at  issue.  We  may  come  nearer  to  the  point,  and  suppose, 
not  only  a  good  cause,  but  a  good  warrant,  only  the  constable  has 
left  it  at  home  and  arrests  without  any ;  the  imprisonment  clearly 
[  *392  ]  would  be  illegal ;  it  could  not  be  said  to  have  been  effected  *under 
and  by  virtue  of  the  warrant ;  and  surely  no  averment  in  pleading 
could  be  allowed  to  cure  the  defect.  Nor  is  this  mere  form  :  we  are 
bound  to  look,  beyond  the  mere  instance,  to  the  evils  which  the 
precedent  might  let  in  if  any  laxity  were  allowed  in  these  proceed- 
ings, by  which  our  property,  our  liberty,  our  lives  are  to  be  affected. 
The  case  thus  standing  upon  principle,  I  do  not  find  any  authority 
cited  which  looks  the  other  way.  The  cases  most  nearly  in  analogy 
are  those  of  commitments  by  magistrates  after  conviction;  and 
these  all  maintain  the  argument  for  the  plaintiff ;  the  conviction 
will  not  defend  the  magistrate  unless  the  commitment  agree  with 
it,    and    the    execution    be    regular;    and    the    Legislature    has 
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interposed,  by  stat.  7  &  8  Geo.  lY.  c.  80,  s.  89,  to  protect  defective  Howard 
commitmentB  if  they  allege  a  conviction  and  there  be  a  good  and  gossbt. 
valid  conviction  to  sustain  them.  Our  own  practice,  on  returns 
to  habeas  corptis  with  a  certkyrari  bringing  up  the  depositions  in 
felony,  proceeds  on  the  same  principle ;  for,  if  the  warrant  be  bad, 
but  the  depositions  disclose  good  ground  for  imprisonment,  we 
do  not  merely  remand  but  recommit.  Wickes  v.  Clutterbuck  (i) 
and  Rogers  v.  Jones  (2)  are  authorities,  so  far  as  they  go,  the 
same  way. 

I  think,  therefore,  that  we  are  not  at  liberty  to  look  to  the  facts 
stated  in  the  plea  for  the  purpose  of  curing  the  defect  in  the 
warrant.  It  is  unnecessary  therefore  for  me  to  consider  their  effect. 
It  was  very  proper  to  plead  them ;  for  they  show  that  the  Speaker 
had  jurisdiction  to  issue  a  warrant ;  but  they  do  not  show  that  the 
warrant  he  did  issue  was  a  lawful  one. 

I  come  to  this  conclusion  with  most  sincere  regret :  I  cannot  but  C  ^^^  1 
think  it  probable,  from  the  admitted  facts,  that  the  House  was 
pursuing  an  inquiry  strictly  within  its  province ;  and  it  is  to  be 
lamented  that  its  course  should  be  obstructed  by  an  inadvertency 
in  the  language  used  in  the  proceeding  necessary  to  enforce  due 
obedience  to  its  commands,  or  that  this  Court,  or  any  member  of  it, 
should  even  appear  to  be  in  conflict  with  it.  It  is  a  consolation  that 
the  difference  is  only  apparent :  no  question  of  privilege  is  really  at 
issue  :  one  or  two  propositions  have  indeed  been  put  forward,  which 
I  have  been  compelled  to  notice  and  dissent  from :  but  these  have 
not  been  shown  to  be  founded  on  any  usage  of  the  House.  We 
were,  indeed,  told  that  to  the  Journals  of  the  House  we  must  refer 
for  the  law  of  Parliament  in  this  matter;  and  I  agree  to  the 
remark ;  for  the  law  of  Parliament  must  govern  us  in  this  case ; 
and  the  usage  of  Parliament,  meaning  thereby  the  clear,  ancient 
and  uniform  usage,  is  the  law  of  Parliament.  But,  upon  the 
reference,  no  warrant  was  produced  in  this  form,  or  open  to  this 
censure.  It  was  said  that  in  earlier  times  the  House  arrested 
without  written  warrant ;  and  no  doubt  that  appears  to  be  so  :  but 
this  avails  nothing  in  the  argument,  unless  it  can  be  shown  that 
the  Serjeant  did  not  orally  communicate  to  the  party  the  cause  for 
which  he  was  summoned  or  arrested.  It  is  perfectly  consistent  with 
what  appears  that  he  did  so,  and  we  ought  to  presume  that  he  did ; 
for  we  must  presume  that  the  House  of  Commons  would  proceed  in 

(1)  27  R.  E.  692  (2  Bing.  483).  S.  C.  in  Banc,  Bogera  v.  Jones,  27  E.  E. 

(2)  27  E.  E.  389  (Ey.  &  M.  129);      389  (3  B.  &  C.  409). 
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HowAKD     the  manner  most  consonant  with  reason  and  justice,  and  the 
aoBsrr.      analogy  of  the  common  law- 
No  distinction  between  the  several  pleas  has  been  made  in  the 
argument  on  the  part  of  the  defendant. 
[  8»4  ]  The  conclusion,  upon  the  whole,  to  which  I  have  come,  is  thai 

our  judgment  ought  to  be  for  the  plaintiff. 

Williams,  J.  : 

I  have  the  misfortune  to  differ  from  the  rest  of  the  Court  in  this 
case.  It  is  some  satisfaction,  however,  to  think  that  this  difference 
does  not  arise  upon  any  question  affecting  the  existence  or  the 
extent  of  the  privileges  of  the  House  of  Commons.  No  doubt  was 
attempted  to  be  raised  upon  this  point,  in  the  argument  of  the 
learned  counsel  for  the  plaintiff.  The  objection  to  the  pleas,  and 
the  right  of  the  plaintiff  to  the  judgment  of  the  Court,  were  made 
to  rest,  exclusively,  upon  the  form  of  the  Speaker's  warrant  as  set 
forth  in  those  pleas.  A  few  additional  words,  as  I  understood  that 
argument,  would  have  removed  all  doubt  and  difficulty  from  the 
case.  If,  in  the  warrant  of  the  Speaker,  the  direction  to  the 
defendant  had  been,  not  merely  to  take  the  plaintiff  into  custody, 
but  ''him  safely  to  keep  during  the  pleasure  of  the  House*' 
(and  I  am  at  a  loss  to  understand  what  validity  the  warrant  can 
receive  from  the  addition),  I  should  have  been  unable  to  distinguish 
this  case  from  that  of  The  Sheriff  of  Middlesex  (i).  Because, 
although  in  the  present  there  is  not,  as  in  that  case  there  was,  a 
direct  resolution  or  adjudication  of  a  contempt,  yet  a  contempt  of 
the  House  of  Commons  and  of  its  undoubted  privileges  plainly 
appears  from  the  undisputed  facts  of  the  case. 

It  may  be  convenient,  therefore,  thus  early  in  the  course  of  the 
remarks  I  am  about  to  offer,  to  bring,  at  once,  distinctly  into  notice 
what  were  the  circumstances,  and  what  the  occasion,  upon  which 
[  *3!«5  ]  the  plaintiff  was  *taken  into  custody  by  the  defendant,  the  Serjeant- 
at-Arms  of  the  House  of  Commons.  And,  in  so  doing,  I  shall  not 
deem  it  needful  to  travel  out  of  the  first  plea  and  the  allegations 
therein  contained. 

It  appears,  then,  that  certain  matters  were  under  discussion  in 
the  House  of  Commons,  and  that  it  was  considered  by  the  said 
House  to  be  necessary  that  the  plaintiff  should  be  examined  at  the 
Bar  of  the  said  House :  that  it  was  thereupon  ordered  that  the 
plaintiff  should  attend  forthwith :  that  the  plaintiff  had  notice 
(1)  52  B.  £.  337  (11  Ad.  &  El.  273). 
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of  the  said  order,  and  did  not  attend,  but  ''wilfully  and  con-  Howard 
temptuously "  refused  so  to  do :  and  that  the  said  House  was  gobsst. 
informed  and  had  notice  thereof:  that  thereupon  it  was  ordered 
that  the  plaintifif  should  be  sent  for  and  brought  before  the  House 
in  the  custody  of  the  Serjeant-at-Arms,  and  that  the  Speaker 
should  issue  his  warrant  accordingly.  Then  follows  the  warrant, 
which  it  will  be  necessary  hereafter  to  notice  more  particularly. 
At  present,  I  am  only  considering  whether  a  contempt  was,  in 
fact,  committed. 

And,  upon  this  part  of  the  case,  no  doubt,  as  I  believe,  has  been 
or,  as  I  think,  can  be  raised.  In  the  consideration  of  it,  I  perfectly 
agree  with  what  was  said  by  Lord  Denman  in  the  case  of  The  Sheriff 
of  Middlesex (1) :  "It  is  unnecessary"  (says  his  Lordship)  **  to 
discuss  the  question  "  (the  strong  opinion  of  Lord  Coke,  however, 
is  well  known:  see  4  Inst.  87,  and  the  passages  cited  in  argu- 
ment (2);)  "whether  each  House  of  Parliament,  be  or  be  not  a 
Court ;  it  is  clear  that  they  cannot  exercise  their  proper  functions 
without  the  power  *of  protecting  themselves  against  interference."  [  *396  ] 
Equally  clear  is  it,  in  my  opinion,  that,  in  the  exercise  of  their 
inquisitorial  functions,  they  must  have  the  power  of  enforcing  the 
attendance  of  witnesses,  or  their  authority  would  be  nothing,  and 
the  House  of  Commons  but  the  shadow  of  a  name.  The  House, 
therefore,  had  an  undoubted  right  to  order  the  attendance  of  the 
plaintiff,  and,  upon  his  ''  contemptuous  "  refusal,  to  commit  him  for 
the  contempt,  or  (as  I  think)  to  order  him  to  be  brought  in  custody 
before  them,  to  show  cause,  if  he  had  any,  why  he  refused  to  attend, 
or  to  give  evidence,  if  required.  Up  to  this  point,  therefore,  there 
is,  I  apprehend,  no  doubt,  and  the  matter  is  clear  :  the  question  is, 
as  already  stated,  upon  the  form  and  manner  in  which  the  authority 
of  the  House  has  been  vindicated  upon  the  present  occasion. 

The  plea  states  the  Speaker's  warrant  thus.  Whereupon,  the 
Speaker,  in  pursuance  of  the  said  last-mentioned  order  (that  the 
plaintiff  should  be  brought  before  the  House  in  custody,  &c.),  **  and 
according  to  the  antient  usages  and  privileges  of  the  said  House  of 
Commons  and  the  law  and  custom  of  Parliament,"  by  his  warrant 
duly  made, ''  after  reciting  therein  that  the  said  House  of  Commons 
had  that  day  ordered  that  the  plaintiff  should  be  sent  for  in  the 
custody  of  the  Serjeant-at-Arms,"  ''  did  require  and  authorise  the 
Serjeant-at-Arms  "  **  to  take  into  custody  the  body  of  the  plaintiff." 

(1)  52  K.R.  337  (11  Ad.  &  El.  291).  (2)  4  Inst.  pp.  11,  23,  24,  28  were 

cited  by  the  Solicitor 'General, 
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Howard      Then  follows  the  justification  of  the  defendant,  that  he  took  him 
G088KT.      hy  virtue  of  the  warrant  in  order  to  bring  him  before  the  House. 
And  the  question  is,  whether  the  said  warrant  be  or  be  not  a 
justification  to  him  in  the  execution  of  his  duty,  no  excess  therein 
being  pretended. 
[  *397  ]  ^j, j^  before  I  proceed  to  examine  that  more  minutely,  *I  think  it 

right  to  premise  that  all  cases  of  warrants  of  commitment  by 
inferior  jurisdictions  are,  in  my  opinion,  wholly  inapplicable  to 
the  present.  It  seems  to  me  clear  that  the  warrant  of  the  Speaker 
of  the  House  of  Commons,  if  brought  before  this  Court,  is  judged 
of  upon  principles  entirely  different  from  those  which  govern  the 
decision  of  the  cases  just  referred  to.  The  warrant  in  the  case  of 
The  Sheriff  of  Middlesex  (i)  was  in  the  following  form  :  "  Whereas 
the  House  of  Commons  have  this  day  resolved  that  William  Evans, 
Esq.,  and  John  Wheelton,  Esq.,  Sheriff  of  Middlesex,  having  been 
guilty  of  a  contempt  and  breach  of  the  privileges  of  this  House, 
be  committed  to  the  custody  of  the  Serjeant-at-Arms  attending  this 
House :  These  are  therefore  to  require  you  to  take  into  your  custody 
the  bodies  of  the  said  William  Evans  and  John  Wheelton,  and 
them  safely  to  keep  during  the  pleasure  of  this  House ;  for  which 
this  shall  be  your  sufficient  warrant.  Charles  Shaw  Lefbvrb.'* 
Now  this,  if  examined  according  to  the  rules  which  prevail  in  the 
cases  above-mentioned,  is,  I  apprehend,  manifestly  defective.  If  a 
person  be  convicted  of  being  ''  a  rogue  and  vagabond,"  and  com- 
mitted accordingly,  and  facts  be  stated  not  sufficient  to  justify  the 
legal  inference,  he  is  entitled  to  his  discharge :  Rex  v.  Brown  (2). 
Equally  defective,  I  presume,  would  it  have  been,  if  the  warrant 
had  stated  a  conviction  of  the  party  as  being  **  a  rogue  and 
vagabond,"  without  more.  If  Commissioners  commit  a  bankrupt 
for  a  contempt  in  not  answering  questions,  this  Court  would  dis- 
charge him  if  the  questions  were  not  specified,  that  the  Court 
[  •398  ]  might  judge  of  their  legality ;  by  two  Judges  in  Ex  *parte  Leake  (3) : 
and  in  Ex  parte  Goff(4)  (hereafter  more  fully  noticed)  a  warrant  of 
commitment  for  not  accounting  and  paying  over  money,  directing 
the  party  to  be  kept  till  "discharged  by  due  course  of  law," 
would,  it  seems,  have  been  held  bad,  if  it  had  not  been  supported 
by  previous  parts  of  the  warrant.  If,  as  contended  for  in  the  argu- 
ment for  the  plaintiff,  convenient  certainty  as  to  the  place  where, 

(1)  62  E.  B.  337  (It  Ad.  &  El.  277).      240). 

(2)  8  T.  B.  26.  (4)  3  M.  &  S.  203 

(3)  32   B.  B.  659  (9  B.  &  C.  234, 
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and  the  time  daring  which,  the  custody  ie  to  be,  are  requisite  in  howakd 
order  to  make  a  warrant  legal,  that  object  seems  to  be  imperfectly  gossbt. 
forwarded  by  the  statement,  that  the  party  should  be  kept  during 
the  pleasure  of  the  House.  What  would  be  thought  of  a  magis- 
trate's warrant,  however  in  all  other  respects  unexceptional,  which 
should  direct  a  commitment  during  the  pleasure  of  any  man  or  set 
of  men  whatsoever  ?  Yet  the  Speaker's  warrant,  in  the  form  above 
set  forth,  was  sustained  by  this  Court,  and  the  parties  applying 
for  liberation  remanded ;  and  that,  too,  under  circumstances  which, 
if  any  such  case  can  ever  exist,  would  have  led  to  an  examination 
of  it  with  the  greatest  anxiety  and  jealousy.  And  not  only  was 
such  the  decision  of  this  Court ;  but  all  doubt  may  be  considered 
at  an  end  by  the  questions  proposed  by,  and  the  answer  given  to, 
the  House  of  Lords  in  Burdett  v.  Abbot  (i). 

I  come  now  to  the  allegation  in  the  plea  above  set  forth.  And, 
I  believe,  it  is  considered  that  the  words,  **  the  Speaker,"  *'  in 
pursuance  "  of  the  said  last-mentioned  order,  "  and  according  to 
the  antient  usages  and  privileges  of  the  said  House  of  Commons 
and  the  law  and  custom  of  Parliament," ''  by  his  warrant  in  that 
behalf  *duly  made,"  *'  did  require  and  authorize  the  Serjeant-at-  [  *399  ] 
ArmB "  "  to  take  into  custody  the  body  of  the  plaintiff,"  simply 
mean  that  the  Speaker  did,  in  fact,  make  his  warrant.  I  confess, 
however,  that  I  entertain  some  doubt  whether  the  allegation  ought 
to  be  so  restrained,  or  whether  it  is  not,  also,  descriptive  of  the 
nature  and  quality  of  that  warrant ;  that  is,  whether  it  is  not  to 
be  understood  from  the  allegation  that  the  warrant  was  in  such 
form  as,  according  to  the  usages  of  the  House  and  the  law  of 
Parliament,  had  been  in  like  cases  issued  by  the  Speaker  to  bring 
a  party  in  custody  before  the  House.  And,  if  so,  I  should  also 
doubt  whether  such  allegations,  so  understood,  would  not,  at  once, 
have  closed  the  question,  upon  the  ground  that  the  House  of 
Commons  is  competent  to  regulate  the  forms  of  its  own  proceed- 
ings, and  is  the  sole  judge  of  them.  In  the  case  Ex  parte  Smyth  (2) 
it  appeared  that  the  Judicial  Committee  of  the  Privy  Council  had 
ordered  Smyth  to  appear  "  absolutely :  "  of  this  order  Smyth  com- 
plained, and  applied  for  a  prohibition,  both  to  this  Court  and  to  the 
Exchequer.  Both  Courts,  upon  the  hearing,  considered  the  question 
in  the  same  manner.    Was  the  cause  within  the  jurisdiction  of  the 

(1)  12  B.  B.  460  (5  Dow.  165,  199).      42 E.  E. 513 (2  Or.  M.  &E.  748);  Tyr.  & 

(2)  In  B.  E.  42  E.  E.  509  (3  Ad.      G.  222.) 
&    £L    719,   724).      In    Exchequer, 
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Howard      Court  below  ?    If  so,  the  inquiry  is  at  an  end ;  for  the  complaint 

QoflsKT.  respects  the  conduct  of  the  cause  in  that  Court,  and  with  its 
practice  we  will  not  interfere.  And  this,  too,  in  the  case  of  an 
inferior  Court.  It  is  unnecessary,  however,  to  pursue  this  part  of 
the  subject  further,  or  to  pronounce  any  decisive  opinion  upon  it, 

[  •400  ]  because,  in  another  view,  the  warrant  liiay,  in  my  *opinion,  be 
sustained,  and  that,  even  if  it  ought  to  be  examined  in  the  manner 
contended  for  by  the  plaintiff,  it  is  good  and  sufficient  in  law. 

Upon  this  part  of  the  case,  two  questions,  as  it  seems  to  me, 
arise :  first,  whether  the  recital  in  the  warrant  may  be  resorted  to, 
in  order  to  explain  and  support  the  mandatory  part ;  and,  secondly, 
if  it  may,  whether  such  recital  be  sufficient  for  the  purpose. 

Now,  upon  the  first  question,  Goff's  case(i),  above  referred  to 
generally,  has  a  strong  bearing.  It  is,  indeed,  decisive  to  show 
that  previous  matter  may  have  the  efifect  of  explaining  and  recti- 
fying in  a  warrant  what  would  otherwise  be  imperfect  and  erroneous. 
Goff  was  committed  by  warrant  of  two  justices,  for  that  he,  being 
collector  of  rates  for  the  parish  of  Bichmond,  under  stat.  25  Geo.  III. 
c.  41,  refused  to  pay  over  moneys,  collected  by  virtue  of  the  Act, 
to  W.  S. ;  and  the  justices  adjudged  that  he  should  be  conamitted 
to  gaol,  there  to  remain  until  he  should  account  and  pay  oyer  the 
moneys  to  the  said  W.  S.  They  then  required  the  keeper  of  the 
gaol  to  receive  and  keep  him,  ''  until  he  should  be  discharged  by 
due  course  of  law."  For  this  fault,  and  the  uncertainty  of  the 
latter  part  of  it,  the  warrant  was  objected  to;  and  the  cases  of 
commitments  by  Commissioners  of  Bankrupt,  which  had,  therefore, 
been  held  ill,  were  cited.  And  those  cases  were  not  questioned  in 
the  argument ;  but  reliance  was  placed  on  the  previous  part  of  the 
warrant,  and,  especially,  the  adjudication  that  Goff  should  be  com- 
mitted until  he  accounted  and  paid ;  and  it  was  contended  that  the 
conclusion  ought   to   be  construed  with   reference   to  that  which 

[  *40i  ]  preceded  it,  and  ^so  be  sustained.  And,  per  Lord  Ellenbobough  : 
''  coupling  the  premises  with  the  conclusion,  is  it  not  in  effect  the 
same  as  if  the  warrant  had  directed  the  gaoler  to  detain  the  party 
until  he  had  accounted  ?  We.  must  read  the  warrant  as  if  the 
magistrates  had  in  the  conclusion  recited  over  again  the  adjudi- 
cation." The  prisoner  was  remanded.  The  principle  of  this  case 
has  since  been  recognised  by  the  Court  of  Exchequer :  Coster  v, 
Wilson  (2).  It  cannot,  indeed,  be  said  that  the  previous  matter  in 
Goff's  case  (i)  is,  in  kind,  the  same  as  that  which  I  am  about  to 

(1)  3  M.  &  S.  203.  (2)  49  E.  K.  662  (3  M.  &  W.  411). 
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notice  in  the  present :  but  the  principle  of  reference  for  the  purpose      Howard 
of  sastaining  the  warrant  is,  I  think,  thereby  established.  gossr. 

Upon  the  second  question  proposed  a  few  remarks  will  suffice. 
The  warrant  recites  an  order  that  the  plaintiff  *'  should  be  sent 
for  in  the  custody  of  the  Serjeant-at-Arms."  Now  what  is  the 
meaning  of  ''sent  for  in  custody?"  Or,  rather,  what  can  it  be, 
but  that  the  plaintiff  was  to  be  ''brought  before  the  House  in  the 
custody  of  the  Serjeant-at-Arms?"  And,  if  so,  ''coupling  the 
premises  with  the  conclusion  "  (according  to  Lord  Ellbnborough), 
what  can  be  a  more  reasonable  interpretation  than  that,  the  warrant 
being  to  take  the  plaintiff  into  custody,  it  ought  to  be  understood 
by  aid  of  the  recited  order  as  directing  "  to  take  him  into  custody 
for  the  purpose  of  bringing  him  before  the  House  ?  "  And,  if  so, 
the  warrant,  in  my  opinion,  is  perfectly  legal. 

In  the  case  of  a  warrant  of  commitment  by  the  Speaker  of  the 
House  of  Commons,  a  resolution  that  the  party  has  been  guilty  of 
a  contempt  is  requisite,  but  not  any  specification  of  the  nature  of 
that  contempt ;  *and,  as  we  have  already  seen,  neither  the  time  [  *^^  ] 
during  which,  nor  the  place  where,  the  imprisonment  is  to  be  need 
be  stated.  Moreover,  a  contempt,  in  fact,  may  have  been  committed, 
or  it  may  not :  nothing  appears ;  but  credit  is  given  (which  in  the 
case  of  an  inferior  jurisdiction  would  not  be)  to  the  House  of 
Commons,  that  they  would  not  commit  without  a  sufficient  cause. 
At  all  events,  this  Court  cannot  inquire  in  such  case.  And  why 
may  not  the  intendment  also  be  made,  in  the  present  instance,  that 
the  House  of  Commons  ordered  that  the  plaintiff  should  "  be  sent 
for  in  the  custody  of  the  Serjeant-at-Arms,"  or  (as,  I  think,  it  must 
be  understood)  "brought  before  the  House"  in  that  custody,  for 
some  good  and  sufficient  cause  ?  For,  surely,  there  may  be  many 
such.  That  seems  to  me  scarcely  a  more  forced  supposition  than 
that  a  contempt  has  been,  in  fact,  committed,  though  none  appears. 

It  remains  that  I  should  add  a  few  words  upon  a  point  (connected 
with  this  part  of  the  case)  briefly  touched  upon  already,  but  requiring 
perhaps  some  further  notice.  It  was  contended,  in  argument,  that 
the  only  unobjectionable  course  for  the  House  to  pursue  was  to 
adjudge  the  party  guilty  of  a  contempt,  and  commit  him  accord- 
ingly. I  cannot  accede  to  this  argument.  I  think  that,  having 
ordered  the  attendance  of  the  plaintiff  as  a  witness,  of  the  fitness 
of  which  the  House  of  Commons  alone  had  the  competence  to 
judge,  they  might,  upon  his  wilful  default,  compel  his  attendance  to 
answer  for  that  default,  and,  upon  that  attendance,  make  such  order 
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Howard  respecting  him  as  to  the  House  might  seem  meet.  If  a  witness, 
Gk>BSBT.  having  notice  that  the  House  had  ordered  his  attendance,  disobeys, 
no  further  order,  in  the  shape  of  a  second  notice,  is  necessary. 
[  *403  ]  *Even  in  the  case  of  Commissioners  of  Bankrupts,  if  the  bankrupt 
refuses  to  attend,  no  second  summons  is  necessary  before  a  warrant 
of  commitment  issues;  but  such  warrant  may  go  at  once:  Ex  parte 
Linth  waite  (i) ,  and  Batty e  v.  Oresley  (2) .  Then,  what  is  the  difference, 
so  far  as  the  party  affected  is  concerned,  between  the  two  modes  of 
proceeding?  If  the  party  be  committed  for  a  contempt  ''during 
the  pleasure  of  the  House,"  his  chance  of  liberation  depends  upon 
his  appearing  and  submitting  to  do  what  is  required.  If  the  course 
be  pursued  (as  here)  of  ordering  him  to  be  brought  in  custody  before 
the  House,  his  opportunity  of  making  such  amends  as  may  lead  to 
his  deliverance  is  more  immediate ;  and,  so  far,  this  course  is  more 
beneficial  to  him.  If,  upon  any  given  state  of  facts,  a  person  may 
be  sent  to  prison  for  contempt,  surely  he  may  be  brought  before  the 
House,  whereby  he  may  avoid  being  sent  to  prison  at  all.  The 
power  in  each  case  seems  to  me  to  be  precisely  similar,  and  to 
depend  upon  the  same  principle,  the  necessity  of  vesting  such 
power  in  the  House  of  Commons  for  the  sake  of  the  public 
interest  and  welfare. 

Upon  the  whole,  my  opinion  is  that  judgment  should  be  for  the 
defendant. 

LoBD  Denman,  Ch.  J. : 

This  case,  notwithstanding  the  length  of  the  argument  and  the 
weight  of  the  matters  discussed,  lies  in  a  very  narrow  compass. 
The  defendant  justifies  the  imprisonment  of  the  plaintiff  under  the 
warrant  of  the  Speaker  of  the  House  of  Commons,  which  directed 
1^  "404  ]  the  defendant  to  take  the  plaintiff  into  ^custody,  after  reciting 
that  his  presence  had  been  required  in  the  House  by  an  order  of 
which  the  plaintiff  had  notice,  but  to  avoid  obedience  to  which  he 
contemptuously  concealed  himself. 

There  was  no  necessity  for  authorities  to  show  the  power  of 
either  House  of  Parliament  to  commit  for  a  contempt.  That 
power,  which  they  possess  in  common  with  all  the  superior 
Courts,  was  fully  recognized  in  Stockdalt  v.  Hansard  (8),  and 
was  acted  upon  in  a  proceeding  which  grew  out  of  that  case, 
and  is  reported  in  11  Adolphus  &  Ellis,  the  case  of  The  Sheriff 

(1)  16  Ves.  234,  235,  note  (49).  (3)  48  E.  R  326  (9  Ad.  &  EI.  1). 

(2)  8  East,  319,  326. 


yoL.  uojY.]        1845.     Q.  B.     10  Q.  B.  404—405.  359 

of  Middlesex  (i).  That  power,  indeed,  was  neither  directly  or  Howard 
indirectly  questioned  by  the  learned  counsel  for  the  plaintiff  on  gobbet. 
the  present  occasion.  The  privilege  of  Parliament  to  prosecute  all 
inquiries  which  they  may  deem  necessary  for  the  discharge  of  their 
high  duties  was  also  admitted  without  dispute,  and  the  power, 
consequently,  to  compel  the  attendance  of  all  persons  whom  they 
may  require  for  such  purposes.  Some  doubt  has  been  strongly  and 
eloquently  stated  on  the  power  to  order  a  person  to  be  brought  in 
custody  before  the  House  in  the  first  instance,  or,  at  least,  without 
apprising  him  of  the  reason  for  requiring  it :  but  I  confess  it  would 
rather  appear  to  me,  though  sensible  of  the  weight  of  these  con- 
siderations, that,  as  the  exercise  of  their  privilege  of  inquiry  may 
obviously  be  wholly  defeated  by  delay,  it  may  be  necessary  to  secure 
such  attendance  by  coercive  measures  without  previous  notice  and 
without  explanation,  and  that  of  that  necessity  the  House  alone 
can  judge. 

But  the  defendant  rests  his  justification  on  higher  Aground,  and  [  *406  ] 
puts  foremost  in  the  points  to  be  argued  a  much  more  extensive 
principle.  "  The  defendant,  being  an  officer  of  the  House  of  Com- 
mons, is  protected  by  an  order  of  the  House  directing  him  to  do  to 
the  plaintiff  the  identical  act  complained  of;  such  an  order,  of  itself 
and  without  more,  is  an  answer  to  the  action."  Now  this  is  the 
leading  proposition  maintained  by  the  defendant  in  the  case  of 
StockdaU  v.  Hansard  (2) ;  and  it  was,  upon  examination,  deliberately 
denied  by  the  unanimous  judgment  of  this  Court. 

To  the  doctrine  established  by  that  judgment  I  fully  adhere, 
unquestioned  as  it  has  been  in  any  court  of  error,  strictly  con- 
formable, as  I  am  firmly  convinced,  to  the  principles  of  our  law, 
and  essential  to  the  existence  of  a  free  Constitution.  Holding, 
therefore,  that  the  mere  order  of  the  House  of  Commons  does  not, 
of  itself,  legalize  whatever  it  may  enjoin,  whether  executed  by  its 
own  officer  or  by  any  other  person,  I  must  reject  this  ground  of 
defence.  On  the  contrary,  I  hold  that  this  Court  is  not  at  liberty 
to  decline  the  jurisdiction  of  examining  the  grounds  on  which  the 
imprisonment  of  any  one  of  her  Majesty's  subjects  may  be  justified, 
whatever  the  dignity  or  power  of  those  who  may  have  caused  his 
imprisonment,  whether  it  be  questioned  in  an  action  for  damages, 
or  on  a  return  to  a  habeas  corpus,  or  in  the  more  solemn  inquest 
that  may  be  conducted  in  a  criminal  Court,  in  a  case  of  life  and 
death,  where  homicide  may  have  resulted  from  enforcing  or  opposing 
(1)  52  £.  B.  337  (11  Ad.  &  EL  273).  (2)  48  B.  E.  326  9  Ad.  &  £1.  1). 
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HowABD  the  order,  and  the  Judge  may  be  compelled  to  decide  on  its  legality. 
yooesKT.  I^  in  the  performance  of  this  *duty,  I  find  the  defendant  justified 
[  *406  ]  by  an  order  of  the  House  of  Commons,  either  convicting  or  punish- 
ing the  plaintiff  for  a  contempt,  or  made  for  the  purpose  of  bringing 
the  plaintiff  before  them  for  the  necessary  exercise  of  their  privi- 
leges, the  defendant  will  be  of  course,  in  my  opinion,  entitled  to  our 
judgment. 

Here,  however,  it  is  unfortunate  that  serious  objections  are  urged 
against  the  warrant  set  forth  in  the  plea. 

It  recites  that  the  plaintiff's  presence  had  been  required  in  the 
House  of  Commons  ;  that  he  had  notice  of  their  resolution  to  that 
effect  and  the  order  thereupon  made ;  but  that  he  contemptuously 
concealed  himself,  to  avoid  obedience  to  it;  and  then  the  resolution, 
that  he  should  be  sent  for  and  brought  before  the  House  of  Com- 
mons, and  that  the  Speaker  should  issue  his  warrant  accordingly ; 
whereupon  the  Speaker,  in  order  that  the  plaintiff  might  be  brought 
before  the  House  in  the  custody  of  the  Serjeant-at-Arms,  according 
to  the  order  and  resolution  aforesaid,  by  his  warrant,  reciting  that 
the  House  had  that  day  ordered  that  the  plaintiff  should  be  sent 
for  in  the  custody  of  the  Serjeant-at-Arms,  did  require  and  authorise 
that  officer  to  take  into  custody  the  body  of  the  plaintiff.  Here  the 
warrant  ends.  Under  it,  the  arrest  and  detention  of  the  plaintiff, 
and  his  removal  to  various  places,  are  justified. 

This  instrument  must  be  considered  as  a  committal  for  contempt, 
or  as  a  means  of  compelling  the  plaintiff's  attendance  in  the  House 
of  Commons,  or  perhaps  as  both.  In  both  points  of  view  it  is  said 
to  be  essentially  defective,  for  omitting  to  state  the  object  and  end 
[  •407  ]  for  which  it  was  issueld.  If  it  were  to  enforce  sentence  of  ♦con- 
tempt, the  plaintiff's  learned  counsel  insisted  that  some  limit  to  that 
imprisonment  ought  to  appear  in  it :  if  the  intention  were  only  to 
bring  him  before  the  House,  that  intention  ought  to  be  disclosed. 
The  officer,  it  was  contended,  is  bound  to  look  no  farther  than 
the  direction  in  the  warrant ;  and  that  places  him  in  the  officer's 
custody  without  apy  intimation  how  long,  or  for  what  purpose, 
the  prisoner  is  to  be  detained.  The  prisoner,  it  was  also  contended, 
has  a  right  to  see  the  warrant,  that  he  may  submit  to  it,  if 
lawful;  but,  however  sensible  of  the  obligation  to  submit  to  the 
authority  of  the  House,  he  would  not  be  bound  to  undergo  an 
imprisonment  at  the  discretion  of  the  officer,  to  whom  the  House 
had  not  delegated  such  discretion.  For  the  Speaker's  warrant  was 
likewise  impeached,  as  not  pursuing  the  resolution  on  which  it 
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proposes  to  be  founded,  but  which  only  directed  that  he  should  be      Howabd 
brought  before  the  House  of  Commons.  6o(^bt. 

The  objections  were  met  in  various  ways.  First,  it  was  said 
that  the  resolution  set  forth  in  the  plea,  that  the  plaintiff  should  be 
brought  before  the  House,  may  be  incorporated  into  the  warrant 
which  requires  the  Serjeant  to  take  him  into  custody.  But,  at 
common  law,  every  warrant  must  speak  for  itself,  and  must  show 
two  things,  a  good  cause  for  depriving  the  party  named  of  his 
liberty,  and  some  lawful  period  for  his  confinement.  "  The  warrant" 
(says  Lord  Coke  (i) )  "  containing  a  lawful  cause,  ought  to  have  a 
lawful  conclusion."  This  is  repeated  by  Lord  Hale  and  all  the  text 
writers;  and  it  is  well  established  by  numerous  authorities.  *Lord  [  *408  ] 
Chief  Justice  Holt  asserted  this  principle  in  Bracy's  case  (2) ;  so 
did  Lord  Ellbnborouoh  in  Ex  parte  Ooff  (3) ;  the  whole  Court,  in 
Lord  Tbntbrdbn's  time,  in  Orooine  v.  Forester  (4) ;  and  the  Court  of 
Exchequer  in  DanieXl  v.  Philips  (6).  In  the  last  mentioned  case 
Pabkb,  B.  (6)  expresses  himself  in  the  very  words  of  Chief  Justice 
Holt:  "The  cause  of  commitment  ought  to  be  certainly  stated,  to 
ihe  end  that  the  party  may  know  for  what  he  suffers,  and  how 
he  may  regain  his  liberty."  The  learned  Baron  proceeds  :  "  And 
if  it  be  not,  it  is  not  only  a  ground  for  discharging  the  party,  but 
the  warrant  is  void,  and  no  justification  in  an  action  of  false 
imprisonment."  •  He  adds  the  following  sentence,  after  citing 
Qroome  v.  Foi'ester  (4),  "  contrary  to  the  dictum  of  Lord  Holt  in 
Brocy'*  case"  (7).  I  must,  however,  here  remark  that  Orooine  v. 
Forester  {4),  far  from  professing  to  overrule  any  opinion  of  Holt, 
proceeds  on  the  authority  of  his  decision  in  Bracy's  case  (2),  taking 
no  notice  of  this  supposed  dictum  or  of  the  inaccurate  reporter  on 
whose  single  statement  it  rests  ;  a  dictum  unnecessary  to  the 
decision,  and  plainly  repugnant  to  it  on  principle,  as  well  as  to 
Holt's  known  opinion.  It  is  mentioned  by  Comberbach  that  an 
action  had  been  talked  of :  and  we  may  well  suppose  that  Holt 
would  be  desirous  of  discouraging  so  vexatious  a  proceeding  for  a 
mere  slip  in  the  officer,  and  that  his  language  was  misconstrued 
into  an  opinion  that  no  action  could  be  maintained. 

From  this  ancient  and  indisputable  principle  it  follows  *that  a       [  •409  ] 
bad  warrant  cannot  be  eked  out  by  the  more  regular  and  formal 

(1)2  Inst.  52.  (5)  1  Cr.  M.  &  R.  662 ;  fif.  C.  5  Tyr. 

(2)  1  LcL  Bay.  99;  S.  C,  Comb.  390 ;      293. 

o  Mod.  308  {Bracey  v.  HarrU),  (6)  1  Cr.  M.  &  R.  673. 

(3)  3  M.  &  S.  203.  (7)  Comb.  391. 

(4)  17  B.  R.  333  (5  M.  &  S.  314). 
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Howard  conviction  ;  or  rather,  indeed,  it  is  the  same  principle.  It  reqaired 
0088BT.  110  authority :  but  there  is  a  decision  on  the  very  point  in  2  Bing- 
ham in  the  case  of  Wickes  v.  CluUerbuck  (i).  Ooff's  case  (2)  does  not 
appear  to  me  inconsistent ;  for  there  Lord  Ellenbobouoh  distinctly 
lays  down  this  principle:  ''If  there  was  any  uncertainty  on  the  face 
of  the  commitment  I  should  have  agreed  with  the  argument.  But 
coupling  the  premises  with  the  conclusion,  is  it  not  in  effect  the  same 
as  if  the  warrant  had  directed  the  gaoler  to  detain  the  party  until  he 
had  accounted  ?  We  must  read  the  warrant  as  if  the  magistrates  had 
in  the  conclusion  recited  over  again  the  adjudication."  Lb  Blanc,  J. 
observed:  "When  the  party  has  accounted  and  paid  over  the  money, 
he  will  be  entitled  to  be  discharged  by  due  course  of  law."  That  is, 
the  warrant  itself  both  indicates  a  conclusion  of  the  imprisonment, 
the  party's  discharge  by  due  course  of  law,  which,  though  vicious  as 
too  general  if  it  stood  alone,  receives  an  explanation  from  the  other 
words  in  the  same  warrant,  and  shows  that  his  accounting  in  con- 
formity to  his  duty  is  the  means  of  such  discharge.  But  the  warrant 
before  us  has  no  conclusion  whatever :  and,  even  if  it  justified  the 
arrest  (which  is  questioned  on  other  grounds),  cannot  justify  any  of 
the  ulterior  proceedings  against  the  plaintiff. 

I  apprehend  that  the  goodness  of  a  warrant  in  respect  of  its 
contents  is  wholly  independent  of  the  authority  from  which  it 
proceeds.  However  dignified  and  powerful  the  body  which  sends 
[  *4lo  ]  forth  process,  that  process  *must  be  consistent  with  itself  and  with 
the  law,  in  order  to  defend  the  officer  who  acts  upon  it.  There  is 
no  disrespect  to  the  high  assembly  with  which  this  matter  originated 
in  applying  the  same  rules  of  construction  to  the  instruments  by 
which  it  acts  as  to  those  that  may  be  issued  by  an  ordinary  justice 
of  the  peace.  It  is  impossible  to  make  this  distinction.  The  magis- 
trate is  as  absolute,  while  exercising  his  jurisdiction,  as  an  Act  of 
Parliament  can  make  him.  A  recent  Act  (s)  has,  in  certain  cases, 
permitted  him  to  avail  himself  of  a  good  conviction  where  a 
commitment  would  otherwise  have  been  imperfect:  but  that  Act 
proves  what  the  common  law  was,  and  has  no  application  to  the 
present  case. 

There  is  a  general  averment,  in  the  plea,  that  the  acts  complained 
of  were  done  in  accordance  with  the  ancient  usages  and  principles 
of  the  House,  and  the  law  and  custom  of  Parliament.  And  the 
plaintiff  is  said  to  have  admitted  this  as  a  fact  by  demurring.    But 

(1)  27  E.  E.  692  (2  Bing.  483).  (3)  Stat.  7  (Sb  8  Geo.  IV.  c.  30,  a.  39 

(2)  3  M.  &  S.  203.  [repealed  by  24  &  2d  Vict.  c.  95,  s,  1]. 
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I  am  of  opinion  that  this  would  give  too  extensive  an  effect  to 
admissions  by  demurrer,  which  ought  to  be  rigidly  confined  to  what 
the  roles  of  construction  require,  especially  when  the  averment  is 
ambiguous  and  the  fact  is  not  peculiarly  within  the  knowledge  of 
the  party.  The  averment  here  will  be  satisfied  by  being  interpreted 
with  reference  to  the  mere  issuing  of  the  warrant.  We  cannot 
suppose,  either  that  the  defendant  claims  for  the  House  of  Commons 
the  privilege  of  issuing  a  bad  warrant,  or  that  the  party  questioning 
the  conduct  of  its  officer  admits  such  privilege,  still  less  that  the 
officer  should  exceed  the  limits  of  the  authority  which  the  warrant 
purports  to  vest  in  him. 

'  The  point  lastly  stated  for  argument,  on  behalf  of  the*defendant, 
is  that  the  Speaker's  warrant  issued  in  a  case  where  the  House  of 
Commons  had  jurisdiction,  and  the  courts  of  common  law  have  no 
right  or  power  to  inquire  into  the  formal  mode  in  which  they  have 
proceeded.  But  the  answer  is,  that  we  are  inquiring,  not  how  the 
House  proceeded,  but  how  the  officer  acted.  The  view  that  I  take 
steers  clear  of  all  collision  with  any  privilege  of  the  House,  except 
that  large  and  general  one  to  which  I  first  adverted,  and  renders  it 
unnecessary  to  consider  the  other  objections  to  the  plea.  And, 
though  the  objections  to  this  warrant  may  at  first  sight  appear  of  a 
technical  nature,  they  will  be  found,  on  consideration,  to  involve 
principles  of  vital  importance  to  the  liberty  of  the  subject. 

Jttdgment  f(yi'  the  plaintiff. 


Howard 

V. 

GOSSBT. 


[Mill 


IN   THE   EXCHEQUER  CHAMBER 


(Error  prom  thb  Queen's  Bench.) 
8IK  WILLIAM   GOSSET  v.  HOWARD. 

(10  a  B.  411-460 ;  S.  C.  16  L.  J.  Q.  B.  345.) 
For  head  note,  see  p.  327,  ante, 

Dahaoes  having  been  assessed  (May  27th,  1845)  at  2002.  over 
and  abo^e  costs  &c.,  and  judgment  signed,  in  the  above  case,  the 
defendant  below  brought  a  writ  of  error  in  the  Exchequer  Chamber, 
assigning  error  in  the  common  form.  Joinder.  The  writ  of  error 
^as  argued  in  Trinity  vacation  (i)  an^l  Michaelmas  vacation  (2), 
1846. 


(1)  June  13th  and  loth.  Before 
Tindal,  Ch.  J.,  Coltman,  Maule  and 
Creaswell,  J  J.,  and  Parke,  Alderson 
and  HoHe,  Baiona. 


(2)  November  30th  and  December  Ist. 
Before  Coltman,  Maule  and  (^resswell, 
JJ.,  and  Parke,  Alderson  and  Bolfe, 
Barons. 


1846. 

June  13, 15. 

j^ov.  80. 

Dec.  1. 

1847. 
Feb.  2. 
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GoflSBT  Sir  F,  Thesiger,  Attorney-General,  for  the  plaintiff  in  error 

HowIbd.  (defendant  below),  after  comparing  and  observing  upon  the 

[  412  ]  several  judgments  delivered  in  the  Queen's  Bench,  argued, 

as  to  the  case  itself,  as  follows  : 

First :  The  act  in  question  appearing  to  have  been  done  by  order 
of  the  House  of  Commons,  that  order  is  a  complete  justification  to 
the  officer,  and  a  perfect  answer  to  the  action.  This  point,  though 
it  could  not  be  urged  in  the  Queen's  Bench,  may  be  argued  before 
this  Court,  which  has  not  yet  had  it  under  consideration.  (The 
argument  on  this  subject  is  omitted,  the  Court  of  Error  not 
having  given  any  decision  on  the  point.  The  authorities  cited 
were  for  the  most  part  the  same  as  those  collected  in  Stockdole  v. 
Hansard  (i) ;  the  only  additional  ones  being  stat.  8  &  4  Vict.  c.  9, 
s.  1  (recital);  Co.  Litt.  127b,  and  note  (1)  to  Foxwist  v.  Tre- 
inaine  (2),  as  to  the  form  of  pleading  in  Jay  v.  Topham  (3)  ;  Verdmi 
V.  Dea€le(4),  and  the  pleadings  in  the  same  case  as  set  out  in 
Brownl.  Ent.  129  (5).) 

[  MIS  ]  (Maule,  J. :  *You  contend  that  the  order,  even  if  there  had 

been  no  warrant,  would  have  been  a  justification.) 

It  would.     In  former  times  no  warrant  would  have  been  issued  (6) ; 

(1)  48  B.  E.  326  (9  Ad.  &  El.  1).  (Alderbon,  B.  :  There  is  a  difference 

(2)  2  WmB.  Saund.  209.  between  abusing  known  powers  and 

(3)  14  East,  102,  note  (a)  to  Burdett  assuming  unknown  ones.) 
V.  Abbot 

(4)  2  Show.  300.  If  a  House  of  Parliament  assumed 

(5)  Aldebson,  B.  asked,  with  such  powers,  the  question  raised  would 
reference  to  this  head  of  the  argument,  be  a  constitutional,  not  a  legal  one. 
whether  the  order  of  the  House  would  There  is  no  legal  redress  against  the 
be  conclusive  if  they  directed  that  a  House,  more  than  against  tiiie  Sovereign 
person  should  be  put  to  death.  herself,   if    she    inflicted  a    personal 


The   Attorney 'Oeneral    answered, 


mjury. 


that  he  should  decline  arguing  upon  (^^j^^^  b.:   But  it  does  not, 

any  extreme  and  extravagant  ci«e.  ^^^^^  ^^^^^  ^  ^  ^^^^  ^^^  employed, 

(Aldbrson,   B.  :    It   may    not    be  *^®  <^®°®^  ®*  ^^  Sovereign  or  of  the 

necessary  for  you,  because  the  course  ^^^^  ^^^^  ^  protected.    Your  best 

of   precedent  which    you    rely  upon  answer    is,   that    the    authoiities   do 

may  have  extended  as  far  as  the  case  extend  to  the   case    for  which    you 

of  contempt,  though  not  farther ;  not,  require  them,  and  you  do  not  want 

for  instance,  to  the  turning  a  man  out  niore* 
of  his  freehold.) 

TiNDAL,  Ch.  J. :  That  is  your  beat 

The  supposition  of  an  extreme  abuse  answer.) 
might  be  urged  against  the  jurisdiction, 

however  undeniable,  of  any  Court.  (6)  See  p.  336,  note  (1),  ante. 
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and  here  none  would  have  been  necessary,  if  the  Hoase  had  not       Gobsbt 
dhrected  the  Speaker  to  issue  one.     Then,  Howard. 

Secondly  :  The  warrant,  at  all  events,  was  a  justification,  having 
issued  by  order  of  the  House ;  for  the  officer  is  bound  to  execute 
all  orders  and  warrants  of  the  House  where  no  defect  of  juris- 
diction appears  on  the  face  of  them;  and  here  no  such  defect 
appears,  and  the  warrant  is  alleged  in  the  pleas  to  have  been 
issued  according  to  the  usages  and  privileges  of  the  House  and  the 
law  and  custom  of  Parliament,  which  fact  is  admitted  by  the 
demurrer.  And  the  Court  cannot  go  into  any  further  inquiry. 
This  position  rests  upon  the  same  authorities  as  those  cited  under 
the  first  head  of  the  argument. 

Thirdly :  Assuming  that  the  authority  is  to  be  enquired  into,  the 
proceedings  of  the  House  in  this  case  were  in  pursuance  of  its 
ancient  usages  and  privileges,  and  agreeable  to  the  law  and  custom 
of  Parliament.  On  the  judgments  delivered  in  the  Court  below  it 
is  perhaps  left  doubtful  whether  this  is  admitted  by  the  demurrer, 
at  least  to  the  extent  of  acknowledging  that  the  warrant  itself  was 
framed  according  to  those  privileges,  and  to  that  law  and  custom. 
But  it  is  clear  upon  authority  that  the  powers  claimed  by  the 
several  pleas  are  inherent  in  the  House,  and  essential  to  the 
proper  discharge  of  its  functions :  and,  up  to  the  issuing  *of  a  [  *414  } 
warrant,  this  is  admitted  in  the  judgments  of  Lord  Denman,  Ch.  J. 
and  Coleridge,  J.  (i)  in  the  Court  below.  The  authority  of  the 
Commons,  as  ''  the  general  inquisitors  of  the  realm,**  to  set  on  foot 
examinations,  is  asserted  in  4  Inst.  11,  24.  In  Burdett  v.  Abbot  (2), 
Lord  Ellenborough,  speaking  of  the  House  of  Commons,  saya 
that,  '* independently  "  ''of  any  precedents  or  recognized  practice 
on  the  subject,  such  a  body  must  a  priori  be  armed  with  a  com- 
petent authority  to  enforce  the  free  and  independent  exercise  of  its 
own  proper  functions,  whatever  those  functions  might  be."  In 
StockdaU  v.  Hansard  (3)  Lord  Denman,  Ch,  J.  said:  "  The  Commons 
of  England  are  not  invested  with  more  of  power  and  dignity  by 
their  legislative  character  than  by  that  which  they  bear  as  the 
grand  inquest  of  the  nation.  All  the  privileges  that  can  be 
required  for  the  energetic  discharge  of  the  duties  inherent  in  that 
high  trust  are  conceded  without  a  murmur  or  a  doubt."  Little- 
dale,  J.  added  (4) :  *'  There  is  no  doubt  about  the  right  as  exercised 
l>y  the  two  Houses  of  Parliament  with  regard  to  contempts  or 

(1)  Ante,  pp.  342,  358.  (3)  48  B.  B.  326  (9  Ad.  &  El.  Ho). 

(2)  2  E.  E.  450  (14  East,  1,  138;.  4)  48  E.  E.  441  (9  Ad.  &  EL  168). 
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006BST      insults  o£fered  to  the  Hoase,  either  within  or  without  their  walls ; 

Howard,  there  is  no  doubt  either  as  to  the  freedom  of  their  members  from 
arrest,  or  of  their  right  to  summon  witnesses,  to  require  the  pro- 
duction of  papers  and  records,  and  the  right  of  printing  documents 
for  the  use  of  the  members  of  the  constituent  body;  and  as  to 
any  other  thing  which  may  appear  to  be  necessary  to  carry  on 
and  conduct  the  great  and  important  functions  of  their  charge." 

[  HiB  ]  Pattbson,  J.  (1)  recognized  the  right  of  the  ♦House  to  protect 
itself  by  summary  proceedings  against  obstruction,  and  said  also 
(in  answer  to  an  argument  for  the  defendant) :  "  The  House  is 
armed  with  ample  powers  to  send  for  all  persons  who  can  give 
them  information  either  before  a  Committee,  or  at  the  Bar  of  the 
House." 

Fourthly :  If  the  House  of  Commons  was  acting  in  the  regular 
course  and  exercise  of  its  constitutional  functions,  the  question 
remains,  whether  the  proceeding  by  which  the  House  carried  out 
its  object  was  regular  and  formal  or  not.  But,  on  the  assumption 
now  made  as  to  jurisdiction,  the  Court  of  Queen's  Bench  could  not 
inquire  whether  the  warrant  was  in  such  a  form  as  this  Court 
might  deem  valid.  Some  observations  of  the  learned  Judges  on 
this  point  in  Howard  v.  Oo88et(2)  are  at  variance  with  many 
authorities,  from  the  case  of  The  Earl  of  Shafteslmry  (z)  down- 
wards.   [He  referred   to  the  judgments  of  Colbbidob,  J.,  arUf, 

:  416  ]  p.  343,  and  Lord  Dbnman,  Ch.  J.,  ante,  p.  862.]  But  the  Court 
of  Queen's  Bench  itself,  very  lately,  in  the  case  of  The  Sheriff 
of  Middlesex  (4,)  held  a  warrant  of  commitment  by  the  House 
of  Commons  for  a  contempt  to  be  valid,  though  it  did  not  show 
what  the  contempt  was,  and  the  term  of  imprisonment  stated  was 

[  *417  ]  only  "  during  the  ^pleasure  of  this  House ; "  on  which  grounds 
the  warrant  of  a  justice  of  peace  or  of  an  inferior  Court  would 
have  been  deemed  void:  Rex  v.  James (6),  Ex  parte  Be8set{6). 
Williams,  J. :  in  the  present  case,  viewed  this  point  correctly, 
and  relied  upon  the  case  of  The  Sheriff  of  Middlesex  (4).  (The 
Attomey-Oeneral  here  read  the  judgment  of  Williams,  J.,  in  Howard 
V.  Oosset  (7)  from  "  And  before  I  proceed,"  to  "  Burdett  v.  Abbott) 
That  the  Speaker's  warrant  can  be  treated  like  that  of  a  justice  of 
the  peace  or  an  inferior  Court  is  a  position  unsupported  by  any 

(1)  48  B.  R.  469,  470,  471  (9  Ad.  &  (4)  52  B.  R.  337  (11  Ad.  &  EL  273). 
El.  pp.  209,  210,  213).  (5)  24  E.  H.  611  (5  B.  &  Aid.  894). 

(2)  AnU,  p.327.  (6)  66  R.  B.  46d  (6  Q.  B.  481). 

(3)  6  How.  St.  Tr.  1269.  (7)  Ante,  pp.  354,  355. 
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authority.  An  opposite  doctrine  is  stated  in  8  Hawk.  P.  G.  219,  Gossbt 
B.  2,  c.  15,  s.  73  (7th  ed.) :  **  There  can  be  no  doubt  but  that  the  Howard. 
highest  regard  is  to  be  paid  to  all  the  proceedings  of  either  of 
those  Houses"  (of  Parliament),  "and  that  wherever  the  contrary 
does  not  plainly  and  expressly  appear,  it  shall  be  presumed  that 
they  act  within  their  jurisdiction,  and  agreeably  to  the  usages  of 
Parliament,  and  the  rules  of  law  and  justice."  Whereas  the 
books  abound  with  authorities  showing  that,  in  the  case  of  inferior 
jurisdictions,  an  opposite  presumption  takes  place  if  the  legality 
be  not  made  apparent.  That  the  House  of  Commons  is  a  distinct 
Court  of  Judicature  is  laid  down  in  4  Inst.  23,  28;  and,  in  the 
judgments  of  Lord  Ellenbobough  and  Baylet,  J.  in  Burdett  v. 
^6fcot(i)  (assented  to  by  Lord  Dbnman,  Ch.  J.  in  StockddU  v. 
Haruard  (2)),  it  is  placed  at  least  on  the  level  of  the  superior  Courts. 
So,  in  Burdett  v.  Abbot  (8)  in  the  House  of  Lords  (referred  to  in 
the  present  case  by  Williams,  J.),  Lord  Eldon  *plainly  compared  [  •418  ] 
the  House  of  Commons  to  a  superior  Court  of  Westminster  Hall. 
[He  also  referred  to  the  case  of  The  Earl  of  Shaftesbury  (*),  Reg.  v 
Pa^(5),  Brass  Crosby* s  case  (6),  Rex  v.  Hobhouse{7);  note  (1)  to 
Peacock  v.  Beli  (8) ;  Taylor  v.  Clemson  (9),  judgment  of  the  Court  ; 
Harrison  v.  Wright  (lO) ;  Com.  Dig.  Pleader  (8  M.  24).] 

The  Courts  at  Westminster  have  always  claimed  to  arrest  with-  [  421  ] 
out  using  such  formality  as  is  required  in  warrants  issued  by 
justices  of  the  peace.  In  Throgmorton  v.  AUen  (ii),  cited  in  Mayhew 
V.  Locke  (12),  it  was  held  that  the  Marshal  of  the  King's  Bench 
might  justify  under  the  order  of  the  Chief  Justice,  given  by 
word  of  mouth,  to  arrest  and  have  the  plaintiff  before  him,  to 
answer  &c. 

(AXDBBSON,  B. :  In  the  case  of  an  order  by  a  Judge  for  executing 
sentence  of  death,  there  is  no  warrant  (is). 

Pabkb,  B.  :   That  is  because  there  is  a   record.     The  reason 
appears  from  2  Hale's  P.  C.  409,  c.  57.) 

(1)  12  K.  R.  460  (14  East,  138,  152,    (8)  1  Wms.  Saund.  74  a. 

153,  159,  160).  (9)  66  R.  R.  273  (2  a  B.  978,  1031). 

(2)  48  R.  R.  326  (9  Ad.  &  El.  130).  (10)  13  M.  &  W.  816,  818. 

(3)  12  R.  R.  504  (5  Dow.  199).  (11)  2  Roll.  Abr.  558,  tit.  Trespass 

(4)  6  How.  St.  Tr.  129a  (C)  pi.  2. 

(6)  2  Ld.   Ray.    1105,   1106,  1107,  (12)  7  Taunt.  63,  66. 

1111.  (13)  SeeiJcJc  v.  Antrohm,  2  Ad.  &|E1. 

(6)  3  Wils.  188,  199.  788,  808. 

(7)  2  Chitt.  Rep.  207;  210. 
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G088KT       In  Watson  v.  Bodell{i),  which  was  an  action  of  trespass  against 
HowABD.     the  messenger  of  a  court  of  bankruptcy  for  detaining  the  plaintiff 
in  custody  till  he  paid  costs  in  pursuance  of  an  order  given  by  the 
Commissioner  but  not  under  seal,  Pabee,  B.,  delivering  the  judg- 
ment of  the  Court,  said  that,  if,  in  the  particular  case,  a  warrant 
was  required,  it  ought  to  have  been  under  the  Commissioner's 
hand  and  seal :  but  he  added :  ''It  is  clear  that  a  court  of  record 
[  ^422  ]       may  commit  by  order  to  the  custody  of  its  *officer  in  open  Court, 
as  the  Queen's  Bench  or  Quarter  Sessions,  for  there  is,  or  ought  to 
be,  a  record  of  such  commitment ;  and  the  order  given  sedente  curia 
by  the  Court  in  this  case  would  probably  be  a  protection  to  the 
oflScer."     [He  also  cited   3   Hawk.  P.   C.  pp.   199,   221,  B.  2, 
c.    15,  ss.  87  and  76,  Rex  v.  Jones  (2),  Anonymous  (s),  Saunders 
v.    Melhuish{4,)y    BushelVs    case (6),    Hamond    v.   Howell  (6),    and 
[  424  ]       Bcaurain  v.   Sir   W.  Scott,  (7)]      The    known    forms    of    attach- 
ment   in    the    Queen's    Bench,   Exchequer  and  Common    Pleas 
contain  nothing  to  show  that  the  proceeding  relates  to  a  matter 
cognizable  by  the  particular  Court :  but  it  is  presumed  in  favour  of 
those  Courts.     The  form  in  the  Common  Pleas,  as  given  in  Tidd's 
Practical  Forms,  p.  348  {8th  ed.),  is:  "Attach  C.  D.  so  that  you 
may  have  his  body  before  "  &c.,  "  to  answer  us,  of  and  concerning 
such  things  as  on  our  behalf  shall  be  then  and  there  objected 
against  him."     There  is,  indeed,  on  these  attachments,  an  indorse- 
ment of  the  name  of  the  cause  in  which  the  process  issues ;  but 
that  shows  nothing  as  to  jurisdiction.     The  form  of  attachment  in 
the  Court  of   Chancery  (given  in   2  Smith's  Chancery  Practice, 
658,  8rd  ed.)  is  also  quite  inconclusive  as  to  the  matters  giving 
jurisdiction. 

t  •425  1  (BoLFE,  B. :  What  form  was  used  *in  Mr.  Lechmere  Charltofi's 

case  ?  (8),) 

The  warrant  there  was  more  full,  and  recited  a  very  special  order ; 
such  an  order  was  made  also  in  Mr.  Long  Wellesley's  case  («),  with 
a  formal  adjudication  ;  but  a  less  complete  one  (merely  ordering 
that  the  party  "  do  stand  committed  "  &c.  **  for  his  contempt  of 
this  Court  in  writing  "  &c.  a  paper  recited  in  the  order)  was  held 

(1)  14  M.  &  W.  67,  70.  (6)  1  Mod.  184. 

(2)  1  Stia.  185.  (7)  14  R.  R  749  (3  Camp.  388). 

(3)  1  Salk.  84.  (8)  45  E.  B.  68  (2  My,  &  Or.  816, 

(4)  6  Mod.  73.  343). 

(6)  1  Mod.  119.  (9)  34  R,  R.  159^(2  Buss.  &My.  639). 
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sufficient  m  Ex  parte  Van  Sandau  (i),  on  comparison  of  the  forms       Gobsbt 
in  Mr.  Charlton's  and  Mr.  WelUsUy's  cases  with  earlier  precedents,      howabd. 

(Aldebson,  B.  :  No  doubt  a  Court  may  judge  of  its  own  orders  or 
warrants.  The  House  of  Commons,  if  they  thought  a  warrant  of 
the  Speaker  insufficient,  might  liberate  on  that  ground.) 

In  Ex  parte  Van  Sandau  {i)  a  question  turned  on  the  necessity  of  an 
adjudication  that  contempt  had  been  committed.  But  that  had 
lately  been  held  unnecessary,  in  CobhetVs  case  (2). 

(Aldbbson,  B.  :  That  case  came  before  all  the  Courts. 

Parke,  B.:  There  can  be  no  occasion  to  adjudge  a  contempt 
committed  when  the  process  of  the  Court  itself  has  been  disobeyed.) 

It  appears  to  have  been  the  opinion  of  a  learned  Judge  in  the  Court 
below  that  the  warrant  should  be  circumstantial  enough  to  acquaint 
the  party  arrested  with  the  ground  of  proceeding,  so  that  he  may 
judge  whether  he  will  obey  it  or  not. 

(TiHDAL,  Ch.  J. :  That  would  not  apply  to  the  attachment  from 
the  Common  Pleas.) 

Nor  to  an  arrest  by  merely  sending  the  mace,  as  formerly  practised 
by  the  House  of  Commons. 

(Alderson,  B.  :  It  is  the  practice  of  the  House  of  Lords  now.) 

And  it  cannot  be  assumed,  as  was  suggested  in  the  Court  below, 
that  the  officer  would  orally  communicate  the  cause  of  arrest.  That 
the  latitude  allowed  to  superior  Courts  as  to  the  form  of  their  pro- 
cess is  not  ^granted  to  inferior  ones,  and  that  these  are  strictly  [  *426  ] 
required  to  show  their  jurisdiction,  appears  from  many  authorities, 
among  which  are  Rex  v.  Fowler  (8),  Rex  v.  Eyre  (4),  Rex  v.  Bugger  (6) 
(recognized  as  an  authority  in  Reg.  v.  Thorogood  (6)) :  the  point  is 
also  explained  by  the  case  In  th^  Matter  of  Clarke  (7).  Therefore 
it  was  incorrectly  assumed  in  the  Court  below  that  no  difference 
existed  in  this  respect  between  superior  and  inferior  jurisdictions. 
Then,  if  this   Court  recognizes  the  procedure  of   the   House  of 

(1)  1  Ph.  445,  446,  605.  (6)  24  R,  E.  549  (5  B.  &  Aid.  791). 

(2)  7  Q.  B.  187.  (6)  12  Ad.  &  El.  183,  198. 

(3)  1  Salk.  293.  (7)  57  B.  R.  741  (2  Q.  B.  619). 

(4)  2  Stra.  1066. 
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Q088ET       Commons  as  one  superior  Goart  recognizes  that  of  another  (i),  the 

Howard,     case  comes. 

Fourthly,  to  a  mere  question  on  the  form  of  warrant  adopted  by 
the  House ;  but  that  is,  in  other  words,  a  question  on  the  practice 
of  the  House :  and  no  Court  will  interfere  with  the  practice  of 
another.  Each  Court  has  the  power  of  settling  its  own  practice. 
**  The  course  of  the  Court  is  the  law  of  the  Court,"  Com.  Dig. 
Courts  (Q).  In  Burdett  v.  Abbot  (2)  Mr.  Holroyd  said,  in  argument : 
"  Suppose  a  party  was  arrested  upon  a  void  writ  out  of  C.  B.  as  if 
a  writ  tested  in  one  Term  were  not  returnable  till  the  second  Term, 
which  has  been  held  to  be  a  void  writ ;  if  he  sued  his  writ  of  habeas 
corpm  returnable  in  this  Court  instead  of  in  C.  B.,  this  Court  would 
not  discharge  him,  but  would  refer  him  to  the  Court  out  of  which 
the  writ  issued."  Lord  Ellbnborouoh  answered :  "  Without 
touching  the  question  of  contempt,  I  should  rather  think,  that  if  a 

[  «427  ]  person  arrested  *on  a  process  absolutely  void  upon  the  face  of  it, 
claimed  his  discharge  of  us,  we  should  discharge  him,  whether  it 
were  on  Exchequer  or  Common  Pleas  process.  As  suppose  the 
defect  in  the  process  were  in  a  matter  required  by  positive  statute, 
of  which  all  the  Courts  must  take  cognizance.  If  indeed  it  were  a 
doubtful  matter,  which  might  involve  any  question  as  to  the  practice 
of  another  Court,  we  should  send  him  to  that  Court."  Ex  parte 
Smyth,  in  the  Court  of  King's  Bench  (8)  and  Court  of  Exchequer  (4), 
is  a  direct  authority  on  this  point. 

Fifthly,  the  question,  as  raised  by  Coleridge,  J.  on  the  validity, 
or  by  WioHTMAN,  J.  on  the  sufficiency,  of  the  particular  warrant,  as 
appearing  from  the  contents  of  the  warrant  itself,  is  disposed  of  by 
the  preceding  argument.  The  demurrer  admits  that  it  was  issued 
duly  by  the  proper  person.  Powys,  J.  in  Reg.  v.  Paty  (6),  already 
referred  to,  says  that  things  done  by  the  House  of  Commons  will 
be  presumed  rite  acta,  without  special  recital,  "  by  the  same  reason 
as  we  commit  people  by  a  rule  of  Court  of  two  lines,  and  such  com- 
mitments are  held  good,  because  it  is  to  be  intended,  that  we 
understand  what  we  do."  A  like  intendment  must  be  made  in 
favour  of  a  warrant  drawn  up  by  the  Speaker  of  the  House  of  Com- 
mons ;  he  must  be  taken  to  understand  the  practice,  and  will  not 

(1)  Parke,  B.  referred  to  Lake  v.         (3)  42  H.  B.  509  (3  Ad.  &  EL  719, 
King,  1  Saund.  131,  as  showing  that      724). 

the  Court  of  King's  Bench  will  notice  (4)  42  R  E.  513  (2  Cr.  M.  ^  B.  748 ; 

the  order  and  course  of  proceedings  in  Tyr.  &  G.  222). 

ParHament.  (5)  2  Ld.  Bay.  1108. 

(2)  12  B.  B.  450  (14  East,  63). 
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be  presomed  to  have  issued  a  warrant  in  an  unusaal  form.    But,       aossKT 
even  construing  this  document  as  if  it  had  issued  from  an  inferior      howabd. 
Court,  it  is  sufficient,  for  it  recites  that  the  House  ''  had  that  day 
ordered  that  the  plaintiff  should  be  sent  for  in  the  custody  of  the 
Serjeant-at-Arms  attending  the  said  House  ;  "  *and,  connecting       [  «488  ] 
that  recital  with  the  subsequent  part,  which  "did  require  and 
authorize  the  Serjeant-at-Arms  then  attending  the  said  House  of 
Commons  to   take  into  custody  the  body  of  the  plaintiff,"  it  is 
obvious  that  the  words  **  take  into  custody  "  must  be  understood 
in  the  sense  which  would  make  it  a  fulfilment  of  the  recited  order 
that  he  should  ''  be  sent  for ;  "  and  must  therefore  imply  that  he 
was  to  be  brought  before  the  House.     Coster  v.  Wilson  (i)  shows 
that  the  recital  may  be  so  coupled  with  the  mandatory  part.    Ex 
parte  Ooff  (2)  is  to  the  same  effect,  and  is  recognized  in  Danieli  v. 
Philippsi^). 

(AiiDEBSON,  B.  mentioned  Ex  parte  Foulkes  (4).) 

Petersdorffy  contra : 

No  question  of  privilege  legitimately  arises  in  this  case.  The 
House  of  Commons  is  not  directly  a  party,  but  becomes  so  inci- 
dentally ;  and  the  real  question  is,  whether  a  warrant  at  variance 
with  the  practice  of  Courts  generally,  and  with  established  principle, 
can  be  sustained  merely  because  issued  from  the  House  of  Com- 
mons. It  is  unnecessary  to  deny  that  they,  like  other  superior 
Courts,  may  commit  for  contempt,  though  the  power  of  either 
House  in  this  respect  has  been  to  some  extent  called  in  question  by 
Mr.  Hargrave  in  his  Juridical  Arguments  (6).  But  the  power  is  at 
any  rate  of  a  peculiar  nature,  subject  to  limitations,  dependent  on 
circumstances,  and  founded  on  the  necessity  of  self-protection 
common  to  all  Courts.  This  is  discussed  in  the  judgment  drawn 
up  by  WiLMOT,  J.  *in  Rex  v.  Almon  (6) ;  and  the  power  as  exercised  [  •429  ] 
by  the  House  of  Commons,  is  vindicated  on  the  ground  of  necessary 
self-protection  by  Lord  Ellbnbobough  in  Burdett  v.  Ahhot  (7).  For 
that  necessary  purpose,  the  House,  or  Court,  exercising  the 
authority,  must  themselves  judge  what  is  a  contempt ;  great  lati- 
tude has  been  allowed  in  the  form  of  their  commitments ;  but,  if 

(1)  49  B.  B.  662  (3  M.  &  W.  411).         2  Harg.  Jur.  Arg.  183. 

(2)  3  M.  &  S.  203.  (6)  Wilmot's  Notes  of  Opinions,  &o. 

(3)  1  Cr.  M.  &  R.  662,  673 ;  5.  C.      pp.  254  et  seq. 

5  Tyr.  293,  306.  (7)  12  E.  H.  468,  469  (14  East,  151, 


(4)  15  M.  &  W.  612.  152). 

(5)  Oase  of  Mr,  Perry*s  commitment. 
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OoesvT       they  commit,  an  adjudication  mast  appear  on  their  proceeding  (i). 

Howard.  ^  the  case  of  The  Earl  of  Shaftesbury  {2\  Murray's  case  (3),  Bex  v. 
Flower  (4),  Reg.  v.  Paty  (6),  Brass  Crosby* s  case  (6),  and  the  case 
of  The  Sheriff  of  Middlesex  (7),  in  which  the  commitments  were 
upheld,  adjudications  of  contempt  appeared.  It  may  farther  be 
admitted  that  the  House  of  Commons  has  a  general  inquisitorial 
power;  but  the  question  arising  here  is,  what  means  they  are 
authorized  in  using  to  obtain  evidence. 

The  first  head  of  argument  for  the  plaintiff  in  error  is,  that,  the 
act  of  trespass  appearing  to  have  been  done  by  order  of  the  House 
of  Commons,  no  further  defence  is  necessary.  But  the  issuing  of 
this  warrant  is  a  judicial  act;  for  it  is  not  done  in  the  exercise  of 
legislative  or  inquisitorial  powers;  and,  if  so,  the  proceeding  is 
clearly  cognizable  here  or  by  the  Court  of  Queen's  Bench ;  for  it 
is  well  established  that  a  superior  Court  may  enquire  into  the 
legality  of  process  issuing  from  another  Court,  whether  of  limited 

[•430]       or  of  general  jurisdiction:  Case  of  *Th4!  Marshalsea (s)^  Prigg  v. 
Adams  (9),  Bryant  v.  Clutton  (lO),  Barker  v.  Braham  (il). 

(TiNDAL,  Ch.  J. :  There  the  ca.  sa.  from  the  Queen's  Bench  had 
been  set  aside  before  the  action  was  brought  in  the  Common  Pleas.) 

If  the  general  rule  be  that  process  of  a  superior  Court  may  be 
questioned  in  a  Court  of  co-ordinate  jurisdiction,  the  House  of 
Commons  has  no  privilege  exempting  it  from  such  enquiry.  (He 
then  proceeded  to  discuss  this  point.  The  argument  is  omitted  for 
the  reason  before  given :  p.  364.  He  cited  Hargrave's  preface  to 
Hale  on  the  Jurisdiction  of  the  Lords'  House,  pp.  cxxxv.  et  seq. ; 
note  to  Ashby  v.  mUte,  in  Mr.  Gale's  ed.  of  Ld.  Raymond,  pp.  627 
et  seq. ;  Coundell  v.  John  (12) ;  and  other  authorities  all  of  which  are 
cited  in  Stockdale  v.  Hansard  (13),  or  before  mentioned  in  this  report.) 
At  least,  if  the  warrant  of  the  House  were  illegal  on  the  face  of  it, 
a  court  of  law  might  notice  the  invalidity :  as,  if  they  had  ordered 
a  man  to  be  transported  for  a  contempt. 

(1)  Kelly,  in  the  argument  below,  (6)  3  Wils.  188. 

cited  Oreeii  v.  Elyie,  5  Q.  B.  99,  aa  to  (7)  52  E.  K.  337  (11  Ad.  &  El.  273). 

the  necessity  of  an  adjudication  in  (8)  10  Co.  Eep.  68  b. 

form.  (9)  2  Salk.  674. 

(2)  6  How.  St.  Tr.  1269;  S.  C.  1  (10)  1  M.  &W.  408; /S.  C.  Tyr.  &  O. 
Mod.  144.                                                       843. 

(3)  1  Wils.  299.  (11)3  Wils.  36«. 

(4)  4  E.  E.  662  (8  T.  E.  314).  (12)  2  Salk.  504. 

(5)  2  Ld.  Bay.  1105.  (13)  48  E.  E.  326  (9  Ad.  &  El.  1). 
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(AiiBBBSoN,  B. :  It  does  not  appear  by  any  authority  that  the       gosskt 
House  of   Commons    ever    has    transported.      They  have    been      Howard. 
accastomed  to  commit;    and  there  may  be  a  great    difiEierence 
between  questioning  their  exercise  of  a  new  power  and  examining 
the  grounds  on  which  they  have  exercised  an  old  one.) 

Lord  Kbnton  observed,  in  Rex  v.  Wright  (i) :  "  I  do  not  say  that 

cases  may  not  be  put  in  which  we  would  not  (2)  enquire  whether  or 

not  the  House  of  Commons  were  justified  in  any  particular  measure ; 

if,  for  instance,  they  were  to  send  their  Serjeant-at-Arms  to  arrest 

a  counsel  here  who  was  arguing  *a  case  between  two  individuals,       [  «48i  y 

or  to  grant  an  injunction  to  stay  the  proceedings  here  in  a  common 

action,  undoubtedly  we  should  pay  no  attention  to  it."     In  all 

applications  to  discharge  from  custody  under  warrants  of  the  House 

of  Commons,  the  Courts  have  looked  into  the  document ;  and,  if  it 

professed  to  state  any  ground  of  proceeding,  they  have  not  scrupled 

to  examine  it. 

The  objection,  therefore,  is  open,  that  this  warrant,  on  the  face 
of  it,  does  not  authorise  the  arrest.  The  defendant  has  placed  the 
warrant  on  the  record  as  containing  in  itself  the  ground  of  his 
justification,  according  to  the  rule,  that,  "  In  trespass,  when  the 
defendant  justifies  under  a  writ,  warrant,  precept,  or  any  other 
authority  whatever,  he  must  set  it  forth  particularly  in  his  plea. 
For  it  is  not  sufficient  to  allege  generally  that  he  committed  the 
act  complained  of  by  virtue  of  a  certain  writ  or  other  warrant 
directed  to  him  ;  but  he  must  set  it  forth  specially : "  note  (1)  to 
(rreene  v.  Jones  (s).  Now  the  warrant  here  stated  is  contrary  to 
the  provision  of  Magna  Charta  (stat.  9  Hen.  III.  c.  29),  that  "No 
freeman  shall  be  taken,  or  imprisoned,"  ''  but  by  lawful  judgment 
of  his  peers,  or  by  the  law  of  the  land,"  which  implies,  according  to 
Lord  Coke,  2  Inst  52,  that  a  commitment  must  be  ''by  due  pro- 
cess "  ''  of  law,  and  according  to  the  law  of  the  land ;  "  to  fulfil 
which  condition,  according  to  the  same  authority,  "  the  cause  must 
be  contained  in  the  warrant,"  p.  52 :  and  the  same  doctrine  is  laid 
down  in  p.  591.  The  necessity  of  stating  the  cause  is  enforced  also 
in  Bla.  Com.  vol.  i.  p.  187,  and  in  vol.  iii.  p.  188,  where  the  author 
says  that  *'  the  glory  of  the  English  law  consists  *in  clearly  defining  [  •433  ] 
the  times,  the  causes,  and  the  extent,  when,  wherefore^  and  to  what 
degree,  the  imprisonment  of  the  subject  may  be  lawful.      This  it  is 

(1)  4  B.  E,  649  (8  T.  B.  293,  296).  (3)  1  Wme.  Saund*  298. 

(2)  Sic. 
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Q08SST  which  induces  the  absolute  necessity  of  expressing  upon  every 
Howard,  commitment  the  reason  for  which  it  is  made :  that  the  Court 
upon  an  Iwbeas  corjnu  may  examine  into  its  validity ;  and 
according  to  the  circumstances  of  the  case  may  discharge,  admit  to 
bail,  or  remand  the  prisoner."  To  the  same  effect  are,  2  Hale's 
P.  C.  Ill,  122;  Lamb.  Eirenarch.  87,  B.  2,  c.  2,  and  Dr. 
OroenveWg  case  (i) ;  and  the  doctrine  is  supported  by  the  opinion 
of  HoKT,  Ch.  J.  in  KendaVs  case  (2).  The  objection  of  uncertainty, 
which  prevailed  in  Money  v.  Leach  (8),  is  of  the  same  nature  as  that 
now  taken ;  and  there,  usage,  though  long  continued,  was  held  to 
be  no  answer.  The  necessity  of  describing  the  offence,  not  as 
particularly  as  in  an  indictment,  but  so  far  as  to  show  an  authority 
to  imprison  (4),  is  insisted  upon  by  Best,  Ch.  J.  in  Wickes  v. 
Clatterhuck  (6) :  and  the  judgments  of  this  Court  in  CavdU  v. 
Seffmour(6),  are  strong  on  the  same  i>oint.  Imprisonment  and 
detainer  without  any  cause  shown  are  a  subject  of  complaint  in 
sect.  5  of  the  Petition  of  Bight,  8  Car.  I. :  and  an  Act  of  the  Scottish 
Parliament,  a.d.  1701,  expressly  provides  that  no  person  shall  be 
imprisoned  for  custody  in  order  to  trial  without  a  written  warrant 
"  expressing  the  particular  cause  for  which  he  is  imprisoned  "  (7).  If 
there  be  any  distinction  between  a  warrant  to  commit  and  a  warrant 
[  *438  ]  *to  apprehend,  the  latter  ought  to  be  the  more  carefully  guarded, 
because  such  a  warrant  is  more  likely  to  meet  with  resistance. 

(Pabke,  B.  :  What  specification  of  cause  is  there  in  a  capias  ad 
respondenduvi  ?) 

That  is  merely  civil  process. 

(Pabke,  B.  :  You  say  that  any  process  for  the  purpose  of  arresting 
must  state  a  cause.  The  capias  does  not  even  recite  the  writ  on 
which  it  is  founded.) 

It  shows  that  the  party  is  arrested  at  the  suit  of  A.  B.  in  an  action 
of  debt,  or  on  promises. 

(Aldebson,  B.  :  It  shows  the  motive  of  the  Court  for  taking,  but 
not  the  cause  of  the  taking.) 

(1)  1  Ld.  Bay.  213.  a  cause  at  least  must  appear. 

(2)  6  Mod.  78,  85.  (6)  27  R.  R.  692  (2  Bing.  491,  492). 

(3)  1  W.  Bl.  565.  (6)  55  R.  B.  444  (1  Q.  B.  889). 

(4)  Kelly,  in  the  Court  below,  ad-  (7)  Acts  of  the  Parliaments  of  Soot- 
mitted  that  it  might  not  be  necessary  land,  yol.  10,  p.  272. 

to  show  an  offence,  but  contended  that 
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The  party  taken  knows  from  the  process  what  he  has  to  answer.  Gobbst 

«. 

HOWABD. 

(Aldebson,  B.  :  Does  the  capias  under  stat.  1  &  2  Yict.  c.  110, 
s.  3y  state  that  there  is  cause  for  believing  that  the  defendant  is 
about  to  quit  England  ?) 

No  case  in  which  a  form  is  given  by  statute  can  affect  the  general 
rule.  And  in  the  statutory  form  the  capias  recites  an  action 
pending. 

(Parke,  B.  :  It  is  not  recited,  though  the  fact  is  to  be  inferred 
from  the  practice  of  the  Court.  If  you  scan  the  capias  as  accurately 
as  you  would  a  justice's  warrant,  you  do  not  find  that  there  is  a 
pending  plea. 

AiiDERSON,  B. :  And,  if  you  infer  that  fact  from  the  process  of  the 
Court,  must  not  yon  give  the  same  credit  to  the  process  of  one 
Court  of  superior  jurisdiction  as  to  that  of  another?) 

It  may  be  admitted,  consistently  with  the  argument,  that  a  dis- 
tinction may  exist  between  the  process  of  a  superior  and  that  of  an 
inferior  Court. 

(Aldebson,  B.  :  Then  are  we  to  construe  the  warrant  of  the 
House  of  Commons  as  process  of  a  superior  or  of  an  inferior  Court  ? 
According  to  the  language  of  the  Court  of  Common  Pleas  in  Brass 
Crosby's  case  (i)  it  must  be  ^treated  as  process  of  a  superior  Court.)       [  *434  ] 

That  may  be  admitted :  but  still,  according  to  the  authorities,  it 
ought  to  show,  first,  a  lawful  cause  of  arrest ;  secondly,  a  juris- 
diction, not  only  over  the  subject-matter  but  over  the  person  ;  and, 
thirdly,  a  time  when,  or  an  event  on  which,  the  imprisonment 
shall  determine  :  and,  fourthly,  like  every  other  warrant,  it  ought  to 
have  a  proper  conclusion.  The  instrument  in  question  has  none  of 
these  requisites.  Such  a  document,  if  returned  to  a  habeas  corpus, 
would  not  enable  the  Court  to  judge  whether  the  imprisonment  was 
lawful  or  not.  If  there  have  been  one  or  two  instances  in  which 
the  House  has  issued  warrants  as  vague,  they  are  clearly  irregular, 
and  can  only  have  the  effect  of  weakening  any  argument  that  might 
be  drawn  from  uniformity  of.practice.  As  to  the  forms  of  attach- 
ment; those  against  the  sheriff,  in  the  Queen's  Bench  and 
Exchequer  (2)  do  state  a  cause ;  and,  in  the  case  of  attachment 

(1)  3  was.  199,  204.  (2)  See  Tidd's  Pract.  Forms,  115, 

116,  8th  ed. 
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GofiSBT  against  a  party  for  not  paying  coats,  there  is  a  special  indorsement, 
Howard.  "  ^^^  nonpayment  of  costs,  taxed  '*  &c.  at  so  mach,  **  pursuant  to  a 
rule  of  Court."  Attachments  for  contempt  of  the  Court  of  Chancery 
recite  a  contempt,  and  state  that  the  party  is  to  answer  that  charge, 
and  to  abide  the  order  of  the  Court :  1  Daniell's  Chanc.  Pract.  428, 
2nd  ed.  The  form  in  the  Common  Pleas,  which  has  been  relied 
upon,  is  more  general ;  but  it  does  inform  the  party  what  he  is 
called  upon  to  do ;  and  an  indorsement  is  always  added,  which 
renders  the  information  complete.  And,  further,  the  particular 
form  cited  is  one  known  and  used  in  the  Court  for  a  long  series  of 
years,  and  is  addressed  to  the  sheriff,  as  an  officer  of  the  Court. 
I  ♦iss  ]  Possibly,  too,  even  this  form,  according  ♦to  the  doctrine  of  Money 
V.  Leach  (i)  might  not  be  held  good  on  the  ground  of  long  usage,  if 
it  were  now  called  in  question. 

(Aldebson,  B.  :  The  usage  there  was  that  of  a  particular  person, 
the  Secretary  of  State  for  the  time  being.  The  practice  of  a  Court 
is  the  usage  of  the  country,  the  common  law.  The  usage  of  the 
Lord  Mayor  would  be  quite  a  different  thing.  Money  v.  Leach  (i) 
does  not  meet  the  question  whether  general  warrants  issued  by  a 
Court  according  to  its  immemorial  usage  would  or  would  not  be 
good.  Supposing  it  could  be  shown  that  the  House  of  Commons 
had,  from  time  immemorial,  issued  warrants  like  this,  do  you  say 
they  would  still  be  invalid  ?) 

At  least  this  warrant  is  without  parallel  in  the  practice  of  other 
Courts.  As  to  the  Lord  Chancellor's  warrant  in  Dicas  v.  Lord 
Brougham  (2),  its  validity  maybe  doubted ;  on  the  trial,  no  question 
was  raised  upon  its  form. 

It  cannot  be  maintained  that  this  proceeding  is  analogous  to 
process  for  obtaining  the  attendance  of  witnesses.  That  is  not 
compulsory  in  the  first  instance.  There  must  be  disobedience 
before  an  attachment  issues.  The  superior  Courts  do  not  begin  by 
sending  for  a  witness  in  custody.  But  on  this  warrant  it  appears 
that  the  House  of  Commons  does  so.  No  usage  has  been  shown 
which  authorizes  them  so  to  proceed.  Nor,  indeed,  does  it  appear 
by  the  warrant  that  the  party  named  is  required  to  come  and  give 
evidence. 

(Alderson,  B.  :  That  objection  arises  if  you  construe  the  warrant 
like  that  of  a  magistrate.) 

(1)  1  W.  Bl.  555.  (2)  6  Car.  &  P.  249. 
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At  any  rate,  a  power  is  exercised  which  the  superior  Coarfcs  do  not       Gosskt 
assume.  Howakd. 

(Alderson,  B.  :  It  is  the  daily  practice  to  commit  persons  *in       [  *436  ] 
order  that  they  may  give  evidence,  in  criminal  cases.) 

That  is  mider  stats.  1  &  2  Phil.  &M.  c.  13,  s.  5,  and  2  &  3  Phil.  &  M. 
c.  10,  B.  2  (1),  in  case  of  felony  ;  but  the  power  is  a  limited  one ;  the 
party  committed  is  in  the  presence  of  the  justice,  and  is,  in  a 
manner,  in  contempt,  by  not  finding  recognizances. 

(Aldbbson,  B.  :  How  would  that  be  in  the  case  of  a  married 
woman  ?) 

A  married  woman  refusing  to  find  surety  for  her  appearance  at 
Quarter  Sessions  to  give  evidence  in  a  case  of  felony  may  be  com- 
mitted: Bennet  v.  Wat8an(2).  In  Evans  v.  Ree8(s),  where  the 
plaintiff  had  been  summoned  to  give  evidence  before  a  justice  on  a 
charge  of  assault,  and,  on  his  non-appearance,  the  justice  issued 
his  warrant  for  bringing  the  plaintiff  before  him  to  find  bail  to 
appear  and  give  evidence  at  the  Assizes,  this  Court  held  the  pro- 
ceeding invalid.  Lord  Denman,  Ch.  J.  intimated  an  opinion  that 
the  only  ground  on  which  a  commitment  could  be  maintainable 
would  have  been  contempt ;  and  Littledale,  J.  said  **  this  warrant 
is  clearly  illegal,  even  if  the  magistrate  had  the  power  of  com- 
pelling the  attendance  of  the  witness  by  warrant.'*  Stat.  2  &  3 
Vict.  c.  71,  s.  22,  empowers  a  police  magistrate  to  issue  his 
warrant  for  bringing  a  witness  before  him  who  has  been  served 
vfith  summons  and  disobeys  (4).  These  Acts,  and  stat.  6  Geo.  IV. 
c.  16,  B.  83,  authorising  Commissioners  of  Bankrupt  to  bring  before 
them  by  warrant  persons  deemed  capable  of  giving  information  as 
to  the  bankrupt  or  his  estate,  and  not  attending  on  summons, 
afford  the  only  instances  in  which,  even  by  statute,  such  a  power 
can  be  exercised. 

A  test  which  has  been  often  applied  to  the  validity  of  warrants        [  437  ] 
is,  what  the  consequence  would  be  if  resistance  were  made  and  the 
officer   killed.      In    The    Countess   of  Rutland's   case (5)    ''it   was 
resolved,  that  the  sheriff,  or  any  other  by  his  authority,  who  makes 

(1)  And  see  stat.  1 1  &  12  Vict.  c.  42,  (4)  And  see,   now,  as    to   justices 
«.  20.  generally,  stat.  11  &  12  Vict.  c.  42, 

(2)  3  M.  &  S.  1.  s.  16,  and  sched.  (L.  2),  (L.  3),  (L.  4). 

(3)  54  B.  R.  533  (12  Ad.  &  El.  55, .  (5)  6  Co.  Rep.  52  b,  54  a. 
57,  59,  60). 
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G068BT  an  arrest  of  the  person  of  another,  ought  on  the  arrest  to  show  at 
HowABD.  whose  suit  it  is ;  out  of  what  Court,  for  what  cause  he  makes  it " 
.&c.  ''If  the  officer  be  demanded  he  must  show  his  warrant:" 
1  Hale's  P.  G.  588 ;  and,  if  the  warrant  be  not  lawful,  as  if  the 
name  of  the  bailiff,  &c.,  be  interlined  after  sealing,  ''  if  such  bailiff 
be  killed,  it  is  but  manslaughter,  and  not  murder :  *'  1  Hale's  P.  C. 
457.  To  the  same  effect  are  the  case  on  the  circuit  of  Northampton 
cited  in  the  case  High  Commission  (i)  in  12  Co.  Bep.  (i),  and  the  dicta 
in  Burslem  v.  Fein  (2)  and  Housin  v.  Barrow  (8) ;  and  the  doctrine 
of  these  is  supported  by  Hood* a  case  (4).  And  on  an  indictment 
for  murder  it  could  not  be  contended  that  the  warrant,  because 
issued  by  the  Speaker  of  the  House  of  Commons,  was  not 
examinable. 

Then,  if  the  warrant  pleaded  be  bad,  the  other  matters  stated  in 
the  pleas  cannot  aid ;  they  are  only  explanatory,  and  matter  of 
inducement.  It  is  not  even  stated  that  the  acts  complained  of  were 
done  in  obedience  to  the  orders  and  resolution  of  the  House.  And 
in  general,  where  a  party  justifies  under  a  specific  authority  in  law, 
if  that  authority  fails,  he  cannot  avail  himself  of  proceedings 
anterior  to  the  defective  one.  The  justification  here  is,  and  must 
be,  rested  on  the  warrant  itself.  A  sheriff,  if  he  had  executed  an 
[  *^^  ]  invalid  ^warrant,  could  not  allege  that  it  was  founded  upon  a  valid 
judgment. 

(The  Attorney 'General  said  he  admitted  that  the  order  of  the 
House  alone  could  not  be  a  defence  to  the  individual  officer,  but  that 
he  must  rely  upon  the  warrant. 

Parke,  B.  :  Then,  if  the  warrant  is  bad,  the  defence  fails.) 

The  pleas  allege  that  the  proceedings  of  the  House  were  according 
to  their  usages  and  privileges  and  the  law  and  custom  of  Parlia- 
ment ;  but  they  do  not  state  that  the  warrant  itself  was  so. 

Lastly,  it  is  questionable  whether  the  warrant,  as  set  out,  justifies 
the  several  acts  complained  of  in  the  declaration.  It  recites  an 
order  that  the  plaintiff  should  be  sent  for  in  the  custody  of  the 
Serjeant-at-Arms,  and  then  requires  the  Serjeant-at-Arms  **  to  take 
into  custody  the  body  of  the  plaintiff."  That  authorises  a  single 
act  of  arrest,  not  carrying  him  from  one  room  to  another,  im- 
prisoning him,  then  compelling  him  to  return,  and  imprisoning 

(1)  12  Co.  Eep.  49.  (3)  3  E.  R.  135  (6  T.  E.  122). 

(2)  2  Wils.  47,  48.  (4)  1  Moo.  C.  C.  281. 
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him  again,  which  are  several  substantive  trespasses,  and  not  oiie       Gossst 
trespass  with  aggravations.  Howabd. 

(C&BsswELL,  J. :  You  say  that  the  warrant  is  an  authority  to  take 
him,  and  not  to  fetch  him. 

Maule,  J.:  Might  not  the  officer  move  him  an  inch?  For,' 
in  strictness,  all  the  allegations  might  be  satisfied  by  his  having 
been  moved  an  inch  and  then  detained  for  another  moment.  Each 
moving  would  be  a  separate  trespass.) 

The  warrant  should  have  directed  the  officer,  not  only  to  take,  but 
to  detain  the  plaintiff  in  custody,  and  to  bring  him  &c.  On  these 
pleadings  it  may  as  well  be  supposed  that  the  plaintiff  was  twice 
detained  for  several  hours  as  for  several  moments. 

(Maule,  J. :  That  might  have  been  matter  for  a  replication. 
The  plea  itself  states,  in  effect,  that  the  defendant  did  no  more 
than  was  necessary  ♦to  bring  him  before  the  House.  [  '^ss  ] 

BoLFE,  B. :  Is  not  the  warrant,  in  effect,  an  order  to  fetch  ? 

Pabke,  B.  :  You  say  it  is  only  an  order  to  take  him,  not  to 
detain  him  one  minute.) 

Sir  F.  Thesi^er,  Attorney-General,  in  reply : 

As  to  the  power  of  the  Houses,  generally,  to  commit  for  con- 
tempt, which  has  been  questioned  in  some  degree  on  the  authority 
of  Mr.  Hargrave,  that  writer  says,  in  vol.  i.  p.  8  of  his  Juridcial 
Arguments  (i) :  "  I  understand  it  to  be  clearly  part  of  the  law  and 
custom  of  Parliament  in  England,  that  each  House  of  Parlia- 
ment may  enquire  into  and  imprison  for  breaches  of  privileges :  " 
and  he  goes  on  to  cite  instances.  The  argument  and  authorities 
for  the  plaintiff  in  error  on  the  subject  of  privilege  have  not  been 
answered.  (The  reply  on  this  head  is  omitted.  In  addition  to  the 
authorities  before  mentioned,  the  Attorney-General  cited,  as  to  the 
irresponsibility  with  which  certain  bodies  and  individuals,  and 
among  these  the  Judges,  are  invested,  in  the  discharge  of  public 
functions,  Floyd  v.  Barker  (2) ;  judgments  of  De  Grey,  Ch.  J.  and 

(1)  Opinion  on  the  commitment  of      Bmid. 
The  Hon.  Simoti  Butter  and  Mr.  Oliver         (2)  12  Co.  Bep.  23. 
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Q08SXT       Blackbtonb,  J.  in  Miller  v.  Seare  (i) ;  Oamett  v.  Ferrand  (2) ;  judg- 
HowABD.     nient  of  Holt,  Ch.  J.  in  Groenvelt  v.  BurweU  (3) ;  judgment  of  Lord 

Mansfield  in  Mostyn  v.  Fabrigas  (4).) 

The  plaintiff  in  error  relies  upon  the  warrant,  as  that  which 

alone  can  justify  him  individually  in  executing  the  order  of  the 

Hotrse. 

(Maule,  J. :  It  mighfc  have  been  another  question,  if  the  House 
[  •440  ]       had  merely  *issued  theyr  order,  whether  the  6fficer  might  not  have 
justified  under  that  at  once,  with9ut  stating  a  warrant.) 

That  was  the  course  taken  in  Jay  v.  Topham  (5).     Then  as  to  the 
generality  of  this  warrant.     The  words  ''per  legem  terrtB,''  in  Magna 
Charta,  do  not  advance  the  argument  for  the  defendant  in  error, 
because  it  is  a  question  in  each  case  what  is  the  Ux  terra  applicable 
to  the  subject-matter.      The  passages  cited  from  Blackstone  apply 
to  warrants  of  commitment ;  and  that  in  8  Comm.  138,  is  too 
general  in  its  assertion  ;  it  is  contradfcted,  for  instance,  by  the  prac- 
tice on  attachments.     The  passages  from  Hale  and  Lambard,  and 
the  cases  of    Wickes  v.   Clutterbuck  (6)   and  Cattdle  v.  Seymour  (7) 
related  to  warrants  of  justices  of  the  peace ;  and  all  these  aatho- 
rities,  except  the  last,  and  2  Hale*s  F.G.  Ill,  relate  to  warrants  of 
commitment.     KendaVa  case  (8)  was  that  of  a  commitment  by  a 
Secretary  of  State.    It  was  argued  that  warrants  to  apprehend 
should  be  more  strictly  guarded  than  warrants  of  commitment : 
but  Hale  (2  P.  G.  Ill)  says  that  a  warrant  for  apprehension,  not 
containing  the  cause  specially,  is  not  therefore  void,  if  de  facto  the 
matter  be   within  the  jurisdiction  of  the  justice,   and   it   be   so 
averred.     Such  warrants  are  often  issued  on  suspicion  merely  :  and 
in  case  of  felony  the  apprehension  may  be  without  any  warrant. 
Money  v.  Leach  (9)  does  not  show  that  every  warrant  which  may 
be  termed  general  is  void.     And  in  li^x  v.  Tubbs  (lo)  a  warrant  "  to 
[  •441  ]      impress  seamen,  *sea-faring  men,  and  persons  whose  occupations 
and  callings  were  to  work  in  vessels  afad  boats  upon  rivers,"  was 
fully  recognized  as  valid,  on  the  grounds  of  usage  and  necessity. 

(Alderson,  B.  :  That  was  not  properly  a  general  warrant :  it  was 

(1)  2  W.  Bl.  1141,  114o,  1147.  (7)  55  R.  R.  444  (1  Q.  B.  889). 

(2)  30  R.  R.  467  (6  B.  &  C.  611,  625).  (8)  5  Mod.  78. 

(3)  1  Ld.  Ray.  454,  468.  (9)  1  W.  Bl.  555. 

(4)  1  Cowp.  161,  172.  (10)  2  Cowp,  512.    See  JUxy,  IVatfs^ 

(5)  14  East,  102,  note  («).  35  R.  B.  262  (1  B.  &  Ad.  166),  as  to 

(6)  27  R.  R.  692  (2  Bing.  483).  writs  of  assistance. 
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a  warrant  against  a  particular  class  of  persons,  over  whom  the       Gobbbt 
Crown  had  always  had  that  power.)  Howard. 

Stdll  the  recognition  of  it  is  inconsistent  with  the  universal  rule 
contended  for  on  the  other  side.  And  the  decision  in  Money  v. 
Leach  (i)  may  be  grounded  on  the  distinction  taken  by  Aldbbsok,  B., 
in  the  present  case,  between  acts  of  an  individual  and  acts  of  a 
Court-  Committal  for  the  purpose  of  giving  evidence  is  a  stronger 
apphcation  of  the  lex  terrce  than  appears  reconcileable  with  the 
argument  on  the  other  side.  Biit  all  the  authorities  relating  to 
warrants  of  magistrates  become  unimportant,  when  it  is  admitted 
that  warrants  of  the  House  of  Commons  stand  on  the  same  footing 
as  process  of  the  superior  Courts. 

{Petersdorff  denied  that  he  had  meant  to  make  any  absolute 
admission  to  this  effect.) 

.The  authorities  before  cited  establish  the  point,  and  refute  the 
doctrine,  laid  down  in  the  Court  of  Queen's  Bench,  that  warrants 
of  the  House  of  Commons  are  to  be  tried  by  the  same  rule  of  con- 
struction as  those  of  a  justice  of  peace,  or  rather  that,  in  proportion 
as  the  Court  is  higher  in  rank,  the  construction  ought  to  be  more 
strict. 

(Aldbbson,  B.:  The  rule  as  to  construction  depends  on  the  extent 
of  jurisdiction  rather  than  on  the  dignity  of  the  Court.  The  juris- 
diction of  a  justice  of  peace  is  limited,  and  contrary  to  the  common 
law ;  and  therefore  it  is  necessary  to  see,  on  the  face  of  his  proceeding, 
*that  he  has  not  gone  beyond  his  jurisdiction.)  [  *4i2  ] 

Prinul  facie  an  inferior  Court  has  not  jurisdiction;  a  superior 
has;  though  there  may  be  a  superior  Court  which  has  not 
jurisdiction  over  the  whole  kingdom.     *     *     * 

Cur.  adv.  vult. 

Pabee,  B.,  in  this  vacation  (February  2nd),  delivered  the  judgment       [  447  ] 
of  the  Court  : 

This  case  was  argued  very  ably  and  elaborately  at  the  sittings  of       [  448  ] 
this  Court  of  Error  after  Trinity  and  Michaelmas  Term  last.  During 
the  interval  between  the  two   sittings  we  have  lost  our  deeply 
lamented  chief,  the  Lord  Chief  Justice  Tindal;  and,  if  the  surviving 

(1)  1  W.  Bl.  655. 
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GoBBCT  members  of  this  Court  had  had  any  difference  of  opinion  upon  the 
HowABD.  judgment  \^hich  they  ought  to  pronounce,  they  would  ceriainl}* 
have  desired  the  attendance  of  the  other  Judges  who  now  compose 
the  Court,  upon  a  second  argument  of  this  important  case.  But, 
my  brothers  Aldbrson,  Coltman,  Maule,  Bolfe,  Cresswbll  and 
myself,  who  heard  the  whole  argument,  agreeing  entirely  in 
opinion,  we  have  thought  it  unnecessary  to  require  that  assistance. 

Upon  the  argument,  every  case  bearing  upon  the  question  under 
consideration,  or  relating  to  the  powers  and  privileges  of  Parlia- 
ment, was  brought  before  us  and  commented  upon.  We  deem  it 
right  to  abstain  from  giving  an  opinion  upon  some  of  the  questions 
as  to  the  privileges  of  the  House  which  were  discussed  by  the 
learned  counsel,  because  our  judgment  in  no  way  depends  upon 
them.  We  need  not,  therefore,  decide  whether  the  House  of  Com- 
mons is  the  sole  judge  of  its  own  privileges  not  merely  when  it  is 
adjudicating  on  their  alleged  violation  but  in  all  cases,  so  that 
whatever  it  commands  must  be  deemed  to  be  in  conformity  to 
them,  and  the  mere  order  of  the  House  under  all  circumstances 
is  a  sufficient  justification  precluding  all  inquiry  into  its  legality  by 
any  ordinary  Court :  because  we  find  that  the  privileges  involved 
in  this  case  are  not  in  the  least  doubtful,  and  the  warrant  of  the 
Speaker  is,  in  our  opinion,  valid,  so  as  to  be  a  protection  to  the 
officer  of  the  House,  upon  a  principle  which,  as  it  applies  to  the 
[  '449  ]  *process  and  officers  of  every  superior  Court,  must  surely  be 
applicable  to  those  of  the  High  Court  of  Parliament  ajid  each 
branch  of  it. 

The  question  arises  upon  a  writ  of  error  after  a  judgment  on 
demurrer  to  pleas  in  an  action  of  trespass :  and  all  we  have  to 
determine  is  whether  those  pleas,  or  any,  and  which,  of  them,  are 
a  good  answer  to  the  declaration  of  the  plaintiff  below,  complaining 
of  a  trespass.  In  order  to  do  so,  we  must  decide  whether  the 
defendant  was  justified  or  not  in  doing  the  act  complained  of  by 
the  authority  relied  on  in  the  pleas,  and  consequently  whether  that 
authority  was  sufficient  in  point  of  law. 

The  trespass  alleged  is  an  assault  on  the  plaintiff,  the  carrying 
him  along  a  passage  to  a  room,  and  then  along  another  passage  to 
another  room,  and  detaining  him  there. 

The  first  and  second  pleas  do  not  differ  from  each  other  in  any 
respect  necessary  to  be  noticed.  They  both  state  that  certain 
matters  came  on  to  be  discussed  and  debated  in  the  House  of 
Commons ;  that  it  was  considered  by  that  House  to  be  necessary 
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that  the  plaintiff  should  be  questioned  and  examined  at  the  Bar  of  Gosset 
the  House  touching  these  matters ;  that  an  order  of  the  House  was  Howard. 
made  that  he  should  attend  the  House  forthwith,  of  which  order  he 
had  notice;  that  he  wilfully  and  contemptuously  refused  to  obey 
the  order,  and  concealed  himself  for  the  purpose  of  avoiding  attend- 
ance on  the  House;  and  thereupon,  in  order  to  compel  the 
attendance  of  the  plaintiff  at  the  Bar  of  the  House  to  be  questioned 
on  those  matters,  it  was  ordered  and  resolved  by  the  House  that 
the  plaintiff  should  be  sent  for  and  brought  before  the  House  in  the 
custody  of  the  Serjeant-at-Arms,  and  that  the  Speaker  should  issue 
his  warrant  ^accordingly :  that  the  Speaker  did  issue  his  warrant  [  *450  ] 
accordingly:  by  which  warrant,  after  reciting  therein  that  the 
House  of  Commons  had  that  day  ordered  that  the  plaintiff  should 
be  sent  for  in  the  custody  of  the  Serjeant-at-Arms,  he  required  and 
authorised  the  Serjeant-at-Arms  to  take  into  custody  the  body  of 
the  plaintiff:  and  the  defendant  then  proceeds  to  justify,  as 
Serjeant-at-Arms,  all  the  trespasses  complained  of,  including  the 
detaining  of  the  plaintiff  until  he  could  bring  him  before  the 
House. 

The  third  plea  states  that  it  was  ordered  by  the  House  that  the 
plaintiff  should  attend  the  House  to  answer  a  charge  against  him  of 
a  breach  and  contempt  of  privilege ;  of  which  order  he  had  notice ; 
that  he  did  not  attend,  but  wilfully  and  contemptuously  and  with- 
out reasonable  cause  disregarded  the  order,  and  concealed  and 
secreted  himself ;  and  thereupon  an  order  and  warrant,  similar  to 
those  in  the  first  and  second  pleas,  were  made,  under  which  there 
is  a  similar  justification. 

The  fourth  plea  states  an  order  to  attend  (without  assigning  the 
cause  of  the  order),  and  a  wilful  disobedience  of  the  order  and 
warrant  as  before. 

Upon  the  argument  of  the  demurrer  to  these  pleas,  the  Court  of 
Queen's  Bench  were  divided :  but  judgment  was  given  by  the 
majority  for  the  plaintiff ;  and  that  on  the  ground  of  a  defect  in  the 
warrant:  and  the  question  which  we  have  to  decide  is  the  same, 
whether  the  warrant  was  defective  or  not. 

For  it  cannot  be  disputed  that  the  House  of  Commons  has  by 
law  the  particular  powers  to  take  into  custody  which  in  the  three 
first  pleas  it  is  expressly  averred  to  have  exercised ;  and  we  have 
nothing  to  do  with  any  other.  First,  that  House,  which  forms  the 
"^Great  Inquest  of  the  Nation  (4  Inst.  p.  11),  has  a  power  to  institute  [  *43i  ] 
inquiries  and  to  order  the  attendance  of  witnesses,  and,  in  case  of 
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GoasBT  disobedience  (whether  it  has  not  even  without  disobedience,  we 
HowIbd.  need  not  inquire) ,  bring  them  in  custody  to  the  Bar  for  the  purpose 
of  examination.  And,  secondly,  if  there  be  a  charge  of  contempt 
and  breach  of  privilege,  and  an  order  for  the  person  charged  to 
attend  and  answer  it,  and  a  wilful  disobedience  of  that  order,  the 
House  has  undoubtedly  the  power  to  cause  the  person  charged  to 
be  taken  into  custody  and  to  be  brought  to  the  Bar  to  answer  the 
charge:  and,  further,  the  House,  and  that  alone,  is  the  proper 
judge  when  these  powers  or  either  of  them  are  to  be  exercised. 
These  are  the  only  questions  of  privilege  involved  in  this  inquiry 
independently  of  the  form  of  the  warrant. 

The  first  of  these  two  propositions  was  rightly  admitted  in  the 
judgments,  in  this  case,  of  Lord  Denman  and  my  brother  C!ole- 
BiDOE,  as  well  as  in  that  of  my  brother  Williamb  in  this  case,  and 
was  not  disputed  by  my  brother  Wightman,  nor  at  the  Bar  on  the 
argument  of  this  case  (see  also  Stockdale  v.  Hansard  (i)  ) :  and  the 
second  is  equally  clear;  for  it  belongs  at  least  to  every  superior 
Court. 

The  question  therefore  turns  upon  the  form  of  the  warrant  alone. 
If  it  be  good,  and  if  it  authorised  all  that  is  alleged  to  have  been 
done  by  virtue  of  it,  the  defendant  was  justified :  if  it  were  bad,  or 
if  it  did  not  authorise  all  that  the  defendant  did,  he  was  not 
justified ;  for  it  was  admitted,  and  properly  so,  on  the  part  of 
[  *452  ]  the  defendant,  that  he  could  not  justify  under  the  order  of  *the 
House  independently  of  the  warrant,  because  the  order  authorised 
no  particular  person  to  take  the  plaintiff.  To  connect  the  defendant 
with  the  order,  a  warrant  to  him  was  necessary. 

The  answer  to  the  question  as  to  the  validity  of  the  warrant 
depends  mainly  upon  a  preliminary  point :  on  what  principle  is  the 
instrument  to  be  construed  ?  Is  it  to  be  examined  with  the  strict- 
ness with  which  we  look  at  the  warrants  of  magistrates  or  others 
acting  by  special  statutory  authority  and  out  of  the  course  of  the 
conmion  law,  or  is  it  to  be  regarded  as  the  mandate  or  writ  of  a 
superior  Court  acting  according  to  the  course  of  the  common  law  ? 

The  Judges  who  composed  the  majority  of  the  Court  of  Queen's 
Bench  seem  all  to  have  thought  that  the  Speaker's  warrant  was  to 
be  strictly  construed ;  and  Lord  Denman  and  my  brother  Colbbidoe 
appear  to  have  assimilated  it  to  the  warrant  or  commitment  of  a 
justice  of  the  peace,  and  applied  the  same  rules  of  construction  to 
which  such  an  instrument  is  always  subjected.  All  these  three 
(1)  48  E.  E.  326  (9  Ad.  &  El.  116). 
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Judges  held  it  to  be  void,  because  it  did  not  show  a  sufficient  GoasBr 
authority  on  the  face  of  it  to  justify  the  defendant  in  all  he  admitted  Howard. 
to  have  done,  though  they  did  not  agree  in  the  nature  of  the  defect. 
If  this  had  been  the  case  of  a  magistrate  acting  under  some  statute 
which  gave  him  a  special  authority  to  take  a  man  into  custody 
under  the  same  circumstances  as  are  stated  in  the  three  first  pleas, 
we  should  no  doubt  have  agreed  with  those  learned  Judges  that  a 
warrant  in  a  similar  form  would  have  been  void,  those  circum- 
stances not  appearing  upon  the  face  of  it ;  for,  in  the  case  of  special 
authorities  given  by  statute  to  justices  or  others  acting  out  of  the 
ordinary  course  of  *the  common  law,  the  instruments  by  which  they  [  '^ss  ] 
act,  whether  warrants  to  arrest,  commitments,  or  orders,  or  con- 
victions, or  inquisitions,  ought,  according  to  the  course  of  decisions,  to 
show  their  authority  on  the  face  of  them  by  direct  averment  or  reason- 
able intendment.  Not  so  the  process  of  superior  Courts  acting  by  the 
authority  of  the  common  law.  In  the  argument  of  the  case  of 
Peacock  v.  BeU  (i)  the  rule  as  to  pleading  is  well  expressed  thus : 
''  The  rule  for  jurisdiction  is,  that  nothing  shall  be  intended  to  be 
out  of  the  jurisdiction  of  a  superior  Court,  but  that  which  specially 
appears  to  be  so ; "  "  nothing  shall  be  intended  to  be  within  the 
jurisdiction  of  an  inferior  Court  but  that  which  is  so  expressly 
alleged : "  and  therefore  the  majority  of  the  Court  held  that,  the 
Courts  of  Counties  Palatine  being  superior  Courts,  the  record  in 
those  Courts  need  not  state  the  cause  of  action  to  have  arisen 
within  the  jurisdiction.  In  like  manner  it  is  presumed,  with 
respect  to  such  writs  c^s  are  actually  issued  by  superior  Courts,  that 
they  are  duly  issued,  and  in  a  case  in  which  they  have  jurisdiction, 
unless  the  contrary  appears  on  the  face  of  them ;  as  it  would,  for 
instance,  if  a  writ  of  capia$  for  a  criminal  matter  issued  from  the 
Common  Pleas,  or  a  writ  in  a  real  action  (before  the  abolition  of 
such  remedies)  from  the  King's  Bench,  or  a  real  action,  not  in  the 
Crown's  case,  in  the  Exchequer :  in  all  which  cases  the  want  of 
jurisdiction  would  appear.  But  writs  issued  by  a  superior  Court, 
not  appearing  to  be  out  of  the  scope  of  their  jurisdiction,  are 
valid,  and  of  themselves,  without  any  further  allegations,  a  protection 
to  all  officers  and  others  in  their  aid  ^acting  under  them;  and  that  [  '^oi  ] 
althoogh  they  be  on  the  face  of  them  irregular,  as  a  capias  against  a 
peeress  {Countess  of  Rutland's  case  (2) ) ;  or  void  in  form,  as  a  capias 
ad  respondendum  not  returnable  the  next  Term,  Parsons  v.  Loyd  (3)  ; 

(1)  1  Saund.  74.  (3)  3  Wils.  341. 

(2)  6  Co.  Bep.  54  a. 
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G068ET       for  the  officers  ought  not  to  examine  the  judicial  act  of  the 
Howard.     Court  whose  servants  they  are,  nor  exercise  their  judgment  touching 
the  validity  of  the  process  in  point  of  law,  but  are  bound  to 
execute  it,  and  are  therefore  protected  by  it:  Turner  v.  Felgate(i)^ 
Cotes  V.  Michill  (2).     Many  of  the  writs  issued  by  superior  C!ourt8 
do  upon  the  face  of  them  recite  the  cause  of  their  issuing  and  show 
their  legality  :  writs  of  execution  for  instance :  others  however  do 
not,  and,  though  unquestionably  valid,  are  framed  in  a  form  which, 
if  they  had  proceeded  from  magistrates  or  persons  having  a  special 
jurisdiction  unknown  to  the  common  law,  would  have  been  clearly 
insufficient  and  rendered  them  altogether  void.     A  capias  ad  respon- 
dendujn,  for  example,  issued  before  the  recent  statute  1  &  2  Viet. 
c.  110,  states  no  original  writ,  no  affidavit  of  debt,  nor  any  plea 
commenced  before  the  capias  issued ;  and  it  is  still  unquestionably 
valid :  yet,  if,  instead  of  being  issued  by  a  superior  Court,  it  had 
proceeded  from  an  individual  who  had  a  special  limited  power  by  a 
statute,  after  an  original  writ  from  Chancery  directed  to  him,  or 
after  a  suit  instituted  and  affidavit  of  debt,  to  command  another  to 
be  arrested,  a  warrant  in  this  form  would  have  been  as  clearly  bad. 
So  the  forms  of  writs  of  attachment  from  the  superior  Courts  do  not 
state  the  previous  steps,  of  a  charge  of  contempt,  the  rule  of  Court 
L  *455  ]       that  it  should  issue,  or  the  nature  of  the  contempt.     *That  issued 
from  the  Common  Fleas  (not  against  officers  of  the  Court  merely, 
but  against  individuals)  is  simply  to  order  the  sheriff  to  bring  the 
party  into  Court  on  a  certain  day  to  answer  to  her  Majesty  of  and 
concerning  those  things  which  on  her  behalf  shall  then  and  there 
be   objected  against   him.     There  is  no  recital  of  any  previous 
proceeding,  no  statement  of  the  nature  of  the  charge,  none  of  the 
adjudication  of  the  Court  that  it  ought  to  be  answered  ;  yet  this  writ 
is  as  unquestionably  good  as  it  would  have  been  unquestionably 
bad  had  it  been  issued  by  a  magistrate  or  other  individual  who  had 
a  special  jurisdiction  to  punish  for  such  offences  as  would  constitute 
a  contempt  of  Court  or  any  other  particular  offence.    It  appears, 
indeed,  that,  if  a  writ  of  a  superior  Court  expressed  no  cause  at  all, 
it  would  be  legal,  and  the  defendant  not  bailable,  according  to  what 
Lord  Coke  says  in  The  Brewers'  case  (3).     It  was  a  mistake  to 
assert,  as  was  done  at  the  Bar,  that  an  adjudication  of  a  contempt 
was  a  necessary  part  of  every  committal  for  a  contempt,  and  that 
an  attachment  would  be  invalid  without  it.     It  is  not  so  in  the 

(1)  1  Lev.  95.  (3)  1  Roll.  Rep.  134. 

(2)  3  Lev.  20. 
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superior  Goorts  of  common  law,  as  has  been  before  stated,  nor  in       Gossbt 
the  Court  of  Chancery,  as  Lord  Lyndhurst  has  lately  decided :  Ex      Howard. 
parte  Van  Sandau  (i). 

The  proceedings  of  the  House  of  Commons  in  the  two  cases 
stated  in  the  pleadings,  in  each  of  which  it  is  acting  for  itself  and 
enforcing  its  own  lawful  authority,  bear  a  close  analogy  to  cases  of 
contempt  in  which  the  superior  Courts  in  Westminster  Hall  are 
acting  for  themselves  and  are  enforcing  theirs.  If,  in  these  Courts, 
the  *writ  of  attachment  need  not  state  any  special  grounds  in  order  [  *456  ] 
to  show  that  the  Court  is  acting  duly,  formally  and  regularly,  what 
good  reason  can  be  assigned  for  requiring  the  House  of  Commons 
to  do  so  ?  If  the  writ  of  attachment  in  the  general  form  used  is  a 
protection  to  the  sheriff,  the  officer  of  the  Court  executing  it  (as  it  . 
undoubtedly  is),  and  he  need  state  nothing  in  his  plea  but  the  issuing 
of  the  attachment  (Levinz's  Entries,  p.  191  (2),  Britton  v.  Cole  (3), 
Com.  Dig.  Pleader  (8  M  24)  ),  why  should  not  the  warrant  of  the 
Speaker  in  a  general  form  be  equally  a  protection  to  the  Serjeant- 
at-Arms,  the  proper  officer  of  the  House?  We  are  clearly  of 
opinion  that  at  least  as  much  respect  is  to  be  shown,  and  as  much 
authority  to  be  attributed,  to  these  mandates  of  the  House  as  to 
those  of  the  highest  Courts  in  the  country ;  and,  if  the  officers  of 
the  ordinary  Courts  are  bound  to  obey  the  process  delivered  to 
them,  and  are  therefore  protected  by  it,  the  officer  of  the  House  of 
Commons  is  ds  much  bound  pad  equally  protected.  The  House 
of  Commons  is  a  part  of  the  High  Court  of  Parliament,  which  is 
without  question  not  merely  a  superior  but  the  Supreme  Court  in 
this  country,  and  higher  than  the  ordinary  courts  of  law :  Lord 
Camdem  in  Entick  v.  Carrington  (4).  And,  if  we  give  credit  to  the 
courts  of  common  law  that  they  will  not  issue  writs  of  attachment 
except  in  due  course  and  in  accordance  with  the  po^^rs  which  the 
law  gives  them,  and  that  notwithstanding  the  possible  abuse  of  the 
liberty  of  the  subject  to  which  this  principle  may  give  rise  by 
enabling  a  Court  to  imprison  for  any  cause,  why  should  we  not 
equally  give  credit  to  both  branches  *of  the  High  Court  of  Parlia-  [  *457  ] 
ment  that  they  also  will  duly  execute  their  powers  in  obedience  to 
the  law  from  which  they  derive  them,  and  to  which,  in  common 
with  all  other  Courts,  they  are  subject,  though  this  course  may 
also  possibly  lead  to  the  same  consequence,  the  abuse  of  the  liberty 
of  the  subject  by  their  imprisoning  any  one  at  their  mere  will  and 

(1)  1  Ph.  445,  605.  (3)  1  Salk.  408. 

(2)  Oshorre  t.  Brookhouat.  (4)  19  How.  St.  Tr.  1047. 
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OoMBT  pleasure  ?  The  possibility  of  abuse,  which  is  urged  as  an  objection 
Howard,  to  the  power  of  either  House  to  issue  its  mandate  in  such  a  form, 
is  no  valid  argument  against  its  existence.  If  it  were,  it  would 
apply  equally  to  all  the  superior  Courts,  which  without  doubt  have 
such  power ;  and  it  would  apply  also  to  the  other  admitted  legal 
powers  of  these  Courts,  which  may  be  abused  without  adequate 
remedy.  In  case  of  an  improper  exercise  of  the  power  of  attach- 
ment by  a  court  of  law  or  equity,  or  by  either  branch  of  the  High 
Court  of  Parliament,  there  can  be  no  appeal :  the  only  remedy  is 
by  application  to  the  sense  of  justice  of  each  Court:  and  it  would 
be  improper  to  suppose  that  any  one  of  them  would  be  more  likely 
to  abuse  the  power,  or  less  likely  to  grant  redress,  than  another. 

That  the  rule  which  we  have  stated  does  prevail  with  respect  to 
the  proceedings  of  the  High  Court  of  Parliament  is  proved  by 
numerous  authorities.  Mr.  Justice  Powys,  in  lieg,  v.  Paty  (i),  says 
that ''  the  House  of  Commons  is  a  great  Court,  and  all  things  done 
by  them  are  intended  to  have  been  rite  €u:ta,  and  the  matter  need 
not  be  BO  specially  recited  in  their  warrants ;  by  the  same  reason 
as  we  commit  people  by  a  rule  of  Court  of  two  lines,  and  such 
I  *^^  ]  commitments  are  held  *good,  because  it  is  to  be  intended,  that  we 
understand  what  we  do."  Mr.  Justice  Blackstone  says,  in  Brass 
Crosby's  case  (2) :  ''  Little  nice  objections  of  particular  words  and 
forms,  and  ceremonies  of  execution,  are  not  to  be  regarded  in  the 
acts  of  the  House  of  Commons ;  it  is  our  duty  to  presume  the  orders 
of  that  House,  and  their  execution,  are  according  to  law.*'  And 
Hawkins  sums  up  the  authority  thus :  ''  There  can  be  no  doubt 
but  that  the  highest  regard  is  to  be  paid  to  all  the  proceedings  of 
either  of  those  Houses,  and  that  wherever  the  contrary  does  not 
plainly  and  expressly  appear,  it  shall  be  presumed  that  they  act 
within  their  jurisdiction,  and  agreeably  to  the  usages  of  Parliament, 
and  the  rules  of  law  and  justice" :  8  Hawk.  P.  C.  219,  B.  2,  c.  15, 
s.  78.  Citations  may  be  multiplied  to  the  same  efifect.  Sir  T. 
JoNBS  in  Lord  Shaftesbury's  case  (3) :  '*  The  course  of  all  Courts 
ought  to  be  considered,  for  that  is  the  law  of  the  Court,"  *'and 
it  has  not  been  affirmed,  that  the  usage  of  the  House  of  Lords  has 
used  to  express  the  matter  more  particularly  on  commitments  for 
contempts,  and  therefore  I  shall  take  it  to  be  according  to  the  course 
of  Parliament."  Gould,  J.  in  Reg.  v.  Paty  (4) :  ''  A  commitment 
of  the  House  of  Commons,  which  is  superior  to  this  Court,*'  "  is 

(1)  2  Ld.  Bay.  1108,  (3)  6  How.  St.  Tr.  1296. 

(2)  3  Wil8.  205.  (4)  2  Ld.  Bay.  1106. 
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not  reversible  for  form."     Lord  Tbntbrdbn,  in  Rex  v.  Hobhouse  (i),       Qosset 
says  :  "  We  cannot  enquire  into  the  form  of  the  commitment,  even      howabd. 
supposing  it  is  open  to  objection  on  the  ground  of  informality." 

If,  then,  we  construe  the  warrant  of  the  Speaker  with  only  the 
same  respect  that  we  should  show  to  a  writ  out  of  any  of  the  Courts 
of  Westminster,  we  clearly  *think  we  ought  to  hold  it  to  be  valid.  [  •459  ] 
From  the  three  first  pleas  we  know  that  in  fact  it  issued  in  a  matter 
in  which  the  House  had  clearly  jurisdiction,  and  that  it  properly 
issued ;  and  in  its  form  there  is  nothing  to  show  the  contrary.  The 
matter  in  the  fourth  plea,  though  it  does  not  show  affirmatively  that 
it  did  issue  in  a  matter  within  their  jurisdiction,  does  not  show  the 
contrary :  and,  as  the  order  is  within  the  scope  of  their  general 
jurisdiction,  we  cannot  say  that  it  was  unduly  made.  The  House 
bad  an  undoubted  right  to  order  the  plaintiff  into  custody,  and  to 
have  him  brought  to  the  Bar,  and  had  also  as  much  right  over  its 
own  forms  as  any  other  Court  has.  It  must  be  presumed  that  this 
is  the  right  form,  being  that  which  it  has  chosen  to  adopt :  and,  if 
we  inform  ourselves  by  consulting  precedents,  we  know  that  it  is  in 
a  form  not  improper ;  for  there  are  many  in  a  form  as  general  with 
respect  to  the  recital,  and  some  equally  so  as  to  the  mandatory  part  : 
Printed  Report  of  the  Committee  of  Privilege  in  Howard  v.  Oosset^ 
99,  101,  108,  104,  105,  115  (2). 

For  these  reasons  we  think  that  the  warrant  was  valid.  And 
the  difference  between  the  opinion  of  this  Court  and  that  of  the 
majority  of  the  Queen's  Bench  is  only  this :  that  they  construe  the 
warrant  as  they  would  that  of  a  magistrate,  we  construe  it  as  a 
writ  from  a  superior  Court.  The  authorities  relied  upon  by  them 
relate  to  the  warrants  and  commitments  of  magistrates ;  they  do 
not  apply  to  the  writs  and  mandates  of  superior  *Courts,  still  less  [  *4eo  ] 
to  those  of  either  branch  of  the  High  Court  of  Parliament. 

One  question  only  remains  :  Was  the  warrant  such  as  to  authorise 
all  the  trespasses  complained  of  ?  It  appears  to  us  that  we  ought 
to  read  the  mandatory  part  in  connexion  with  the  recital :  and,  so 
reading  it,  it  seems  to  us  clear  that  it  authorises  the  defendant  to 
do  that  which  the  recited  order  commanded :  viz.,  not  merely  to 
take  the  plaintiff,  but  to  bring  him  to  the  Bar.  In  this  respect  both 
my  late  brother  Williams  and  my  brother  Colbbidoe,  and  we  think 
rightly,  differed  from  Lord  Denman  and  my  brother  Wightman. 

(1)  2  Chit.  Bep.  210.  Howard  v.  Oosset,  and  to  report  their 

(2)  Second  Beport  from  '*  the  Select  observations  and  opinions  thereon  to 
Committee  appointed  to  enquire  into  the  House."  Dated  20th  June,  1 84d. 
the   proceedings   of    the    action    of     Appendix,  Nos.  4, 5. 
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QossET  «        We  agree  therefore  with  my  late  brother  Williams,  and  consider 
Howard.      ^^^^  warrant  as  valid ;  and  are  of  opinion  also  that  the  defendant 

was  justified  by  it  in  all  which  he  did. 
And  for  these  reasons  we  think  that  the  judgment  of  the  C!ourt 

of  Queen's  Bench  on  all  the  pleas  ought  to  be  reversed. 

Judgment  reversed. 


IN   THE   QUEEN'S   BENCH. 


/"/is  PEMBERTON   v.   COLLS. 

April  16. 
-««y  8.  (10  a  B.  461—473;  S.  C.  16  L.  J.  Q.  B.  403;   11  Jur.  1011.) 

[  461  ]  Case  for  slander  of  a  clergyman. 

1st  count,  stating  words  spoken  of  plaintiff  in  his  profession  as  follows 
(with  innuendoes,  and  an  inducement  stating  only  that  plaintiff  was  vicar 
of  a  church,  and  defendant  a  clergyman,  and  that  plaintiff  had  always  con- 
ducted himself  well  in  his  profession) :  **  The  very  day  I  came  into 
residence,  Dr.  P."  (plaintiff)  ** sent  for  me:  I  went  and  dined  with  him; 
and  the  wine  must  have  been  drugged ;  for  I  took  but  two  glasses,  and  was 
quit-e  stupified.  While  in  this  condition,  Dr.  P.  put  a  bill  into  my  hands, 
and  requested  me  to  sign  it,  saying,  *  I  wish  to  have  it  as  a  security  for  the 
payment  of  130/.  per  annum  for  reading  for  you  at  the  new  church-'  I 
answered,  *  Well,  give  me  a  pen  and  I  will  sign  it.*  Immediately  I  had 
signed  it,  Dr.  P.  snatched  it,  up,  and,  laughing,  said,  *  This  will  be  quite 
safe.'  The  bUl,  I  think,  was  drawn  for  2,500/.  or  2,600/. :  but,  having  been 
stupified  with  the  wine,  I  do  not  rightly  remember."  **  You  cannot  sup- 
pose that  I  can  visit  a  man  who  so  cheated  me  at  my  first  coming.'* 
Innuendo,  that  plaintiff  fraudulently  obtained  the  bill  from  defendant 
while  he  was  stupified  with  drugged  wine. 

2nd  count,  stating  words  spoken  of  plaintiff  in  his  profession  (with 
innuendoes,  but  no  further  material  inducement)  as  follows:  "Dr.  P. 
placed  before  me  a  bill.  I  signed  :  I  do  not  know  for  what  amount  it  was, 
whether  for  2,000/.  or  3,000/. ;  for  I  was  completely  pigeoned  by  Dr.  P. :  " 
innuendo,  that  plaintiff  had  obtained  the  bill  from  defendant  by  fraud. 

Special  damage,  that  plaintiffs  curate  believed  him  guilty  of  the  miscon- 
duct, and,  by  reason  thereof,  was  prevented  from  cordially  and  effectuall}' 
assisting  plaintiff  in  the  clerical  duties  and  spiritual  concerns  of  the  parish. 

On  motion  in  arrest  of  judgment,  after  verdict  for  plaintiff,  Held : 

That  the  1st  count  was  good,  because  the  words  there  set  forth  reflected 
upon  the  plaintiff  in  his  profession. 

That  the  2nd  count  was  bad,  becaui<e  the  words  there  did  not  so  reflect. 

V^enire  de  novo  awarded. 

Cask.  The  first  count  of  the  declaration  stated  that,  before  and 
at  the  time  of  the  committing  &c.,  plaintiff  had  been  and  was  a 
[  •4t)2  ]  clergyman  of  the  United  *Church  of  England  and  Ireland  as  by 
law  established,  in  Holy  Orders,  and  then  was  the  vicar  of  the 
vicarage  of  Wandsworth  in  the  diocese  of  Winchester  in  England : 
that  plaintiff  has  always  conducted  himself  in  his  said  function  and 
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character  of  a  clergyman  with  piety,  honesty  and  morality :  that  Pembebtok 
defendant  was  also  a  clergyman  of  the  United  Church  &c. :  yet  collb. 
defendant,  well  knowing  the  premises,  but  contriving  &c.  to  injure 
plaintiff  and  also  the  character  of  the  plaintiff,  and  to  degrade  him 
ia  his  said  character  of  a  clergyman,  heretofore,  and  after  the 
passing  of  a  certain  statute  made  &c.  (3  &  4  Vict.  c.  86),  intituled 
"  An  Act  for  better  enforcing  Church  discipline,*'  to  wit  on  &c.,  in  a 
certain  discourse  which  defendant  then  had  with  one  George  William 
Cockerell  and  divers  other  good  and  worthy  subjects  &c.  of  and 
concerning  plaintiff  and  of  and  concerning  him  in  his  said  profession 
of  a  clergyman,  and  relating  to  himself  the  defendant,  in  the 
presence  and  hearing  of  the  said  6.  W.  C,  falsely  and  maliciously 
spoke  and  published  of  and  concerning  plaintiff  the  several  false, 
scandalous,  malicious  and  defamatory  words  following  of  and  con- 
cerning plaintiff,  and  of  and  concerning  him  in  his  said  profession 
of  a  clergyman  of  the  said  United  Church,  and  relating,  to  himself, 
the  said  defendant :  viz.  **  The  very  day  I "  (meaning  defendant) 
"  came  into  residence.  Dr.  Pemberton  "  (meaning  plaintiff)  "  sent 
for  me"  (meaning  defendant)  :  "I"  (meaning  defendant)  "went 
and  ♦dined  with  him  "  (meaning  plaintiff) ;  "  and  the  wine  must  [  •468  ] 
have  been  drugged;  for  I"  (meaning  defendant)  **  took -but  two 
glasses,  and  was  quite  stupified.  While  in  this  condition,  Dr. 
Pemberton'*  (meaning  plaintiff)  ''put  a  bill  into  my  hands,  and 
requested  me  "  (meaning  defendant)  "  to  sign  it,  saying,  *  Colls  * " 
(meaning  defendant),  '' '  just  put  your  name  to  this  ;  I  wish  to  have 
it  as  a  security  for  the  payment  of  1802.  per  annum  for  reading  for 
jou  at  the  new  church.'  I"  (meaning  defendant)  "answered, 
'Well,  give  me  a  pen  and  I  will  sign  it;  but  I  thought  I  had 
HufiSciently  satisfied  you  *  "  (meaning  plaintiff).  "  Immediately  I  " 
^meaning  defendant)  "had  signed  it.  Dr.  Pemberton"  (meaning 
plaintiff)  "  snatched  it  up  and  walked  to  the  fire  hi  order  to  dry  the 
.signature,  and,  laughing,  said,  '  This  will  be  quite  safe :  I '  "  (mean- 
ing plaintiff)  "'will  take  care  of  this.'  The  bill,  I"  (meaning 
defendant)  "  think,  was  drawn  for  2,500/.  or  2,600/« :  but,  having 
been  stupified  with  the  wine,  I"  (meaning  defendant)  "do  not 
rightly  remember."  And,  in  another  part  of  the  same  discourse 
which  defendant  then  had  with  the  said  G.  W.  C.  of  and  concerning 
plaintiff,  the  defendant,  in  the  presence  and  hearing  of  the  said 
<i.  W.  C,  falsely  and  maliciously  spoke  and  published  of  and  con- 
cerning plaintiff  the  other  false  &c.  words  following  of  and  concerning 
plaintiff,  and  of  and  concerning  him  in  his  said  profession  of  a 
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Pembkbton  clergyman  as  aforesaid,  and  of  and  relating  to  himself  the  defen- 
Colls.  daut,  viz.:  "  You  cannot  suppose  that  I"  (meaning  defendant) 
''  can  visit  a  man "  (meaning  plain tifiO  '*  who  so  cheated  me '' 
(meaning  defendant)  ''at  my  first  coming'*  (thereby  meaning  that 
plahitiff  had  fraudulently  obtained  the  said  bill  from  defendant, 
whilst  he,  defendant,  was  stupified  with  drugged  wine). 
[  ^^  ]  The  second  count  stated :  That,  after  the  passing  of  the  statute 

&c.,  to  wit,  on  &c.,  defendant,  further  contriving  &c.  to  injure 
plaintiff  and  to  degrade  him  in  his  said  character  of  a  clergyman,  in 
a  certain  other  discourse  which  defendant  then  had  with  a  certain 
other  person,  to  wit  one  Charles  Haydon,  and  divers  other  good  &c., 
of  and  concerning  plaintiff,  and  of  and  concerning  him  in  his  said 
profession  of  a  clergyman  of  the  said  United  Church,  and  relating  to 
himself,  defendant,  in  the  presence  and  hearing  of  the  said  Charles 
Haydon,  and  in  the  presence  and  hearing  of  the  said  other  good  &g., 
falsely  and  maliciously  spoke  and  published  of  and  concerning 
plaintiff,  and  of  and  concerning  him  in  his  said  profession,  the 
several  false  &c.  words  following  of  and  concerning  plaintiff,  and  of 
and  concerning  him  in  his  said  profession  of  a  clergyman  as  afore- 
said, and  relating  to  himself  the  defendant,  viz. ''  Dr.  Pemberton  " 
(meaning  plaintiff)  **  placed  before  me  "  (meaning  defendant)  "  a 
bill.  I "  (meaning  defendant)  *'  signed  :  I  '*  (meaning  defendant) 
*'  do  not  know  for  what  amount  it  was,  whether  for  2,0002.  or 
8,000Z. ;  for  I ''  (meaning  defendant)  **  was  completely  pigeoned  by 
Dr.  Pemberton  "  (meaning  plaintiff;  thereby  meaning  that  plaintiff 
had  obtained  the  said  bill  from  defendant  by  fraud). 

There  was  a  third  count,  which  it  is  unnecessary  to  state. 
The  declaration  concluded  by  averring  that,  by  means  of  the 
premises,  plaintiff  has  been  and  is  greatly  injured  in  his  said  cha- 
racter and  profession  of  a  clergyman,  and  brought  into  pubUc 
scandal  &c. ;  insomuch  that  divers  neighbours  &c.  have,  by  reason 
[  ^465  ]  i&c,  suspected  and  believed,  *and  still  suspect  &c.,  plaintiff  to  have 
been  guilty  of  the  misconduct  so  imputed  to  him  by  defendant,  and 
to  be  a  person  of  immoral  and  irreligious  character.  And  also,  by 
means  of  the  premises,  the  said  G.  W.  Cockerell,  then  being  the 
curate  of  the  plaintiff  in  the  said  parish  of  Wandsworth,  did  suspect 
and  believe  plaintiff  to  have  been  guilty  of  the  misconduct  so  as 
aforesaid  imputed  to  plaintiff  by  defendant,  and  then,  and  for  a  long 
space  of  time,  to  wit  &c.,  during  all  which  time  the  said  G.  W.  C* 
continued  to  be  the  curate  of  plaintiff  in  the  said  parish,  the 
said  G.  W.  C,  by  reason  of  the  premises,  and  by  reason  of  his  so 
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saspecting  «&c.  as  aforesaid,  was  prevented  from  cordially  and  effec-    Pbubehton 
tually  acting  with  and  assisting  plaintiff  in  the  clerical  duties  and       colls. 
the  spiritual  concerns  of  the  said  parish  as  he  otherwise  would  have 
done.     Other  special  damage  was  laid,  which  it  is  unnecessary  to 
state  (1). 

Pleas;  1.  Not  guilty.  Issue  thereon.  2.  As  to  that  part,  and 
so  much,  of  the  said  declaration,  wherein  it  is  alleged  that  by  means 
of  the  premises  the  said  6.  W.  Cockerell  &c.  (reciting  the  special 
damage  first  above  set  forth) ;  and  that  also  by  means  of  the 
premises  &c.  (reciting  the  other  special  damage) :  defendant  says  : 
That  the  said  supposed  occurrences,  matters  and  things  as  aforesaid 
in  this  plea  mentioned  did  not,  nor  did  any  or  either  of  them,  or  any 
part  thereof  respectively,  occur,  happen  or  arise  through  or  by 
means  or  by  reason  of  the  premises  in  the  declaration  mentioned, 
or  any  or  either  of  them  or  any  part  thereof,  in  manner  and  form 
*^as  in  the  said  declaration  is  in  that  behalf  alleged.  Conclusion  to  [  *^^  1 
the  country.    Issue  thereon. 

On  the  trial,  before  Lord  Denman,  Ch.  J.,  at  the  Kingston  Spring 
Assizes,  1846,  a  verdict  was  found  for  the  plaintiff  on  the  first  and 
second  counts  with  2001.  damages  (2).  In  Easter  Term,  1846,  Shee, 
Serjt.  obtained  a  rule  to  show  cause  why  the  judgment  should  not 
be  arrested  on  the  ground  that  no  actionable  slander  appeared  on 
the  record ;  or  why  a  venire  de  novo  should  not  be  awarded,  or  a 
new  trial  had.     He  cited  note  (1)  to  Hamhleton  v.  Veere  (3). 

Chambers  and  Peacock  now  showed  cause  (4)  : 

If  only  one  of  the  counts  be  good,  judgment  will  not  be  arrested, 
but  a  venire  de  novo  awarded  (5).  But  both  the  first  and  the  second 
count  are  good  ;  for  each  sets  out  a  slander  actionable  even  without 
special  damaga  Causing  a  person,  under  the  influence  of  drugs,  to 
sign  that  which  he  is  disabled  from  understanding  is  a  cheat  of  the 
class  mentioned  in  2  Hawk.  P.  C.  113  (7th  ed.;,  b.  1,  c.  71,  s.  1,  as 
punishable  at  common  law  :  and  the  charge  need  not  appear,  in  a 
count  for  slander,  with  the  precision  requked  in  an  indictment. 

(1)  There  was  no  evidence  of  it  at  case  was  argued  as  if  the  form,  of  the 
the  trial,  and  the  LosB  Chief  Justice     poatea  had  excluded  any  other. 

so  directed  the  jury.  (3)  2  Wms.  Saund.  171  a,  6th  ed. 

(2)  The  verdict  was  taken  without      And  see  note  (b),  ibid, 

excluding    any   part   of    the    special  (4)  Before  Lord  Denman,   Ch.  J., 

damage :    but  it  was  agi'eed,   on  the  Patteson,  Wightman  and  Erie,  JJ. 

discussion  in  Banc,  that  there  was  no  (5)  See  Day  v.  Robinson  ^  1  Ad.  &E1. 

foundation  for  a  verdict  except  as  to  554 ;  Empaon  v.  Oriffin,  1 1  Ad.  &  El. 

the  damage  above  set  forth ;  and  the  186. 
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Pkmbbbton  But,  further,  the  plaintiff  is  averred  to  have  been  a  clerk  in  Holy 
CoLLB.  Orders ;  the  words  had  reference  to  him  in  that  character,  and  were 
[  •♦fty  ]  injurious  to  him  in  his  profession,  and  *were  therefore  actionable, 
according  to  the  rule  laid  down  in  1  Starkie  on  Slander,  117,  et  geq. 
(2nd.  ed.),  c.  3.  The  charge  was  one  which  might  have  subjected 
him  to  suspension  or  deprivation,  to  ecclesiastical  censure,  or  to 
punishment  imder  the  Church  Discipline  Act,  3  &  4  Yict.  c.  86. 
Ayliffe,  Parerg.  208,  states,  as  the  causes  of  deprivation  generally, 
want  of  capacity,  contempt,  and  crimes;  and  then,  in  a  more 
particular  enumeration,  speaks  of  ''  irreligion,  gross  scandal ;  some 
heinous  crime,  as  murder,  manslaughter,  perjury,  forgery,  &c." 
The  charge  in  question  implies  at  least  a  '^  gross  scandal."  Again, 
Ayliffe,  ib,  238,  treats  the  offences  punishable  by  ecclesiastical 
jurisdiction  as  forming  three  classes,  the  second  comprehending 
those  contrary  **  to  justice  towards  our  neighbour,"  of  which  kind 
are  simony,  usury,  defamation,  subornation  of  perjury  in  an 
Ecclesiastical  Court,"  &c.  But,  independently  of  ecclesiastical 
punishment  or  loss  of  professional  advantage,  the  words  are 
slanderous  as  tending  to  lessen  the  plaintiff's  efficiency  in  his 
profession,  and  on  this  ground  are  actionable,  as  it  is  to  say  of 
a  physician  that  he  is  "no  scholar:  "  Caw  drey  v.  Highley  (i) :  of 
a  barrister  that  he  is  "  a  dunce  :  "  Peard  v.  Jones  (2) :  or  to  slander 
a  justice  of  peace  in  his  office  (though  no  pecuniary  loss  can  follow) ; 
or  to  say  of  a  tradesman  that  he  is  insolvent,  though  the  words  be 
not  coupled  with  any  mention  of  his  dealings  in  trade :  1  Stark. 
Sland.  119,  180,  139,  c.  3. 

(Pattbson,  J. :  Insolvency  has  a  direct  reference  to  the  trades- 
man's ability  to  carry  on  his  business.     But  would  it  be  actionable 
to  say  of  a  tradesman,  without  reference  to  his  business,  that  he 
[  •468  J      *had  been  guilty  of  fraud  ?) 

To  say  that  a  clergyman  has  committed  such  an  offence  implies 
that  he  is  not  competent  to  carry  on  his  profession. 

(Pattbson,  J. :  Then  you  would  contend  that  any  vituperative 
words,  spoken  of  a  clergyman,  are  actionable.) 

The  distinction  applying  to  this  point  is  thus  laid  down  by  Mr. 
Starkie:  **  Where  the  office,  profession,  or  employment  of  the 
plaintiff,   requires   great   talent    and    high    mental    attainments, 

(1)  Cro.  Car.  270.  (2)  Cro.  Car.  382. 
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general  words,  imputing  want  of  ability,  are  actionable  without  Pkmbbbtow 
t'xpress  reference  to  his  particular  character,  for  they  necessarily  colls. 
include  an  ability  "  (inability  (i))  "  to  discharge  the  duties  of  such  a 
situation;  but  where  the  employment  is  of  a  mere  mechanical 
nature,  the  words  to  be  actionable  must  be  applied  to  it  clearly  and 
unequivocally :  "  1  Stark.  Sland.  185.  Blunden  v.  Eustace  (2)  is  an 
instance  in  which  general  words  were  held  actionable  because  they 
implied  unfitness  for  a  place  usually  filled  by  an  officer  of  skill  and 
responsibility.  The  cases  of  the  physician  and  barrister  turn  upon 
the  same  principle.  To  charge  a  physician  with  insolvency  would 
not  be  actionable.  The  principle  contended  for  is  also  explained 
in  the  following  passage.  ''Where  a  person  holds  an  office  or 
situation,  in  which  great  trust  and  confidence  must  be  reposed  in 
him,  words  which  impeach  his  integrity  generally,  though  they 
contain  no  express  reference  to  his  office,  are  actionable ;  since 
they  must  necessarily  attach  to  him  in  his  particular  character, 
and  virtually  represent  him  as  unfit,  to  hold  that  office  or  situation  :  " 
1  Stark.  Sland.  131.  The  author  adds,  as  examples,  the  dictum  in 
Ijord  *Toumsend  v.  Dr,  Hughes  (3),  that  to  say  of  a  Bishop  "  he  is  a  [  •^e*  ] 
wicked  man"  is  actionable  ;  and  the  decision  in  How  v.  Prin  (4), 
that  an  action  lies  for  saying  of  a  justice  of  peade  that  he  was  *'  a 
Jacobite,  and  for  bringing  in  the  Prince  of  Wales  and  Popery."  In 
the  present  case,  therefore,  it  is  sufficient  that,  the  plaintiff  being  a 
clergyman,  the  defendant  accused  him  of  fraud.  So  it  would  be 
actionable  to  call  a  military  officer  a  coward,  though  without 
express  reference  to  his  profession. 

(Patxeson,  J. :  The  words  here  are  laid  as  spoken  of  the  plaintiff 
in  his  profession ;  but  they  do  not  purport,  and  are  not  shown  by 
innuendo,  to  be  so.  According  to  your  argument,  that  allegation 
may  be  struck  out.) 

It  is  enough  that  he  was  a  clergyman  when  they  were  spoken. 

(Eble,  J. :  Is  there  any  authority  for  saying,  generally,  that 
words  tending  to  bring  a  person  who  is  a  clergyman  into  disrespect 
are  therefore  actionable  ?) 

Kone  has  been  found,  but  the  dictum  in  Townseud  v.  Dr.  Hughes  (3). 

(1)  So  in  Ist  edit.,  p.  132.  of  scandalum  niagnatum,  grounded  on 

(2)  Cro.  Jac.  504.  stat.    2  Ric.  II.   c  5.      And  see  the 

(3)  2  Mod.  150,  160.  The  dictum  judgments  of  Atkins,  J.  and  Nobth, 
(by  ScROGQS,  J.)  seems  to  have  been  Ch.  J. 

pronounced  with  reference  to  actions         (4)  Holt,  652 ;  S,  C.  7  Mod.  107. 
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Pkh BKBTON    It  has  been  held  that  to  say  of  an  attorney  that  he  "  hath  the 
Colls.       falling  sickness"  is  actionable,  because  that  disables  him  in  his 
profession  :  Taylor  and  PetVs  case  (i). 

Farther,  if  it  were  necessary  to  rely  on  special  damage,  the 
plaintiff 's  loss  of  aid  from  his  curate  is  sufficient,  with  the  other 
averments,  to  maintain  the  action. 

[  470  1  Shee,  Serjt.  and  BorilU  contra  : 

First,  as  to  the  offence  charged  being  punishable  at  common  law. 
It  is,  indeed,  stated  in  2  Hawk.  P.  C.  118,  b.  1,  c.  71,  s.  1,  that 
the  acts  so  punishable  as  cheats  are  ''  deceitful  practices,  in 
defrauding  or  endeavouring  to  defraud  another  of  his  known  right 
by  means  of  some  artful  device,  contrary  to  the  plain  rules  of 
common  honesty ;  as  by  playing  with  false  dice ;  or  by  causing  an 
illiterate  person  to  execute  a  deed  to  his  prejudice,  by  reading  it 
over  to  him  in  words  different  from  those  in  which  it  was  written :  " 
to  which  other  examples  of  the  same  kind  are  added.  But  it  is 
observed,  in  2  East's  P.  G.  817,  that  Hawkins  here  lays  down  the 
law  too  indiscriminately.  And  his  doctrine,  unless  limited  to 
cases  where  the  fraud  in  some  way  affects  or  may  affect  the  public, 
is  contrary  to  many  other  authorities :  Rex  v.  Wheatly  (2),  Rex  v. 
Hay  lies  (3),  Rex  v.  Pywell  (4),  2  Russ.  on  Grimes,  282  (8rd  ed.),  B.  4, 
c.  81,  8.  1.  In  Savile  v.  Jardine  (h)  it  was  held  that  the  spoken 
words  *'  cheat "  and  ''  swindler  "  did  not  contain  any  actionable 
slander.     Then  as  to  the  second  point. 

(Patteson,  J. :  The  argument  seems  to  go  the  length  of  making 
it  actionable  to  say  of  a  clergyman  that  he  has  done  anything 
wrong.) 

The  proposition  that  words  of  reproach  are  actionable  if  they  tend 

to  prove  a  man  unfit  for  his  profession,  though  they  do  not  connect 

any  imputation  with  it,  contradicts  the  law  laid  down   by  Lord 

Denman,  Ch.  J.,  delivering  the  judgment  of  this  Gourt  in  Ayre  v. 

Craven  (6).     In  Par  rat  v.  Carpenter  {7) ,  there  cited,  it  was  held  not 

[  *47i  ]       actionable  to  say  *of  a  clergyman  that  he  was  an  adulterer ;  though 

it  was  urged  that  the  words  ''  be  very  slanderous  to  the  plaintiff, 

and  touch  him  in  his  credit  and  profit,  and  are  cause  of  deprivation, 

(1)1  Roll.  Abr.  55,  Action  sur  Case  (4)  1  Stark.  N.  P.  C.  402.    See  Rey. 

(S),  pi.  21.     But  see,  as  to  S,  C,  44  v.  Keurick,  5  Q.  B.  49. 

iln(L,  Action  sur  Case  (H),  pi.  5.  (5)  3  R.  R,  602  (2  H.  Bl.  531). 

(2)  2  Burr.  1125.  (6)  41  R.  R.  359  (2  Ad.  &  El.  2). 

(3)  4  M.  &  S.  214.  (7)  Cro.  Eliz.  502;  S.  C.  Noy,  64. 
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if  they  be  true."  The  position  in  Lord  Townseiid  v.  Dr.  Hughes  (i),  Pemberion 
that  it  is  actionable  to  say  of  a  Bishop  "  he  is  a  wicked  man  '*  was  colls. 
only  an  incidental  dictum ;  and  the  principal  decision  there  cannot 
be  considered  an  authority  in  the  present  case.  As  to  the  special 
damage :  the  neglect  of  a  curate  to  co-operate  efficiently  with  his 
rector  cannot  be  held  a  legitimate  consequence  of  the  slander  ;  and 
it  is  an  injury  to  others  rather  than  to  him. 

(Pattbson,  J. :  The  defendant's  chief  difficulty  is  on  the  first 
count ;  for  that  does  state  a  transaction  with  the  plaintiff  as  a 
clergyman.) 

Not  in  respect  of  his  clerical  duty. 

(Patteson,  J. :  It  relates  to  a  contract  between  two  clergymen  for 
the  performance  by  one  of  part  of  the  other's  duties.  And  the 
words  charge  that  the  plaintiff  cheated  the  defendant  in  that 
transaction.  To  arrest  the  judgment,  you  must  show  that  both 
counts  are  bad.  If  one  is  good,  the  Court  will  only  grant  a 
venire  de  novo. 

There  is  nothing  in  the  words  necessarily  affecting  the  plaintiff  as  a 
clergyman,  except  an  abuse  of  hospitality,  which  would  be  immoral, 
but  was  not  so  great  an  imputation  upon  his  character  as  those  in 
At/re  V.  Craven  (2)  And  Parrat  v.  Carpenter  {3). 

(Lord  Denman,  Gh.  J. :  A  fraud  is  imputed  here  which  could 
have  occurred  only  in  the  course  of  the  plaintiff's  official  transac- 
tions as  a  clergyman.) 

The  words  **  came  into  residence  "  and  "  reading  for  you  at  the 
new  church  "  do  not  necessarily  raise  that  inference.     If  such  an 
inference  was  material  to  the  ^plaintiff 's  case,  it  should  have  been       [  *472  ] 
led  to  by  proper  averment :    Alexander  v.  Angle  (4),   Goldstein  v. 
Foss  (5),  Day  v.  Robinson  (6),  Gompertz  v.  Levy  (7). 

(Eblb,  J. :  Can  you  suggest  any  ''  reading "  "  at  the  new 
church  "  which  would  not  be  reading  as  a  clergyman  ?) 

The  reading,  at  all  events,  is  no  essential  part  of  the  transaction 

(1)  2  Mod.  160.  (5)  6  B.  &  C.   Id4.    Judgment  of 

(2)  41  B.  B.  359  (2  Ad.  &  El.  2).  K.  B.  affirmed  in  Exch.  Ch.,  OoLdstein 

(3)  Or.  Eliz.  502 ;'  S.  C.  Noy,  64.  v.  Fobs,  29  R.  E.  610  (4  Bing.  489). 

(4)  1  Cr.  &  J.  143 ;  8.  C,  as  AngU         (6)  1  Ad.  &  El.  554. 
V.  Alexander y  7  Bing.  119.  (7)  9  Ad.  &  El.  282. 
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Pkmbkrton    which  is  the  matter  of  charge.    It  is  only  a  subject  introduced  in 
Colls.        the  course  of  the  supposed  fraudulent  proceeding,  and  to  give 
it  facility.     The  parties  were  not  bargaining  as  to  the  church  at 
that  time. 

(Patteson,  J. :  Suppose  there  had  been  no  new  church,  and  the 
mention  of  it  by  the  defendant  as  having  come  in  question  on  the 
supposed  visit  had  been  all  a  fiction,  would  not  the  words  still 
have  been  actionable  (i)  as  relating  to  a  matter  in  the  plaintiff's 
profession  ?) 

The  words  import  nothing,  at  the  utmost,  but  an  offence  cognizable 
in  the  Ecclesiastical  Courts ;  and  it  is  said  in  1  Stark.  Sland.  24, 
c.  1,  that  "  words  imputing  an  offence  merely  spiritual,  are  not  in 
themselves  actionable ;  "  because  "  the  person  slandered  may,  for 
such  words,  institute  a  suit  in  the  spiritual  Court ;  and  "  "  if  an 
action  were  to  be  entertained  in  a  temporal  Court,  the  party  would 
be  twice  punished  for  the  same  words."  "Where,"  therefore, 
''  oral  defamation  concerns  matter  merely  spiritual,  and  determin- 
able in  the  Ecclesiastical  Court,  as  if  it  impute  adultery,  fornication, 
or  heresy,  it  is  no  ground  of  action  at  common  law."  The  converse 
of  that  rule  was  maintained  in  Evans  v.  Gwyn  (2),  where  many 
authorities  on  the  subject  are  collected. 

Cur.  orff.  vidL 

[  473  ]  Lord  Denman,  Ch.  J.,  in  this  Term  (May  8th),  delivered  the  judg- 
ment of  the  Court  : 
Without  entering  into  a  lengthened  examination  of  the  decisions 
on  the  questions  raised,  we  think  it  enough  to  say  that  the  imputa- 
tion cast  on  the  plaintiff  by  the  words  set  forth  in  the  first  count 
appears  to  us  to  reflect  on  the  plaintiff  in  his  professional  character ; 
and  that  cast  on  him  in  the  second  count  does  not  so  affect  him 
within  the  meaning  of  the  cases. 

The  consequence  is,  as  the  damages  were  taken  on  the  two 
jointly,  that  a  venire  de  novo  must  be  awarded,  that  the  damages 
may  be  assessed  on  the  good  count  only. 

Rule  absohttejor  a  venire  de  novo  (3). 

(1)  See  Rex  v.  H&nie,  2  Cowp.  672,  (3)  See  Le  Fanu  v.  Malconuon,  73 
679.                                                               B.  K.  213,  1  H.  L.  C.  637. 

(2)  64  E.  B.  665  (5  Q.  B.  844). 
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DOE    D.   PLUMEE  v.   MAINBY.  iw7. 

April  15. 
(10  Q.  B.  473—476  ;  S.  C.  16  L.  J.  Q.  B.  303  ;  11  Jur.  308.)  

Premisee  were  demised  under  a  written  agreement,  dated  4tli  August,  "-  ^ 
1M5,  •*  the  tenancy  to  be  from  year  to  year  from  Michaelmas  next,"  at  the 
rent  of  ool.  payable  half-yearly,  **  except  the  last  half-year,  which  portion 
of  rent  shall  be  paid  on  or  before  the  Ist  August  in  that  year,  and  to  be 
deemed  then  due  for  all  legal  remedies  for  recovering  rent  in  arrear." 
Tenant  **  to  allow  the  landlord,  or  incoming  tenant,  in  the  last  year,  to 
enter  on  Ist  May,  to  mak«  fallows,  and  carry  out  the  manure,"  for  which 
compensation  was  to  be  paid,  &c.  Tenant  to  have  **  the  use  of  the  bams 
for  stacking  and  threshing  the  crops  of  the  last  year  till  the  1st  day  of 
May  after  the  tenancy." 

Held,  that  these  stipulations  did  not  necessarily  import  that  the  tenancy 
was  to  be  extended  l^yond  the  first  year. 

(Consequently,  that  the  tenancy  was  determined  by  a  notice  dated  24th 
March,  1846,  to  quit  at  Michaelmas  that  year. 

Ejbctment  for  messuages  and  land  in  the  parish  of  Lindfield, 
Sussex.     Demise,  10th  December,  1846. 

On  the  trial,  before  Wilde,  Ch.  J.,  at  the  Sussex  Spring  Assizes, 
1847,  it  appeared  that  the  lessor  of  the  plaintiff,  being  mortgagee 
of  the  premises,  entered  into  the  following  agreement,  in  writing, 
with  the  defendant. 

"  Terms  and  conditions  for  letting  Townland  farm  and  *premises,  [  •474  ] 
and  land  called  the  Lime  Pits,  in  Lindfield,  in  possession  of 
Mr.  John  Flumer  as  mortgagee,  to  the  undersigned  tenant.  The 
tenant  has  purchased  the  present  crops,  and  feeding  of  the  after- 
gras8»  and  half  dressings  and  seeds  sown,  now  taken  possession  of 
by  W.  Plumer,  under  a  writ  of  possession,  for  the  sum  of  150Z. 
The  tenancy  to  be  from  year  to  year  from  Michaelmas  next,  at  the 
net  yearly  sum  of  55Z.,  payable  half-yearly  at  Lady  Day  and 
Michaelmas,  except  the  last  half-year,  which  portion  of  rent  shall 
be  paid  on  or  before  the  1st  August  in  that  year,  and  to  be  deemed 
then  due  for  all  legal  remedies  for  recovering  rent  in  arrear,  any 
law  or  usage  to  the  contrary  notwithstanding.  The  tenant  to  dress 
the  arable  and  meadow  lands  in  due  course  of  husbandry,  so  as  to 
keep  the  same  in  good  heart  and  condition :  to  allow  the  landlord, 
or  incoming  tenant,  in  the  last  year,  to  enter  on  the  first  day  of 
May,  to  make  fallows  and  carry  out  the  manure,  for  which  a  com- 
pensation  for  rent  and  taxes,  and  also  for  manure  in  the  yard  or  on 
the  mixen  on  the  premises,  shall  be  allowed,  according  to  the 
custom  of  the  country.  He  shall  keep  the  houses,  buildings,  fences, 
gates  and  trees  in  tenantable  repair,  being  allowed  rough  timber  by 
the  landlord  upon  or  within  three  miles  of  the  premises.    The 


400  1847.    Q.  B.     10  Q.  B.  474—476.  [r.b. 

Dob  d. '     tenant  shall  not  underlet  any  part  of  the  premises,  or  use  or  suffer 
LDMKB      ^j^^  same  to  be  used  as  a  beer  shop,  and  shall  allow  the  landlord  at 
M  AiNBT.      g^ji  seasonable  times  to  enter  and  view  the  condition  of  the  premises : 
and,  in  all  respects  not  herein  mentioned,  the  tenant  shall  cultivate 
the  farm  according  to  the  custom  of  the  country,  in  like  manner  as 
if  the  cultivation  and  management  thereof  were  herein  particu- 
larised :  and  to  be  allowed  the  use  of  the  bams  for  stacking  and 
[  *476  ]      threshing  *the  crops  of  the  last  year  till  the   first  day  of  May 
after  the  tenancy,   and  the  manure   so    made  to    be   paid   for 
according  to  the.  custom  of  the  country.     And   the   said  farm 
and  premises  are  so  let  accordingly.    Witness  our  hands  the  4th 

August,  1845. 

"  D.  Stbdman,  agent  for  Mr.  Plumer. 

"  J.  H.  Mainby." 

Under  this  agreement,  defendant  came  into  possession :  and,  on 
26th  March,  1846,  he  was  served  with  a  notice  to  quit  at  Michael- 
mas, 1846.  It  was  contended  at  the  trial,  on  his  behalf,  that  the 
terms  of  the  agreement  necessarily  imported  that  the  tenancy  was 
to  last  beyond  the  first  year.  Wilde,  Gh.  J.  held  that  the  notice 
to  quit  determined  the  tenancy  at  Michaelmas,  1846.  Verdict  for 
plaintiff. 

Shee,  Serjt.  now  moved  for  a  new  trial  on  the  ground  of 
misdirection;  and  contended  that,  taking  the  whole  agreement 
together,  it  was  not  intended  that  the  landlord  should  have  power 
to  determine  the  tenancy  at  the  end  of  the  first  year.  The  words 
'*  in  the  last  year"  import  that  more  than  a  year's  tenancy  was 
intended ;  for  instance,  the  rent  for  the  "  last  half-year  "  is  to  be 
paid  on  the  first  of  August  in  that  year,  and  to  be  deemed  then 
due :  if  this  applies  to  the  first  year,  the  tenant  was  liable  to  be 
turned  out,  on  failure  of  payment  of  rent,  before  he  could  have 
received  any  benefit  from  the  farm.  Again :  in  the  **  last  year " 
the  tenant  is  to  allow  the  landlord  or  incoming  tenant  to  enter  on 
the  first  day  of  May  to  make  fallows :  it  cannot  have  been  con- 
templated that  this  should  take  place  in  the 'first  year,  the  tenancy 
r  *476  ]  having  commenced  at  Michaelmas.  *The  same  intention  is  evident 
from  the  rest  of  the  stipulations. 

Lord  Dbnman,  Ch.  J. : 

These  observations  only  show  what  was  contemplated  by  the 
parties  as  possible  or  probable;  not  any  binding  arrangement. 


Plumbr 

V, 

Maimbt. 
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Certain  contingencies  are  provided  for,  in  case  the  teQancy  should       dob  d 
last   for    more  than  one  year.     Bat   the   agreement  does   not, 
therefore,  create  a  tenancy  necessarily  for  more  than  one  year. 

Patteson,  Wiohtman  and  Erle,  JJ.  concurred. 

Rule  refused. 

DOE  D.   KICHAKDS  and  Anothbb  v.  EVANS  (1).  imt. 

(10  a  B.  476—478 ;  S.  C.  16  L.  J.  Q.  B.  305 ;  11  Jur.  609.)  ^ ' 

Where  land  has  been  improved  in  value  by  building,  between  the  owner's        t        -1 
death  and  the  grant  of  administration  to  his  estate,  stamp  duty  on  the 
letters  of  admimstration  is  payable  for  the  improved  value. 

Ejectment  for  leasehold  premises  in  Glamorganshire. 

On  the  trial,  before  Wightman,  J.,  at  the  Glamorganshire  Spring 
Assizes,  1846,  the  lessor  of  the  plaintiff,  who  claimed  as  adminis- 
trator, offered  in  evidence  letters  of  administration,  which  bore  the 
proper  stamp  for  an  estate  sworn  under  1002.  Between  the  time  of 
the  intestate's  death  and  the  time  of  taking  out  administration, 
the  value  of  the  property  in  dispute  had  been  much  increased  by 
building.  Evidence  was  given  that  the  value  of  the  property  at 
the  time  of  administration  granted  was  more  than  1002. :  and  it 
was  objected  that  the  stamp  duty  was  to  be  regulated  by  the  value 
at  that  time,  and  not  by  the  value  at  the  time  of  the  intestate's 
^decease.  The  jury  found,  in  answer  to  questions  by  the  learned  [  *477  ] 
Judge,  that  the  property  was  not  worth  1002.  when  the  intestate 
died,  and  that  it  was  worth  more  than  1002.  when  administration 
was  granted.  The  learned  Judge  received  the  letters  of  adminis- 
tration in  evidence,  and  directed  a  verdict  for  the  lessor  of  the 
plaintiff,  subject  to  a  motion  to  enter  the  verdict  for  the  defendant 
on  the  above  objection  to  the  stamp. 

ChUton,  in  last  Easter  Term,  obtained  a  rule  nisi  accordingly. 

Evans  and  Davison  now  showed  cause  : 

This  is  a  question  upon  which  no  authority  is  to  be  found :  but 

on  principle  it  is  clear  that  the  value  of  property,  for  the  purpose 

of  stamp  duty  on  probate  and  letters  of  administration,  must  be 

taken  at  the  time  when  such  property  was  in  possession  of  the 

deceased.    By  stat.  55  Geo.  III.  c.  184,  s.  88  (2),  before  probate  or 

(1)  A^^Toyed, Partin^ny.AU.-Oen,  (2)  See  now  Finance  Act,  1894 
(1869)  L.  E.  4  H.  L.  100, 116,  38  L.  J.  (57  &  58  Vict.  c.  30),  88.  1,  2,  22  ^^1) 
£x.  205.— A.  0.  (n),  and  Sch.  n.— A.  0. 
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DoKd.  letters  of  adminiBtration  can  be  granted,  an  affidavit  is  required 
r.  that  the  *'  estate  and  effects  of  the  deceased,  for  or  in  respect  of 

BvAifs.  ^hich  the  probate  or  letters  of  administration  is  or  are  to  be 
granted,  exclusive  of  what  the  deceased  shall  have  been  possessed 
of  or  entitled  to  as  trustee  "  &c.  ''  are  under  the  value  of  a  certain 
sum  to  be  therein  specified  "  &c.  In  this  case,  the  estate  of  the 
deceased  was  not  of  the  value  of  lOOZ.,  and  the  letters  were  pro- 
perly stamped.  The  stamp  laws  are  to  be  construed  in  favour  of 
the  subject. 

(Pattbson,  J.:  If  the  land  had  risen  in  value  by  a  railway 
coming  near  it,  or  by  drainage,  would  not  the  duty  be  payable  on 
the  improved  value  ?  The  difficulty  I  feel  is  to  separate  the 
improved  value  from  the  corpus  of  the  property  which  was  pos- 
sessed by  the  deceased.) 

[  ^78  ]  Xn  Gwynne  on  the  law  relating  to  the  Duties  on  Probates  and 
Letters  of  Administration,  p.  25  (i),  it  is  stated  that ''  The  Commis- 
sioners of  Stamps  require  all  rents,  interest,  and  dividends  from  the 
death  of  the  testator  or  intestate  to  the  date  of  the  probate  or 
letters  of  administration  tb  be  included  in  the  estimate  upon  which 
duty  is  paid ;  but  it  is  to  be  observed  that  there  has  been  no 
judicial  decision  upon  the  point,  and  that  counsel  of  great  eminence 
have  held  a  different  opinion."  In  the  cases  there  referred  to»  the 
increased  value  is  a  mere  accretion  of  the  principal,  which  was  in 
possession  of  the  deceased.  Here  the  value  of  the  property  has 
been  increased  by  an  addition  of  something  extrinsic. 

Chilton  and  Peacock,  contra^  were  not  heard. 

Lord  Denman,  Gh.  J. : 

The  improvement  is  inseparably  part  of  that  which  the  deceased 
had,  and  of  which  administration  was  granted,  and  the  Court 
cannot  enter  into  the  consideration  of  the  value  at  the  time  of 
his  decease. 

Pattbson,  Wiohtman  and  Eble,  JJ.  concurred. 

Ride  absolute. 
(1)  3rd  ed.  1841. 
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HAKEISON  V.  TUENER  i847. 

(10  Q.  B.  482--484 ;  8.  C.  16  L.  J.  Q.  B.  295  ;  11  Jur.  817.)  Aprils,  80. 

To  assumpsit  on  an  attorney's  bill  of  costs,  defendant  pleaded  a  set-off,         [  ^^^  1 
and,  in  support  of  that  plea,  put  in  an  account  furnished  to  ^^^  by  plaintiff. 
Plaintiff's  credit  side  of  the  account  contained  his  claim  for  costs,  but  of  this 
no  signed  bill  had  been  delivered,  and  defendant  therefore  contended  that 
the  debit  side  only  of  plaintiff's  account  could  be  looked  to : 

Held,  that  the  whole  account  was  evidence  for  the  jury,  as  the  non- 
delivery of  a  signed  bill  does  not  bar  the  debt,  but  merely  (if  insisted  on) 
prevents  its  recovery  by  action. 

Assumpsit.  The  Srd  count  of  the  declaration  was  for  work  and 
labour,  and  the  5th  for  money  paid. 

Plea.  1.  (except  as  to  the  first  two  counts,  which  were  upon 
bills  of  exchange)  Non  asmmpsit.    Issue  thereon. 

8.  As  to  part  of  the  sum  in  the  Srd  and  5th  counts  mentioned, 
that  the  claim  was  in  respect  of  work  done,  and  disbursements 
made,  by  the  plaintiff,  as  an  attorney  ;  and  that  no  signed  bill  had 
been  delivered  one  month  before  action.  Verification.  10.  To  the 
whole  declaration,  a  set-off  for  goods  sold  and  delivered. 

The  replication  traversed  the  last  two  pleas;  and  issue  was 
joined  on  this  replication. 

On  the  trial,  before  Erie,  J.,  at  the  Middlesex  sittings  after  last 
Hilary  Term,  the  defendant,  in  order  to  prove  his  set-off,  gave  in 
evidence  an  account  which  had  been  furnished  to  him  by  the  plain- 
tiff. In  this  account  the  plaintiff  claimed  credit  for  the  amount  of 
his  bill  of  costs  and  other  matters,  and  debited  himself  for  goods 
sold  and  delivered.  The  account  so  made  out  showed  a  ^balance  in  [  *48d  ] 
his  favour ;  but  without  the  bill  of  costs  the  balance  would  have 
been  against  him.  No  signed  bill  of  costs  had  been  delivered :  and 
the  defendant  therefore  contended  that  so  much  of  the  plaintiff 's 
account  as  related  to  such  bill  must  be  struck  out.  The  learned 
Judge  decided  that,  as  the  defendant  had  put  in  the  whole  account, 
both  sides  of  it  were  in  evidence  on  the  issue  joined  upon  the  plea 
of  set-off,  and  that  for  this  purpose  it  was  immaterial  whether  any 
signed  bill  had  been  delivered  or  not. 

Verdict  for  plaintiff  on  the  issue  as  to  the  set-off,  and  for  defendant 
on  the  issue  joined  (oh  plea  8)  as  to  the  non-delivery  of  a  signed  bill. 

lAuh  now  moved  (i)  for  a  new  trial  on  the  ground  of  misdirection : 

The  jury  should  have  been  directed  to  treat  the  account  as  if  the 
bill  of  costs  were  struck  out. 

(1)  Before  Lord  Denman,  Ch.  J.,  Patteson,  Wightman  and  Erie,  JJ. 

26—2 
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Haruibon         (Eblb,  J. :  The  defendant  cannot  pray  in  aid  the  finding  on  the 
TuBNKB.      8th  issue.    I  dealt  Vith  the  10th  issue  as  if  set-off  were  the  only 
plea.) 

But  the  defendant  may  avail  himself  of  the  fact  that  no  signed  bill 
had  been  delivered.  In  Rose  v.  Savory  (i)  the  only  evidence  relied 
on  by  the  plaintiffs  was  an  account  which  had  been  furnished  to 
them  by  the  defendants ;  and  it  was  held  that  an  item  to  the  credit 
of  the  defendants  might  be  treated  as  struck  out,  because  it  was 
founded  on  an  illegal  contract. 

(Pattbson,  J. :  In  this  case  the  demand  in  question  was  legal, 

and  the  defendant  might  or  might  not  set  up  the  answer  that  there 

had  been  no  proper  delivery  of  the  bill.) 

Cur.  adv.  vult. 

[  *8*  ]       Lord  Dbnman,  Ch.  J.,  in  this  Term  (April  80th),  delivered  the 
judgment  of  the  Court: 

In  this  case  the  defendant,  in  support  of  his  plea  of  set-off,  put 
in  an  account  furnished  to  him  by  the  plaintiff,  who  was  an 
attorney.  In  this  account  the  plaintiff  credited  himself  for  the 
amount  of  a  bill  of  costs,  which  he  claimed  to  be  due  from  the 
defendant,  and  debited  himself  for  the  amount  of  goods  sold,  which 
formed  the  subject  of  the  defendant's  set-off.  The  defendant  con- 
tended that  so  much  of  this  account  as  related  to  the  bill  of  costs 
was  to  be  excluded  from  the  consideration  of  the  jury,  because  no 
signed  bill  had  been  delivered  to  him.  We  think  this  objection  is 
not  well  founded ;  for  the  neglect  to  deliver  such  a  bill  merely  pre- 
vents an  attorney  from  recovering  the  amount  by  action,  but  it  does 
not  bar  the  debt. 

,       ,  RtUe  refused. 

1847.  DOE  D.  GEOVES  v.   GROVES. 

AprUlb,  22.  ^^^  ^  ^  486—492  ;  S.  C.  16  L.  J.  a  B.  297  ;  11  Jur.  558.) 

L  ^^*'  J  W.  H.,  seised  in  fee  of  a  house  and  land,  died  in  1798,  leaving  a  widow, 

and  his  son  J.  II.  a  minor  above  fourteen  years  of  age.  The  widow  (with 
whom  J.  H.  lived)  continued  to  occupy  the  house  and  land.  In  1798,  J.  H. 
being  still  a  minor,  the  widow  married  the  defendant,  who  continued  thenoe* 
forward  to  occupy  the  house  and  land.  In  1805  J.  H.  left  the  premises,  but 
occasionally  resided  there  afterwards  for  two  or  three  weeks  at  a  time,  with 
defendant  and  his  wife.  The  wife  died  in  1841.  In  1842  J.  H.  mortgaged 
the  premises  in  fee  to  the  lessor  of  plaintiff  for  money  which  was  paid  to  the 

(1)  42  E.  E.  560  (2  Bing.  N.  C.  145). 
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defendant,  defendant  himself  being  present  at  the  execution  of  the  deed  and  dob  d. 

privy  to  its  contents,  and  receiving  the  money  from  J.  H. :  Oboveb 

Held,  that,  in  ejectment  by  the  mortgagee,  the  jury  were  warranted  in  *• 

presuming  that  the  defendant  occupied  as  tenant  at  will  to  J.  H. 

Ejectment  for  a  dwelling-house  and  lands  in  the  county  of 
Chester.  Demise,  8th  January,  1846.  On  the  trial,  before 
Coltman,  J.,  at  the  Chester  Spring  Assizes,  1846,  the  following 
facts  appeared : 

William  Hart  died  intestate  in  January,  1798,  seised  in  fee,  and 
in.  possession,  of  the  hereditaments  in  question.  His  widow  Martha 
Hart,  and  his  and  her  only  son  and  heir,  John  Hart,  a  minor  above 
fourteen  years  of  age,  survived  him.  Martha  Hart  was  the  sole 
guardian  of  John  during  his  minority.  No  dower  was  ever  assigned. 
On  the  death  of  William  Hart,  Martha  and  John  inhabited  a  house 
with  a  garden,  &c.,  part  of  the  hereditaments,  and  continued  to  do 
so  until  the  marriage  of  Martha  with  Thomas  Groves,  the  defendant, 
in  December,  1798.  Administration  of  the  intestate's  goods  was 
granted  to  Martha  on  ISth  May,  1798 ;  and  she  took  possession  of 
his  stock  in  trade,  &c.  Defendant,  on  his  marriage  with  Martha, 
went  to  inhabit  the  same  premises,  and  continued  to  reside  on  them 
with  her  and  John  Hart  until  John  Hart  left  the  premises  in  1805, 
and,  after  his  departure,  down  to  the  date  of  the  action  :  defendant's 
name  was  over  the  door  as  a  dealer  in  beer  and  tobacco ;  and  the 
licence  *for  tobacco  was  taken  out  in  his  name  :  and  defendant  also  [  *487  ] 
paid  a  chief  rent,  and  was  assessed  to  the  poor's  rate.  He  also 
paid  ofif  a  mortgage  debt  on  the  premises.  **  Between  1805  and 
1841  "  (in  the  language  of  the  admissions  in  the  cause)  John  Hart 
''  occasionally  resided  two  or  three  weeks  at  a  time  in  the  dwelling- 
hoase  inhabited  by  the  defendant  and  his  wife,  being  part  of  the 
hereditaments  in  the  declaration  mentioned,  as  part  of  the  family 
of  the  said  defendant  and  his  said  wife :  and  the  said  John  Hart  4o' 
resided  with  the  said  defendant  and  his  said  wife  at  the  time  of  the 
death  of  the  said  Martha  Groves  "  (in  1841),  *'  and  remained  at  the 
said  dwelling-house  a  short  time,  not  exceeding  three  weeks,  after 
her  death." 

On  5th  September,  1842,  John  Hart  executed  a  mortgage  of  the 
premises  in  fee  to  the  lessor  of  the  plaintiff,  for  securing  1002.  and 
interest;  which  1002.  was  raised  on  behalf  of  and  paid  to  the 
defendant.  It  appeared,  from  the  evidence  of  Alderson,  a  clerk  to 
the  solicitors  in  whose  office  the  mortgage  was  prepared,  that  the 
defendant  having  proposed  to  raise  money  by  this  mortgage, 
Alderson  asked  him  how  he  became  entitled  to  the  property? 
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Dob  d.       Defendant  answered,  through  his  wife.    Alderson  asked  if  W.  Hart 

Gbovbb      Jj^j  j^j^  ^^y  children.     Defendant  said  he  had  left  one,  John  Hart* 

Gboysb.      Alderson  thereupon  said  that  John  Hart  was  heir-at-law,  and  most 

execute  the  deed.    Defendant  said  John  Hart  would.     When  the 

conveyance  was  ready  for  execution,  the  lessor  of  the  plaintiff,  ihe 

defendant,  and  John  Hart,  came  to  the  office.    Alderson  read  over 

to  them  the  deed  ;  J.  Hart  then  executed  it,  and  paid  the  balance 

of  the  consideration  money  (after  deducting  a  previous  advance 

made  by  the  lessor  of  the  plaintiff )  to  the  defendant. 

[  488  ]  John  Hart  had  never  interfered  in  the  holding,  occupation,  use, 

letting,  or  management  of  the  said  hereditaments,  or  any  part  of 

them,  nor  in  the  receipt  of  the  rents ;   nor  had  the  defendant  ever 

paid  him  any  rent  or  made  any  acknowledgment. 

Upon  these  facts  it  was  contended,  on  the  part  of  the  defendant, 
that  he  had,  ever  since  1798,  or  at  all  events  for  a  period  &r 
exceeding  twenty  years,  enjoyed  the  hereditaments  in  question,  so 
that  John  Hart's  right  of  entry  was  barred  by  stat.  8  &  4  Will.  IV. 
c.  27,  s.  2  (1). 

The  learned  Judge  directed  the  jury  to  find  for  the  plaintiff,  and 
gave  leave  to  the  defendant  to  move  to  enter  a  nonsuit :  the  Court 
to  be  at  liberty  to  draw  inferences  of  fact  from  the  evidence  and 
admissions.    A  rule  nm  having  been  obtained  accordingly, 

Sir  J,  Jervis,  Attorney-General,  and  Cole  now  showed  cause  (2): 

There  was  no  adverse  possession  against  John  Hart  the  mort- 
gagor. Inasmuch  as  he  was  above  fourteen  years  old  when  his 
father  died,  it  may  be  inferred  from  the  facts  that  the  widow 
entered,  not  as  his  guardian  in  socage,  but  in  her  own  right,  and 
John  Hart  is  her  heir-at-law  :  Doe  d.  Roffey  v.  Harbrow  (3),  Doe  d. 
Bennett  v.  Long  (4).  Either  this  was  the  case,  and  therefore  the 
holding  of  the  widow  was  one  on  which  her  own  estate  began  to 
run  on  her  husband's  death,  or  else  she  held  until  her  dower  was 
assigned  :  GoodtitU  d.  Newman  v.  isewnuin  (5) ;  where  the  counsel 
for  the  defendant  admitted  that  the  heir  had  no  right  to  turn  the 
[  •489  ]  widow  out  until  dower  was  *assigned  to  her  under  c.  7  of  Magna 
Charta  (stat.  9  Hen.  III.),  the  meaning  of  which  enactment  is  that 
the  widow  has  a  right  to  forty  days'  residence  even  though  her 

(1)  Eepealed     by    Eeal     Property      on  April  15th. 

Limitation  Act,   1874  (37  &  38  Vict.  (3)  3  Ad.  &  El.  67,  note  {a). 

c.  57),  8.  9 ;  see  now  s,  1  of  that  Act.  (4)  9  Car.  &  P.  773. 

—A.  C.  (5)  3  Wils.  516,  619. 

(2)  The  argument  was  commenced 
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dower  be  assigned,  and  to  residence  until  it  be  assigned ;  which  may       dob  d. 
be  done  by  the  infant :  1  RoU.  Abr.  187,  tit.  Age  (B),  Co.  Litt.  86  a,      ^"^J" 
Com.  Dig.  tit.  Enfant,  (B  6).      But,  in  the  next  place,  whatever      c^EovIB8. 
may  be  the  state  of  the  title,  the  defendant  cannot  set  up  any  in 
himself.    It  would  be  like  the  case  of  a  tenant  denying  his  landlord's 
title.     He  brought  John  Hart,  the  heir-at-law,  to  execute  the  deed 
of  mortgage,  which  recited  John  Hart's  seisin ;  and  he  showed  him- 
self to  the  mortgagee  in  the  light  of  a  mere  tenant  to  John  Hart. 
He  therefore  falls   within  the  rules   established    in    Pickard  v. 
Sears  (i),  Gregg  v.  WeUs  (2),  and  in  Doe  d.  Ogle  v.  Vickers  (8),  and 
Doe  d.  Hurst  v.  Clifton  (4). 

Watson  and  Welsby,  contra  : 

The  lessor  of  the  plaintiff  must  recover  on  the  strength  of  his 
own  title.  Assuming  that  John  Hart  was  at  one  time  entitled  to 
the  land,  he  had  not  been  in  possession,  as  against  the  defendant, 
within  twenty  years.  Nor  was  this  any  possession  of  the  defendant's 
wife  :  it  was  the  defendant's  own  throughout.  There  is  no  question 
whether  possession  is  adverse  or  not,  since  stat.  8  &  4  Will.  lY.  c.  27, 
s.  2  (6) :  the  only  question  is,  whether  the  right  of  the  party  entering 
has  accrued  within  twenty  years.  **  The  effect  of  this  section  is  to 
put  an  end  to  all  questions  and  discussions,  whether  the  possession 
of  lands,  &c.,  be  adverse  or  not :  "  CuUey  v.  Doe  d.  Taylerson  (6) ; 
Xepean  v.  *Doe  d.  Knight  (7).  In  Doe  d.  Roffey  v.  Harbrow  (s)  the  [  •490  ] 
jury  was  left  at  liberty  to  conclude,  from  the  whole  of  the  facts,  that 
the  widow's  possession  was  not  necessarily  adverse  to  her  son  by  a 
former  husband :  but  that  was  before  stat.  8  &  4  Will.  lY.  c.  27. 
As  to  the  possession  of  the  widow  until  her  dower  is  assigned,  the 
construction  of  stat.  9  Hen.  III.  c.  7,  here  contended  for  is  entirely 
new ;  and  the  better  doctrine  is  that  after  the  expiration  of  forty 
days  she  is  put  to  her  writ  of  dower. 

But  it  has  also  been  contended  that  the  defendant  is,  as  it  were, 
estopped,  by  his  own  proceedings,  from  controverting  the  lessor  of 
the  plaintiff's  title.  It  may  be  that  the  defendant  would  be  com- 
pelled in  equity  to  make  a  conveyance.     But  in  ejectment  the  lessor 

(1)  43  fi.  E.  638  (6  Ad.  &  El.  469).  —A.  C. 

(2)  50  B.  B.  347  (10  Ad.  &  El.  90).  (6)  52  R.  R.  566  (11  Ad.  &  El.  1008, 

(3)  4  Ad.  &  EL  782.  1015). 

(4)  4  Ad.  &  EL  809,  813.  (7)  46  R.  R.  789  (2  M.  &  W.  894, 

(5)  Repealed     by    Keal     Property  911). 

Limitation  Act,  1874  (37  &  38  Vict.  (8)  3  Ad.  &  El.  67,  note  (a). 

c.  57),  s.  9 ;  see  now  s.  1  of  that  Act. 
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Doi  d.       of  the  plaintiff  mast  recover  on  the  strength  of  his  ovm  title. 
^.  Pickard  v.  Sears {i)  and  Oregg  v.  Wells  (2)  were  cases  of  chattels: 

Groybs.      j^jjJ  ^gy  apply  to  plaintiflFs,  not  to  defendants. 

(Pattbson,  J. :  May  not  the  acts  done  by  the  defendant  amount 
to  an  acknowledgment  of  a  tenancy  at  will  ?) 

The  doctrine  of  acts  in  pais  which  bind  parties  by  way  of  estoppel 
is  considered  in  Lyon  v.  Reed  (s),  where  the  Court  alludes  to  the 
uncertainty  and  peril  in  which  titles  would  be  placed  if  it  were 
extended,  and  (referring  to  Go.  Litt  852  a)  observes  that  such  acts 
should  be  of  a  formality  equivalent  to  that  of  a  deed.  The  lessor 
does  not  determine  a  tenancy  at  will  by  merely  coming  on  an 
estate :  only  where  he  comes  in  such  a  manner  that  it  would,  if  not 
excused,  amount  to  a  trespass  :  Twner  v.  Doe  d.  Bennett  (4).  In 
this  case,  the  twenty  years  began  to  run  at  all  events  in  1805, 
[  ♦491  ]  *when  John  Hart,  according  to  the  admission,  **  left  "  the  premises ; 
which  must  mean  left  them  for  good. 

Lord  Dbnman,  Gh.  J. : 

I  think  that  the  Gourt,  exercising  the  functions  of  a  jury,  ought 
to  presume  that  the  defendant  was  tenant  at  will  to  his  son-in-law. 
There  is  ample  evidence  to  admit  such  presumption.  This  is 
incorrectly  likened  to  a  case  of  estoppel.  It  is  merely  a  question, 
which  of  two  suppositions  is  the  most  consistent  with  the  facts  in 
evidence.  For  this  purpose,  it  is  immaterial  whether  the  property 
in  dispute  be  real  or  personal.  Facts  may  amount  to  an  admission 
equivalent  to  admission  by  parol,  which  is  receivable  although  it 
relate  to  the  contents  of  a  deed :  Slatterie  v.  Pooley  (6). 

Pattbson,  J. : 

I  do  not  say  that  a  party  having  a  legal  title  to  an  estate  conveys 
it  away  by  mere  equivocal  acts  which  may  amount  to  an  admission 
of  title  in  another.  But  here  the  defendant's  title  rests  merely  on 
the  Statute  of  Limitations ;  and  his  acts  may  well  amount  to  an 
admission  that,  during  the  period  n  question,  he  was  in  fact  tenant 
to  another. 


Coleridge,  J.  concurred. 

;i)  45  E.  R.  638(6  Ad.  &  El. 

;2)  50  E.  E.  347  (10  Ad.  &  EL 

(3)  67  E,  E.  693  (13  M.  &  W.  286,  (6)  55  E.  E.  760  (6^M.  &  W.  664). 


(1)  45  E.  E.  638  (6  Ad.  &  El.  469).        309) 

(2)  50  E.  E.  347  (10  Ad.  &  El.  90).  (4)  60  E.  E.  850  (9  M.  &  W.  643). 
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Eklb»  J. :  Doe  d. 

Groves 

The  question  is,  whether  the  estate  of  the  heir-at-law  is  defeated  «• 

Oboves. 
by  certain  acts  in  pais  relied  on  by  the  defendant.     The  lessor  of 

the  plaintiff  was  clearly  entitled,  and  his  title  recognised  in  the 

plainest  way  by  the  defendant.    But  the  defendant's  answer  is 

that  he  occupied  as  apparent  owner  for  twenty  years.     To  this  the 

reply  is,  that  the  real  owner  came  now  ^nd  *then  and  lived  with       [  **®2  1 

him.     If  I  had  been  in  the  place  of  the  jury,  I  should  have  held 

that  this  showed  that  the  defendant  was  in  reality  tenant  at  will. 

Rtde  discharged. 


BEENAX  AND   GALEN'S   Case.  i847. 

(10  a  B.  492—503 ;  S.  C.  16  L.  J.  Q.  B.  289 ;  11  Jur.  775.)  'j^  g^* 

The  return  to  a  habeas  corpus,  commanding  the  Gbvemor  of  MiUbank  ~ 

prison  to  bring  up  two  prisoners  detained  in  the  said  prison,  stated  that  they  *-  ^ 
had  been  convicted,  in  the  Royal  Court  of  Jeraey,  of  breaking  into  a  shop 
by  night  and  stealing  therein,  and  had  been  sentenced  by  that  Court  to  be 
transported  to  such  place  as  the  Queen  in  Council  should  appoint ;  that  the 
Court  of  Jersey  was  a  court  of  competent  criminal  jurisdiction  to  try  and 
punish  the  offence ;  that  the  Queen  in  Council  had  ordered  that  they  should 
be  transported  to  Yan  Diemen's  Land ;  and  that  one  of  the  principal  Secre- 
taries of  State  had  directed  that  they  should  be  removed  from  Jersey  to 
Millbank  prison,  in  order  to  carry  the  above  sentence  and  order  into  effect. 

Held,  on  motion  to  discharge  the  prisoners : 

That,  as  the  return  alleged  that  the  Court  of  Jersey  had  jurisdiction  to 
try  and  punish  the  offence,  and  as  the  sentence  of  transportation  was 
unreversed,  this  Court  would  assume  it  to  be  valid,  and  would  not  require 
that  the  authority  of  the  Court  to  pass  it  should  be  set  out  on  the  return. 

That  affidavits  could  not  be  used  to  show  that  the  Court  of  Jersey  had  no 
jurisdiction  to  transport. 

That  the  detention  in  England  was  warranted  by  stat.  5  Geo.  lY.  c.  84  (1), 
8.  17. 

That  stat.  5  Geo.  IV.  c.  84  (1),  s.  10,  enacting  that  it  should  be  lawful  for 
the  Queen  to  appoint  places  of  confinement  within  England  for  convicts 
under  senteuce  of  transportation,  was  directory  only,  and  it  was  not  neces- 
sary, in  order  to  justify  the  detention  in  Millbank  prison,  that  the  return 
should  allege  that  prison  to  have  been  duly  appointed  one  of  such  places  of 
confinement. 

Erle,  J.  granted  a  writ  of  habeas  corpus,  directed  to  the  Governor 
of  Millbank  prison,  requiring  him  to  bring  up  on  22nd  April,  1847, 
the  bodies  of  John  *Brenan  and  Henry  Galen,  detained  under  his  [  *493  ] 
custody,  together  with  the  day  and  cause  of  their  being  taken  and 
-detained,  to  undergo  and  receive  all  and  singular  such  matters  and 
things  as  this  Court  should  &c. 

(l;  See  16  &  17|Vict.  c.[99  ;^20^&  21  Vict,  c,  >J.— A.  C. 
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Bbkhahs  Betum.  That,  before  the  said  writ  came  to  me  (viz.  on  2Srd 
January,  a.d.  1847),  John  Brenan  and  Henry  Galen  respectively 
were  sentenced  to  be  transported  from  the  island  of  Jersey  to  such 
place  as  it  shall  please  her  Majesty  in  Council  to  direct,  for  the 
term  of  seven  years,  by  an  act  or  order  of  the  Boyal  Court  of 
Jersey,  a  copy  of  which  follows  in  these  words.  The  sentence  here 
followed  in  the  original  French,  to  which  was  added  the  following 
translation  (1). 

At  the  Boyal  Court  of  the  island  of  Jersey,  the  year  1847»  the 
28rd  day  of  January,  John  Brenan  and  Henry  Galen,  who  had 
been  accused,  in  consequence  of  the  report  of  the  Centenier  Chevalier 
of  the  parish  of  St.  Helier,  of  having,  in  the  night  of  Tuesday  the 
22nd  and  Wednesday  the  23rd  December,  1846,  or  about  that  time, 
broken  a  shop  and  bakehouse  occupied  by  Madame  Anne  Gulliver, 

[  •494  ]  wife  of  Mr.  Bobert  Loveridge  and  separated  *from  him  as  far  as 
relates  to  goods,  situate  at  Mulcaster  Street,  in  the  town  of  St. 
Helier;  of  having  afterwards  introduced  themselves  into  the  said  shop, 
and  of  having  stolen  from  it  a  cake,  called  sweet  cake,  the  property 
of  the  said  Madame  Anne  Gulliver,  or  of  having  aided,  assisted  or 
participated  in  the  said  breaking  or  the  said  stealing,  and  who  have 
pleaded  Guilty  to  the  said  charge,  as  appears  by  an  act  of  the  Court, 
dated  2nd  January,  1847,  being  called  upon,  at  the  instance  of  the 
Advocate-General  of  the  Queen  stipulating  the  office  of  Procurator- 
General  to  the  Queen,  to  receive  sentence  in  conformity  with  the 
said  act ;  after  the  said  John  Brenan  and  Henry  Galen  have  been 
heard  in  mitigation  by  means  of  their  advocate,  the  Court,  con- 
formably with  the  opinion  of  the  said  Mr.  Actvocate-General  of  the 
Queen  stipulating  [sic]  the  office  of  Procurator-General  of  ^the  Queen, 
and  considering  their  being  in  the  state  of  relapsed  criminals,  has 
condemned  them  for  punishment  of  their  crime  to  be  transported 

(1)  '*A  la  Cour  Boy  ale  de  Tile  de  dans  la  dite  boutique,  et  d'en  avoir 

Jersey,  I'an  1847,  le  23™»  Janvier,  John  vole  un  giteau  dit  *  sweet  cake,*   la 

Brenan    &    Henry     Galen,     lesquels  propri6tc  de  la  dite    Madame    Anne 

avaient  ete  accuses,  en  consequence  du  Gulliver,   ou  d*avoir  aid6,   assiste  et 

rapport  du  Centeuier  Chevalier  de  la  partidp^  a  la  dite  rupture  et  au  dit 

paroisse  de  Saint  II(>lier,  d'avoir,  dans  vol,"  &c.  (stating  a  plea  of  Ghiilty,  and 

la  nuit  de  Mardi  21^*'  k  Merci'edi  2:}°^  subsequent  proceedings  up  to  judg- 

D§cembre,    1846,   ou  vers  ce  temps,  ment);  **  la  Cour,"  &c.,  "lea  a  con- 

rompu  une  boutique  et  boulangerie  damn^s,  pour  punition  de  leur  crime, 

occupees  par  Madame  Anne  Gulliver,  k  ctre  d^portes  a  tel  lieu  qu'il  pLura  a 

femme  de    M.   Bobert  Loveridge   et  Sa  Tr^s  Excellente  Majeste  en  conaeil 

separ^e  de  lui  quant  aux  biens,  dans  d'ordonner    pour    le    terme    de   sept 

Mulcastre  Street,  en  la  ville  de  Saint  ann^s,"  &c. 
Helier,  de  s'etre    ensuite    introduits 
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to  such  place  as  it  skall  please  her  thrice  [sk]  Excellent  Majesty  in  bbknan's 
Council  to  order,  for  the  term  of  seven  years,  and  all  their  goods,  ^^^^' 
moveables  and  hereditaments,  if  they  have  any  remaining,  to  be 
acquired  and  confiscated  to  the  benefit  of  her  said  Majesty,  or  of 
the  lord  to  whom  they  belong.  And  they  are  sent  back  to  prison 
until  such  time  as  the  good  pleasure  of  her  Majesty  be  known 
touching  the  said  transportation ;  to  which  effect  the  registrar  is 
ordered  to  transmit  an  authentic  copy  of  the  present  act  to  the 
clerk  in  waiting  of  the  Privy  Council  of  her  Majesty. 

"(Signed)  Chaeles  de  St.  Croix,  Eegistrar." 

The  Governor  then  certified  that  the  said  Royal  Court  of  Jersey,  [  495  ] 
at  the  time  of  the  commission  of  the  said  offence  and  the  passing 
of  the  said  sentence,  was,  by  the  law  of  Jersey,  a  court  of  compe- 
tent criminal  jurisdiction  to  try  and  punish  the  said  offence  (i) : 
And  that  afterwards,  and  on  27th  of  February,  1847,  the 
following  order  was  made  by  her  Majesty  in  Council  (2). 

The  order  was  then  set  out.  It  recited  the  ''act*'  of  the 
Royal  Court  sentencing  the  prisoners  to  transportation:  ''and 
that  the  said  Royal  Court  have  proceeded  in  this  matter  as  far 
as  they  are  authorised  to  do  by  the  laws  of  the  said  island,  and 
the  said  John  Brenan  and  Henry  Galen  have  been  sent  back  to 
prison  until  her  Majesty's  pleasure  should  be  known  thereon ;  " 
and  it  then  ordered  "  that  the  said  John  Brenan  and  Henry  Galen 
be  transported  out  of  the  island  of  Jersey  to  Van  Diemen's  Land, 
or  some  one  or  other  of  the  islands  adjacent  thereto,  for  the  term 
of  seven  years,  the  period  of  their  transportation  to  commence 
from  the  28rd  day  of  January,  1847." 

The  return  then  certified  that  the  Right  Honourable  Sir 
George  Grey,  Bart.,  one  of  her  Majesty's  principal  Secretaries  of 
State,  in  order  to  carry  the  said  sentence  of  the  said  Court  and  the 
said  Order  in  Council  into  effect,  afterwards,  to  wit  on  26th 
March,  1847,  authorised  and  directed  the  said  John  Brenan  and 
Henry  Galen  to  be  removed  from  the  prison  of  the  said  Royal 
Court  of  the  island  of  Jersey  to  the  Millbank  prison,  to  be  there 
delivered  to  the  Governor  of  the  said  prison ;  *and  that  the  said  [  *496  ] 
Sir  George  Grey,  in  order  to  carry  the  said  sentence  and  order  into 

(1)  See  First  Beport  of  the  Gommis-  the  Attorney-Oeneral,  Sir  J.  Jervisy 
sioners  on  the  Criminal  Law  of  the  citing  Leotiard  Watson*8  case,  48  B.  K. 
Channel  lalands,  pp.  xiii.»  xxi.  659  (9  Ad.  &  El.  731»  762)  moved  to 

(2)  The  original  return  omitted  the  have  the  return  amended  by  adding 
Order  in  Council,  and  the  order  of  the  these  documents  ;  which  was  granted. 
^Secretary  of  State.    On  April  26th, 
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Brknak's     effect,  afterwards,  to  wit  on  the  said  20th  March,  1847,  authorised 
^^*'''        and  required  the  Governor  of  the  said  prison  to  receive  the  said 
John  Brenan  and  Henry  Galen  into  his  custody  in  the  said  prison, 
by  the  following  order  in  writing  under  his  hand  : 

**  1708.  Whitehall,  20th  March,  1847. 

John  Brenan,  "  SiR, — I  am  to  desire  and  do  hereby  authorise  you  to  receive 
Goor^hinei,  into  the  MiUbank  prison  the  prisoners  named  in  the  margm,  who 
boT^^      will  be  sent  to  you  from  the  gaol  at  Jersey." 

Michael  Ken- 

*<>"•  The  return  then  certified  that  the  Governor  afterwards,  to  wit  on 

29th  of  March,  1847,  received  into  the  MiUbank  prison,  and  kept  in 
his  custody  there,  the  said  J.  Brenan  and  Henry  Galen,  by  reason 
of  the  premises,  and  by  virtue  of  and  in  obedience  to  the  said  order 
of  the  said  Sir  George  Grey. 

Crowder  and  Lush  now  moved  (i)  that  the  prisoners  should  l)e 
discharged : 

They  referred  to  an  affidavit,  in  which  it  was  stated  that  their 
imprisonment  was  effected  by  virtue  of  a  sentence  passed  by  the 
Bailli  of  the  Boyal  Court  of  Jersey,  &c.,  ''  and  that  there  is  not  in 
the  said  island  any  law  by  charter,  ordinance.  Order  in  Council  or 
statute,  which  empowers  the  said  Eoyal  Court  to  pass  sentence  of 
transportation  beyond  the  seas." 

Sir  J.  JerviSy  Attorney-General,  objected  to  the  reference  to  an 
affidavit  against  the  return  ;  citing  In  re  Clarke  (2). 

[  407  ]  Crowder  : 

The  affidavit  is  to  the  effect  that  the  Court  has  no  power  to  sen- 
tence to  transportation :  and  the  return  does  not  show  such  power. 

(Lord  Denman,  Ch.  J. :  That  would  be  an  objection  to  the  return, 
independent  of  affidavits.) 

It  is  sufficient,  then,  for  the  prisoners  to  assume  that  there  is  no 
such  power,  inasmuch  as  none  is  set  out :  but,  if  this  were  not 
sufficient,  then  the  prisoners  must  be  admitted  to  show  that  it  does 
not  exist.  If  the  return  had  certified  that  the  power  existed,  the 
question  might  have  arisen  whether  affidavits  could  be  used  to  con- 
tradict it :  but  it  is  a  different  question  whether  they  may  not  be 

(1)  Before  Lord  Denman,   Ch.   J.,  (2)  b1  fi.  R  741,  752,  753  (2  Q,   B. 

Patteson,  Wightman  and  Erie,  JJ.  619,  633—635). 
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used  to  establish  an  affirmative  when  the  return  is  silent.  At  all  Brenam's 
events,  it  is  clear  this  return  would  have  been  bad,  if  it  had  not  ^^®"* 
been  amended  by  the  introduction  of  the  Order  in  Council  and  order 
of  the  Secretary  for  the  Home  Department.  But  these  orders  them- 
selves must  rest  on  a  valid  foundation.  In  Leonard  Watso7i*8 
case  (1)  it  was  held  necessary  to  amend  the  return  by  inserting  a 
Canadian  statute  which  was  the  foundation  of  the  jurisdiction 
claimed.  In  the  same  manner,  the  authority  to  pass  the  original 
sentence  should  have  been  specified  here,  to  sustain  the  orders. 
And  the  Order  in  Council  evidently  refers  to  the  judgment  of  the 
Jersey  Court. 

That  the  power  to  transport  does  not  exist  in  Jersey  is  evident, 
independently  of  affidavits.  Transportation  is  not  a  common  law 
punishment,  4  Hawk.  P.  C.  473  (ed.  7),  b.  2,  c.  48,  s.  16 :  nor,  if  it 
were,  does  the  common  law  extend  to  Jersey.  The  ''  Grand  Cous- 
tumier  "  of  Normandy,  which  is  the  foundation  of  the  law  of  Jersey, 
contains  no  such  punishment. 

(Pattbson,  J. :  *That  is  a  question  which  cannot  be  enquired       [  M98 1 
into  here.    The  law  of  Jersey  is  in  our  Courts  the  law  of  a  foreign 
country,  and  to  be  proved  by  evidence.) 

If  so,  the  greater  is  the  necessity  for  its  being  set  forth  in  the  return 
that  the  sentence  was  according  to  law ;  since  the  validity  of  the 
detention  must  wholly  depend  upon  the  power  which  the  law  of 
Jersey  gives  to  transport. 

(WiOHTMAN,  J. :  The  complaint  is  that  the  parties  are  detained  in 
England.) 

Their  detention  in  England  is  only  warranted  by  Sir  George  Grey's 
direction ;  and  that  is  referred,  by  the  return,  to  the  prior  sentence. 
The  legality  of  the  prior  sentence  must,  therefore,  come  in  question 
in  discussing  the  legality  of  the  imprisonment ;  consequently, 
either  the  legality  ought  to  appear  on  the  return,  in  order  that  it 
may  be  traversed,  or,  if  it  does  not  so  appear,  the  defendants  must 
have  an  opportunity  of  showing  aliunde  that  the  detention  was  not 
legal.  Nor  is  the  case  carried  farther  by  the  order  of  Sir  George 
Grey  authorising  the  removal  of  the  prisoners  to  Millbank.  The 
recital  in  stat.  5  Geo.  IV.  c.  84,  s.  17,  on  which  Sir  George  Grey's 
power  to  make  such  removal  is  founded,  shows  that  the  enactment 

(1)  48  B.  B.  652,  682  (9  Ad.  &  El.  733,  762). 
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Bbbmah's  (so  far  as  it  is  here  applicable)  only  relates  to  cases  where  offenders 
"  are  liable  to  be  punished  by  transportation"  "by  the  laws  in  force 
in  some  parts  of  his  Majesty's  dominions  not  within  the  United  King- 
dom." No  such  laws  are  shown  to  exist  in  Jersey.  In  the  next 
place,  the  power  given  by  that  section  is,  to  imprison  such  a  convict 
temporarily  in  any  place  of  conlSnement  "provided  under  the 
authority  of  this  Act "  ;  that  is,  places  appointed  by  the  Crown  by 
warrant,  under  sect.  10,  for  the  confinement  of  persons  under  sen- 
tence of  transportation.  But  it  is  not  shown  on  this  return  that 
[  *^^  ]  *Millbank  prison  is  such  a  place.  Nor  can  it  be  contended,  as  in 
Leonard  Watson's  case  (i),that  the  imprisonment  was  justified  as  a 
necessary  exercise  of  power  to  detain  convicts  in  their  transit ;  for 
there  is  no  averment  of  such  necessity. 

Sir  J.  Jervis,  Attorney-General,  Sir  D.  Dund-ast,    Solicitor- 
General,  Af.  D.  Hill  and  Waddington,  contra  : 
The  fallacy  of  the  argument  on  behalf  of  the  prisoners  consists 
in  confounding  the  functions  of  this  Court,  in  deciding  on  the  return 
to  a  haheas  corpus,  with  those  which  it  possesses  in  the  case  of  a 
writ  of  error.    If  that  argument  were  correct,  the  prisoner  must  be 
released  on  haheas  corpus  in  every  case  where  a  court  of  competent 
jurisdiction  has  given  an  erroneous  judgment.     The  case  of  Camp- 
hell  V.  The  Queen  (2),  where  judgment  was  wrongly  given  on  two 
counts,  might  in  the  same  manner  have  been  disposed  of  on  hAeas 
corpus.    Whether  or  not  the  power  of  sentencing  to  transportation 
as  possessed  by  the  Criminal  Court  of  Jersey  is  therefore  no  question 
here,  any  more  than  the  power  to  imprison  was  in  question  in 
Cams  Wilson's  case  (3).    It  may  be  urged  that  no  appeal  can  other- 
wise be  had  from  the  decisions  of  that  Court :  but  the  same  is  the 
case  with  respect  to  the  Criminal  Courts  of  Scotland :  and  yet  such 
a  sentence,  passed  by  a  Scotch  Court,  would  not  be  enquired  into 
on  haheas  corpus:  Bame's  case (4),  cited  in  Rex  v.  Suddis{h).     (As 
to  the  point  of  jurisdiction  they  were  stopped  by  the  Court.) 
{  500  ]  The  remaining  question  is,  whether  that  part  of  the  return  is 

sufficient,  which  sets  out  the  letter  of  Sir  George  Grey,  authorising 
the  Governor  of  Millbank  prison  to  receive  the  prisoners.  But  let 
it  be  assumed  that  the  statute  does  not  apply,  and  that  Millbank 

^1)  48  E.  R.  659  (9  Ad.  &  El.  731).  (3)  68  R.  R  626  (7  a  B.  984), 

(2)  (1847)  11  a  B.  799;    17  L.  J.  (4)  2  EoU.  167. 

>£.  0,  89,  Exchequer  Chamber  (error  (5)  48  E.  E.  677  (1  East,  306,  309). 

JSrom  Q.  B.J. 
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was  an  anaathorised  place  of  detention  :  the  place  of  imprisonment     Brekav's 
is  not  of  the  substance  of  the  return.     Suppose  a  court  of  competent  ^^^ 

jurisdiction  had  authorised  the  detention  of  a  criminal  in  Middlesex ; 
the  fact  of  his  being  detained  in  Essex  would  not  authorise  the 
Court  to  interfere.  But  the  statute  applies.  These  prisoners  are 
within  the  words  of  stat.  5  Geo.  IV.  c.  84,  s.  17,  **  convicts  adjudged 
to  transportation  by  any  Court  or  Judge  in  any  part  of  his  Majesty's 
dominion  not  within  the  United  Kingdom."  They  may  therefore 
be  detained  in  any  place  of  confinement  ''provided  under  the 
authority  of  this  Act.'*  But  then  it  is  contended  that  these  are 
only  places  appointed  by  warrant  under  sect.  10,  and  that  Millbank 
prison  does  not  appear  by  the  return  to  be  such  a  place.  But  the 
removal  of  convicts  to  Millbank  prison  is  expressly  authorised  by 
the  Act  for  regulating  that  prison,  6  &  7  Vict.  c.  26  (i)  :  and  sect.  14 
of  that  statute  refers  to  stat.  5  Geo.  lY.  c.  84.  Therefore,  if  it  be 
necessary,  those  Acts  will  be  incorporated  with  each  other  by  reason- 
able construction.  But  a  sufficient  general  answer  is  given  to  this 
objection  by  the  judgment  of  the  Court  on  the  last  head  of  objection 
in  Leonard  Watson* 8  case  (2). 

Crawder,  in  reply : 

In  Barneys  case  (8)  and  in  Rex  v.  Suddis  (4)  the  returns  justified 
under  the  law  of  England;  and  in  the  latter  case  the  return 
expressly  ^referred  to  the  article  of  war  which  authorised  the  sentence  [  *50i  ] 
of  transportation.  This  return  sets  out  the  sentence  of  a  foreign 
Court,  and  does  not  even  allege  the  legality  of  the  sentence.  If  its 
illegality  appeared  on  the  face  of  the  return,  could  it  then  be  said 
that  the  prisoners  would  not  be  entitled  to  their  discharge  ?  If  the 
sentence  had  imposed  torture,  or  any  other  punishment  unauthorised 
by  oar  law,  would  it  be  assumed  that  such  punishment  was  authorised 
by  the  law  of  Jersey?  The  detention  of  the  prisoners  in  any  prison 
in  England  cannot  be  justified  under  stat.  5  Geo.  IV.  c.  84,  s.  17, 
without  assuming  that  the  Court  of  Jersey  was  competent  to  trans- 
l>ort  them,  which  is  the  very  thing  in  question :  and,  even  after 
this  general  assumption,  the  detention  in  Millbank  prison  is  illegal, 
for  it  is  not  shown  to  be  one  of  the  appointed  places  of  confinement 
for  persons  sentenced  to  transportation,  under  sect.  10  of  that 
statute ;  and  stat.  6  &  7  Vict.  c.  26,  s.  12,  authorises  the  removal  to 

(1)  See  the  Millbank  Prison  Act,         (3)  2  Boll.  157. 

1892  (55  &  56  Vict  c.  1).— A.  0.  (4)  48  E.  E.  677  (1  East,  306). 

(2)  48  E.  E.  659  (9  Ad.  &  El.  785). 
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Bbsnak*s     Millbank  prison  of  such  prisoners  only  as  are  in  some  other  prison 
in  England. 

Cur.  adv.  ruU, 

LoBD   Denxan,  Ch.   J.,  in   this  Term   (May  8th),  delivered  the 
judgment  of  the  Court  : 

The  return  of  the  Governor  of  the  Millbank  penitentiary  to  a 
writ  of  luiheas  corpus,  commanding  him  to  bring  these  two  perscMis 
before  as  to  be  discharged,  is,  that  he  has  received  the  certificate 
of  the  Greffier  of  the  Royal  Court  of  Jersey,  stating  that  they  were 
both  convicted  of  burglary  (])  in  that  Court,  which  is  a  competent 
[  *602  ]  *Court  to  try  and  to  punish  for  that  crime,  and  by  that  Court 
sentenced  to  be  transported  from  Jersey  to  such  place  as  her 
Majesty  in  Council  should  be  pleased  to  order.  The  return  farther 
states  an  Order  made  by  her  Majesty  in  Council,  directing  the 
transportation  of  the  said  two  convicts  from  Jersey  to  Van  Diemen's 
Land  or  some  other  island ;  and,  further,  Sir  G.  Grey's  warrant  for 
removing  them  from  Jersey  to  the  said  prison,  in  order  to  carry  the 
said  sentence  into  e£fect ;  and  his  desire  addressed  to  the  Governor 
of  the  prison  to  receive  them. 

No  objection  was  made  to  the  return  on  the  ground  that  it  did 
not  show  jurisdiction  in  the  Court  to  try  and  punish  for  the  crime 
of  burglary :  but  it  was  said  to  be  bad  for  not  showing  that  the 
Court  bad  power  to  punish  by  transportation. 

We  think,  however,  that,  the  Court  having  competent  jurisdiction 
to  try  and  punish  the  offence,  and  the  sentence  being  unreversed, 
we  cannot  assume  that  it  is  invalid  or  not  warranted  by  law,  or 
require  the  authority  of  the  Court  to  pass  the  sentence  to  be  set 
out  by  the  gaoler  upon  the  return.  We  are  bound  to  assume, 
prima  facie,  that  the  unreversed  sentence  of  a  court  of  competent 
jurisdiction  is  correct ;  otherwise  we  should,  in  effect,  be  constituting 
ourselves  a  court  of  appeal  without  power  to  reverse  the  judgment. 

The  power  of  detaining  persons,  so  convicted,  in  prison  in  this 
country,  the  statute  5  Geo.  IV.  c.  84,  s.  17,  does  not  expressly  give : 
but  the  recital  shows  the  occasion  of  passing  the  Act :  That,  by 
the  laws  in  force  in  some  parts  of  her  Majesty's  dominion,  not 
within  the  United  Kingdom,  offenders  were  liable  to  be  punished 

(1)  Of  breaking  into  a  shop  by  night,  the  CommiBsioners,  &c.  p.  xxi.    But 

and  stealing  therein.    It  seems  that  the  offence  set  forth  in  the  act  of  the 

the  crime  of  burglary  is  not  known  in  Boyal  Ck)urt  is  a  crime  by  the  law  of 

the  law  of  Jersey :  see  First  Report  of  the  island. 
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by  transportation,  and  there  might  be  no  means  for  transporting     Bbknan*b 

*thein  without  first  bringing  them  to  England  ;  and  the  seventeenth       ,  •BO,i\ 

clause  enacts  **  that,  whenever  any  convict  adjudged  to  transportation 

by  any  Court  or  Judge  in  any  part  of  his  Majesty's  dominions  not 

within  the  United  Kingdom,"  **  shall  be  brought  to  England  in 

order  to  be  transported,  it  shall  and  may  be  lawful  to  imprison  any 

such  offender  in  any  place  of  confinement  provided  under  the 

authority  of  this  Act."     No  words  could  have  more  clearly  intimated 

that  the  fact  of  a  sentence  having  been  passed  by  such  Court  founds 

the  right  to  detain,  and  that  the  validity  or  regularity  of  the  sentence 

is  not  to  be  called  in  question.     Even  if  that  sentence  is  erroneous, 

this  Court  cannot  set  it  aside  or  enquire  into  its  propriety,  or  deny 

it  the  effect  which  the  law  assigns  to  any  sentence. 

Bat  it  was  said  that  the  detention  did  not  appear  to  be  in  any 
of  the  particular  prisons  to  be  appointed  under  stat.  6  Geo.  lY. 
c.  84  (i).  But  we  consider  these  enactments  as  directory,  and  that 
th^y  do  not  interfere  with  the  power  asserted  in  general  terms  by  the 
seventeenth  section.  The  nonobservance  of  these  particulars  may 
expose  officers  to  censure :  but  it  does  not  require  the  discharge  of 
the  criminal  convicted  by  a  competent  Court  within  her  Majesty's 
dominions  of  a  crime  well  known  to  our  laws,  condemned  to  a 
punishment  equally  known  to  them,  and  brought  into  this  country 
under  a  sentence  of  a  Court  within  that  part  of  her  Majesty's 
dominions  where  the  crime  was  committed. 

The  priaonera  were  remanded. 


SPENCE  AND   AnOTHEB    v.    CHODWICK  (2).  1847. 

Mav  4. 
(10  Q.  B.  617—630;  8.  C.  16  L.  J.  Q.  B.  313 ;  11  Jur.  872.)  _L 

Assmnpsit  by  shipper  on  a  contract  of  affreightment.  Declaration  stated  L  ^^^  J 
that  plaintiff  had  shipped  on  board  defendant's  ship,  then  in  the  Bay  of 
Gibraltar,  and  bound  for  London,  calling  at  Cadiz,  certain  goods  to  be 
safely  conveyed  to  London,  and  there  delivered  in  good  order,  the  act  of 
Qod,  the  Queen's  enemies,  fire,  all  and  every  other  dangers  and  accidents 
of  the  seas,  rivers,  and  navigation,  of  whatever  nature  or  kind  soever,  save 
risk  of  boats  Ac,  excepted,  the  plaintiff  paying  freight :  promise  by  defen- 
dant so  to  convey  and  deliver  the  cargo,  saving  the  above  exceptions: 
breach,  that  he  failed  to  do  so. 

Plea,  that  the  ship  in  the  course  of  her  voyage  called  at  Cadiz,  and  was 
then  within  the  jurisdiction  of  the  officers  of  Customs  there,  and  of  a  certain 
Court  of  Spain  (described  in  the  plea) :  that,  while  the  ship  was  there,  the 

(1)  See  16  &  17  Vict.  c.  99  (20  A  21       (1884)  12  Q,  B.  D.  689,  603,  63  L.  J. 
Vict.  c.  3).— A.  C.  a  B.  16  6.— A.  C. 

(2)  Cited,  c7aco6«  v.  Credit  LyonnaU 

R.R. — VOL.  LXXIV.  27 
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Chodwick. 


Spkncb  goods  were,  according  to  the  law  of  Spain,  lawfully  taken  out  of  the  ship 

^ by  the  said  officers,  against  the  will  and  without  the  default  of  the  defen- 

dant, on  a  charge  of  suspicion  of  their  being  contraband  according  to  the 
law  of  Spain,  and  were  confiscated  by  a  decree  of  the  said  Court,  upon  the 
charge  aforesaid.     On  demurrer. 

Held,  that  the  plea  alleged  no  excuse  within  the  express  exceptions  in 
the  contract;  that  the  decree  of  confiscation  was  in  itself  no  answer;  and 
that  it  did  not  appear  by  the  plea  to  have  been  incurred  through  any  fault 
of  the  plaintiff.    Judgment  for  plaintiff. 

Assumpsit.  The  declaration  stated  that  plaintiffs,  at  the  request 
of  defendant,  had  caused  to  be  shipped  in  good  order  and  well 
conditioned  on  board  a  certain  ship  of  defendant,  then  riding 
at  anchor  in  the  Bay  of  Gibraltar,  and  bound  for  London,  calling 
at  Cadiz,  certain  goods  of  plaintiffs,  to  wit  &c.,  to  be  taken  care  of 
and  safely  carried  on  board  the  said  ship  from  the  Bay  of  Gibraltar 
to  the  port  of  London,  and  there  delivered  in  the  like  good  order 
and  well  conditioned,  the  act  of  God,  the  Queen's  enemies,  fire, 
and  all  and  every  other  dangers  and  accidents  of  the  seas,  rivers, 
and  navigation,  of  whatever  nature  or  kind  soever,  save  risk  of 
boats,  so  far  as  ships  were  liable  thereto,  excepted,  to  plaintiffs,  or 
[  *518  ]  their  assigns,  on  paying  ^freight  for  the  said  goods  &c.  That  in 
consideration  of  the  premises  &c.  defendant  promised  plaintiflfs 
safely  to  carry  and  deliver  the  goods,  the  act  of  God,  &c. 
(enumerating  the  exceptions  above  mentioned)  excepted.  That, 
although  defendant  then  took,  accepted  and  received  the  goods 
of  plaintiffs  for  the  purpose  aforesaid,  and  although  the  ship 
afterwards  &c.  safely  arrived  in  the  port  of  London ;  and, 
although  a  reasonable  time  for  defendant  to  have  delivered  the 
goods  to  plaintiffs  had,  at  the  commencement  of  this  suit,  long 
elapsed;  and,  although  defendant  had  not  been  prevented  from 
safely  carrying  and  delivering  the  whole  of  the  said  goods,  as 
aforesaid,  by  the  act  of  God,  the  Queen's  enemies,  fire,  or  any 
danger  or  accident  of  the  sea,  rivers,  or  navigation  of  any  nature 
or  kind  whatsoever;  and,  although  defendant  had  delivered  a  part 
of  the  goods  &c. ;  and,  although  plaintiffs  had  always  been  ready 
and  willing  to  pay  defendant  the  freight  &c.,  of  which  defendant 
had  always  had  notice  ;  yet  defendant  had  not  safely  carried  and 
delivered  the  residue  of  the  goods,  but  had  wholly  failed  and 
neglected  so  to  do,  and  had  behaved  and  conducted  himself  so 
carelessly  with  respect  to  the  carrying  and  delivering  the  residue  of 
the  goods,  that  by  reason  thereof  the  residue  of  the  goods  had 
become  and  were  wholly  lost  to  plaintiffs. 

Plea  5.    That,  after  the  residue  of  the  goods  in  the  declaration 
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mentioned  had  been  shipped,  as  therein  alleged,  and  whilst  the  Spknoi 
same  and  every  part  thereof  were  on  board  the  ship,  and  before  chodwiok. 
any  breach  of  promise  in  respect  thereof,  to  wit  on  &c.,  the  ship, 
in  the  course  of  her  voyage  to  London,  did  call  and  was  at  Cadiz, 
to  wit  in  the  province  of  Andalusia  and  kingdom  of  Spain,  and 
according  to  and  within  the  meaning  of  the  ternls  upon  which  the 
residue  of  the  goods  was  ^shipped  as  in  the  declaration  alleged ;  [  *5i9  ] 
and  that  the  residue  of  the  goods  was  then  within  the  jurisdiction 
of  the  officers  of  the  Customs  at  Cadiz  aforesaid,  and  also  within  the 
jurisdiction  of  a  certain  Court  and  tribunal,  to  wit  the  tribunal  of  the 
subdelegation  of  the  revenues  of  the  province  of  Andalusia  aforesaid 
in  the  kingdom  of  Spain,  then  held  at  Cadiz,  to  wit  by  and  before 
a  certain  person,  to  wit  one  Signer  Don  Manuel  Lanchez  Ocana, 
the  intendant  subdelegate  of  the  revenues  of  the  said  province,  and 
then  being  the  Judge  of  and  in  the  said  Court.  That,  whilst  the 
ship  was  so  calling  and  was  at  Cadiz,  and  whilst  the  residue  of  the 
goods  and  every  part  thereof  were  within  the  jurisdiction  of  the  said 
Court,  and  of  the  said  officers  of  Custom  at  Cadiz,  and  before  any 
breach  of  promise  by  defendant  in  respect  thereof,  to  wit  on  &c., 
the  residue  of  the  goods  was  then  by  the  proper  authorities  having 
jurisdiction  in  that  behalf,  to  wit  the  officers  of  the  Customs  at 
Cadiz,  and  according  to  the  law  of  Cadiz,  and  of  the  kingdom  of 
Spain,  lawfully  taken  out  of  the  ship,  and  the  care  and  custody  of 
defendant,  and  landed,  and  examined  and  detained,  to  wit  for  the 
space  of  thirty  days,  to  wit  at  Cadiz  aforesaid,  and  within  the 
jurisdiction  of  the  said  Court,  and  against  the  will,  and  without 
the  consent,  neglect  or  default,  of  defendant,  or  his  agents  or 
servants  in  that  behalf,  on  a  certain  charge,  to  wit  on  a  charge  of 
suspicion  that  the  same  were  contraband  according  to  the  law  of 
Cadiz  and  of  the  kingdom  of  Spain;  and  which  last  mentioned 
charge  was  then,  to  wit  on  &c.,  and  duly  and  accordingly  to  the 
law  of  Cadiz  and  the  kingdom  o{  Spain,  preferred  in  the  before 
mentioned  Court  and  tribunal,  held  as  aforesaid  by  the  proper 
officer  in  that  behalf,  to  wit  by  one  Don  Juan  Quijada,  lieutenant  of 
Custom-house  officers  at  ♦Cadiz  aforesaid.  That  afterwards,  and  [•520] 
whilst  the  residue  of  the  goods  was  at  Cadiz  and  so  detained  as 
aforesaid,  and  within  the  jurisdiction  of  the  said  Court,  to  wit  on 
&c.,  the  same  residue  of  the  goods  and  every  part  thereof  were 
and  was,  by  a  decree  and  order  of  the  said  Court,  and  of  the  said 
Judge  thereof,  then  duly  made,  according  to  the  law  of  Cadiz 
and  of  the  kingdom  of  Spain,  declared  to  be,  and  was  and  were, 

27—2 
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Sfkitob  confiscated,  to  wit  upon  the  charge  aforesaid.  And  by  reason  of  the 
Ohodwiok.  premises  the  residue  of  the  goods,  and  every  part  thereof,  were  and 
was,  and  then  and  thence  hitherto  hath  and  have  been,  wholly 
taken,  kept  and  detained  from  and  out  of  the  care,  custody,  pos- 
session and  control  of  defendant,  to  wit  by  the  said  officers  of  the 
Customs,  and  according  to  the  law  of  Cadiz  and  the  kingdom  of 
Spain,  and  against  the  will  and  without  the  consent,  neglect  or 
default  of  defendant,  his  agents  or  servants  in  that  behalf ;  and,  by 
means  of  the  premises  and  not  otherwise,  defendant  was  then  and 
thenceforth  hitherto  wholly  and  absolutely  hindered  and  prevented 
from  further  performing  his  promise  as  to  the  residue  of  the  goods. 
That  always,  up  to,  and  until,  and  at,  the  time  of  the  defendant 
being  so  hindered  and  prevented  &c.  as  last  aforesaid,  defendant  did 
take  care  of  and  safely  carry  the  same  residue  of  the  goods,  and 
otherwise  observe  and  perform  his  promise  in  respect  thereof,  in  all 
things,  and  was  then,  and  thenceforth,  but  for  the  premises  afore- 
said, ready  and  willing  to  and  would  have  fully  performed  his  said 
promise.    Verification . 

Demurrer  on  the  following  grounds  :  That  it  was  not  averred  in 
the  plea  with  sufficient  particularity  that  the  goods  were  confiscated 
through  any  act,  default  or  neglect  of  plaintiffs ;  and  that  it  was 

[  *52i  ]  consistent  with  the  *plea  that  the  goods  were  adjudged  to  be 
contraband,  and  were  confiscated,  by  the  act  or  neglect  of  the 
defendant  or  some  third  person.  That  it  was  not  averred  with 
sufficient  particularity  how,  or  wherefore,  or  on  what  account,  or  by 
what  act,  neglect  or  default,  the  goods  became  confiscated.  That  it 
was  not  shown  by  what  law  or  custom  of  Cadiz,  or  of  the  kingdom 
of  Spain,  the  goods  became  confiscated.  That  it  was  not  averred 
with  sufficient  particularity  that  it  was  necessary  for  the  purpose  of 
the  voyage  for  the  ship  to  go  within  the  jurisdiction  of  the  said 
Court.  That  it  was  not  averred  that  the  goods  were  contraband, 
but  only  that  the  said  Court  found  them  to  be  so.  That  the  plea 
amounted  to  an  argumentative  traverse  of  the  negligence  alleged  in 
the  declaration.     Joinder  in  demurrer. 

CrompUm,  for  the  plaintiffs : 

The  plea  is  bad.  The  defendant's  contract  to  convey  the  cargo 
is  an  absolute  contract,  subject  to  certain  express  exceptions ;  and 
no  excuse  is  sufficient,  unless  it  show  that  performance  was  pre- 
vented within  one  of  the  exceptions  specified,  or  by  the  act  of  the 
plaintiffs  themselves,  or  by  the  law  of  this  country.     Even  the  act 
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of  God,  if  not  expressly  excepted,  would  be  no  excuse :  Com.  Dig.  spnros 
Condition  (D  1).  The  danger  contemplated  by  touching  at  Cadiz  ohodwiok. 
may  have  been  the  very  reason  why  the  plaintiffs  contracted  in 
these  terms.  It  has  been  held  no  excuse  for  the  shipper  that  the 
loading  of  a  cargo  was  rendered  impossible  by  pestilence:  Barker 
V.  Hodgson  (i) :  or  by  foreign  embargo  or  prohibition :  Sjoerda  v. 
LuMcomhe  (2),  Blight  v.  Page  (8).  In  like  manner  it  has  been  held 
that  the  shipowner  is  not  excused,  even  where  Government  officers 
of  this  *country  have  prevented  the  performance  of  his  contract  to  [  •SM  ] 
carry  goods :  Evans  v.  Hutton  (4),  Gosling  v.  Higgins  (6).  The  excuse 
here  alleged  is,  that  performance  was  prevented  by  the  revenue  laws 
of  Spain.  But  our  Courts  do  not  notice  the  revenue  laws  of  foreign 
countries :  "  no  country  ever  takes  notice  of  the  revenue  laws  of 
another : "  per  Lord  Mansfield  in  Holman  v.  Johnson  (6) ;  and  the 
observations  of  Lord  Hardwickb  in  Boucher  v.  Lawson  (7)  are  to  a 
like  effect.  Even  if  the  plea  had  alleged  an  intention  to  violate  the 
revenue  laws  of  Spain,  it  would  be  insufficient.  A  foreigner  selling 
and  delivering  goods  abroad  to  a  British  subject  may  recover  the 
price  here,  although  he  knows  that  the  vendee  purchased  with  the 
intention  of  smuggling  them  into  England:  Pellecatt  v.  AngeU{9)^ 
Holman  v.  Johnson  (6). 

In  point  of  form  also  the  plea  is  bad ;  for  it  does  not  allege  that 
the  goods  were,  in  fact,  contraband  by  the  law  of  Spain,  or  that 
they  were  found  to  be  so,  but  merely  that  they  were  seized  on  a 
"  charge  of  suspicion  "  of  being  contraband,  and  were  confiscated 
''  upon  the  charge  aforesaid,"  that  is,  by  reference,  a  ''  charge  of 
soBpicion,"  and  nothing  more. 

Bovillf  contra : 

The  plea  raises  a  question  which  is  of  great  importance,  and  not 
governed  by  any  decided  case.  By  agreement  of  both  parties,  their 
property  is  brought  within  the  jurisdiction  of  a  court  of  justice  at 
Cadiz,  and  so  made  amenable  to  that  jurisdiction.  Proceedings 
take  place  in  that  Court,  in  consequence  of  which  the  loss  of  his 
property  ensues  to  the  freighter.  *Those  proceedings  were  in  rem  [  •sss  ] 
and  bound  the  property.  The  shipowner  contends  that  the  freighter 

(1)  15  R.  R  485  (3  M.  &  S.  267).  (6)  1  Cowp.  341,  343. 

(2)  16  East,  201.  (7)  Ca.  K  B.  temp.  Hardw.  85,  89, 

(3)  6  B.  B.  795  (3  Bos.  &  P.  295,       194,  198. 

not©  (a)  to  TouJteng  v.  Huhbard).  (8)  41  B.  B.  723  (2  Or.  M.  &  B.  311 ; 

(4)461  B.  B.  693  (4  Man.  &  G.  954).      S.  C.  5  Tyr.  945). 
(5)  10  B.  B.  726  (1  Camp.  451). 
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hpbmce       must  bear  the  loss  which  has  befallen  him  in  the  due  course  of 
Chodwick.    l)erformance  of  that  contract  which  he  has  chosen  to  enter  into. 

It  is  said  that  the  defendant  has  contracted  absolutely,  subject 
to  certain  declared  exceptions,  and  that  he  has  not  brought  his  case 
within  them.  But  the  act  of  God,  which  is  one  of  the  exceptions, 
extends  to  other  than  natural  causes,  and  means  no  more  than 
inevitable  accident:  Story  on  Bailment,  818,  s.  489,  following  Jones 
on  Bailments,  104 ;  and  inevitable  accident  must  mean  something 
which  has  occurred  without  the  defendant's  default. 

(Lord  Denman,  Ch.  J. :  You  would  let  in  the  violence  of  the 
Queen's  friends  as  an  exception ;  that  might  be  inevitable  in  the 
same  sense.) 

• 

It  must  be  conceded  that  vis  major  is  not  always  an  excuse ;  but 
the  exceptions  of  ''act  of  God"  and  ''perils  of  seas"  have  been 
liberally  interpreted :  Abbott  on  Shipping,  382  (i),  part  iv.  chap.  vL 
Thus,  capture  by  pirates,  accidental  collision,  the  taking  ground 
in  a  dock,  have  been  considered  perils  of  the  seas:  Pickering  v. 
Barkley  (2),  BuUer  v.  Fisher  (3),  Fletcher  v.  Inglis  (4) :  so,  where  in 
a  storm  horses  broke  down  the  partitions  which  separated  them, 
and  by  their  kicking  wounded  each  other  so  that  they  all  died : 
Gabay  v.  Lloyd  (5). 

Secondly.  The  plea  shows  that  the  loss  was  occasioned  by  the 
default  of  the  plaintiffs  themselves  in  putting  contraband  goods  on 
board.  "The  merchant  must  lade  no  prohibited  or  uncustomed 
goods,  by  which  the  ship  may  be  subjected  to  a  detention  of  for- 
feiture:  "  Abbott  on  Shipping,  402  (i).     Here  the  merchant  seeks 

[  •h2i  ]  to  *found  an  action  on  his  own  breach  of  duty  towards  the  ship- 
owner. If  the  merchant  ship  goods  which  require  a  Government 
order  for  their  landing,  he  must  procure  such  an  order,  and  so 
relieve  tlie  shipowner  from  delay :  Hill  v.  Idle  (6).  The  merchant's 
delay  in  loading  is  an  answer  to  an  action  against  the  shipowner 
for  not  sailing  with  convoy:  Magalhaens  v.  Btisher{7).  It  seems 
clear,  therefore,  that  the  merchant  undertakes  to  put  on  board  a 
lawful  cargo,  and  by  procuring  all  necessary  documents,  and  other- 
wise, to  do  every  thing  which  may  assist  the  conveyance  and  delivery 
of  his  cargo :  here  he  seeks  to  take  advantage  of  his  own  wrong. 

(1)  8th  ed.  (5)  27  K.  B.  486  (3  B.  &  C.  793). 

(2)  Style,  132.  (6)  16  E.  B.  797  (4  Camp.  327). 
(;/)  4  B.  E.  902  (3  Esp.  N.  P.  C.  67).          (7)  4  Camp.  64. 

(4)  20  B.  E.  448  (2  B.  &  Aid.  315). 
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Thirdly.  The  plaintiffs  are  bound  by  the  judgment  of  the  Court  spbmob 
of  Cadiz.  Both  parties  placed  the  property  within  the  jurisdiction  cmodwiok. 
of  that  Court.  The  judgment  was  in  rem  and  has  avoided  the  con- 
tract. A  contract  is  to  be  governed  by  the  law  of  the  place  of  per- 
formance: Story's  Conflict  of  Laws,  375  (i),  s.  280.  This  contract 
was  to  be  performed  in  part  at  Cadiz.  It  is  true  that  one  country 
will,  in  general,  not  notice  the  revenue  laws  of  another  country  for 
the  purpose  of  invalidating  contracts;  although  eminent  text  writers 
reprobate  the  principle :  Story's  Conflict  of  Laws,  882,  s.  257.  But 
the  practice  is  subject  to  this  qualification :  that  every  country  does 
notice  the  judgment  of  a  foreign  Court  on  any  case  within  its  juris- 
diction, and  respects  it,  not,  perhaps,  as  conclusive,  though  it  is  so 
put  by  Lord  Hardwickb  in  Boucher  v.  Laicson  (2),  but,  at  all  events, 
as  binding  jprima/octe:  Power  v.  Whitmore  (3),  Philips  v.  Hunter  (4), 
Hughes  v.  Cornelius  (s).  ♦If  the  judgment  in  this  case  was  not  [♦525] 
valid,  the  plaintiff  should  have  impeached  it  in  his  replication :  on 
these  pleadings  the  plaintiff  is  absolved  from  his  contract.  Absolute 
contracts  are  frequently  vacated  by  matter  extrinsic:  Abbott  on 
Shipping,  596  (6).  An  embargo  of  this  country  suspends  a  contract 
of  afl&reightment:  Hadley  v.  Clarke  (7);  and  war  between  this  country 
and  that  to  which  the  ship  is  destined  dissolves  the  contract  (8).  It 
would  be  anomalous  that  an  unlawful  seizure,  such  as  that  by 
pirates,  should  dissolve  a  contract,  and  that  a  lawful  seizure,  as  in 
the  present  case,  should  not  do  so.  A  contract  to  pay  a  debt  is 
dissolved  by  foreign  attachment :  Com.  Dig.  Attachment  (H),  Brook 
v.  Smith  (9),  Savage^'s  case  (10) :  and,  it  seems,  the  law  of  Scotland  is 
similar :  M'Leod  v.  Schultze  (ii).  The  subject-matter  of  the  contract 
in  all  these  cases  is  affected  by  matter  extrinsic ;  and  the  contract  is 
gone.  The  existence  of  this  property  within  the  territory  of  Spain 
subjected  it  to  attachment  upon  a  judgment  of  that  State:  Story's 
Conflict  of  Laws,  799  (12),  s.  549.  It  is  said  the  plea  does  not  allege 
that  in  point  of  fact  the  goods  were  contraband.  That  is  imma- 
terial ;  it  is  alleged  that  they  were  condemned  as  such  by  the 
judgment  of  a  competent  Court. 

The  cases  cited  for  the  plaintiffs  as  bearing  on  this  point  do  not 

(1)  2nd  ed.  (7)  4  K.  E.  641  (8  T.  E.  259). 

(2)  Ca.  K.  B.  temp.  Hardw.  85,  89.  (8)  See  OliverMn  v.  Brightviau,  70 

(3)  16  E.  E.  416(4  M.&S.  141,  150).      E.  E.  642  (8  Q.  B.  781). 

(4)  2  E.  E.  353  (2  H.  Bl.  402,  408,  (9)  1  Salk.  280. 
410).  (10)  1  Salk.  291. 

(5)  2  Show.  232.  (11)  1  Dowl.  &  L.  614. 

(6)  8th  ed.  (12)  2nd  ed. 
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8PEKCB  apply.  In  none  of  them  had  the  contract  been  dissolved  by  the 
Ghodwiok.    judgment  of    a  competent    CJoort.     In  Evan$  v.  Hutton(i)  and 

Ooiling  v.  Higgins  (2)  performance  of  the  contract  was  prevented 
[  ^526  ]      by  onauthorised  ^interference ;    so  that,  as  Lord  Ellbnbobouoh 

pointed  out  in  the  latter  case,  the  shipowner  had  his  remedy 

over ;  the  same  circumstance  is  noticed  by  Powsll,  J.  in  Coggs  v. 

Bernard  (8)  as  a  reason  for  the  liability  of  bailees  in  certain  cases. 

Crompton,  in  reply : 

The  plea  does  not  bring  the  case  within  any  of  the  exceptions  in 
the  contract. 

(Lord  Dbnman,  Ch.  J. :  We  are  quite  satisfied  on  that  point.) 

Secondly.  The  plea  does  not  show  that  the  plaintiffs  were  in 
fault.  It  does  not  appear  that,  when  the  contract  was  made, 
there  was  any  law  of  Spain  against  it ;  or,  if  there  was  such  law, 
that  either  of  the  parties  was  cognisant  of  it.  The  shipper  enters 
into  no  implied  undertaking  that  his  cargo  shall  be  legal  according 
to  the  laws  of  a  foreign  country.  Even  if  he  did  so,  it  is  consistent 
with  this  plea  that  the  seizure  was  occasioned  by  the  fault  of  some 
third  person ;  for  goods  are  contraband  when  any  thing  is  wrong  in 
the  ship's  manifest ;  some  third  person  may  have  deceived  the 
master  and  procured  the  entry  of  a  wrong  bale  of  goods.  This 
contract  was  to  be  performed  in  England ;  the  sole  object  of  the 
affreightment  was  to  bring  the  cargo  to  England;  and  it  is  sufficient 
if  the  contract  was  legal  by  the  law  of  England. 

The  defendant  relies  on  the  foreign  judgment.  The  judgment 
does  not  decide  that  the  contract  was  illegal,  but  merely  that  the 
goods  were  contraband,  which  may  have  been  the  fault  of  a  stranger. 
If  the  judgment  is  only  evidence  that  the  goods  were  really  contra- 
band, the  plea  is  bad  for  stating  evidence  instead  of  fact.  Foreign 
attachment  is  an  excuse  to  the  garnishee ;  for  the  attachment 
operates  as  an  assignment  of  his  debt. 

[  627  ]       Lord  Dbnman,  Ch.  J. : 

This  is  a  bold  attempt,  though  supported  with  great  ingenuity,  to 
unsettle  the  law  which  has  always  been  understood  to  govern 
contracts  of  this  kind :  and  I  think  that,  if  the  law  was  to  be 
questioned,  a  more  favourable  case  might  have  been  chosen  for  the 

(1)  61  R.  B.  693  (4  Man.  &  G.  954),  (3)  2  Ld.  Bay.  909,  911. 

(•/)  10  B.  B.  726  (1  Gamp.  450). 


VOL.  uxiv.]        1847.    Q.  B.     10  Q.  B.  627—528.  4:^5 

purpose.    The  plea  does  not  state  the  contract  to  be  in  contra-       Spknob 

ventiT>n  of  the  law  of  either  England  or  Spain,  as  known  to  either    cnoDwicK. 

party,  nor  does  it  allege  any  thing  which,  on  general  principles, 

ought  to  a£fect  the  contract.     No  deceit  or  criminal  act  is  charged 

against  the  plaintiffs :  it  does  not  appear  that  the  defendant  was  not 

as  well  aware  as  the  plaintiffs  of  all  that  was  done,  and  all  that  was 

likely  to  happen.    If,  indeed,  the  contract  appeared  to  have  been 

made  for  the  purpose  of  defrauding  the  revenue  laws  of  a  foreign 

country,  I  think  a  question  might  arise  whether  we  should  give 

effect  to  it.     It   has  been  contended   that   the  plea  brings  the 

defendant's  case  within  the  exceptions  contained  in  the  contract, 

or,  rather  perhaps,  that,  although  this  may  not  be  so  in  strictness, 

we  ought  to  extend  the  meaning  of  those  exceptions  so  as  to  include 

the  present  and  other  similar  cases.    In  my  opinion  we  should  do 

very  ill  if  we  were  to  tamper  with  the  rules  of  construction  which 

have  always  been  applied  to  such  exceptions.     Those  rules  were 

laid    down,   originally,   with   reference    to   the    interests    of    the 

individuals  who  are  parties  to  these  contracts,  and  not  to  any  % 

notions  of  general  policy  ;  and  they  are  rules  now  well  understood. 

I  will  merely  refer  to  the  judgment  of  Lord  Ellbnbobough   in 

Atkinson  v.  Ritchie  (ij,  which  completely  disposes  of  this  part  of  the 

argument. 

Pattbson,  J. :  [  528  ] 

The  first  question  in'  this  case  is,  whether  the  defendant  by  his 
plea  has  brought  himself  within  any  of  the  exceptions  in  this 
contract.  As  Lord  Ellbnborouoh  says  in  Atkinson  v.  Ritchie  (2), 
"  No  exception  (of  a  private  nature  at  least)  which  is  not  contained 
in  the  contract  itself,  can  be  engrafted  upon  it  by  implication,  as  an 
excuse  for  its  nonperformance.*'  The  defendant's  contract  is  to 
carry  the  plaintiffs'  goods  to  London,  and  he  is  liable  for  nonper- 
formance of  his  contract,  unless  its  performance  was  prevented  by 
some  of  the  exceptions  provided  against,  or  by  the  act  of  the 
plaintiffs  themselves,  or  by  the  law  of  this  country.  I  am  of 
opinion  that  the  defendant  was  not  prevented  by  the  act  of  God, 
or  the  Queen's  enemies,  or  any  dangers  of  the  seas.  It  is  said 
that  he  was  prevented  by  dangers  of  the  seas ;  and  a  case  (3)  has 
been  relied  upon  in  which  the  straining  of  a  vessel  in  a  dry  harbour 
was  held  to  be  within  this  exception.    But  there  the  damage 

(1)  10  E.  R.  372  (10  East,  530).  (3)  FleUher  v.  Inglis,  20  R,  R.  448 

(2)  10  R.  R.  372  (10  East,  633).  (2  B.  &  Aid.  315). 
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spekck  occurred  in  the  regular  course  of  navigatioD.  The  loss  in  this 
CuoDwicK.  case  had  nothing  to  do  with  the  navigation  of  the  vessel ;  it  was 
caused  by  the  execution  of  the  law  of  Spain  of  which  both  plaintiffs 
and  defendant  might  be  equally  ignorant.  We  must  not  assume 
that  the  plaintiffs  knew  this  law  and  the  defendant  did  not  know  it. 
If  the  plaintiffs  did  not  know  it,  the  loss  was  not  occasioned  by 
their  act.  If  the  plea  had  stated  that  the  plaintiffs  knew  their 
goods  would  be  liable  to  confiscation  under  the  law  of  Spain,  and 
that  the  defendant  did  not  know  it,  there  might  be  a  question  as  to 
his  liability  ;  I  do  not  say  how  that  might  be.     Gosling  v.  Higgku  (i), 

[  '629  ]  which  was  the  only  case  cited  in  *point,  has  been  distinguished  on 
the  ground  that  there  the  shipowner  had  a  remedy  over.  I  doubt 
whether  that  was  the  ground  of  the  decision.  The  reference  to 
foreign  attachment  is  inapplicable ;  for  such  attachment  is,  in  some 
sense,  the  act  of  the  principal  debtor,  who,  therefore,  cannot  com- 
plain of  the  garnishee's  non-payment  to  him.  In  this  case  both 
parties,  perhaps,  were  ignorant  of  the  law  by  the  operation  of  which 
the  loss  was  occasioned.  At  what  time  the  law  was  made,  and 
whether  the  goods  were  contraband  per  se,  or  became  so  by  some- 
thing done  or  omitted  in  respect  of  them,  we  do  not  know.  But  I 
disclaim  minute  considerations  of  this  sort :  it  was  for  the  defendant 
to  bring  himself  within  the  exceptions  in  his  contract ;  and  he  has 
not  done  so. 

WlOHTMAN,  J. : 

I  am  of  the  same  opinion.  The  defendant  has  entered  into  an 
absolute  contract,  subject  only  to  certain  specified  exceptions,  to 
convey  goods  to  the  port  of  London;  and  it  has  been  contended 
with  much  ingenuity  that  his  excuse  for  nonperformance  of  his 
contract  falls  within  one  of  these  exceptions.  We  have  already 
expressed  an  opinion  against  so  much  of  the  i)lea.  But  the  defen- 
dant takes  higher  ground  also,  and  contends  that  his  plea  shows 
that  he  was  prevented  from  performing  his  contract  by  the  decree 
of  a  competent  Court,  and  that  this  is  a  valid  excuse.  But  it  is  not 
averred  that  the  plaintiffs  did  any  wrongful  act  in  respect  of  the 
cargo,  or  that  they  knew  it  to  be  contraband  by  the  law  of  Spain,  or 
that  it  was  taken  to  Cadiz  by  their  desire.  The  object  was  to  convey 
the  goods  to  London ;  and  Cadiz  is  mentioned  merely  in  describing 
the  route  of  the  ship.  On  the  pleadings  it  does  not  ap{)ear  that 
[  •630  ]       either  party  knew  that  the  goods'would  *be  liable  to  seizure  there, 

(1)  10  E.  R.  726  (1  Camp.  451). 
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ur  that  the  voyage  was  likely  to  be  frustrated  by  taking  that  route.  spengk 
There  was  no  illegality  in  the  contract  itself;  and  the  case  comes  onoimicK. 
within  the  principle  recognised  by  Lord  Ellbnborouoh  in  Atkinson 
V.  Ritchie  (i) :  **  The  rule  laid  down  in  the  case  of  Paradine  v.  Jane  (2) 
lias  often  been  recognized  in  courts  of  law,  as  a  sound  one ;  i.e.  that 
when  the  party  by  his  own  contract  creates  a  duty  or  charge  upon 
himself,  he  is  bound  to  make  it  good,  if  he  may ;  notwithstanding 
any  accident  by  inevitable  necessity ;  because  he  might  have  pro- 
vided against  it  by  his  contract " :  and  he  refers  to  several  other 
cases  where  the  same  principle  has  been  recognized.  The  defendant 
here  was  prevented  by  inevitable  necessity  from  performing  his 
contract.  But  he  might  have  provided  in  his  contract  against  the 
consequences  of  such  a  contingency :  he  has  not  done  so,  and  is 
without  excuse.  The  case  of  foreign  attachment  furnishes  no 
analogy.  There  the  law  enables  a  third  person  to  step  in  and 
take  advantage  of  a  contract  between  others ;  the  payment  by  the 
garnishee  to  him,  is,  by  law,  also  a  payment  by  the  garnishee  to  his 
own  creditor. 

Erlb,  J. : 

The  defendant's  contract  was,  in  effect,  a  contract  of  insurance 

against  all  but  certain  specified  risks ;  and  the  seizure  in  question 

was  not  one  of  them.     The  only  remaining  defences  which  would 

be  open  to  the  defendant  are  that  the  contract  was  illegal  by  the 

law  of  this  country,  or  that  the  plaintiffs  themselves  prevented  him 

from  performing  his  contract.     Neither  of  these  cases  is  set  up  by 

the  plea. 

Judgment  for  plaintiffs. 


CATHERINE  JONES  v.  BRYAN  JOHN  ROBIN  (o).  ^«^*« 

(10  Q.  B.  581—588 ;  S.  C.  15  L.  J.  Q.  B.  15 ;  9  Jur.  1007.)  2846. 

A  claim  of  commou  pur  cause  de  vicinage  pleaded  in  respect  of  a  private         ^**y  ^* 
estate,  and  alleging  such  common  to  exist  by  custom,  is  bad.    And,  there-         .  "I 
for©  a  right  to  such  common  is  not  shown  by  aUeging  that  the  farm  of  A.         •■         ^ 
and  the  farm  of  B.  were,  and  from  time  whereof  &c.  had  been,  contiguous 
to  each  other,  and  not  separated  by  any  fence,  and  that  the  sheep,  from 
time  to  time  put  on  the  land  of  A.  to  feed,  '*  from  time  immemorial,  have 
gone,  escaped,"  &c.,  **and  have  been  used  and  accustomed  to  go,"  &c., 
therefrom  into  the  land  of  B.,  and  to  intermix  there  and  to  feed  with  sheep 
from  time  to  time  feeding  on  B.'s  land ;  and  in  like  manner  &c. ;  alleging 

(1)  10  B.  B.  372  (JO  East,  530).  (3)  Affirmed  in  Exchequer  Chamber, 

(2)  Aleyn,  26.  jMPst,  p.  454. 
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JoNn  in  fiimilar  form  that  the  sheep  put  on  B.'b  land  have  gone,  Ac  therefrom, 

r.  and  been  used  to  go,  &c.,  upon  the  land  of  A.,  and  to  intennix  t^c. 

^■^'  And  this  objection  to  a  replication  was  held  good  on  demurrer  to  the 

rejoinder. 

Trespass  for  seizing,  distraining  and  impounding  plainti£f 's  sheep. 

Plea  2.  As  to  seizing  &c.  four  of  the  sheep,  that  one  John  Robin, 
before  and  at  the  time  when  &c.,  was  lawfully  possessed  of  a  certain 
close,  being  a  certain  plantation  within  and  part  of  a  certain 
farm  of  the  said  John  Robin,  called  Tan  y  Graig,  situate  in  the 
parish  of  Nantglyn  in  the  county  of  Denbigh;  and,  because  the 
said  sheep,  in  the  introductory  part  &c.,  were  wrongfully  in  the 
said  close  &c.,  eating  and  depasturing  &c. :  justification,  that 
defendant,  as  the  servant  and  by  authority  of  John  Robin,  took  the 
four  sheep  damage  feasant  &c.    Verification. 

Plea  8.  As  to  seizing  &c.  other  three  of  the  sheep  &c.,  that  one 
John  Robin,  before  and  at  the  said  time  when  <&c.,  was  lawfully 
possessed  of  a  certain  other  close,  within  and  parcel  of  a  farm  of 
the  said  J.  R.,  called  Tany  Graig,  and  near  to  a  certain  plantation, 
and  situate  in  the  parish  of  Nantglyn  in  the  county  of  Denbigh ; 
and,  because  the  said  sheep  &c. :  justification,  not  materially 
differing  from  that  in  the  former  plea. 

Replication.  That  the  said  farm  of  Tan  y  Graig,  in  the  pleas  men- 
[  *682  1  tioned,  and  whereof  the  said  close  or  ^plantation  of  the  said  J.  Robin, 
in  the  said  second  plea  mentioned,  and  the  said  close  of  the  said 
J.  R.,  in  the  said  last  plea  mentioned,  were  and  are  part  and  parcel 
as  mentioned  in  those  pleas  and  always  have  been  part  and  parcel, 
at  the  said  times,  in  those  pleas  mentioned,  when  &c.,  lay,  and  from 
time  immemorial  have  lain,  and  still  doth  lie,  contiguous  and  next 
adjoining  to  a  certain  other  farm  called  Nant  Heilyn,  containing 
divers  to  wit  100  acres  of  land  situate  and  being  in  the  parish  of 
Fentre  Yoelas  in  the  county  of  Denbigh,  and  hath  never  been 
separated  or  divided  from  the  said  farm  called  Nant  Heilyn  by  an^* 
inclosure,  hedge  or  fence  whatsoever  suflSicient  to  prevent  sheep 
from  time  to  time  feeding  and  depasturing  in  either  of  the  said  farms 
called  Nant  Heilyn  and  Tan  y  Graig  from  erring  or  escaping  from 
the  one  of  the  said  farms  into  the  other  of  the  said  farms ;  nor  have 
the  said  closes  of  the  said  J.  R.,  or  either  of  them,  ever  been  separat'ed 
or  divided  from  the  residue  of  the  said  farm  called  Tan  y  Graig  by 
any  inclosure,  hedge  or  fence  sufficient  to  prevent  sheep  from  time 
to  time  feeding  and  depasturing  in  or  upon  the  said  residue  of  the 
said  farm  called  Tan  y  Graig,  or  which  had  escaped  into  the  same 
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from  the  said  farm  called  Nant  Heilyn,  from  erring  or  escaping  Jokbs 
into  the  said  several  closes  of  the  said  J.  B.,  or  to  prevent  sheep  robih. 
feeding  or  depasturing  in  or  upon  the  said  closes  or  either  of  them 
from  erring  or  escaping  therefrom  into  the  residue  of  the  said  farm 
called  Tan  y  Graig  and  thence  into  the  said  farm  called  Nant 
Heilyn  :  atfd  the  plaintiff  in  fact  says  that  the  sheep  from  time  to 
time  during  all  that  time  duly  put  in  and  on  the  said  farm  called 
Nant  Heilyn  to  feed  on  the  grass  there  then  growing  from  time 
immemorial  '*have  gone,  escaped  and  rambled,  and  have  been  used  [  *^^'  1 
and  accustomed  to  go  &c.,  therefrom  into  the  said  farm  called  Tan  y 
Graig,  in  which  the  said  sheep  were  so  taken  and  distrained,  and  into 
thesaid  several  closes  of  the  said  J.  B.,  so  being  part  and  parcel  thereof , 
and  to  intermix  there  and  to  feed  with  sheep  from  time  to  time  feed- 
ing on  the  grass  growing  in  and  on  the  said  last-mentioned  farm  and 
closes  ;  and  in  like  manner  the  sheep  from  time  to  time  during  all 
that  time  duly  put  into  and  on  the  said  farm  called  Tan  y  Graig,  in 
which  &c.,  or  into  the  said  closes  or  either  of  them,  to  feed  on  the 
grass  there  then  growing,  from  time  immemorial  have  gone,  escaped 
and  rambled,  and  have  been  used  and  accustomed  to  go,  escape  and 
ramble,  therefrom  into  the  said  farm  called  Nant  Heilyn,  in  the 
county  aforesaid,  and  to  intermix  there  and  to  feed  with  the  sheep 
from  time  to  time  feeding  on  the  grass  growing  in  and  on  the  said 
last  mentioned  farm.  Averment,  that  Charles  Wynne  Griffith 
Wynne,  Esq.,  before  the  said  times  when  &c.  or  either  of  them,  viz. 
on  30th  November,  a.d.  1841,  being  seised  in  his  demesne  as  of 
fee  of  the  said  farm  called  Nant  Heilyn,  with  the  appurtenances, 
demised  the  same  to  plaintiff,  habendum  to  plaintiff  &c. ;  demise 
for  a  year  thence  next,  and  so  from  year  to  year  &c. ;  by  virtue  of 
which  demise  &c. ;  entry  by  plaintiff  and  possession  from  thence 
hitherto;  and  that  plaintiff,  being  so  possessed,  afterwards,  and 
before  either  of  the  times  when  &c.,  to  wit  on  &c.,  put  her  sheep, 
in  the  declaration  mentioned,  into  and  upon  Nant  Heilyn  to  depas- 
ture the  grass  there  then  growing,  as  it  was  lawful  &c.  for  the  cause 
aforesaid ;  and  the  said  sheep  remained  there  depasturing  &c.  until 
the  escape  thereof  hereinafter  mentioned:  Averment,  *that,  the  [*S8^I 
said  sheep  so  being  put  in  and  upon  the  said  farm  called  Nant 
Heilyn  for  the  purpose  aforesaid,  and  the  said  farm  called  Tan  y 
Graig  so  being  and  lying  contiguous  thereto,  and  not  separated  &c. 
therefrom  by  any  inclosure  &c.  sufficient  to  prevent  sheep  depas- 
turing in  plaintiff's  said  farm  from  escaping  therefrom  into  the  said 
farm  called  Tan  y  Graig,  the  said  sheep  of  plaintiff  afterwards,  and 
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JoMKs  just  before  the  times  when  &c.,  viz.  on  &c.,  of  their  own  accord  and 
Robin.  without  the  knowledge  or  consent  of  plaintiff,  went,  escaped  kc. 
from  and  out  of  the  said  farm  of  the  plaintiff  called  Nant  Heilyn 
into  the  said  farm  called  Tan  y  Graig,  in  which  Sec,  and  into  the 
said  closes  of  J.  R.  in  the  second  and  last  pleas  mentioned,  so  being 
part  and  parcel  of  the  last  mentioned  farm,  the  said  several  closes, 
and  each  of  them,  not  being  then  separated  or  divided  from  the 
residue  of  the  said  farm  called  Tan  y  Graig  by  an  enclosure  &c. 
sufficient  to  prevent  sheep  depasturing  in  or  upon  the 'said  residue 
of  the  said  farm  from  erring  or  escaping  therefrom  into  the  said 
closes  or  either  of  them,  and  intermixed  and  fed  with  the  sheep 
there  then  feeding  on  the  grass  there  then  growing,  and  remained 
and  continued  in  the  said  closes  being  part  and  parcel  of  the  said 
farm  called  Tan  y  Graig,  in  which  &c.,  on  the  occasion  aforesaid, 
without  the  knowledge  of  plaintiff,  depasturing  the  grass  there,  until 
defendant,  before  plaintiff  had  or  could  have  any  notice  that  the  said 
sheep  were  in  the  said  closes  of  J.  B.,  in  which  &c.,  to  wit  at  the 
said  time  when  &c.,  of  his  own  wrong  seized,  took  and  distrained 
&c.,  and  unjustly  impounded  &c.,  in  manner  &c.     Verification. 

Bejoinder.  That,  although  true  it  is  that  the  said  C.  W.  G. 
Wynne  was  seised  of  and  in  the  said  farm  called  Nant  Heilyn  with 
[  *«^-'>  J  the  appurtenances  in  his  demesne  as  *of  fee,  and  demised  Ac,  to 
plaintiff  in  manner  and  form  as  in  the  replication  to  the  second 
and  last  pleas  alleged,  yet  the  said  other  matters  in  the  said 
replication  respectively  alleged  are  not  true  in  substance  or  in  fact. 
Conclusion  to  the  country. 

Demurrer,  assigning  for  causes  that  the  rejoinder  is  multifarious ; 
that  it  puts  in  issue  immaterial  allegations;  that  the  custom, 
prescription  or  usage  set  up  in  the  replication  ought  to  have  been 
traversed  specifically  in  terms  following  the  language  in  which  the 
same  is  pleaded,  or  by  a  formal  traverse  in  the  ancient  and 
approved  language  of  pleading ;  that  the  rejoinder  is  novel  and  of 
doubtful  effect ;  that  it  amounts  to  De  injuria  absque  renduo  eamte, 
and  should  have  been  so  pleaded  ;  and  that  it  is  improper,  because 
the  plaintiff  claims  an  interest  under  the  usage,  custom  or  pre- 
scription set  forth  in  the  replication. 

Joinder  in  demurrer. 

The  case  was  argued  in  Trinity  Term,  1844  (i),  by  E.  V.  Williams 

(1)  May  31  St.  Before  Lord  Denman,  Ch.  J.,  Patteson  and  Williams,  J  J. 
Coleridge,  J.  had  left  the  Court. 
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for  the  plaintiff,  and  Kelly  for  the  defendant.     Kelly  abandoned  the        Jonbs 

rejoinder  (i) ;  but  contended  that  the  replication  was  bad.  Robih. 

The  judgment  in  this  Court,  and  the  arguments  and  judgment  in 

the   Exchequer   Chamber,  jiosty  p.  464,  render  it  unnecessary  to 

report  the  arguments  in  this  stage  of  the  case  (2). 

Cur.  adv.  imlt. 

Lord  Dbnman,  Ch.  J.,  in  Easter  Term  (May  8rd,  1845),  delivered       [586  J 
the  judgment  of  the  Court  : 

This  case  arises  on  demurrer  to  the  rejoinder;  but,  on  the 
argument,  the  rejoinder  was  abandoned  ;  and  the  question  is  as  to 
the  validity  of  the  replication. 

It  alleges  that  the  farm  of  the  plaintiff  and  that  of  the  defendant 
have  immemorially  adjoined  each  other,  not  separated  by  any  fence 
sufficient  to  turn  sheep.  It  then  states  that  the  sheep,  from  time 
to  time  during  all  that  time  duly  put  in  and  on  the  said  farm  called 
Nant  Heilyn  (plaintiff's)  to  feed  on  the  grass  there  then  growing, 
from  time  immemorial  have  gone,  escaped  and  rambled,  and  have 
been  used  and  accustomed  to  go,  escape  and  ramble,  therefrom 
into  the  said  farm  called  Tan  y  Graig  (defendant's),  in  which  the 
said  sheep  were  so  taken  and  distrained,  and  into  the  said  several 
closes  of  the  said  John  Bobin,  so  being  part  and  parcel  thereof,  and 
to  intermix  there  and  to  feed  with  sheep  from  time  to  time  feeding  on 
the  grass  growing  in  and  on  the  said  last  mentioned  farm  and  closes  : 
and  in  like  manner  &c.  (stating  the  mutuality  as  to  the  other  farm). 

This  is  the  ordinary  form  in  which  common  of  vicinage  is  pleaded, 
if  you  substitute  the  word  "waste"  for  "farm."  And,  whether 
common  of  vicinage  be  a  right  or  a  mere  excuse  for  a  trespass,  the 
form  of  pleading  it  is  the  same.  The  question,  therefore,  seems  to 
be,  whether  the  law  on  this  subject,  applicable  to  adjoining  wastes 
lying  undivided,  be  applicable  also  to  *adjoining  lands  held  in  [  ♦ss?  ] 
severalty  and  lying  undivided.  It  is  urged  that  in  either  case  the 
common  may  be  put  an  end  to  by  inclosure  at  the  will  of  either 
party  ;  and  that  in  its  nature  it  may  as  well  exist  between  private 
owners  as  between  lords  of  manors. 

(1)  ^.  V,  Williami,  as  to  the  re-  referred  to  on  the  present  argument : 
joinder,  referred  to  Stephen  on  Plead-  Anonymotu  case,  3  Dyer,  316  b,  pi.  (4) ; 
ing,  p.  460  (5th  ed.).  ch.  2.  sect.  6,  Year  B.  Pasch.  8  Edw.  IV.  fol.  o  A. 
rule  ii.,  and  Mitchell  v.  Cragg,  10  pi.  14;  4  Vin.  Abr.  588,  tit.  Com- 
M.  &  W.  367.  mon  (K),  pi.  9 ;  Aston,  Placita  Latine 

(2)  The  following  authorities,  not  Bediviva,  507,  citing  Rot.  452,  10 
mentioned  in  the  Exchequer  Chamber  Hen.  VIII. ;  Winch's  Entries,  1085, 
or  in  the  judgment  in  this  Court,  were  1086;  Com.  Dig.  Pleader  (3  M.  29). 
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JoKBs  No  doubt,  it  may  be  put  an  end  to  by  inclosure,  as  appears  from 

BoBiM.       Tyrringham'B  case  (i)  and  Car6et*«  case (2),  and  other  authorities; 

in  all  of  which  it  is  treated  rather  as  an  excuse  for  a  trespass  than 

as  a  right ;  which  indeed  would  almost  follow  from  the  power  to 

put  an  end  to  it,  and  from  the  circumstance  that  he  who  has  such 

common  of  vicinage  cannot,  according  to  the  better  opinion,  put  his 

cattle  at  once  on  the  neighbouring  waste,  butonly  on  the  waste 

which  lies  in  the  manor  where  his  own  lands  are.    Common  of 

shack,  as  stated  in  Corbet's  case  (2),  is  nothing  like  what  is  pleaded 

here :  for  that  is  where  various  arable  lands  lie  interspersed  ;  here 

the  farms  are  merely  adjoining,  not  interspersed  at  all.     If  the 

right  or  excuse  here  pleaded  can  be  supported,  it  must  be    by 

analogy  to  what  is  called  common  piir  cause  de  vicinage.    Now  it 

must  be  observed  that  it  is  not  pleaded  as  a  prescription,  but  as  a 

custom.  No  doubt,  it  was  competent  to  the  owners  of  the  respective 

farms  to  create  such  an  usage  by  grant ;  and  possibly  it  might  be 

supported  as  a  prescription.     A  case  in  Bro.  Abr.,  Prescription, 

pi.  71,  was  referred  to,  where  it  is  said  that  a  man  may  prescribe 

that,  if  his  beasts  escape  into  the  land  of  B.,  B.  cannot  distrain 

them  or  have  an  action.     The  reason  is  queried ;  and  well  it  may 

[  *588  ]      be :  but,  at  all  events,  it  is  said  he  may  prescribe.    We  *believe 

that  this  is  the  first  time  that  any  supposed  right  between  two 

individuals  Has  been  pleaded  as  matter  of  custom.      Where  the 

wastes  of  adjacent  manors  lie  open  together,  the  lords  in  respect  of 

their  ownership  of  the  soil  of  the  wastes,  the  copyholders  in  respect 

of  their  customary  rights,  and  the  freeholders  in  respect  of  their 

prescriptive  rights,  over  the  wastes,  have  some  common  interest  as 

to  the  stocking  of  thoRO  wastes  :  and  it  may  well  be  that  a  general 

custom  and  usage  for  the  convenience  of  all  parties  may   have 

existed   from  time  immemorial  as   to  straying    of  cattle,  which 

custom  and  usage  would  not  have  had  its  origin  in  any   actual 

contracts,  it  not  being  at  all  probable  that  many  persons  with  such 

different  interests  should  have  entered  into  actual  contracts  on  the 

subject,  but  in  a  tacit  acquiescence  of  all  for  their  mutual  benefit. 

No  such  reasons  apply  in  the  case  of  two  farms  held  in  severalty  as 

here  :  and,  in  the  absence  of  any  precedent  for  such  a  custom,  we 

are  of  opinion  that  it  is  not  valid  :  and  then  the  defendant  is  entitled 

to  the  judgment  of  the  Court.  ^   ,         .  -     j  r    j    ^  /  ^ 

^     ®  Jtidgvient  for  defendant  (3). 

(1)  4  Co.  Bep.  36  b,  38  b,  39  a.  the   Exchequer   Chamber,     Jime$   v. 

(2)  7  Co.  Bep.  5  a.  Bobin,  post,  p.  454. 

(3)  Judgment  affirmed  on  error  in         See  also  the  next  two  cases. 
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PRICHAED  V.  LLEWELLYN  POWELL  and  Others  (l).        i843. 

(10  Q.  B.  589—604 ;  S.  C.  15  L.  J.  Q.  B.  166 ;  10  Jur.  154.)  ^^'  ^' 

1846. 
To  avowry  for  damage  feasant  on  a  common,  D.,  common  pur  cause  de         May  8. 
vicinage  is  well  pleaded  in  bar  by  alleging  immemorial  common  pur  cause  de  — 

vicinage  between  commons  P.  and  D.,  for  cattle  duly  put  on  said  commons,         [  689  ] 
and  that  plaintiff  has,  for  thirty  (or  sixty)  years,  had  right  of  common  on  P. 
Beputation  may  be  given  in  evidence  in  support  of  the  immemorial  right 
of  common  pur  atuse  de  vicinage  so  pleaded. 

Replevin,  for  taking,  at  the  parish  of  Ystradgunlais,  in  the 
county  of  Brecknock,  in  a  common  there,  called  Black  Mountain, 
the  cattle  &c.  of  plaintiff,  to  wit  forty  sheep,  &c. 

Avowry  by  Llewellyn  Powell,  and  cognizance  by  the  other 
defendants  as  his  bailiffs  and  servants:  That,  before  and  at  the 
time  when  &c.,  L.  Powell  was  and  still  is  the  lawful  possessor  and 
occupier  of  a  certain  messuage,  closes  and  land,  with  the  appur- 
tenances, situate  &c.,  in  the  said  county,  to  wit  in  the  parish  of 
Ystradgunlais,  in  the  county  aforesaid,  to  wit  a  certain  farm  there 
called  Glynllechissa ;  and  that  the  occupiers  for  the  time  being  of 
the  said  messuage,  closes  and  land  now  have,  and  for  and  during 
the  full  period  of  thirty  years  next  before  the  commencement  of 
this  suit  have  of  right  had,  and  enjoyed  without  interruption, 
and  still  of  right  ought  &c.,  common  of  pasture  in,  upon  and 
throughout  the  said  place  in  which  &c.,  called  Black  Mountain, 
for  all  his  and  their  commonable  cattle  levant  and  couchant  in  and 
upon  the  said  closes  and  land  so  in  the  possession  of  defendant 
L,  P.  as  aforesaid,  every  year,  at  all  times  of  the  year,  as  to  the 
said  last  mentioned  closes  and  land  belonging  and  appertaining. 
That,  because  the  said  cattle  Sec  in  the  declaration  mentioned, 
at  the  said  time  when  &c.,  were  *in  and  upon  the  said  place  in  [  *590  ] 
which  &c.,  depasturing  &c.,  and  doing  damage  there,  so  that 
defendant  L.  P.  could  not  have  or  enjoy  his  said  common  of 
pasture  there  in  so  ample  a  manner  &c. :  avowry  and  cognizance 
of  the  taking  as  for  and  in  the  name  of  a  distress  for  the  damage. 

There  was  a  second  avowry  and  cognizance,  laying  the  right  in 
the  occupiers,  for  sixty  years  ;  and  a  third  prescribing  for  the  same 
right  as  immemorial. 

The  plaintiff  pleaded  in  bar  : 

First,  a  plea  to  all  three  avowries  and  cognizances ;  and,  secondly, 
thirdly  and  fourthly,  pleas  to  the  first,  second  and  third  cognizances 
respectively.  These  four  pleas  led  to  issues  in  fact,  not  material  to 
the  points  decided  in  banc. 

(1)  See  the  preceding  and  the  next  two  cases. 
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Pbichabd  Fifthly,  to  all  the  three  avowries  and  cognizances:  That  the  said 
Powell,  place  in  which  &c.  in  the  declaration  mentioned  in  the  parish  of 
Ystradgunlais,  in  the  county  &c.,  that  is  to  say  the  said  common 
called  the  Black  Mountain,  in  which  &c.,  at  the  said  time  when  &c. 
lay,  and  from  time  immemorial  had  lain,  and  still  does  lie,  con- 
tiguous and  near  adjoining  to  a  certain  other  common  in  the  parish 
of  Llanddausaint  in  the  county  of  Carmarthen,  that  is  to  say  a 
certain  common  known  also  by  the  name  of  the  Black  Mountain, 
containing  divers,  to  wit  1,000  acres,  and  had  never  been  divided 
or  separated  from  the  last  mentioned  common  in  the  parish  of  L., 
that  is  to  say  from  the  said  common  called  Black  Mountain  in  the 
county  of  C,  by  any  inclosure,  hedge  or  fence  whatsoever  sufficient 
to  prevent  cattle  from  time  to  time  feeding  and  depasturing  on  the 
said  common  in  the  said  parish  of  L.,  that  is  to  say  the  common 

[  «59i  ]  called  Black  Mountain,  from  erring  and  escaping  ^therefrom  into  the 
said  common  in  the  said  parish  of  Y.,  that  is  to  say  the  said  common 
called  Black  Mountain  in  which  &c. ;  and  that  the  said  cattle  from 
time  to  time  during  all  that  time  duly  put  on  the  said  common  in  the 
said  parish  of  L.,  that  is  to  say  the  said  common  called  Black  Moun- 
tain, to  feed  on  the  grass  there  then  growing,  and  to  use  the  said 
common  of  pasture  in  and  upon  and  throughout  the  said  last 
mentioned  common,  from  time  immemorial  had  gone,  escaped  and 
rambled,  and  had  been  used  and  accustomed  to  go,  &c.,  therefrom 
into  the  said  common  in  the  said  parish  of  Y.,  to  wit  the  said 
common  called  Black  Mountain  in  which  &c.,  and  to  intermix  there 
and  feed  with  cattle  from  time  to  time  feeding  on  the  grass  growing 
in  the  said  last  mentioned  common  :  and  in  like  manner  the  cattle 
from  time  to  time  during  all  that  time  duly  put  into  the  said 
common  in  the  said  parish  of  Y.,  to  wit  the  common  called  Black 
Mountain  in  which  &c.,  to  feed  on  the  grass  there  then  growing, 
and  to  use  the  said  common  of  pasture  in,  upon  and  throughout 
the  said  common  in  the  said  parish  of  Y.,  to  wit  the  common  called 
the  Black  Mountain,  from  time  immemorial  had  gone,  escaped  and 
rambled,  and  had  been  used  and  accustomed  to  go,  &c.,  therefrom 
into  the  said  common  in  the  said  parish  of  L.,  to  wit  the  common 
called  the  Black  Mountain,  and  to  intermix  there  and  feed  with  cattle 
from  time  to  time  feeding  on  the  grass  growing  on  the  said  last 
mentioned  common.  That  plaintifif,  before  and  at  the  said  time 
when  &c.,  was  and  still  is  the  occupier  of  a  certain  messuage,  and 
of  divers,  to  wit  100,  acres  of  land  with  the  appurtenances,  situate 

[  •692  ]       and  being  in  the  parish  of  *L.  aforesaid ;  and  that  plaintifif,  and  all 


VOL.  Lxxiv.j        1845.     Q.  B.     10  Q.  B.  592—593.  436 

others  the  occupiers  for  the  time  being  of  the  said  last  mentioned     Priohard 
messuage  and  land  now  of  the  plaintiff  with  the  appurtenances,      powkll. 
for  the  full  period  of  thirty  years  next  before  the  commencement  of 
this  suit  and  the  said  time  when  &c.,  without  interruption  and  of 
right  had  had,  and  been  used  and  accustomed  to  have,  and  plaintiff 
still  without  interruption  and  of  right  ought  to  have,  for  himself 
and  themselves,  his  and  their  tenants  and  farmers,  occupiers  of  the 
said  messuage  and  land  with  the  appurtenances,  common  of  pasture 
in,  upon  and  throughout  the  said  common  in  the  said  parish  of  L., 
to  wit  the  said  common  there  called  Black  Mountain,  for  all  his 
sheep  levant  and  couchant  in  and  upon  the  said  land  of  the  plaintiff 
with  the  appurtenances,  every  year  and  at  all  times  of  the  year,  as 
to  the  said  messuage  and  land  with  the  appurtenances  belonging 
and  appertaining.     That  plaintiff,  being  such  occupier  as  aforesaid, 
just  before  the  said  time  when  &c.,  to  wit  on  &c.,  did  put  and  cause 
to  be  put  the  said  cattle,  &c.  in  the  declaration  mentioned  in  and 
upon  the  said  common  in  the  said  parish  of  L.,  to  wit  the  said 
common  called  Black  Mountain,  being  plaintiff's  commonable  sheep 
levant  and  couchant  in  and  upon  the  said  land  of  the  plaintiff,  to 
use  the  said  common  of  pasture  of  the  plaintiff,  and  to  feed  on  the 
grass  there  growing :  and .  that,  the  said  cattle  &c.  of  plaintiff  so 
being  put  and  being  in  the  said  common  in  the  said  parish  of 
L.,  that  is  to  say  &c.,  for  the  purpose  aforesaid,  and  the  said 
common  in  the  said  parish  of  Y.,  to  wit  the  said  common  called 
Black  Mountain   in  which  &c.,   so  being  and   lying  contiguous 
thereto,  and  not  separated  or  divided  therefrom  by  any  inclosure, 
^hedge  or  fence  whatsoever,  the  said  cattle  &c.  of  plaintiff  after-       [  *593  ] 
wards,  and  just  before  the  said  time  when  &c.,  to  wit  on  &c.,  of 
their   own  accord,   and   without  the   knowledge  and  consent  of 
plaintiff,  went,  escaped  and  rambled  from  and  out  of  the  said 
common  in  the  said  parish  of  L.,  that  is  to  say  the  said  common 
called  Black  Mountain,  into  the  said  common  in  the  said  parish 
of  Y.,  to  wit  the  said  common  there  called  Black  Mountain  in 
which  &c.,  and  intermixed  and  fed  with  the  cattle  then  there 
feeding  on  the  grass,  and  remained  and  continued  in  the  said 
common  in  the  parish  of  Y.,  to  wit  &c.,  in  which  &c.,  on  the 
occasion  aforesaid,  without  the  knowledge  of  the  plaintiff;   and 
then  necessarily  and  unavoidably  a  little  trod  down  and  depas- 
tured &c.,  and  necessarily  &c.  did  damage  &c.,  as  in  the  avowries 
and  cognizances  mentioned.    Verification. 

Sixthly,  to  all  the  three  avowries  and  cognizances,  a  plea  in  bar, 

28—2 
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Prichard     averring  an  enjojment  of  pasture  in  Llanddausaint  for  sixty  years ; 
PowELu      ^^d  in  other  respects  corresponding  with  the  fifth  plea. 

Beplication,  by  defendant  Llewellyn  Powell,  to  the  fifth  and  sixth 
pleas :  That,  after  the  said  cattle  in  the  declaration  mentioned  had 
been  so  put  in  and  upon  the  said  common  in  the  parish  of  Llan- 
ddausaint, and  before  the  time  when  &c.,  the  same  cattle,  «&c.,  and 
each  and  every  of  them,  had  entered  into  and  upon  the  said  comjnon 
in  which  &c.  with  the  consent  and  knowledge  of  plaintiff;  and  that 
the  same  cattle,  &c.,  and  each  and  every  of  them,  so  remained  and 
continued  in  and  upon  the  said  place  in  which  &e.,  so  doing  damage 
there  as  aforesaid,  with  such  knowledge  and  consent  as  aforesaid, 
from  the  time  of  such  entry  continually  until  the  same  time  when 
[  'S^*  ]  &c. ;  without  this,  that  the  said  cattle,  *&c.  of  their  own  accord,  and 
without  the  knowledge  and  consent  of  plaintiff,  went  and  escaped 
and  rambled  from  and  out  of  the  said  common  in  the  said  parish 
of  Llanddausaint  into  the  said  common  in  which  <kc.,  and  remained 
and  continued  there  without  the  knowledge  of  the  plaintiff,  in 
manner  and  form  &c. :  conclusion  to  the  country.    Issue  thereon. 

Beplication,  by  defendant  Lewis,  to  the  fifth  and  sixth  pleas : 
That  the  cattle  from  time  to  time  duly  put  on  the  said  common  in 
the  parish  of  Llanddausaint,  to  feed  on  the  grass  there  growing, 
and  to  use  the  said  common  of  pasture  therein,  from  time  imme- 
morial had  not  gone,  escaped  or  rambled,  nor  had  they  been  used  or 
accustomed  to  go,  escape  or  ramble,  therefrom  into  the  said  common 
in  which  &c.,  and  to  intermix  there  and  feed  with  the  cattle  from 
time  to  time  feeding  on  the  grass  growing  in  the  last- mentioned 
common,  in  manner  and  form  &c. :  conclusion  to  the  country. 
Issue  thereon. 

Beplication,  by  defendant  Howell  Powell.  To  the  fifth  plea: 
a  traverse  of  plaintiff's  enjoyment  of  common  in  Llanddausaint 
for  thirty  years.  Issue  thereon.  To  the  sixth  plea :  a  traverse  of 
plaintiff's  enjoyment  of  common  in  Llanddausaint  for  sixty  years. 
Issue  thereon. 

Beplication,  by  defendant  Davies,  to  the  fifth  and  sixth  pleas. 
That,  after  the  said  cattle,  &c.,  had  so  gone,  escaped  and  rambled 
into  the  said  common  in  which  &c.,  as  in  the  pleas  respectively 
mentioned,  plaintiff  had  knowledge  and  notice  thereof ;  and  that 
more  than  a  reasonable  time  had  elapsed  after  plaintiff  had  such 
knowledge  and  notice  as  last  aforesaid,  and  before  the  said  time 
[  •593  ]  when  &c.,  for  his,  plaintiff's,  removing  *the  said  cattle,  &c.,  and 
each  and  every  of  them,  from  and  out  of  the  said  common  in  which 
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&c. ;  without  this  that  the  said  cattle,  &c.,  or  any  or  either  of  them,     Pbiohabd 
at  the  said  time  when  &c.,  were  remaining  or  continuing  in  or  upon      powell. 
the  said  common  in  which  &c.  without  the  knowledge  of  plaintiff,  in 
manner  and  form  &c. :  conclusion  to  the  country.    Issue  thereon. 

On  the  trial,  before  Maule,  J.,  at  the  Brecknockshire  Spring 
Assizes,  1843,  the  plaintiff,  to  prove  the  common  pur  cause  de  vicinage, 
offered  evidence  of  reputation,  which  was  objected  to,  but  admitted. 
A  verdict  was  found  for  the  plaintiff  on  the  issues  upon  the  fifth 
and  sixth  pleas,  and  for  the  defendants  on  the  other  issues. 

In  Easter  Term,  1843,  Chiltmi,  on  behalf  of  the  defendants, 
obtained  a  rule  nisi  for  a  new  trial  on  the  ground  of  misdirection  (i), 
and  of  the  reception  of  improper  evidence,  and  of  the  verdict  being 
against  the  weight  of  evidence  ;  and  also  for  judgment  non  obstante 
veredicto,  or  for  arrest  of  judgment,  on  the  issues  upon  the  fifth 
and  sixth  pleas. 

In  Michaelmas  Term,  1843  (2), 

Evans  and  Peacock  showed  cause : 

First,  as  to  the  evidence.  It  was  held  in  Weeks  v.  Sparke  (a), 
that  evidence  of  reputation  might  be  given  to  prove  a  prescriptive 
right  in  the  plaintiff  to  use  for  tillage  with  corn,  during  part  of  the 
year,  a  place  where  defendant  claimed,  on  the  record,  a  right  of 
common  for  cattle  Hevant  and  couchant,  which  last  right  appeared  [  •see  ] 
also  to  be  claimed  by  many  others :  the  plaintiff  having  first  shown 
an  enjoyment  in  fact  (4).  It  is  said  that  the  now  plaintiff  is  claim- 
ing a  private  right,  and  that  reputation  is  admissible  only  in  respect 
of  public  rights :  but  the  principle  on"  which  the  evidence  was 
admitted  in  Weeks  v.  Sparke  (s),  applies  here ;  namely  that  the 
right,  though  in  some  sense  private,  is  public  as  respects  the  number 
of  persons  who  are  affected  by  it,  and  the  notoriety  which  may  thence 
be  presumed.  That  case  appears  to  overrule  the  opinion  of  the 
majority  of  the  Judges  in  Moi'ewood  v.  Wood  {5).  But,  further,  the 
evidence  was  given  here  in  support  of  a  right  perfectly  public,  the 
common  pur  cavse  de  vicinage  between  the  two  commons :  the 

(1)  This  xx)int  was  abandoned  by  the  (4)  See  Crease  v.  Barrett j  40  R.  R* 
counsel  for  the  defendants,  on  the  779  (1  Cr.M.  &  R.  919;  iS.  C\  o  Tyr. 
argninent  in  banc,  and  does  not  require  458)  and  Beg,  v.  Lady  II.  B.  M.  Sutton , 
further  mention.  47  R.  R.  640  (8  Ad.  &  El.  516,  523» 

(2)  December    8th.       Before    Lord  note  (c) ). 

Denman,  Ch.  J.,  Patteson,   Williams  (5)  Note  (a)  to  Doe,  lessee  of  Dids^ 

and  Coleridge,  JJ.     Coleridge,  J.  left  bury,  \.Th(nnm,  12  R,  R.  533  (14  East, 

the  Court  during  the  argument.  327). 

(3)  14  R.  R.  546  (1  M.  &  S.  679). 
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Paichard  plaintiff's  private  right,  as  commoner,  was  a  step  in  his  proof 
Powell.  altogether  distinct,  and  did  not,  in  itself,  require  the  evidence  in 
question,  which  was  adduced  only  in  support  of  the  other  step 
in  the  proof.  The  case  much  resembles  that  of  a  modus.  Beputa- 
tion  cannot  be  given  in  evidence  in  support  of  a  farm  modus  ;  but 
a  district  modus  may  be  proved  by  reputation :  Rtidd  v.  Wright  (i) ; 
and  then  the  particular  farm  may  be  shown,  by  independent  evi- 
dence, to  be  within  the  district.  It  was  suggested,  when  this  rule 
was  obtained,  that  formerly  a  commoner  could  not  have  given 
evidence  in  support  of  this  right  of  common.    The  only  objection, 

[  *597  ]  however,  would  have  been  from  interest ;  *and  that  shows  the 
publicity  of  the  right,  and  is  a  circumstance  in  favour  of  admitting 
the  evidence  of  reputation. 

As  to  the  motion,  on  the  fifth  and  sixth  pleas  in  bar;  for 
judgment  non  obstante  veredicto  (2)  or  arrest  of  judgment :  the  pleas 
set  out  the  right  as  in  Heath  v.  EUiott{B).  But  it  is  urged  that, 
though  the  common  pur  cause  de  vicinage  be  rightly  described,  being 
laid  as  immemorial  {TyrringlianCs  case  (4) ),  yet  the  pleas  fail  because 
they  do  not  give  the  plaintiff  an  immemorial  right,  but  rights  of 
thirty  and  sixty  years  only.  That,  however,  is  unimportant.  The 
immemorial  right  is  necessary  only  so  far  as  regards  the  two 
commons :  but,  that  being  shown,  the  right  of  an  individual  to 
partake  in  the  general  right  need  not  be  immemorial.  The 
common  pur  catise  de  vicinage  may  be  presumed  to  originate  in 
the  agreement  between  the  lords  of  the  adjacent  wastes:  such 
agreement  would  extend  to  all  cattle  lawfully  in  either  common 
by  whatever  right.  The  common  jxtr  cause  de  vicinage  is  an  excuse 
for  trespass  by  any  one  entitled  to  put  sheep  on  either  common. 
It  arises  from  neither  party  being  bound  to  put  up  a  fence :  and, 
even  where  there  is  such  a  liability  in  either,  it  will  not  revive  if  it 
has  once  ceased  to  exist :  Bogle  v.  Tamlyn  (5) ;  where  Bayley,  J. 
treated  the  liability  as  an  easement  to  the  adjoining  land  (6).  It 
is  true  that  no  more  sheep  may  be  put  on  either  common  than  it 
will  support :  Corbet's  case  (7) ;  which  answers  the  suggestion,  made 

[  698  ]  in  moving  for  this  rule,  that  the  right  as  claimed  would  give  *a 
power  to  either  commoner  to  the  extent  of  any  number  of  catUe. 
Nor  is  there  any  inconsistency  even  in  assuming  that  the  x^lS'intiff 

(1)  Before  Lord  Lyndhurst,  in  the  (4)  4  Co.  Eep.  36  b,  38  a. 
Court  of  Exchequer  in  Equity.   Uth  (5)  30  E.  B,  343  (6  B.  &  C.  329). 
July,  1832  ;  1  PhU.  Ev.  240  (9th  ed.).  (6)  Pp.  338,  339. 

(2)  See  ;)oa<,  p.  442,  note  (2).  (7)  7  Co.  Kep.  5  a. 

(3)  44  K.  R.  732  (4  Bing.  N.  C.  388). 
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had  an  immemorial  right  of  common  on  Llanddaasaint.  Stat.  Pbiohabd 
2  &  3  Will.  IV.  c.  71,  permits  a  more  limited  right  to  be  pleaded  powell. 
and  proved,  where  formerly  an  immemorial  right  must  have  been 
shown :  but  such  a  right,  when  established,  does  not  exclude  the 
supposition  of  an  immemorial  right.  Wakefeild's  case  (1),  cited 
when  the  rule  was  obtained,  shows  only  that  common  from  time 
immemorial  cannot  exist  in  respect  of  a  house  recently  built.  No 
such  right  is  here  claimed :  the  common  pur  came  de  vicinage  is 
immemorial  for  all  commoners  :  all  that  can  be  called  recent  is  the 
plaintiff's  becoming  a  commoner,  which  is  like  the  recent  purchase 
of  an  immemorial  tenement. 

(They  then  argued  as  to  the  weight  of  evidence  (2). ) 

Chilton  and  E.  V.  Williams,  contra  : 

The  right  in  question  was  private,  and  therefore  could  not  be 
supported  by  evidence  of  reputation.  Maulb,  J.  received  the 
evidence  on  the  authority  of  Weeks  v.  Sparke  (3),  but  expressed 
doubt.  And  it  may  be  questioned  whether  that  case  was  decided 
with  sufficient  consideration.  The  judgments  of  the  Court  appear 
to  have  proceeded  on  the  ground  that,  although  the  right  of  tillage 
upon  the  common,  there  claimed,  was  not  in  itself  a  public  right, 
yet,  inasmuch  as  it  modified  a  prescriptive  right  of  common  enjoyed 
by  a  number  of  persons,  it  came  within  the  rule  of  proof  applicable 
to  *public  rights.  If  the  decision  is  correct,  a  prescriptive  right  [  •699  ] 
of  common  claimed  by  several  persons  must  be  deemed  a  public 
right  of  which  reputation  would  be  evidence :  but,  if  so,  a  verdict 
obtained  by  one  such  commoner  would  be  evidence  in  an  action 
by  another;  and  a  further  consequence  would  be  that,  before 
Stat.  6  &  7  Yict.  c.  85,  one  claimant  of  common  appendant  would 
have  been  incompetent,  by  reason  of  interest,  to  give  evidence  for 
another  party  claiming  common  appendant  in  the  same  place; 
which  is  directly  contrary  to  the  law  laid  down  in  Harvey  v. 
Collison(4).  That  objection  does  not  appear  to  have  been  noticed 
in  Weeks  v.  Sparke  (3).  The  Court  there  seem  to  have  considered 
"general"  as  synonymous  with  "public."  Le  Blano,  J.  said  "a 
right  of  common  is  to  a  certain  degree  a  public  right."     But  the 

(1)  Owen,  4.  vicinage. 

(2)  Gulieft  V.  Lopes,  12  R.   R.  371  (3)  H  B.  R.  M6  (I  M.  &  S.  679). 
(13  East,  348),  was  referred  to,  as  to         (4)  1    Selw.    N.  P.    426,   10th  ed. 
the  separation  which  is  sufficient  to  Norfolk  Sum.  Ass.  1727.    MSS.  Serjt. 
put  an  end  to  common  pur  caiiae  de  Leeds. 


440  1845.    Q.  B.    10  Q.  B.  699—600.  [r.r. 

Pbiohabd     prescription  there  claimed  was  only  a  right  of  each  individaal  to 
PowKLL.      pasture  in  common  with  the  lord. 

(Patteson,  J. :  The  right  to  abridge  the  enjoyment  of  common 
concerned  all  the  commoners.) 

The  question  at  issue  regarded  only  the  private  interest  of  each. 
If  the  multitude  of  persons  individually  interested  will  make  a 
claim  public,  at  what  number  will  multitude  commence?  The 
distinction  acted  upon  in  Rex  v.  Antrobus  (i),  between  private  and 
public  interests,  must  apply  here.  Bayley,  J.  says,  in  Weeks  v. 
Sparke  (2),  that  "  reputation  seems  to  be  admissible  "  "  in  cases  of 
prescription,  which  must  have  originated  beyond  the  time  of  legal 
memory,  and  of  which  it  is  impossible  to  establish  the  claim  by 
evidence  of  the  grant."  That  remark  cannot  apply  to  a  privilege 
[  •500  ]  *claimed  only  in  respect  of  a  sixty  and  a  thirty  years'  enjoyment. 
Nor,  secondly,  is  the  privilege  itself  claimable  on  the  ground  of  a 
sixty  or  thirty  years'  enjoyment  of  the  common  from  which  the 
escape  is  made.  It  results  from  the  authorities,  so  far  as  they 
afford  any  guidance,  that  common  pur  cause  de  vicinage  must  have 
existed  from  time  immemorial,  and  must  be  claimed  by  an  imme- 
morial commoner.  Common  appendant,  of  which  common  piir 
cause  de  vicinage  appears  to  be  an  incident,  must  have  been  granted 
at  least  before  the  Statute  of  Quia  Emptores  (1  stat.  18  Edw.  L) ; 
it  may  now  be  claimed  in  pleading  by  virtue  of  enjoyment  for  sixty 
or  thirty  years ;  and  the  adverse  party  is  not  permitted  to  contest 
it  on  the  ground  that  it  had  a  modern  origin  anterior  to  one  of 
those  periods :  but  it  would  be  hard  if,  on  that  account,  such 
enjoyment  of  common  could  be  made  the  foundation  of  another 
privilege  which  by  its  nature  should  be  immemorial. 

(Patteson,  J. :  The  claim  pur  cause  dc  vicinage  depends  only 
on  the  cattle  being  lawfully  in  the  place  they  escape  from :  it  is 
immaterial  to  you  whether  they  were  there  by  immemorial  right 
or  not. 

Williams,  J. :  Stat.  2  &  3  Will.  IV.  c.  71,  s.  1,  aflfects  the 
evidence  of  the  right,  but  does  not  modily  the  right  itself.) 

The   proposition,  that  common  pnr  cause  de  vicinage  must  have 
(1)  2  Ad.  &  El.  788,  794.  (2)  14  B.  B.  546  (1  M.  &  S.  679). 


VOL.  LXXiY.l        1845.     Q.  B.     10  Q.  B.  600—602.  441 

existed  from  time  immemorial,  is  expressly  laid  down  in  Ti/rring-     Pbiohard 
ham's  case  (i)  {dictum  of  Wray,  Ch.   J.),  cited  in  Com.  Dig.  tit.      powbll. 
Common  (E).    And  in  Wakefeild's  case  (2)  it  was  held  that  a  man 
cannot  prescribe  for  common  in  respect  of  a  house  built  within  the 
last  thirty  years ;  the  same  point  is  stated  in  4  Vin.  Abr.  *592,  tit.       [  'COi  ] 
Common  (M),  pi.  11  (3).     So,  common  pur  cause  de  ricinctge,  to  be 
immemorial,  must  have  been  enjoyed  in  respect  of  some  tenement 
to  which  it  was  immemorially  attached. 

(Patteson,  J. :  Suppose  two  lords  had  agreed,  time  out  of  mind, 
that  certain  rights  of  common  should  be  enjoyed  mutually  by 
tenants  on  the  two  manors,  but  there  were  at  the  time  no  com- 
moners :  would  not  the  right  accrue  to  tenants  who  came  in  after- 
wards ?  If  there  were  an  immemorial  custom  that  the  inhabitants 
of  A.  should  have  a  path  to  the  church,  the  custom  would  apply  to 
new  houses,  and  would  not  the  less  be  immemorial.) 

Wakefeild's  case  (2)  seems  to  limit  that  proposition. 

(Patteson,  J. :  The  right  there  seems  to  have  been  claimed  in 
respect  of  the  particular  messuage.) 

A  mere  right  of  common  on  one  land  cannot  be  sufficient  to 
sustain  the  right  of  going  upon  another.  The  claim,  as  here  set 
up,  goes  beyond  excuse,  and  amounts  to  the  assertion  of  a  substan- 
tive right.  Common  of  shack,  as  claimed  in  Coi-befs  case  (4),  was, 
in  its  nature,  a  right  existing  always  during  a  particular  period : 
the  case,  therefore,  is  not  analogous  to  this;  here  no  right  is 
claimed,  bat  only  an  excuse  when  cattle  happen  to  stray  and  the 
owners  are  not  aware  of  it.  If  a  right  of  common  could  of  itself 
confer  the  privilege  pur  cause  de  vicinage,  a  lord,  by  multiplying 
grants  of  land  to  which  common  was  appendant,  might  increase 
the  number  of  tenants  entitled  to  common  pur  cause  de  vicijiage 
without  any  limit,  and  the  neighbouring  landowner  would  be  with- 
out remedy,  though,  if  the  original  common  were  surcharged,  *the  [  *602  ] 
commoners  might  have  redress  against  the  lord  or  each  other. 

(Patteson,  J. :  I  never  understood  that  common  pur  cause  de 
ricinage  was  enjoyed  in  respect  of  one  tenement  in  a  manor  and  not 
of  others.    I  apprehend  it  is  general.) 

(1)4  Co.  Bep.  38.  case,  2  Leon.  44,  which  appears  to  the 

(2)  Owen,  4.  same  with  WakefeiltVe  case,  Owen,  4. 

(3)  Citmg   Cottard   and    Wiiujfield's  (4)  7  Co.  Bep.  5  a. 
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Fbiohabd  It  appears  from  Heath  v.  Elliott  (i)  to  be  questionable  at  least 
FowRLL.  whether  common  pur  cattse  de  vicinage  can  be  claimed  unless  the 
pasture  on  each  side  is  subject  to  right  of  common,  and  the  claim 
is  made  by  one  against  another  of  several  commoners  interested  in 
the  two  commons  respectively.  The  supposed  privilege  is  pleaded 
here  in  the  same  form  as  in  that  case,  which  form  appears  also  in 
8  Chitt.  Plead.  880,  7th  ed.  Whether  or  not  it  furnishes  a  proper 
description  of  common  pur  cause  de  vicinage  appears  doubtful,  and 
was  not  decided  in  Heath  v.  Elliott  (i). 

(Patteson,  J.  asked  if  there  were  any  instance  of  judgment  non 
obstante  veredicto  for  a  defendant  in  replevin;  observing  that  he 
was  not  aware  of  any  objection  to  it  in  principle  (2).) 

(The  argument  on  other  points  of  the  case  is  omitted.) 

Cur,  adv.  vulL 

Lord  Denman,  Ch.  J.  now  delivered  the  judgment  of  the  Court: 

The  principal  question  in  this  case  was,  whether  common  of 
vicinage  from  time  immemorial  could  be  claimed  by  a  person  who 
states  himself  to  be  a  commoner,  not  by  prescription,  but  for  thirty 
years,  under  stat.  2  &  8  Will.  IV.  c.  71. 
[  603  ]  Now  common  of  vicinage  is  not  a  right :  it  is  but  matter  of 

excuse  for  a  trespass.  Co.  Litt.  122  a,  Tyrringham's  case  (3), 
Anonymous  (4)  case  in  8  Dyer,  CorheVs  case  (5),  WeUs  v.  Pearcy  (6), 
Gullett  V.  Lopes  (7),  Heath  v.  Elliott  (i),  and  other  authorities, 
sufficiently  establish  this  position.  It  may  be  claimed  by  prescrip- 
tion, but  is  rather  matter  of  immemorial  custom,  as  we  have 
already  stated  in  the  case  of  Jones  v.  Robin  (8).  The  substance  of 
the  custom  is,  that  cattle  lawfully  on  one  common  have  been  used 
to  stray  upon  the  other.  All  that  is  necessary,  therefore,  for  the 
pleading  to  show  is  that  the  cattle  were  lawfully  on  their  own 
common  before  they  strayed  ;  and  that  is  done  by  showing  thirty 
years'  user  under  the  statute.     Before  that  statute,  doubtless,  it 

(1)  44  R.  R.  732  (4  Bing.  N.  C.  388).  704,  718). 

(2)  E,    V.    WiUiama,  to  whom  the  (3)  4  Co.  Rep.  38  b. 
question  was  put,  eaid  that  he  had  not  (4)  ,3  Dyer,  316  b. 
looked  into  the  point,  having  only  that  (o)  7  Co.  Rep.  o  a. 
day  received  his  brief.     He  mentioned  (6)  1  Bing.  N.  C.  556. 
Owynne  v.  Burnell,  6  Bing.  N  C.  453.  (7)  12  R.  R.  371  (13  East,  348). 
See  Jitg,   v.    Governors   of  Darlinyion  (8)  -l«^e',  pp.  427,  432. 
School,  66  R.  R.  521  (6  Q.  B.  682,  703, 
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must  have  been  shown  that  they  were  there  either  using  a  prescrip-  pbiohard 
tive  or  customary  right  of  common,  or  by  leave  of  the  lord :  but  powkll 
since  the  statute  it  is  otherwise.  It  is  said  that  great  inconvenience 
may  follow ;  that  the  lord  of  one  manor  may  make  many  grants, 
and  purposely  overstock  his  own  common  in  order  to  eat  up  the 
grass  of  the  adjoining  one  by  cattle  that  will  stray.  If  that  were 
really  done,  it  might  probably  be  held  fraudulent ;  or,  at  all  events, 
there  is  a  remedy  by  enclosure. 

As  to  the  verdict  being  against  evidence,  we  think  that  it  was 
plainly  a  question  for  the  jury,  and  that  there  is  no  such  preponder- 
ance as  warrants  us  in  disturbing  their  verdict.  As  to  misdirection, 
we  see  none.  There  is  no  complaint  that  the  learned  Judge  put 
any  thing  wrongly  to  the  jury,  but  only  that  he  did  not  *enter  into  [  •«04  ] 
all  the  details  of  the  case.  We  think  that  it  was  for  him  to  deter- 
mine as  to  the  necessity  of  so  doing,  and  have  no  doubt  that  he 
exercised  a  sound  discretion. 

With  respect  to  evidence  of  reputation,  we  are  clearly  of  opinion 
that  this  case  is  within  the  authority  of  Weeks  v.  Sparke{i),  and 
that  there  is  no  objection  on  that  ground. 

The  rule  must  be  discharged. 

Rule  discharged  (2). 

CLAEKE,  HIEST,  J.  HINCHLIFFE,  G.  HINCHLIFFE,        i846. 
AND  FAEEAE,  V.  JAMES  TINKEE  (8).  ^^"• 

(10  Q.  B.  604—619;  S.  C.  15  L,  J.  Q.  B.  19 ;  10  Jur.  263.)  [  «^*  1 

To  establish  a  common  pur  cause  de  vicinage ^  an  in tercommoning  between 
the  two  districts  must  be  alleged  and  proved.  It  is  not  enough  to  show 
that  there  was  no  fence  between  the  two  districts,  and  that  cattle  strayed 
from  one  to  the  other,  but  were  constantly  either  driven  back  by  their  own 
respective  owners,  or  turned  off  by  the  owners  of  the  land  into  which  they 
had  strayed. 

Setnble,  that  a  plea  is  bad,  after  verdict,  which  i^rof esses  to  show  a 
•common  pur  cause  de  vicinagt,  by  usage,  between  the  ** close"  of  an 
individual  and  a  waste  or  common. 

Admitted,  that,  where  there  is  a  common  pur  cause  de  vicinage  between 
two  wastes,  and  one  of  them  is,  under  a  private  Act  of  Parliament,  con- 
veyed to  allottees  for  the  purpose  of  being  inclosed,  and  the  Commissioners 
under  the  Act  extinguish  all  rights  of  common  on  such  one  waste,  these 
proceedings  do  not,  of  themselves,  put  an  end  to  the  common  pur  cause  de 
vicinage. 

This  cause  came  on  for  trial  before  Lord  Denman,  Ch.  J.,  at  the 
Yorkshire  Summer  Assizes,  1842,  when  a  verdict  was  taken  for  the 

(1)  U  E.  B.  546  (1  M.  &  S.  679).  (3)  See  the  two  preceding  cases,  and 

(2)  See  the  next  two  cases.  the  next  case. 
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Clabkb      plaintiffs  on  the  general  issue,  and  for  the  defendants  on  the  special 

TimcBB.  pleas  hereinafter  mentioned,  with  liberty  to  move  to  enter  a  verdict 
for  the  plaintiffs  on  those  pleas;  and  contingent  damages  were 
assessed  for  the  plaintiffs  at  40«.  In  the  ensuing  Michaelmas 
Term,  this  Court  granted  a  rule  nisi  to  enter  a  verdict  for  the 

[•606]  plaintiffs  accordingly,  or  to  enter  *  judgment  for  the  plaintiffs  for 
the  same  damages  non  obstante  veredicto.  On  the  cause  being 
subsequently  called  on  for  argument  upon  that  rule,  the  Court 
directed  a  special  case:  and  the  case  was  accordingly  stated, 
substantially  as  follows. 

The  action  was  trespass.  The  declaration  complained  that 
defendant  broke  and  entered  certain  closes  of  plaintiffs,  called 
Dean  Head  Clough,  Dean  Head  Moss,  and  Good  Greave,  in  the 
graveship  of  Holme  in  Yorkshire,  and  trod  down  the  grass  &c.,  and 
also  with  cattle,  namely  sheep,  ate  up  and  depastured  the  grass  and 
herbage. 

Pleas.  1.  Not  guilty.    Issue  thereon. 

2.  That  the  said  closes  had,  from  time  whereof  &c.,  laid  and  been 
contiguous  and  open  to  each  other,  and  also  to  a  large  common  or 
waste  called  Clowley  Booth  ;  and  that  they  had  never,  during  that 
time,  been  separated  from  each  other,  or  from  the  said  common  or 
waste,  by  any  enclosure,  hedge  or  fence  sufficient  to  prevent  cattle 
depasturing  in  that  common  or  waste  from  erring  or  escaping  into 
them :  that  cattle,  duly  put  on  the  said  common  to  use  the  common 
of  pasture  therein,  have,  from  time  whereof  &c.,  gone,  escaped  and 
rambled,  and  have  been  used  and  accustomed  to  go,  escape  «&c., 
therefrom  into  the  said  closes  in  which  &c.,  and  to  intermix  there 
and  feed  with  cattle  feeding  therein ;  and,  in  like  manner,  the  cattle* 
duly  put  into  the  said  closes  in  which  &c.  to  feed  there,  have,  from 
time  whereof  &c.,  gone,  escaped  and  rambled,  and  been  used  and 
accustomed  to  go,  &c.,  therefrom  into  the  said  common,  and  to 
intermix  there  and  feed  with  the  cattle  feeding  there  and  using  the 
common  of  pasture  therein.  That  Joseph  Tinker  was  seised,  and 
in  the  actual  occupation,  of  eight  beast-gates  over  the  said  common, 

[  ^606  ]  the  said  ^beast-gates  being  common  in  gross  and  not  common 
appendant  or  common  appurtenant,  and  being  thus  particularly 
described,  that  is  to  say :  common  of  pasture  throughout  the  said 
common  at  all  times  of  the  year  at  his  free  will  and  pleasure,  for 
cattle,  sheep  and  lambs,  to  whomsoever  belonging,  but  so  as  there 
should  not  be  at  one  and  the  same  time,  using  the  said  right  of 
common  of  the  said  Joseph  Tinker,  more  than  eight  head  of  cattle 
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in  the  absence  of  sheep,  ewes  or  lambs,  or  more  than  eighty  sheep,      Clarke 

ewes  or  lambs  altogether  in  the  absence  of  any  cattle,  nor  more  than      tinker 

in  the  above  proportion,  that  is  to  say,  more  than  seven  head  of 

cattle  and  than  ten  sheep,  ewes  and  Iambs  altogether  instead  of 

each  head  of  cattle  less  than  eight,  at  the  same  time  depasturing  on 

the  said  common.     That  defendant,  by  and  with  the  authority  and 

consent  of    Joseph  Tinker,   put  his,   defendant's,   sheep  in   the 

declaration  mentioned  into  the  said  common  or  waste  to  depasture 

the  grass  there,  and  to  use  Joseph  Tinker's  common  of  pasture 

there :  that  the  whole  number  of  the  defendant's  said  sheep,  together 

with  other  sheep  of  Joseph  Tinker  then  put  into  the  said  common, 

did  not  exceed  eighty ;  and  there  were  no  cattle  put  there  to  use  the 

said  right  of  common  of  Joseph  Tinker.     That  the  said  sheep  of 

defendant  remained  there  using  the  said  common  of  pasture  until 

they,  of  their  own  accord,  and  without  the  knowledge  or  consent  of 

defendant,  went,  escaped  and  rambled  from  the  said  common  or 

waste  into  the  said  closes  in  which  &c.,  and  intermixed  and  fed  with 

the  cattle  there,  until  defendant  reclaimed  and  drove  away  the 

same :  and  defendant,  as  soon  as  he  had  notice  of  their  having 

escaped,  entered  into  the  said  closes  to  reclaim  them :  which  are 

the  several  trespasses  &c. 

Replication.  That  the  said  cattle  put  on  the  said  ♦common  have  [  •607  ] 
not,  from  time  whereof  &c.,  gone,  escaped  and  rambled,  nor  have 
been  used  and  accustomed  to  go,  escape  &c.,  into  the  said  closes  in 
which  &c.,  and  to  intermix  and  feed  with  cattle  feeding  there ;  and 
that  the  cattle  put  into  the  said  closes  in  which  &c.  have  not,  from 
time  whereof  &c.,  gone,  escaped  and  rambled,  nor  been  used  and 
accustomed  to  go,  &c.,  therefrom  into  the  said  common,  and  to 
intermix  there  and  feed  with  cattle  feeding  and  using  the  said 
common  of  pasture :  and  that  Joseph  Tinker  was  not  seised  &c.  of 
such  common  of  pasture  in  gross  over  and  throughout  the  said 
common  or  waste  as  alleged.  Conclusion  to  the  country.  Issue 
thereon. 

8.  Plea.  That  the  said  closes  and  the  said  common  or  waste  had 
been  open,  as  in  the  second  plea ;  that  cattle,  duly  put  on  the  said 
common  to  feed  there  and  to  use  the  common  of  pasture  therein, 
from  time  whereof  &c.,  have  gone,  escaped  and  rambled,  and  have 
been  used  and  accustomed  to  go,  escape  and  ramble,  therefrom  into 
the  said  closes  in  which  &c.,  and  to  intermix  there  and  feed  with 
cattle  feeding  there ;  and,  in  like  manner,  the  cattle,  duly  put  into 
the  said  closes  to  feed  there,  have,  from  time  whereof  &c.,  gone,  &c.. 
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Clarke  and  been  ased  &c.,  to  go,  &c.,  therefrom  into  the  said  common,  and 
TiiTKEB.  ^  intermix  there  and  feed  with  cattle  feeding  there  and  using  the 
said  common  of  j^asture  there.  That  the  said  common  or  waste 
was  the  close,  soil  and  freehold  of  one  Sir  Joseph  Badclifife,  Baronet* 
and  Daniel  Ledgard,  John  Carter  and  Jonas  Hobson,  Esqoires; 
and  that  the  said  sheep  of  defendant,  in  the  declaration  mentioned, 
had  been  put  upon  the  said  common  or  waste  to  feed  there  by  the 
leave  and  licence  of  the  said  Sir  J.  B.  to  defendant  first  given ;  and 
that  they  remained  there,  using  the  said  common  of  pasture,  until 
[  •608  J  *they  escaped  &c. :  the  remainder  of  this  plea  being  the  same  as 
the  second  plea. 

Beplication,  denying  the  prescription  as  in  the  replication  to  the 
second  plea,  and  also  denying  the  soil  and  freehold  and  leave  and 
licence.    Conclusion  to  the  country.     Issue  thereon. 

There  was  also  a  new  assignment,  on  which  defendant,  relinquish- 
ing part  of  his  plea  of  Not  guilty,  paid  money  into  Court,  which 
plaintiffs  accepted. 

The  lands  mentioned  in  the  declaration  adjoin  each  other,  and 
are  situate  within  the  graveship  of  Holme,  which  graveship  is 
within  the  manor  of  Wakefield  in  the  West  Biding  of  Yorkshire. 
On  9th  May,  1828,  an  Act  was  passed  (i)  for  enclosing  lands 
within  that  graveship ;  whereby  Commissioners  were  appointed  for 
dividing  and  allotting  certain  commons,  waste  lands  and  moors  or 
heaths,  open  common  fields  and  undivided  enclosures,  within  the 
graveship,  and  for  otherwise  carrying  the  Act  into  execution.  The 
case  then  set  forth  a  notice,  published  on  12th  July,  1828, 
signed  by  the  Commissioners,  of  a  meeting  to  be  held  by  them  on 
7th  July  then  next,  with  adjournments  &c.,  when  persons  claiming 
common  or  other  rights  to  or  in  the  lands  to  be  enclosed  were  to 
deliver  particulars  thereof,  as  specified  in  the  notice.  The  case  also 
set  forth  another  notice,  similarly  signed,  and  published  on  18th 
April,  1829,  **  that  all  rights  of  common  and  other  rights  whatsoever^ 
in,  over  or  upon  any  part  of  the  commons,  waste  lands,  moors  or 
heaths,  within  the  said  graveship  of  Holme,  belonging  to  or  claimed  by 
[  •«09  ]  *any  person  or  persons  whomsoever,  shall,  from  the  day  of  the  date 
thereof,  cease,  determine  and  be  for  ever  extinguished." 

The  lands,  &c.,  mentioned  in  these  advertisements,  include  those 
of  the  plaintiff,  which,  prior  to  the  Inclosure  Act,  formed  part  of 

(1)  9  Geo.  IV.  c.  10,  private:  "for      Kirkburton  and  Aldmondbury  in  tho 
inclosing  lands  within  the  graveship      West  Biding  of  the  county  of  York.'* 
of  Holme»  in  the  several  parishes  of 
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the  commons  or  waste  of  the  manor  of  Wakefield.     On  9th  and  10th      Olabkb 
December,  1833,  the  Commissioners,  under  the  power  of  sale  in  that      tikkkr. 
Act,  by  indentures  of  lease  and  release,  duly  conveyed  the  land  in 
the  declaration  mentioned  to  the  plaintiffs  and  two  others  in  fee : 
and  the  whole  interest  of  the  two  others,  in  1837,  vested  in  the" 
plaintiffs.     The  award  under  the  Act  was  made  on  12th  April,  1834. 

On  7th  June,  1841,  the  plaintiffs  gave  the  defendant  a  notice,  of 
which  the  following  is  a  copy.  "We,"  &c.  (naming  the  plaintiffs), 
"  do  hereby  give  you  notice  that  we  are  the  owners  and  occupiers 
of  certain  moor  lands  or  grounds,  commonly  known  by  the  name  of 
the  Home  Clough  and  Wessenden  Head  Moors,  situate  and  being 
in  the  graveship  "  &c.  **  in  the  West  Riding  "  &c.,  and  particularly 
described  in  the  graveship  of  Holme  enclosure  award  and  plan 
belonging  thereto,  lodged  in  "  &c.  "And  we  do  hereby  give  you 
further  notice  not  to  hunt,"  &c.,  "  or  otherwise  trespass,  on  the  said 
moor  lands  or  any  part  thereof,"  "  nor  to  permit  or  suffer  your 
sheep  or  other  cattle  to  pass  or  repass  upon  or  across  the  said  lands 
or  grounds,  or  any  part  thereof.  And,  in  case  you  disregard  this 
notice,  and  you  or  your  servants  "  &c.,  "  or  your  sheep  or  other 
cattle,  shall  be  found  upon  the  said  lands  or  grounds,  or  any  part 
thereof,  we  shall  deem  you  a  wilful  trespasser,  and  proceedings  will 
be  forthwith  taken  against  you  for  recovery  of  such  penalties  and 
damages  as  you  may  be  ^liable  to ;  and  your  sheep  and  other  cattle,  [  *^^0  ] 
so  trespassing,  will  be  distrained."  Signed  by  the  plaintiffs.  They 
had  also  given  him  several  verbal  notices  not  to  trespass.  But  he 
and  his  sheep  had  been  seen  on  the  plaintiffs'  lands  several  times 
afterwards. 

Clowley  Booth,  in  the  pleadings  mentioned,  is  in  the  manor  of 
Marsden.  The  manors  of  Wakefield  and  Marsden  adjoin  each 
other.  The  closes  mentioned  in  the  declaration  are  contiguous  to 
each  other.  Clowley  Booth  runs  to  the  extremity  of  the  manor  of 
Marsden,  towards  the  manor  of  Wakefield.  Neither  before  nor 
since  the  Inclosure  Act  had  there  been  any  fence  or  inclosure 
separating  the  two  manors,  or  separating  the  plaintiffs'  closes,  or 
any  of  them,  from  Clowley  Booth,  or  from  each  other.  As  far  as 
living  memory  goes,  it  has  been  the  practice  to  depasture  sheep  on 
Clowley  Booth,  and  also  on  the  commons  or  waste  of  the  manor  of 
Wakefield,  including  the  closes  in  the  declaration.  And,  during 
all  that  time,  the  sheep  so  depastured  have  from  time  to  time 
strayed  from  one  manor  and  waste  to  the  other,  and  from  the 
closes  in  the  declaration  to  Clowley  Booth,  and  from  Clowley  Booth 
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Clarke  to  the  closes  in  the  declaration.  But  on  many  days  in  the  year  no 
TiNKBR.  straying  took  place.  The  owners  or  shepherds  of  the  sheep  which 
had  so  strayed,  as  well  as  the  owners  of  the  closes  into  which  the 
sheep  so  strayed,  or  their  shepherds,  made  a  regular  practice  of 
turning  them  back  to  the  place  whence  they  had  strayed.  One  of 
the  witnesses  said :  ''  We  were  reckoned  to  take  care  of  our  sheep 
every  day."  The  witnesses  said  that  they  had  not  heard  of  any 
body  setting  up  a  right  to  let  their  sheep  go  from  one  manor  to  the 
other  to  feed  there. 
[  611  ]  Upon  evidence  of  these  facts  being  given,  and  the  plaintiflEs  not 

disputing  those  parts  of  the  second  and  third  pleas  which  alleged 
the  title  of  Joseph  Tinker  to  such  common  of  pasture  in  gross  in, 
across,  over  and  throughout  the  said  common  or  waste  as  in  the 
second  plea,  and  the  soil  and  freehold  and  leave  and  license  as  in  the 
third  plea,  his  Lordship  thought  the  residue  of  the  issues  on  those 
pleas  proved,  and  directed  a  verdict  on  those  issues  to  be  entered 
for  the  defendant,  with  liberty  to  the  plaintiffs  to  move  as  above. 

The  questions  for  the  opinion  of  the  Court  were :  whether  the 
verdict  was  to  stand,  or  a  verdict  to  be  entered  for  the  plaintiffs,  on 
one  or  both  of  the  special  pleas;  or  whether,  if  the  verdict  was  to 
stand,  the  plaintiffs  were  entitled  to  judgment  non  obstante  veredicto 
on  one  or  both  of  those  pleas. 

Coiding,  for  the  plaintiffs  : 

It  was  intended  to  argue,  on  behalf  of  the^  plaintiffs,  that  the 
common  pur  came  de  vicinage  was  put  an  end  to  by  the  proceedings 
under  the  local  Act :  but  this  point  is  abandoned,  as  the  contrary  is 
decided  in  Wells  v.  Pearcy  (i). 

The  verdict  on  the  issues  upon  the  replications  to  the  second  and 
third  pleas  must  be  found  for  the  plaintiffs.  It  does  not  appear 
that  the  sheep  have  intermixed,  in  the  sense  in  which  the  plea 
must  be  read,  that  is,  that  they  have  intercommoned :  the  contrary 
appears.  The  pleas  are  not  supported  by  the  mere  proof  that  the 
sheep  have  rambled ;  and  they  are  disproved  by  the  fact  that  the 
owners  of  the  land  on  which  they  rambled  have  always  driven 
[  ♦612  ]  them  off,  thus  treating  the  *rambling  as  a  trespass.  In  Co.  Litt 
122  a,  it  is  said  that  common  pur  cause  de  vicinage  differs  from 
common  appendant  and  common  appurtenant,  *'  for  that  no  man 
can  put  his  beasts  therein,  but  they  must  escape  thither  of  them* 
selves  by  reason  of  vicinity :  in  which  case  one  may  inclose  against 
(1)  1  Bing.  N.  C.  556. 
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the  other,  though  it  hath  been  so  used  time  out  of  mind,  for  that  it  Clarkx 
is  but  an  excuse  for  trespass."  And  Blackstone,  2  Comm.  83,  tinker. 
defines  the  right  as  follows.  **  Common,  because  of  vicinage,  or 
neighbourhood,  is  where  the  inhabitants  of  two  townships,  which 
lie  contiguous  to  each  other,  have  usually  intercommoned  with  one 
another ;  the  beasts  of  the  one  straying  mutually  into  the  other's 
fields,  without  any  molestation  from  either.  This  is  indeed  only  a 
permissive  right,  intended  to  excuse  what  in  strictness  is  a  trespass 
in  both,  and  to  prevent  a  multiplicity  of  suits :  and  therefore  either 
township  may  inclose  and  bar  out  the  other,  though  they  have 
intercommoned  time  out  of  mind.  Neither  hath  any  person  of  one 
town  a  right  to  put  his  beasts  originally  into  the  other's  common  : 
but  if  they  escape,  and  stray  thither  of  themselves,  the  law  winks 
at  the  trespass."  So,  in  Termes  de  la  Ley(i):  "Common  pur 
cause  de  vicinage  est,  lou  les  tenants  de  deux  seigniors  sont  seisies 
de  deux  seigniories  dont  I'un  gist  pres  Tauter ;  et  chescun  de  eux 
ont  use  de  temps  dont  memorie  ne  courre  de  aver  common  en  auter 
ville  ovesque  touts  beasts  commonable.  Mes  I'un  ne  poit  mitter 
ses  avers  en  le  terre  Tauter,  car  la  ceux  de  Tauter  ville  poient  eux 
distraine  damage  feasant,  ou  aver  action  de  trespasse :  mes  ils  eux 
mittera  en  lour  camps  demesne,  et  si  ils  estray  en  les  camps  del 
auter  *ville,  ils  doient  eux  sufierer."  In  Wood's  Institute,  193,  [  *«13  ] 
10th  ed.  (B.  II.  ch.  2),  it  is  said :  *'  Common,  by  reason  of  vicinage 
(because  of  neighbourhood)  is  a  sort  of  common  appendant,  and  is 
where  the  tenants  of  two  lords  (which  are  seised  of  two  towns  lying 
next  to  one  another)  have  used  time  out  of  mind,  to  have  common 
promiscuously  and  proportionably  to  their  extent  of  common  on 
both  sides  for  all  manner  of  beasts  commonable.  No  man  can  put 
his  beasts  therein ;  but  they  must  escape  of  themselves  from  one 
field  to  another,  by  reason  of  the  neighbourhood.  And  this  the 
law  suffers,  to  prevent  suits  in  open  countries.  Now  this  sort  of 
common,  being  but  an  excuse  for  trespass,  one  town  or  manor, 
where  the  wastes  of  two  lords  lie  together,  may  inclose  against  the 
other."  The  result  is  that  there  must  be  an  intercommoning, 
originating  in  mutual  consent.  In  an  Anonymous  (2)  case  in  Dyer, 
the  common  pur  cause  de  vicinage  is  referred  entirely  to  the  intercom- 
moning.   That  doctrine  may  also  be  collected  from  Heath  v.  Elliott  (8) . 

(1)  140,  tit.  Common,  ed.  1708.  8.  C.  in  1  L.  J.  (N.  S.)  C.  P.  211, 

(2)  1  Dyer,  47  b,  pi.  13.  where  Littlbdale,  J.  is  reported  to 

(3)  44  B.  E.  732  (4  Bing.  N. 0. 388).  have  said,    at  Nisi  Prius:    "Is   not 
Cowling  referred  also  to  the  report  of  common  pur  cause  de  vicinage  an  excuse 
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Clakre  In  Jones  v.  Bohin{\)  this  Court  appears  to  have  assumed  the 
TiNKKB.  necessity  of  express  or  tacit  assent.  So,  conversely,  common, 
\ihen  it  exists,  is  often  limited  by  the  mutual  assent  of  the  com- 
moners :  thus  heafing  is  a  common  practice  in  the  north  ;  it  takes 
[  •ei*  ]  place  where  commoners,  by  agreement,  mark  *out,  though  with- 
out fencing,  the  several  portions  which  each  shall  use :  and  this 
agreement,  though  not  strictly  binding,  often  continues  for  many 
generations.  A  fair  test,  as  to  the  evidence  here,  is  to  enquire 
whether,  if  the  allegation  of  the  cattle  intermixing,  which  has  not 
been  proved,  had  been  omitted  from  the  pleas,  they  would  have  been 
good.  Now  such  an  allegation,  or  one  equivalent,  appears  in  all 
the  precedents.  In  Bastell's  Entries,  625  b,  pi.  11,  there  is  an 
allegation  of  intercommoning,  but  none  of  rambling. 

Next,  the  second  and  third  pleas  are  bad,  after  verdict,  because 
they  attempt  to  set  up  a  common  pur  cause  de  vicinage  between 
common  and  land  not  common,  the  close  of  an  individual.  This 
Court,  in  Jones  v.  Robin  (i),  has  decided  that  no  such  common  pur 
cavse  de  vicinage  can  exist :  and,  though  error  has  been  brought  on 
that  judgment,  it  must  for  the  present  be  adhered  to.  Further, 
common  pur  cause  de  vicinage  is  a  common  appendant :  4  Yin.  Abr. 
587,  tit.  Common  (K),  pi.  5,  6 ;  the  claim  ought  therefore  to  be 
for  cattle  levant  and  couchant  on  the  commoner's  own  land ;  Com. 
Dig.  Common  (E)  ;  and  so  is  the  precedent  already  cited  from 
Bastell's  Entries,  Trespas,  625  b,  11,  and  that  in  Winch's  Entries 
1085,  1086.  Here  it  is  claimed  in  respect  of  common  in  gross,  in 
the  second  plea.  The  third  plea  is  still  more  objectionable :  for  it  is 
clear  that  the  owner  of  the  soil  of  a  common  cannot,  by  permitting 
a  stranger  to  put  his  cattle  thereon,  give  him  a  common  pur  cause 
de  vicinage  in  the  close  of  another  party. 

Atherton^  contra: 

First,   the  intermixing  and    intercommoning  were  sufficiently 

[  *615  ]       proved.    This  being  a  ^special  case,  and  not  a  special  verdict,  the 

Court  will  draw  all  reasonable  inferences  of  fact  from  what  is  stated. 

The  cattle  appear  to  have  rambled  from  one  district  to  another, 

from  time  immemorial :  They  must  have  depastured  promiscuously. 

for  the  trespase  P    and  does  not  the  it  tends  to  show  that  there  nerer  was  a 

driving  back  operate  to  prevent  the  right  of  intermixing  admitted  to  exist 

acquiring    of    a   right  which    would  '  in  former  times;   and,   of  course,  it 

otherwise  be  the  case? "     "I  am  dis-  prevents  any  right  from  attaching  in 

posed  to  thiak,   that  if  people  have  modem  times." 

iiamemorially  driven  the  sheep  back,  (1)  ^n^,  p.  427. 
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This  fact  is  not  met  by  the  circumstance  that  the  owners,  in  the      Clarke 

several  districts,  were  in  the  habit  of  driving  oflf  the  cattle  which      tiukkr, 

had  strayed.     The  foundation  of  the  common  piir  cause  de  vicinage 

is  not  a  contract,  but  arises  from  the  excuse  allowed  by  the  lawy 

in  order    to  avoid  multiplicity  of  suits.     In  Heath  v.  Elliott  (l) 

LiTTiiBDALE,  J.  socms  to  have  considered  the  turning  back  of  the 

cattle  not  to  be  absolutely  decisive  against  the  claim  of  common 

pur  cause  de  vicinage.    In  Bro^nfeild  v.  Kirher  (2)  Holt,  Ch.  J,  said 

that  a  man  ought  not  to  keep  his  cattle  in  the  common  of  vicinage; 

it  follows  that  the  other  party  may  drive  them  off,  though  there  be 

such  common :  the  result  is  only  that  no  action  of  trespass  will  lie 

for  the  straying;  but  the  right  does  not  entitle  each  party  absolutely 

to  depasture  the  common  of  the  other.     The  evidence  therefore  is 

consistent  with  the  two  pleas. 

As  to  the  motion  for  judgment  non  obstante  veredicto^  the  decision 
in  Jones  v.  RoUn  (3)  certainly  appears  adverse  to  the  defendant. 
But  there  the  plea  alleged  that  each  of  the  contiguous  districts  was 
a  farm  ;  which  the  Court  interpreted  to  mean  land  held  in  severalty. 
Here  the  pleadings  show  closes  on  one  side  and  a  common  or  waste 
on  the  other,  upon  which  there  were  rights  of  common.  Nor  is  it 
to  be  assumed,  especially  after  verdict,  that  ''  close  "  means  land 
held  in  severalty.  A  close  may  exist,  though  not  separated  "i^from  [  *616  ] 
adjoining  land  by  other  than  an  ideal  boundary :  3  Blackst.  Com.  209. 
Even  a  waste  would  be  truly  described  as  the  lord's  close:  the 
plaintiffs  here,  consistently  with  the  declaration,  might  be  lords 
of  a  manor,  and  their  closes  might  be  portions  of  the  waste  of  such 
manor.  After  verdict,  pleadings  will  be  so  interpreted  as  to  sup- 
port the  purpose  for  which  they  are  introduced ;  as  appears  from 
Fletcher  V.  Pogson  (4),  Hobsony.  Middleton  (6)  and  France  v.  White  (6); 
in  the  last  of  which  cases  Tindal,  Ch.  J.  and  Maulb,  J.  intimated 
that,  where  the  pleadings  could  be  so  interpreted,  the  party 
objecting-  should  be  left  to  his  writ  of  error.  As  to  the  form  of 
the  plea,  the  precedents  are  few  and  not  uniform.  It  is  true  that, 
in  Winch's  Entries,  1085,  1086,  the  pleadings  allege  contiguous 
wastes.  But  in  Heath  v.  Elliott  (7)  Tindal,  Ch.  J.  said  that  a 
"  common  "  was  a  mere  word  of  description :  it  would  apply  to  an 
inclosed  space  in  which  there  were  no  rights  of  common.  In  the 
entry  in  Winch  the  right  of  common  is  not  alleged  as  mutual.     In 

(1)  44  K,  E.  732  (4  Bing.  N.  C.  388).  (4)  3  B.  &  C.  192. 
See  anie,  p.  449,  note  (3).  (5)  6  B.  &  C.  295. 

(2)  11  Mod.  72.  (6)  1  Man.  &  G.  731. 

(3)  Ante,  pp.  531,  532.  (7)  44  R.  B.  732  (4  Bing.  N.  C.  388). 
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Clarke  the  entry  in  Bastell,  625  b,  intercommoning  is  alleged,  which 
Tinker.  perhaps  imports  mutuality :  but  there  is  no  more  express  aver- 
ment of  mutuality ;  and  the  precedent  is  bad,  inasmuch  as  it 
avers  that  the  defendants  placed  (posiierunt)  their  cattle  in  the 
locus  in  quo.  In  Heath  v.  Elliott  (i)  the  decision  was  only  that, 
where  a  party  has  exclusive  possession,  the  mere  want  of  a  fence 
does  not  subject,  the  land  to  be  depastured  by  cattle  from  a  common 
adjacent.  It  is  objected  that  the  second  plea  sets  up  a  common  in 
gross  as  the  foundation  for  common  pur  cause  de  vidn^ige :  but  no 
principle  can  be  suggested  for  excluding  common  in  gross. 

[  617  J  Cowling,  in  reply.     ♦     ♦     * 

LoBD  Dbnman,  Gh.  J. : 

The  ground  on  which  I  considered  this  to  be  a  proper  question 
for  the  consideration  of  the  Court  was  that  Lord  Coke  and  Blackstone 
do  not  define  the  common  pur  cause  de  vicinage  in  the  same  way. 
Lord  Coke  seems  to  consider  that  it  is  enough  that  two  commons 
be  open  one  to  the  other  (2)  so  that  cattle  must  escape :  whereas 
[  •618  ]  Blackstone  says  (3)  *that  it  is  where  the  inhabitants  "  have  usually 
intercommoned  with  one  another ;  the  beasts  of  the  one  straying 
mutually  into  the  other's  fields,  without  any  molestation  from  either;" 
and  he  calls  it  a  ''  permissive  right."  But  in  Jones  v.  Robin  (4)  this 
Court  entered  fully  into  the  consideration  of  the  principle :  and, 
though  we  do  not  find  it  expressly  so  said  in  Coke,  it  is  clear  that 
the  real  principle  is  mutual  acquiescence,  and  that  there  must  be, 
not  only  an  absence  of  fence,  but  an  immemorial  allowance  of  the 
straying  of  the  cattle.  We  must,  in  this  Court,  abide  by  the 
decision  of  Jones  v.  Robin  (4),  which  was  a  well  considered  case.  I 
think  it  difficult  to  distinguish  the  present  case  from  that  by  means 
of  Mr.  Atherton's  ingenious  suggestion  for  the  construction  of  the 
verdict :  for  it  seems  to  me  that  we  cannot  assume  ''  close  "  to 
mean  waste  or  common.  But  the  question  is  whether  the  second 
and  third  pleas  were  proved  at  all.  For,  even  if  I  was  right  in 
entertaining  a  doubt  whether  an  absence  of  fences  would  not  be 
of  itself  sufficient  to  create  the   common  where  the  sheep   were 

(1)  44  E.  E.  732  (4  Bing.  N.  C.  388).  if  actions  should  be  brought  for  eveiy 

(2)  See  Co.  Litt.  122  a,  and  Tyrring-  such  ti-espass,  when  no  separation  or 
ham^%  case,  4  Co.  Eep.  38  b,  where  enclosure  is  between  the  commons." 
Wrat,  Ch.  J.  ascribes  such  common  to  (3)  2  Comm.  33. 

the   *' ancient  usage    which    the  law  (4)  -4«ff,  p.  427. 

allows  to  avoid  suits  which  would  arise, 
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permitted  to  ramble  in  fact,  we  have  not  such  a  fact  here :  we  have  Clarkb 
only  the  fact  that  the  sheep  did  escape  and  ramble,  which  proves  tihkkb. 
nothing  as  to  the  view  which  the  parties  took  of  the  right.  The 
pleas  state  an  intermixing  and  feeding,  as  well  as  a  rambling  and 
straying.  The  plaintiffs  are  entitled  to  say  that  the  statement  is 
not  proved,  unless  we  had  proof,  either  from  the  time  for  which 
the  sheep  were  allowed  to  remain,  or  from  the  evidence  of  some 
one  who  knew  the  fact,  that  they  fed  without  molestation. 

Williams,  J. :  [  «i»  ] 

The  proof  of  the  issues  joined  on  the  second  and  third  pleas  lay 
upon  the  defendant.  Now,  when  we  turn  to  the  evidence,  we  find 
it  stated  that  sheep  which  strayed  were  turned  back,  either  by  their 
shepherds  or  by  the  owners  of  the  land  on  which  they  had  strayed; 
that  this  was  a  continual  practice,  and  reckoned  to  take  place 
every  day.  The  evidence,  therefore,  completely  negatives  that 
which  is  the  foundation  of  the  defendant's  case,  namely,  constant 
undisturbed  going  of  the  sheep  from  one  district  to  the  other. 

WiGHTMAN,  J.  (1) : 

The  defendant  must  prove,  not  merely  that  the  sheep  rambled 
from  one  district  to  the  other,  but  that  they  intermixed,  or,  as  it 
has  been  expressed,  that  they  intercommoned ;  that  is,  that  the  two 
districts  were  used  as  one  common.  And,  to  show  this,  it  must 
appear  that,  when  the  sheep  were  mixed  together  in  this  way,  that 
was  acquiesced  in.  That,  as  it  seems  to  me,  is,  not  only  not 
proved,  but  expressly  negatived.  For  we  find,  as  a  regular 
practice,  that  the  sheep  were  driven  back  by  their  own  shepherds 
into  their  own  land,  and  were  driven  off  the  other  land  by  the 
owners  of  such  other  land.  The  former  may  perhaps  not  prove 
anything;  but  the  latter  is  conclusive  against  the  pleas.  The 
verdict  on  the  second  and  third  pleas  must  therefore  be  entered  for 
the  plaintiffs.  We  need  not  decide  the  other  point :  though  I  am 
strongly  disposed  to  think  that  Mr.  Atherton  has  not  succeeded  in 
distinguishing  this  case  from  Jones  v.  Robin  (2),  and  that  the 
second  and  third  pleas  are  not  very  good. 

Verdict  to  be  entered  for  plaintiffs  (8). 

(1)  Coleridge,  J.  was  absent,  owing  (2)  Ante,  p.  427. 

to  indisposition.  (3)  See  the  next  case. 
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IN  THE   EXCHEQUER   CHAMBER.     • 


(Erbob.from  the  Queen's  Bench.) 
»W6.  JONES  V.  KOBTN  (1). 

13^7^  (10  Q.  B.  620—640 ;  S.  C.  17  L.  J.  Q.  B.  121 ;  12  Jur.  308.) 

^^y  ^8.  Semble,  by  the  Court  of  Exchequer  Chamber,  that  common  par  cause  de 

ricinage  may  exist  between  two  neighbouring  proprietors,  though  there  be 

L  •*'  J  no  other  right  of  common  over  the  lands,  on  either  side,  from  which  the 

cattle  escape. 

Held,  by  the  same  Court  (afiSnning  the  judgment  of  the  Queen's  Bench), 
that  a  plea,  claiming  common  pur  cause  de  vicinaije  in  respect  of  a  private 
estate  over  which  no  other  right  of  common  is  shown,  and  alleging  such 
common  to  exist  by  custom,  is  bad.  And  that  a  plea  of  such  common, 
against  the  owner  of  the  land  into  which  the  cattle  escape,  must  be  a  plea 
of  grant  or  prescription. 

And,  therefore,  that  a  claim  of  such  common,  merely  alleging  that  the 
land  of  A.  and  the  land  of  B.  were,  and  from  time  whereof  &c.  had  been, 
contiguous  to  each  other  and  not  separated  by  any  fence,  and  that  &e 
sheep  from  time  to  time  duly  put  on  the  land  of  A.  to  feed  **  from  time 
immemorial  have  gone,  escaped  "  &c.,  '*  and  have  been  used  and  accus- 
tomed to  go,"  &c.  therefrom  into  the  land  of  B.,  **  and  to  intermix  thero 
and  to  feed  with  sheep  from  time  to  time  feeding  on  "  B.'s  land ;  and  in  like 
manner  &c. ;  alleging  in  similar  form  that  the  sheep  duly  put  on  B.'s  land 
have  gone  therefrom  and  been  used  &c.,  upon  the  land  of  A.,  and  to  inter- 
mix &c. ;  is  ill  pleaded :  the  objection  being  taken  to  the  replication,  on 
demurrer  to  the  rejoinder. 

Error  was  brought  in  the  Exchequer  Chamber  on  the  judgment 
in  this  case  {ante^  p.  427),  the  special  causes  assigned  being,  that 
the  replication  is  sufficient,  and  the  rejoinder  insufficient;  that 
common  pur  cause  de  ricinage  may  exist  between  two  closes  held  in 
severalty,  and  is  well  shown  and  pleaded  in  the  replication  to  have 
existed  between  the  said  farms  called  Tan  y  Graig  and  Nant  Heilyn ; 
and  it  was  therefore  not  lawful  for  the  defendant  to  distrain  the 
plaintiff's  sheep  as  confessed  by  him  to  have  been  done  in  his 
pleas;  that  the  replication  is  not  answered  by  the  rejoinder  ;  and  that 
the  rejoinder  is  double,  multifarious  and  contrary  to  precedent. 
Joinder  in  error. 

The  writ  of  error  was  argued  in  Michaelmas  vacation,  1846  (2). 

WaUotiy  for  the  plaintiff  in  error  (plaintiff  below) : 

[  H2i  ]  The  rejoinder  is  not  supported :  the  question  turns  wholly  *on 

the  sufficiency  of  the  replication.    There  are  few  precedents ;  the 

(1)  Cited,  Cape  v.  Scott  (1874)  L.  B.  (2)  December    2nd.     Before  Colt- 

9  Q.  B.  269,  275,  43  L.  J.  Q.  B.  68  ;  man,  Maule  and  Cresswell,  JJ.,  and 

KaycY,  Sutherlatid  {\SS1)  20  Q.B.D.  Parke.    Alderson,    Rolfe    and  Pktt, 

147,  151,  57  L.  J.  Q.  B.  70.— A.  0.  Barons. 
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form  which  in  all  material  respects  has  been  followed  here  is  Jokm 
that  of  a  plea  of  common  pur  cause  de  vicinage  in  8  Chitty  on  robin. 
Pleading,  880  (i).  The  Court  of  Queen's  Bench  was  n6t  warranted 
in  laying  down  that  common  of  this  kind  cannot  be  claimed 
between  persons  holding  lands  as  private  owners.  Common  pur 
cause  de  vicinctge,  according  to  Co.  Litt.  122  a,  differs  from  common 
appendant  or  appurtenant  in  this,  "  that  no  man  can  put  his  beasts 
therein,  but  they  must  escape  thither  of  themselves  by  reason  of 
vicinity :  in  which  case  one  may  inclose  against  the  other,  though 
it  hath  been  so  used  time  oat  of  mind,  for  that  it  is  but  an  excuse 
for  trespass."  The  same  law  is  stated  in  Tyrringham's  case  (2), 
and  in  Com.  Dig.  Common  (E),  where  it  is  said  that  such  common 
is  in  the  nature  of  a  common  appendant,  though  it  be  not  so,  and 
therefore  it  ought  to  be  claimed  from  time  whereof,  &c. 

(Alderson,   B.  :    What  do  you  say   is  the  immemorial  grant 
implied  by  this  usage?) 

It  is  impossible,  where  there  are  no  fences  (as  on  a  mountain  side, 

where  in  fact  the  sheep  were  feeding  in  the  present  case),  to  prevent 

straying;  and,  no  action  having  ever  been  brought,  an  agreement  may 

be  inferred  to  tolerate,  on  each  side,  that  which  necessity  excused. 

This  right,  as  it  is  defined  by  the  authorities,  need  not  be  limited 

to  wastes  of  manors,  where  various  parties  have  rights  of  common. 

In  Fitz.  Nat.  B.  180  D.,  after  stating  that  "None  shall  claim 

common  by  vicinage  but  the  lord  who  hath  the  possession  of  the 

town,  28  Hen.  VI.*'  (3),  it  is  added  :  "  But  *yet  it  seemeth,  that  one       [  '622  ] 

neighbour  may  claim  common  by  vicinage  in  the  land  of  another 

neighbour,  although  he  be  not  lord  of  the  town,  «tc.     And  so  if  a 

man  claim  common  in  certain  lands  so  long  as  he  dwelleth  in  such 

a  town  to  such  a  house,  or  if  he  claim  common  in  the  land  until 

the  lands  be  sowed,  and  after  the  cori)  is  cut,  to  have  common 

there  again."    If  the  party  has  land  on  which  the  cattle  were 

feeding  when  they  escaped,  he  must,  on  making  excuse,  show  his 

ownership  of  Buch  land  ;  if  they  escaped  from  land  on  which  he  had 

right  of  common,  he  must  allege  that  right ;  as,  in  pleading  that 

sheep  escaped  out  of  a  highway  for  defect  of  fences,  it  must  be 

shown  that  they  were  lawfully  in  the  highway :  Dovaston  v.  Payne  (4). 

(1)  7th  ed.  &c.   (as  above),   with  a  reference  to 

(2)  4  Co.  Rep.  36  b,  38  a,  b.  22    Hen.   VI.    51    (Year    B.    Pasch. 

(3)  It  is  also  laid  down  in  Fitz.  Abr.  22  Hen.  VI.  51  A.,  pi.  15). 
Comen,  pi.  5,  that  no  lord  shall  claim  (4)  3  R.  R.  497  (2  H.  Bl.  527). 
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J0NE8  The  Court  of  Queen's  Bench  said,  in  Prichard  v.  PoweU  (i) :  "  The 
Robin.  substance  of  the  custom  is,  that  cattle  lawfully  on  one  common 
have  been  used  to  stray  upon  the  other.  All  that  is  necessary, 
therefore,  for  the  pleading  to  show  is  that  the  cattle  were  lawfully 
on  their  own  common  before  they  strayed.*'  That  the  excuse  does 
not  depend  on  the  land  into  which  cattle  stray  being  legally  waste, 
appears  from  WeUs  v.  Pearcy  (2).  There  lands  on  which  common 
pur  catise  de  vicinage  had  existed  were  comprehended  in  a  private 
Inclosure  Act,  which  empowered  a  Commissioner  to  direct  that  all 
rights  of  common  over  such  lands  should  cease  ;  and  he  did  so;  yet, 
the  lands  not  having  been  actually  enclosed,  it  was  held  that  the 
feeding  of  sheep  there  was  still  excusable  under  the  former  right 
by  reason  of  vicinage.  It  would  have  been  the  same  if  the  lords  of 
the  adjacent  lands  respectively  had  bought  up  all  the  rights  of 
[  •623  ]  common ;  the  privilege  of  excuse  pur  cause  *d€  vicinage  would  not 
have  been  abolished.  Therefore  common  pur  cause  de  vicinage 
may  exist  where  there  is  no  right  of  common  in  the  adjacent 
lands.  This  appears  also  from  the  precedent,  in  Bast.  Ent. 
Trespas,  625  b,  11,  of  a  plea  that  the  lord  and  tenants  at  will  for 
the  time  being  of  a  manor,  and  the  lord  of  another  manor  (under 
whom  the  defendant  held  at  will)  and  those  whose  estate  he  hadd^. 
and  their  tenants  at  will  &c.,  used  to  intercommon  catisd  vicinagii 
in  certain  contiguous  pastures,  being  parcels  of  the  two  manors 
respectively. 

(Maulb,  J. :  There  the  common  is  pleaded  as  prescriptive.     Here 
it  is  not  pleaded  as  prescriptive,  nor  yet,  strictly,  as  by  custom.) 

It  cannot  be  claimed  by  prescription ;  for  it  is  not  a  right  in 
alieno  solo,  either  of  a  profit  a  prendre  or  of  an  easement,  but  rests 
in  mere  excuse.  As  Powell,  J.  said  in  Bromfeild  v.  Kirber  (3) : 
''  This  sort  of  common  must  be  in  nature  of  an  escape,  and  so  an 
excuse;  for  a  man  cannot  put  in  his  cattle  in  the  common  of 
vicinage  originally  but  they  must  escape.  They  may  inclose  one 
against  the  other,  if  they  will  be  at  the  charge :  "  and  Holt,  Ch.  J. 
observed  :  ''  In  pleading  this  kind  of  common,  it  ought  to  be  pleaded 
mutual.  If  a  man  go  into  a  common  of  vicinage  to  drive  his 
cattle  off  into  his  own  common  (for  he  ought  not  to  keep  them  in 
the  common  of  vicinage),  he  may  justify  this  trespass ;  but  if  they 
go  into  a  third  common,  such  excuse  perhaps  will  not  hold."    In 

(1)  Ante,  p.  442.  (3)  11  Mod.  72. 

(2)  1  Bing.  N.  C.  556. 
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Smith  V.  Baynard  (i)  (not  cited  in  the  Court  below)  it  was  pleaded,  Jonbb 
in  bar  to  an  avowry  for  taking  cattle  damage  feasant^  **  that  the  robik. 
hciis  in  quo  adjoins  to  the  common,  to  which  the  plaintiff's  ground 
iuljoined/'  ''and  that  the  cattle  of  the  defendant"  (plaintiff)  ''put 
into  his  ^grounds  have  used  time  out  of,  &c.  to  escape,  &e.  and  that  [  *624  ] 
he  put  in  the  cattle  and  they  escaped  into  the  defendant's  ground 
for  want  of  inclosure  by  A.  and  the  plaintiff  "  (defendant) :  and,  on 
demurrer,  the  Court  said :  "  this  is  vicinage  sufficient,  as  well  as  to 
say  that  he  and  all  those  seised  of  those  lands  have  common  ratione 
vicinagiiy  The  observation  of  Holt,  Ch.  J.  in  BromfeUd  v. 
Kirber  (2)  points  to  mutuality  as  the  ground  on  which  rights  of  this 
kind  rest ;  which  is  consistent  with  their  being  claimed  prescriptively 
by  individuals.  In  WelU  v.  Pearcy  (3)  and  Heath  v.  Elliott  (4)  recipro- 
city of  advantage  was  insisted  upon  as  essential ;  and  in  Clarke  v. 
Tinker  (5)  mutual  acquiescence  was  pointed  out  as  the  real  principle 
on  which  this  practice  must  rest.  [He  also  cited  Year  B.  Hil. 
13  Hen.  VH.,  13  B.  pi.  8 ;  4  Vin.  Abr.  687,  tit.  Common  (K)  pi.  6 ; 
Corbet* s  case  (6) ;  Cheesman  v.  Hardham  (7) ;  Heath  v.  Elliott  (8) ; 
Clarke  y.  Tinker  {&),'] 

6.  Hayes,  contra :  [  «26  ] 

The  replication  is  insufficient.  It  does  not  state  that  the 
depasturing  by  plaintiff's  sheep  *was  "as  of  right;"  nor  is  [•627] 
there  any  equivalent  allegation.  It  has  been  usual  to  allege 
common  on  the  respective  closes  from  which  the  cattle  strayed, 
and  to  state  that  cattle  feeding  on  such  common  were  used  to 
£itray  on  the  adjoining  waste.  The  excuse  here  is  unreasonable : 
it  is  claimed  in  respect  of  sheep  feeding  on  neighbouring  farms : 
bat  one  farm  may  contain  five  acres,  another  five  hundred :  one 
may  consist  chiefiy  of  arable  land,  the  other  of  pasture.  Nothing 
is  stated  which  limits  the  number  of  the  sheep.  The  replication 
here  if  framed  partly  on  the  plea  of  common  of  vicinage  and  partly  on 
that  of  escape  by  defect  of  fences ;  the  allegation  that  the  plaintiff 
had  no  notice  of  the  escape  is  borrowed  from  the  latter,  and  is 
immaterial  to  the  former  plea.  No  case  has  been  cited  in  which 
one,  at  least,  of  the  adjacent  closes  was  not  subject  to  right  of 
common.    If  land  is  not  waste,  a  man  is  bound  to  keep  his  cattle 

(1)  3Keb.388.   Seepp.46o,467,7>o«^.  (5)  Ante,  p. -koS, 

(2)  11  Mod.  72.  (6)  7  Co.  Bep.  5  a. 

(3)  1  Bing.  N.  C.  563,  667.  (7)  19  R.  R.  432  (1  B.  &  Aid.  706). 

(4)  44  B.  E.  732  (4  Bing.  N.  C.  388,  (8)  44  R.  R.  732  (4  Bing.  N.  C.  388). 
391).  See  p.  449,  note  (3),  ante. 
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Jones  from  straying  npon  it,  and  has  no  right  to  expect  that  his  neigh- 
ROBIN.  hour,  unless  bound  by  prescription,  should  fence  to  keep  them  out ; 
this  appears  from  Churchill  v.  Evans  (i)  and  Com.  Dig.  Droit  (M  2). 
Common  pw  cause  de  vicinage  is  described  in  Com.  Dig.  Common 
(E)  as  existing  when  two  or  more  '*  towns  have  common  "  in  the 
fields  within  their  towns,  which  are  open  to  the  fields  of  the  neigh- 
bouring town,  and  the  cattle,  **  put  to  use  their  common  there," 
escape  &c. :  and  Tyrringham's  case  (2)  is  cited,  where  W&ay,  Ch.  J. 
said  that  the  excuse  was  admitted  ''  by  reason  of  the  ancient  usage 
which  the  law  allows  to  avoid  suits  which  would  arise,  if  actions 
should  be  brought  for  every  such  trespass,  when  no  separation  or 
enclosure  is  between  the  commons." 

[  *628  ]  (Parks,  B.  :  That  reason  applies  to  other  lands  *than  commons, 

where  many  sheep  are  kept.) 

Such  lands  may  be  enclosed,  to  prevent  straying.  In  CorbeVs 
case  (a)  common  pur  cause  de  vicina^ge  is  treated  of  incidentally,  and 
the  case  is  put  where  '*  the  commons  '*  of  two  towns  are  adjoining, 
and  in  the  town  of  A.  there  are  fifty  acres  of  common,  and  in  the 
town  of  B.  a  hundred.  Where  common  of  shack  exists,  each 
portion  of  land  is  used  in  the  same  way :  the  same  remark  applies 
to  common  on  wastes ;  and  there  the  limitation  of  the  common 
itself  limits  the  right  of  common  pur  cause  de  vicinage.  The  reason 
for  the  practice,  assigned  in  Corhefs  case  (4),  that  the  fields  **  con- 
sist of  the  lands  of  many  and  divers  several  persons  lying  intermixed 
in  many  and  several  small  parcels,  so  that  it  is  not  possible  that 
any  of  them,  without  trespass  to  the  others,  can  feed  their  cattle  in 
their  own  land ;  and  therefore  every  one  doth  put  in  their  cattle  to 
feed  promiscue  in  the  open  field,*'  applies  to  a  number  of  persons, 
but  not  to  two. 

(Aldbrson,  B.  :  It  would  apply  to  two,  if  one  bought  many  pieces 
of  land  interspersed  with  the  other's  land.) 

In  BromJ'eild  v.  Kirber  (5)  Holt,  Ch.  J.  treats  of  common  of  vicinage 
with  reference  only  to  cattle  fed  on  commons.  In  Otdleitv.  Lopes  (6) 
the  question  related  to  commons,  properly  so  called.  Cheemnan 
V.  Hardham  (7)  is  so  far  an  authority  here,  as  the  reasoning  of 

(1)  10  E.  U.  600  (1  Taunt.  529).  (5)  11  Mod.  73. 

(2)  4  Co.  Rep.  38  b.  (6)  12  R.  R.  371  (13  East,  »48). 

(3)  7  Co.  Rep.  5  b.  (7)  19  R.  R.  432  (1  B.  &  Aid.  706).^ 

(4)  7  Co.  Rep.  5  a. 
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Batley,  J.  seems  applied  to  rights  of  pasture  enjoyed  by  many       Jokm 
persons.   In  WelU  v.  Pearcy  (i)  Tindal,  Ch.  J.  adopts  the  language  of       robiv. 
the  aathorities  which  refer  the  privilege  of  common  by  reason  of 
vicinage  to  rights  of  pasture  on  neighbouring  commons  ;    *and  the       [  *b29  ] 
excuse  relied  upon  in  that  case  arose  out  of  such  a  right. 

(Maule,  J. :  You  say  that  there  must  be  rights  of  pasture  in  a 
number  of  persons.     How  many  will  make  up  a  number?) 

At  least  there  is  no  instance  in  which  common  by  reason  of  vicinage 
lias  been  claimed  between  two  only.  The  precedent  in  8  Chitt. 
Plead.,  380  (2)  speaks  of  the  privilege  as  enjoyed  in  respect  of  con- 
tiguous closes,  not  commons  ;  but  no  authority  is  given  for  such  a 
form.  In  Heath  v.  Elliott  (3)  it  was  suggested  that  the  plea  did.  not  . 
unambiguously  show  a  right  of  common  on  Houghton  Down ;  but 
the  decision  turned  on  the  application  of  the  evidence  to  the 
pleadings ;  and  Tindal,  Gh.  J.,  thought  it  rightly  found  by  the 
jury  that  on  Houghton  Down  there  had  been  no  permitted  use  of 
pasture  at  all. 

(Parke,  B.  :  The  case  goes  far  to  show  that  common  pur  came  de 
vicinage  might  have  existed  where  one  only  of  the  pastures  from 
which  the  cattle  escaped  was  subject  to  common.  The  ordinary 
right  of  common  was  alleged  there  as  existing  on  one  of  the  downs, 
but  was  not  alleged  as  to  the  other.  According  to  you  the  plea 
was  bad.) 

It  was  not  demurred  to. 

(Maulb,  J. :  You  would  find  it  diflBcult  to  show  a  plea  of  this 
kind  where  any  right  of  common  is  alleged  except  that  on  which 
the  party  pleading  relies  in  his  own  excuse.) 

LiTTi-BDALB,  J.,  ou  the  trial  of  Heath  v.  Elliott  (4),  appears  to  have 
thought  the  evidence  not  conclusive  against  common  pur  came  de 
I'u'inctge  on  either  down ;  for  that  the  driving  back  of  the  sheep 
from  each  was  consistent  with  the  claim,  that  resting  merely  on 
excuse. 

(Aldbbson,  B.  :  They  could  not  be   driven   back   if  there  was 

(J)  1  Bing.  N.  C.  566,  567.  (4)  44  E.  R.  734  (4  Bing.  N.  0.  390. 

(2)  7tli  ed.        •  See  p.  449,  note  (3),  ante. 

(3)  44  B.  K.  735  (4  Bing.  N.C.  391). 
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JoNM        *cominon  by  reason  of  vicinage.     The  fact  of  such  driving  was 
RoBLv.       evidence  against  the  claim.) 

[  •680  ] 

If  the  claim  exists,  the  trespass,  though  excused,  is  not  to  continue. 

(Aldbrson,  B.  :  The  party  wishing  to  get  rid  of  it  must  inclose. 
Clarke  v.  Tinker  (i)  shows  that  driving  back  is  evidence  against  the 
claim. 

Parke,  B.  :  In  Termes  de  la  Ley,  140,  tit.  Common  (2),  it  is  said 
that,  where  there  is  common  by  reason  of  vicinage,  if  cattle  of  one 
town  stray  into  fields  of  the  other,  '*  there  they  ought  to  suffer 
them.'') 

In  that  passage  it  seems  to  be  considered  that  the  whole  object  of 
the  practice  is  ''  good  neighbourhood ''  between  towns.  Holt,  Ch.  .1. 
said,  in  Bromfeild  v.  Kirher  (s),  that,  if  a  man's  cattle  stray,  "he 
ought  not  to  keep  them  in  the  common  of  vicinage."  Blackstone, 
2  Comm.  84,  speaking  of  this  kind  of  common,  says :  ''  Neither 
hath  any  person  of  one  town  a  right  to  put  his  beasts  originally 
into  the  other's  common :  but  if  they  escape,  and  stray  thither  of 
themselves,  the  law  winks  at  the  trespass."  In  Smith  v.  Baynard  (4) 
the  pleadings  are  not  fully  stated ;  and  the  case  is  obscure  and 
contradictory.  If,  then,  there  be  no  precedent  for  claiming  this 
privilege  except  where  there  are  adjacent  commons,  the  plaintiff 
cannot  justify  a  pleading  which,  in  effect,  alleges  a  right  to  let  his 
cattle  stray  on  a  neighbour's  pasture  unless  he  incloses,  and  does 
not  expressly  found  that  right  on  a  prescription. 

Watson,  in  reply: 

Supposing  the  argument  for  the  defendant  to  be  correct,  there  is 
no  authority  for  saying  that  a  party  relying  on  common  by  reason 
of  vicinage  must  necessarily  plead  that  both  the  adjacent  pastures, 
[  •681 1       *of  which  he  holds  one,  were  commonable. 

(CoLTMAN,  J. :  Have  you  found  any  case  where  the  party  claiming 
the  excuse  did  not  aver  that  the  land  from  which  his  own  cattle 
escaped  was  common  ?) 

That  was  not  exactly  the  fornj  of  averment  in  Clarke  v.  Tinker  (i). 
The  assumption  that  common  of  this  kind  has  been  recognized  only 

(1)  Ante,  p.  443.  (3)  11  Mod.  73. 

(2)  Ed.  1708.  (4)  3  Keb.  388. 
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where  the  neighbouring  proprietors  were  many,  because  the  purpose  Jokes 
was  to  prevent  multiplicity  of  suits,  has  no  real  foundation.  A  robin. 
thouaand  sheep  of  one  proprietor  may  cause  as  much  litigation  as 
if  the  proprietors  were  a  thousand.  In  the  passages  which  have 
\yeen  cited  as  to  neighbouring  towns,  the  word  '*  town  "  does  not 
necessarily  imply  the  existence  of  common  of  pasture.  They 
probably  refer  to  the  case,  not  unusual,  of  open  lands  in  which 
certain  persons  of  a  township  have  a  freehold  or  other  common 
interest. 

(CoiiXMAN,  J. :  Where  there  was  common  of  pasture,  the  number 
of  cattle  would  necessarily  be  limited :  but,  in  the  case  of  an  exclusive 
interest,  what  would  be  the  limit?) 

It  would  be  the  proprietor's  duty  not  to  overstock. 

(Cbbsswbll,  J. :  In  the  exercise  of  right  as  on  a  man's  own  land^ 
who  can  say  what  is  overstocking  ?) 

The  argument  drawn  from  this  inconvenience  was  considered  and 
met  by  the  Court  of  Queen's  Bench,  in  Prichard  v.  Powell  (i). 
There  is  a  plea  of  common  of  shack  in  Whiteman  v.  King  (2),  where 
the  enjoyment  of  that  right  by  the  landowners  mutually  is  set  forth 
as  an  essential  part  of  it.  In  Bracton,  222  b,  B.  4,  c.  88,  §  1, 
common  by  reason  of  vicinage  is  grounded  wholly  on  neighbour- 
hood and  mutuality :  "  Item  "  (acquiritur  communia)  **  ex  causa 
vicinitatis,  ut  si  quis  cum  vicino,  et  *vicinus  cum  eo."  The  same  [  •632 1 
words  appear  in  Fleta,  254,  B.  4,  c.  19,  §  8. 

Cur,  adv.  vuU. 

Pabke,  B.  now  delivered  the  judgment  of  the  Court  : 

This  case  was  argued  at  the  sittings  after  last  Michaelmas  Term, 
before  my  brothers  Alderson,  Coltman,  Maule,  Bolfe,  Cresswell, 
Piatt,  and  myself.  It  came  before  us  on  a  writ  of  error  on  a 
judgment  of  the  Court  of  Queen's  Bench  for  the  defendant,  on  a 
demurrer  to  a  rejoinder.  (His  Lordship  here  stated  the  pleadings.) 
The  rejoinder  was  admitted  on  the  argument  here,  as  it  was  in  the 
Court  of  Queen's  Bench,  to  be  bad ;  and  the  question  is  whether 
the  replication  was  good. 

It  must  be  considered  to  be  established  that  a  common,  or  as  it 

(1)  AhU,  p.  443.  (2)  2  H.  Bl.  4. 
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JoNER        is  Bometimes  called  feeding,  Corbet* $  case  (i),  pur  cause  de  vicinage, 

RoBw.  18  not  properly  a  right  of  common  or  profit  a  prendre ^  bat  rather  an 
excuse  for  a  trespass :  Co.  Litt.  122  a :  see  also  the  aathoritiea  cited 
in  WeUs  v.  Pearcy  (2).  Lord  Cokb  says  that  the  person  entitled 
cannot  put  in  his  cattle  into  the  adjoining  waste,  bat  they  mast 
escape  into  it ;  yet  in  some  of  the  precedents  after  noticed,  as  in 
Bastell,  625  b,  and  Year  Book,  22  Hen.  YI.,  p.  51  (3),  the  taming  on  is 
stated  to  be  on  the  adjoining  pasture.  It  must,  however,  we  think, 
be  considered  that  the  law  is  as  stated  by  Lord  Coke.  The  question 
then  arises,  to  which  the  argument  before  us  was  mainly  addressed, 
whether  it  is  essential,  to  support  such  a  claim,  that  it  should  be 
between  persons  having  rights  of  common  properly  so  called,  or  at 

[  *683  ]  least  that  there  should  be  commoners  on  both  sides,  *or  whether  it 
may  exist  between  two  proprietors  whose  lands  are  not  subject  to  com- 
mon  rights:  and  very  ingenious  arguments  in  support  of  the  affirma- 
tive of  that  proposition  were  used.  The  Court  of  Queen's  Bench  do 
not  appear  to  have  expressed  any  distinct  opinion  on  this  point. 

If  this  had  been  the  only  question,  we  think,  after  a  careful  con- 
sideration of  the  arguments  and  of  the  authorities,  we  should  pro- 
bably have  held  that  it  might  exist  between  two  proprietors  without 
commoners  on  either  side.  The  reason  of  the  law  which  sanctions  a 
claim  of  this  sort  is  either  on  account  of  its  convenience,  it  being 
better  to  intercommon  than  that  each  should  watch  his  own  cattle, 
7  Edw.  lY.  26  (4) ;  or  to  avoid  multiplicity  of  suits,  4  Co.  Bep.  88  b(5)  : 
and  both  these  reasons  apply  to  owners  who  interpasture  as  well  a£» 
to  commoners,  though,  as  to  the  latter,  not  to  the  same  degree :  and 
the  argument  that  the  right  can  exist  amongst  commoners  only, 
because  they  only  are  limited  in  turning  on  cattle  on  the  undivided 
waste  or  land,  is  of  no  weight,  because  the  alleged  usage  restricts 
the  rights  of  intercommoning  to  cattle  duly  turned  on  in  order  to 
pasture  on  the  land  of  one  proprietor,  and  therefore  limits  the 
number  to  such  as  could  reasonably  be  fed  on  the  land  in  respect  of 
which  the  right  is  claimed.  See  also  Corbet's  case  (6).  And,  if  we 
refer  to  the  authorities,  we  find  that  none  lay  it  down  to  be  necessary 
that  there  should  be  rights  of  common  on  both  sides ;  and  there  are 
several  old  authorities  that  the  right  may  be  prescribed  for  by  two 

[  •esi  ]      owners.    In  the  *Year  Book,  22  Hen.  VI.  p.  51  (7),  is  a  prescription 

(1)  7  Co.  Rep.  5  a.  pi.  3. 

(2)  1  Bing.  N.  C.  566,  567.  (5)  Tyrrinyham's  caae. 

(3)  Year  B.  Pasch.   22    Hen.    VI.  (6)  7  Co.  Eep.  5  a. 

f.  61  A.  pi.  15.  (7)  Year  B.  Pasch.  22   Hen.    VI. 

(4)  Year  B.  Hil.  7  Edw.  IV.  f.  26  A.      f.  51  A.  pL  15. 
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\>j  the  lord  of  Sale  b>r  his  freeholders  for  life,  for  years  or  at  will,       Jones 

vitfaoQt  any  aUegalion  thai  thev  had  right  of  common.      In  Fitz.       bobw. 

Nat  Brev.  180  D.,  it  is  said,  ^  one  neighbour  may  claim  common 

bj  TfeiDSge  in  the  land  of  another  neighbour,  although  he  be  not 

lord  of  the  town/*      In  the  Year  Book  7  Edw.  IV.  26  (i)  there  is  a 

differenee  of  opinion  between  the  Judges.    Cokb,  Ch.  J.  was  of 

opinion  that  the  allegation  of  a  custom  for  the  inhabitants  of  Kale 

to  interconomon  was  bad,  and  that  the  prescription  should  be  in  a 

pe  estate ;  and  Ltttlkton,  J.,  contra,  that  it  was  enough  to  plead 

usage.    The  necessity  of  a  right  of  common  in  the  persons  pleading 

the  usage  is  not  mentioned.    In  the  case  of  common  of  shack,  the 

owners  of  common  field  lands,  not  the  commoners,  intercommoi) : 

Corbet's  case  (2).     Of  modem  precedents  not  many  are  to  be  found. 

That  in  Mr.  Ghitty's  book  (3),  from  which  this  replication  appears 

to  have  been  taken,  does  not  mention  rights  of  common.    It  is 

followed  in  the  case  of  Clarke  v.  Tinker  (4)  in  part,  right  of  common 

being  stated  on  one  side,  not  on  the  other.      That  in  Heath  v. 

Elliott  (5),  states  the  usage  to  be  both  for  cattle  turned  on  to  feed 

and  to  use  common  of  pasture.      In  Wells  v.  Pearcy  (6)  the  usage 

is  said  to  be  for  commoners  only.    In  one  precedent  of  the  late 

Mr.  Serjeant  Williams  it  is  pleaded  as  a  right  by  custom  for  cattle 

depaeturing  and  feeding,  not  stating  in  what  right ;  in  another,  an 

ancieut  usage  *for  common  pur  cause  &c.  for  all  having  either  right       [  *«95  ] 

of  pasturage  or  common  of  pasture.    On  the  whole,  the  authorities 

appear  to  show  that  there  is  no  necessity  for  commoners  on  both 

sides  in  order  to  give  validity  to  a  claim  of  common  pur  cause  de 

vicinage,  though,  where  such  common  exists,  most  frequently  there 

are  commoners  on  both  sides. 

But,  even  assuming  it  to  be  clearly  made  out  that  two  private 
owners  of  estates  may  have  the  right  of  interpasturing,  we  do 
not  think  that  such  right  is  properly  claimed  by  this  replication. 

The  Coart  of  Queen's  Bench  held  that  such  a  claim  in  a  private 
estate  could  not  be  good  by  custom :  and  we  entirely  agree  with 
them.  A  custom  is  the  lex  loci,  an  ancient  local  law  in  some  known 
district,  as  a  hamlet,  town  or  manor :  Go.  Litt.  110  b ;  and  does 
not  arise  from  the  grant,  act  or  agreement  of  the  party  :  Gateward's 
case  (7)  :  whereas  this  right  does,  and,  though  not  a  profit  a  prendre, 

(1)  Year  B.  HiL  7  Edw.  IV.  f .  26  A.  (4)  P.  443.  anU, 

pi.  3.  (5)  44  R.  R.  732  (4  Bing.  N.  C.  388). 

(2)  7  Co.  Bop.  6  a.  (6)  1  Bing.  N.  C.  666. 

(3)  See  3  Chitt  Plead.  380,  7th  ed.  (7)  6  Co.  Eep.  69  b,  60  b. 
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joMEs        nor  properly  an  eaeement,  but  rather  an  excuse  for  a  trespass,  has 

RoBin.  ^^B  origin  from  a  presumed  mutual  grant  or  covenant  between  the 
owners  of  each  farm  that  neither  of  them  or  their  tenants  should 
sue  the  other  or  his  tenants,  or  distrain,  or  perhaps  even  drive  their 
cattle  away  (see  Termes  de  la  Ley  (i),  Common  per  cause  &c.),  so  long 
as  the  farms  should  respectively  lie  open  to  each  other  (2).  It  is 
releasable  like  any  other  private  right ;  and  it  ought,  according  to 
the  rules  of  pleading,  to  be  pleaded  as  a  prescription.  A  prescriptive 
obligation  on  another,  such  as  to  repair  fences,  need  not  be  pleaded 

[  *636  ]  in  a  que  estate,  because  the  party  pleading  does  not  know  the  *title, 
and  may  therefore  say  that  the  tenants  and  occupiers,  from  time 
whereof  &c.,  have  been  used  to  make  and  repair  fences ;  but  the 
real  nature  of  the  right  in  question  is  not  a  simple  prescriptive 
obligation  not  to  sue  for  trespasses  or  distrain  cattle  on  his  side,  but 
a  mutual  obligation  on  both.  The  obligation  of  one  owner  is  the 
consideration  for  that  of  another :  per  Holt,  Gh.  J.,  "  it  ought  to  be 
pleaded  mutual :  "  Br<mifeild  v.  Kirber  (3) ;  and  therefore  we  think 
that  so  general  a  mode  of  pleading  as  has  been  adopted  in  this  case, 
which  seems  to  have  been  taken  in  part  from  a  plea  of  the  obliga- 
tion to  repair  fences,  cannot  be  sustained.  There  ought,  upon 
principle,  to  be  a  plea  of  prescription  in  a  que  estate  where  it  is  not 
a  manorial  custom ;  such  a  plea  is  given  in  Bastell's  Entries,  625  b ; 
though,  it  is  to  be  observed,  in  that  precedent  the  turning  on  is 
alleged  to  be  on  the  adjoining  common,  which  is  inconsistent  with 
the  notion  of  common  pur  cause  de  vicincLge  as  generally  received. 

The  piresent  replication  appears  to  us  to  be  defective  in  substance 
as  a  plea  of  prescription.  It  does  not  state  that  the  farms  have 
respectively  time  out  of  mind  had  common  pur  cause  de  vicinage^ 
eo  nomincj  or  in  any  way  show  the  common  to  be  annexed  to  the 
estate  in  the  land  which, the  plaintiff  occupies.  The  statement,  in 
the  subsequent  part  of  the  replication,  of  the  plaintiff's  title  to  the 
land  forms  no  part  of  the  statement  of  right  or  quasi  right,  but  only 
serves  to  bring  the  plaintiff's  sheep  within  the  right  as  before 
claimed  ;  it  only  states,  by  way  of  showing  the  common  pur  cause 

[  *637  ]  de  viciuage,  that  the  sheep  have  from  time  &c.  been  used  *and  accus- 
tomed to  wander.  This  fact,  indeed  every  part  of  the  replication, 
may  be  true,  and  yet  Nant  Heilyn  and  Tan  y  Graig  may  have  been 
both  the  property  of  one  owner  in  fee  till  the  commencement  of 
the  suit. 

(1)  140,  ed.  1708.  Q.  B.  269, 275,  43  L.  J.  Q.  B.  68.— A.  C. 

(2)  See  Cape  v.  Scott  (1874)  L.  B.  9  (3)  11  Mod.  78. 
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In  pronouncing  this  decision  we  are  not  called  upon  to  say  what  Jonbs 
allegation  of  common  'pwr  cause  de  vicinage  would  be  sufficient  in  a  bobik. 
declaration  or  in  any  pleading  in  which  the  common  was  not 
claimed  against  the.  opposite  party,  but  against  some  other  by  way 
of  inducement ;  or  in  any  case  wherein  the  party  pleading  is  a 
stranger  to  the  right  of  common ;  or  where  his  position  is  such 
that,  by  the  rules  of  pleading,  possession  only  (or,  in  case  of  things 
incorporeal,  qtiasi  possession)  is  sufficient  to  maintain  his  pleading : 
nor  do  we  decide  what  is  the  proper  form  of  claiming  common  pur 
cause  de  vicinage  in  the  more  usual  case  in  which  it  is  claimed  as 
incident  to  an  ordinary  right  of  common  on  the  land  from  which 
the  cattle  escaped.  These  cases  are  to  be  governed  by  the  prin- 
ciples of  law  and  the  authorities  which  are  applicable  to  them. 
Our  decision  is  confined  to  the  case  of  a  party  who  is  shown  by  the 
preceding  part  of  the  record  to  be  a  wrongdoer  on  the  land  of  the 
opposing  party,  claiming  by  his  replication  &c.  the  common  j^r 
cause  de  vicinage  as  annexed  or  incident  to  his  own  land,  in 
derogation  of  the  general  exclusive  right  of  his  opponent  to  his  land. 
In  such  a  case  the  general  principles  of  law  require  that  the  claim 
shonld  be  shown  to  arise  by  grant  or  prescription  ;  and  we  think 
the  replication,  in  the  present  case,  defective  in  substance  for  not 
showing  th%  one  or  the  other. 

On  the  argument,  the  case  of  Smith  v.  Baynard  (i),  *which  was  [  *688  ] 
cited  from  3  Eeble  (2),  was  pressed  on  the  Court  as  one  in  which  a 
plea  to  the  like  effect  as  this  replication  had  been  held  good  on 
demurrer.  The  report  referred  to  is  so  confused  (even  after 
correcting  some  obvious  mistakes  of  "  plaintiff  "  and  "  defendant " 
for  each  other)  that  it  is  scarcely  possible  to  conjecture  from  it 
what  was  the  matter  in  question,  or  to  draw  from  it  any  inference 
except  that  the  pleadings  and  argument  are  erroneously  and 
imperfectly  stated.  There  is  a  notice  of  the  case  in  a  later  stage 
in  the  same  book,  p.  417,  not  referred  to  in  the  arguipent,  which 
is  much  clearer,  and  which  reports  that  case  as  one  in  which  the 
plaintiff  in  his  replication  replied  to  a  justification  for  damage 
feasant  that  his  cattle  escaped  from  a  close  in  which  he  had 
common  pm-  cause  de  vicinage  into  the  defendant's  close  in  default 
of  repair  by  the  defendant,  who  was  bound  by  prescription  to 
repair ;  to  which  the  defendant  demurred :  and  the  plaintiff  had 
judgment.  This  is  sufficiently  simple  and  intelligible ;  but,  as  it 
seemed  unlikely  that  in  this  state  of  the  record  the  confusion  in 
(1)  3  Keb.  388.  (2)  3  Eeb.  388,  417. 
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J0HB8       the  report,  p.  888,  should  have  arisen,  or  some  of  the  questions 

BoBiN.  obscurely  intimated  there  have  been  raised,  we  caused  the  record, 
which  is  still  extant  in  the  Queen's  Bench,  to  be  examined.  It  is 
of  Hilary  Term,  25  &  26  Car.  II.  112.  By  this  record  it  appears 
that  it  was  an  action  of  replevin  for  taking  the  plaintiff's  cattle  in 
Gross  Park.  The  defendant  in  his  avowry  said  that  Cross  Park 
contains  one  acre,  and  that  he  is  seised  in  fee,  and  took  the  cattle 
damage  feasant  The  plaintiff  pleaded  in  bar  that  he  is  owner  and 
seised  of  twenty  acres,  called  Vicarage  Common,  contiguous  to  a 

[  •639  ]  parcel  *of  land  called  Tregowe  Common,  not  separated  by  any 
fence  &c.  from  Vicarage  Common,  and  that,  from  time  whereof  &c., 
the  aforesaid  cattle  were  accustomed  to  feed  in  the  twenty  acres 
and  to  stray  into  Tregowe  Common,  and  to  intercommon  on 
account  of  vicinage ;  and  that  Tregowe  Common  was  contiguous 
to  a  close  of  John  Paul  called  Havas  and  Creeg ;  and  that  John 
Paul  and  the  tenants  of  that  close  &c.  from  time  whereof  &c.  were 
accustomed  to  repair  the  fences  between  that  close  and  Tregowe 
Common  ;  and  that  Havas  and  Creeg  lies  contiguous  to  a  close  of 
the  defendant  called  Croft,  and  that  the  defendant  and  tenants  of 
Croft,  and  John  Paul  and  the  aforesaid  tenants  and  occupiers  of 
Havas  and  Creeg,  were  used  and  ought  to  repair  the  hedges  and 
ditches  between  Havas  and  Creeg  and  Croft,  and  that  Croft  lies 
contiguous  to  Cross  Park  in  which  &c.,  then  in  the  occupation  of 
the  defendant :  and  the  plaintiff  further  said  that,  he  being  seised 
of  Vicarage  Common  and  the  defendant  seised  of  Cross  Park,  he 
put  his  cattle  into  the  twenty  acres  to  feed  there ;  and,  because  the 
hedges  of  the  defendant  between  the  two  closes  were  broken  in 
defect  of  defendant,  that,  the  plaintiff  having  placed  his  cattle  to 
feed  there,  they  strayed  into  Tregowe  Common  and  from  thence 
into  Havas  and  Creeg,  and  thence  into  Croft,  and  thence  to  Cross 
Park,  into  which  they  entered  in  default  of  the  defendant,  and  the 
cattle  were  in  the  said  close  in  which  &c.,  feeding,  at  the  said  time 
when  &c.,  until  the  defendant  took  them  &c.  The  defendant 
demurred  to  this  plea  in  bar,  stating,  as  special  causes,  that  by  the 
law  of  the  land  cattle  of  any  one  person  cannot  obtain  any  right  of 
interoommoning  in  alieno  solo  by  usage  or  "  per  aliquam  Umgi  temporU 

[  'e^o  ]  prescriptionem,'*  and  for  that  it  is  not  shown  by  ♦that  plea  that  the 
cattle  entered  by  defect  of  fences.  The  plaintiff  joined  in  demurrer. 
No  judgment  is  entered  on  the  roll.  But,  supposing  the  judgment 
to  have  been  for  the  plaintiff,  as  reported  in  3  Keb.  417,  it  by  no 
means  supports  the  replication  in  the  present  case.    The  plea  in 
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bar  in  fifmitA  v.  Baynard  (i)  does  not  claim  a  right  of  common  ptr  Johbs 
cause  de  vicinage  in  the  defendant's  land,  but  amounts  only  to  a  robin. 
plea  of  defect  of  fences,  the  averments  preceding  the  statement  of 
escape  through  defect  of  fences  into  the  defendant's  land  having  no 
other  purpose  than  to  show  that  the  plaintiff's  cattle  were  lawfully 
on  the  land  adjoining  the  defendant's,  and  thus  that  the  alleged 
trespass  arose  from  a  default  of  the  defendant  without  any  default 
of  the  plaintiff:  see  Fitz.  N.  B.  128  C.  (2)  note  (a),  where  it  is  said 
that,  "  If  A.  be  bound  to  inclose  against  B.  and  B.  against  G.  and 
beasts  escape  out  of  the  land  of  C.  into  the  land  of  B.  and  thence 
into  the  land  of  A.  A.  shall  not  have  trespass  against  G." 

The  allegation,  in  the  plea  in  bar  in  Sinith  v.  Baynard  (i),  of 
common  ptir  cause  de  vicinage  in  Tregowe  Gommon,  not  charging 
the  defendant's  land,  but  being  introduced  only  for  the  purpose 
above  mentioned,  was  properly  considered  as  sufficient,  on  the 
same  principle  that  possession  of  a  close  without  showing  title 
would  in  a  like  case  have  been.  It  appears,  therefore,  that  the 
case  of  Smith  v.  Baynard  (i)  does  not  support  the  replication  in  the 
present  case. 

For  the  reasons  before  given  we  think  that  replication  insufficient, 

and  that  the  judgment  must  be  affirmed. 

Judgment  affirmed. 

IN    THE  QUEEN'S   BENCH. 


CHARLOTTE    MUNDEN    v.    The    DUKE    of  isit. 

BEUNSWICK  (8).  'May2n: 


(10  a  B.  656—662;  S.  0.  16  L.  J.  Q.  B.  300  ;  11  Jur.  801.) 

To  an  action  on  an  annuity  deed,  defendant  pleaded  that,  at  the  time  of 
making  the  deed,  he  was  the  reigning  sovereign  Duke  of  Brunswick  and 
Luneberg ;  that  the  deed  was  made  by  him  within  his  dominions ;  and  that, 
from  the  time  of  the  making  thereof  until  action  brought,  he  had  been,  and 
still  was,  justly  entitled  to  all  the  rights,  prerogatives  and  privileges 
appertaining  to  him  as  the  Duke  of  Brunswick  and  Luneberg. 

Held,  on  demurrer  to  the  replication,  that  the  plea  was  bad  for  not 
stating  that  defendant  was  reigning  sovereign  Duke  at  the  time  when  the 
action  was  brought  or  plea  pleaded. 

Debt  on  an  annuity  deed  of  2nd  February,  1829,  by  which  the 
defendant  granted  to  the  plaintiff  an  annuity  of  200Z.  for  her  life. 

(1)  3  Eeb.  388,  417.  Ex.  225;-  Miyhell  v.  Sultan  of  Jolwre 

(2)  ath  ed.  [1894]  1  Q.  B.  149,  155,  63  L.  J.  Q.  B. 
^3)  Cited  in  Mayor  of  London  v.  Cox      593,  0.  A. — ^A.  C. 

(1867)  L.  K,  2  H.  L.  239, 262,  36  L.  J. 
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MUNDKN 

Duke  of 
Bbuvswick. 

[  •«67  ] 


[  ♦668  ] 


The  declaration  claimed  2002.  as  the  annaity  due  and  unpaid  in 
February,  1846. 

Plea.  The  defendant,  in  his  own  proper  person,  ^comes  and 
says  that  this  Court  ought  not  to  take  cognizance  of  this  action, 
because  he  says  that,  at  the  time  of  making  the  said  deed  in  the 
declaration  mentioned,  defendant  was  a  sovereign  Prince ;  that  is 
to  say,  the  reigning  sovereign  Duke  of  the  Duchy  of  Brunswick 
and  Luneberg.  That  the  said  deed  was  made  by  him  within  his 
said  dominions,  that  is  to  say,  within  the  said  Duchy  of  Bruns- 
wick and  Luneberg ;  and  that  from  the  time  of  the  making  thereof 
continually,  and  at  the  time  of  the  commencement  of  this  suit, 
defendant  has  been,  and  still  is,  justly  entitled  to  all  the  rights, 
prerogatives  and  privileges  appertaining  to  him  as  the  Duke  of 
Brunswick  and  Luneberg.  That,  by  reason  of  the  premises,  he 
ought  not  to  be  compelled  against  his  will  to  answer  to  any  action 
for  the  cause  aforesaid  before  any  justice  or  minister  of  the  Queen  of 
this  kingdom,  or  other  Judge  whomsoever,  or  any  Court  whatsoever : 
and  this  he  is  ready  to  verify  &c.  Wherefore  he  prays  judgment 
if  the  said  Court  here  ought  to  take  cognizance  of  this  action. 

Replication.  Plaintiff  says,  that,  by  reason  of  any  thing  by 
defendant  in  his  plea  alleged,  this  Court  ought  not  to  be  barred 
from  taking  cognizance  of  the  aforesaid  action  of  the  plaintiff; 
because  she  says  that  the  said  contract  was  made  by  defendant, 
and  the  said  debt  accrued  from  defendant  to  plaintiff,  not  for,  or 
in  respect  of,  or  concerning,  any  matter  or  thing  appertaining  to 
the  said  State,  Government  or  policy  of  the  said  Duchy  of  Bruns- 
wick and  Luneberg ;  but  the  said  debt  was,  and  is,  a  private  debt 
owing  from  defendant  in  his  private  and  personal  capacity  to 
plaintiff.  That,  after  the  making  of  the  said  deed,  and  before  the 
accruing  of  the  said  debt,  to  wit  on  1st  January,  1844,  ^defendant 
quitted  the  dominions  and  territory  of  the  said  Duchy,  and  became, 
and  at  the  time  of  the  accruing  of  the  said  debt  and  the  com- 
mencement of  this  suit  was,  and  still  is,  resident  and  domiciled 
within  the  kingdom  of  England  and  the  jurisdiction  of  this  Court, 
not  as  a  sovereign  Prince,  but  as  a  private  individual ;  and  became 
and  was,  and  still  is,  under  the  protection  of,  and  subject  to,  the 
laws  and  Government  of  this  realm,  owing  allegiance  to  our  sove- 
reign lady  the  Queen;  and  this  the  plaintiff  is  ready  to  verify. 
Wherefore  she  prays  judgment  that  this  Court  may  have  and 
take  cognizance  of  her  aforesaid  action  against  defendant,  and  that 
defendant  may  further  answer  thereto. 
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Demurrer,  on  the  following  grounds :  That  the  replication  does  Mvndvk 
not  traverse  any  matter  alleged^  in  the  plea,  nor  any  matter  dukkof 
necessarily  implied  therein.  That,  if  the  allegation  therein,  that  ^^^^s^c'^- 
defendant  is  resident  and  domiciled  within  the  kingdom  of  England 
and  the  jurisdiction  of  this  Court,  not  as  a  sovereign  Prince  but 
as  a  private  individual,  be  intended  as  a  denial  of  the  averment, 
in  the  plea,  that  defendant  is  entitled  to  all  the  rights,  prerogatives 
and  privileges  appertaining  to  him  as  the  Duke  of  Brunswick  and 
Lnneberg,  it  is  an  informal  and  argumentative  denial  thereof. 
That  the  replication  is  not  sufficient  by  way  of  confession  and 
avoidance,  inasmuch  as  it  admits  that,  at  the  time  of  making  the 
deed,  defendant  was  a  sovereign  Prince ;  and  it  does  not  aver  that 
the  same  was  not  made  by  him  in  that  character,  or  that  it  was 
not  a  sovereign  act  and  grant,  or  that  the  same  was  not  made  and 
granted  by  him  in  his  sovereign  character.  That  the  averment,  that 
the  said  contract  was  made  by  defendant,  and  the  debt  accrued  from 
defendant  to  plaintiff,  not  for,  or  in  respect  *of ,  or  concerning,  any  [  *^^9  ] 
matter  or  thing  appertaining  to  the  State,  Government  or  policy  of 
the  said  Duchy  of  Brunswick  and  Luneberg,  is  ambiguous,  uncer- 
tain and  insufficient;  and,  if  by  the  word  "contract"  be  intended 
the  deed  in  the  declaration  mentioned,  the  plaintiff  ought,  according 
to  the  rules  of  pleading,  to  have  so  designated  it ;  and  it  is  con- 
sistent with  the  whole  of  the  said  allegation,  that  the  said  deed  was 
a  sovereign  act  and  grant ;  and  the  allegation,  that  the  debt  was  and 
is  a  private  debt,  is  a  mere  inference  of  law.    Joinder  in  demurrer. 

The  demurrer  was  argued  in  last  Easter  Term(i). 

Lush,'  for  the  defendant : 

A  sovereign  Prince  is  not  liable  to  be  sued  in  this  country  for 
any  act  done  by  him  in  his  own  dominions  ;  and  it  is  admitted  on 
the  record  that  defendant  executed  this  deed  in  Brunswick,  and 
that  he  was  then  the  Sovereign  of  that  State.  Nor  does  the  repli- 
cation contain  any  traverse  of  the  averment  that  the  defendant  is 
still  entitled  to  the  prerogatives  of  a  sovereign  Prince ;  if  it  does, 
the  traverse  is  argumentative  and  incomplete ;  for  the  statement, 
that  the  defendant  is  domiciled  in  England  and  subject  to  its  laws, 
would  be  satisfied  by  proof  that  he  was  a  visitor  in  this  country. 
The  case  set  up  by  the  replication  is,  that  the  act,  in  respect  of 
which  the  defendant  is  sued,  was  not  an  act  of  State,  and  that  he 

(1)  April  27th.    Before  Lord  Denman,  Ch.  J.,   Patteson,  Wightman,  and 
Erie,  JJ. 
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is  now  an  English  sabject.  Bat  the  act  in  question  is  averred, 
in  the  plea,  to  have  been  done  by  the  defendant  while  he  was  a 
sovereign  Prince ;  and  it  must  be  presumed  that  it  was  done  by 
him  in  that  character.  This  point  was  much  discussed  in  The 
Duke  of*Biiin8wi€k  v.  The  King  of  Hanover  (i),  where  Lord  Lang- 
dale,  in  his  judgment,  says :  ''  In  respect  of  any  act  done  out  of 
this  realm,  or  any  act  as  to  which  it  may  be  doubtful,  whether  ii 
ought  to  be  attributed  to  the  character  of  Sovereign  or  to  the 
character  of  subject,  it  appears  to  me  that  it  ought  to  be  presumed 
to  be  attributable  rather  to  the  character  of  Sovereign  than  to  the 
character  of  subject.  And  it  further  appears  to  me,  that  in  a  suit 
in  this  Court  against  a  sovereign  Prince,  who  is  also  a  subject,  the 
bill  ought,  upon  the  face  of  it,  to  show  that  the  subject-matter  of 
it  constitutes  a  case  in  which  a  sovereign  Prince  is  liable  to  be  sued 
as  a  subject.  I  cannot,  therefore,  consider  the  present  suit  as  an 
ordinary  suit  between  subject  and  subject;  it  is  a  suit  against  a 
defendant,  who  is  prima  facie  entitled  to  special  immunities,  and 
it  ought  to  appear  on  the  bill,  that  the  case  made  by  it  is  a  case  to 
which  the  special  immunities  ought  not  to  be  extended.'*  There 
might  have  been  some  room  for  argument,  if  the  replication  had 
shown  that  the  defendant  could  have  been  sued  in  his  own  country : 
Milan  V,  The  Duke  de  Fitzjames  (a). 


[•661  ] 


BoviU,  contra  : 

The  replication  is  framed  upon  the  very  passage  cited  from 
Lord  Lanodale's  judgment.  The  plea  relies  on  the  privui  facie 
immunity  ;  and  the  replication  answers  it  by  introducing  the 
exceptional  facts  which  give  jurisdiction  to  this  Court,  namely,  that 
the  defendant  is  an  English  subject,  and  that  the  act  in  question  is 
not  attributable  to  his  character  of  Sovereign.  It  was  for  the  defen- 
dant to  state  that  he  was  not  liable  to  be  sued  on  the  deed  in  his  own 
country,  *if  the  fact  be  so :  it  appears  that  the  deed  was  executed 
in  Brunswick ;  but  what  the  law  of  Brunswick  is  does  not  appear. 


Lmhf  in  reply : 

The  act  in  question  was  not  done  by  the  defendant  as  an  English 
subject :  he  was  not  liable  to  the  jurisdiction  of  English  Courts  at 
the  time  of  the  contract;  and  no  subsequent  change  of  circum- 
stances can  render  him  liable.  The  judgment  of  Lord  Lanodalb 
turns  entirely  on  the  point  that  the  act  in  question  before  him  had 

(1)  63  B.  B.  1  (6  Beav.  1,  57).  (2)  35  B.  B.  299  (1  Bob.  &  P.  138). 
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not  been  done  by  the  King  of  Hanover  as  an  English  subject ;  and  MuKofeK 

the  character  of  the  act  in  other  respects  v^as  immaterial  to  the  dum  or 
judgment. 


BBUlfSWIOK. 


(Pattbson,  J. :  In  Hill  v.  Bigge  (i)  a  passage  is  cited  from  Pufifen- 
dorf  (2)  **De  officio  hominis  et  civis,"  which  bears  on  the  present 
case  :  "  If  the  subject  be  aggrieved  by  a  Sovereign,  he  cannot  main- 
tain an  action,  or  oblige  him  to  redress  :  he  may  persuade  him  if  he 
can  "  (8)). 

Cur.  adv.  vtUt. 

Lord  Denhan,  Ch.  J.,  in  this  Term  (May  25th),  delivered  the  judg- 
ment of  the  Court  : 

We  think  the  defendant's  plea  is  bad  for  not  stating  that  he  was  a 
Sovereign  at  the  time  of  commencing  the  suit,  or  of  plea  pleaded. 
That  he  was  a  sovereign  Prince  when  he  made  the  contract  is  an 
immaterial  fact ;  that  he  is  justly  entitled  to  the  privileges  and  pre- 
rogatives ^belonging  to  that  character,  is  merely  his  opinion  of  his  [  *662  ] 
rights,  an  opinion  which  he  might  hold,  though  he  had  formally 
abdicated  his  sovereignty,  and  most  probably  would  hold  if  he  had 
been  an  usurper,  in  the  temporary  occupation  of  Boyal  power,  justly 
driven  by  the  legitimate  ruler  from  the  realm. 

If,  indeed,  being  sovereign  Prince  de  Jacto,  he  had,  in  that 
character,  made  such  a  contract  with  the  plaintiff,  and  so  had  not 
bound  himself  as  an  individual,  that  might  perhaps  constitute  a 
good  defence  to  the  action,  and  not  a  good  plea  to  the  jurisdiction. 
But  sovereign  Princes  may  contract  obligations  in  their  private 
capacity  on  considerations  purely  personal.  Whether  by  the  laws 
of  their  own  country  these  might  be  there  enforced,  we  have  no 
means  of  knowing :  there  is  no  presumption  either  way.  Neither 
is  there  any  presumption  that  this  contract  is  an  act  of  State ;  the 
contrary  would  be  more  naturally  inferred  from  the  nature  of  it. 
Without  an  averment  to  that  effect,  the  plea  tells  us  nothing  but 
that  the  defendant,  when  for  good  consideration  he  entered  into  a 
certain  contract,  was  a  sovereign  Prince.     This  is  clearly  insufficient. 

Judgment  for  plaintiff. 

(1)  50  B.  B.  68  (3  Moore,  P.  C.  465,  ment,  whereas  it  ought  to  have  been 
467).  in  bar,  as  it  gave  no  better  writ;  and 

(2)  No  reference  is  given.  See  B.  2,  Evans  v.  Stevens  (4  T.  B.  224),  West  v. 
c.  9.  Turner  (6  Ad.  &  El.  614),   Moatyn  v. 

(3)  There  was  also  an  argument  i'a6ri<7rt«  (Cowp.  16J,  172),  and //Mw^er 
upon  the  form  of  the  plea.  It  was  v.  Neck  (3  Man.  &  G.  181),  were 
objected  that  the  plea  was  in  abate-  cited. 
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1847. 
AprU  27. 

[663] 


[664] 


DOE  D.  RENOW  AND  Another  v.  ASHLEY. 

(10  Q.  B.  663—670;  S.  C.  16  L.  J.  a  B.  356;  11  Jur.  905.) 

In  1814  premises  were  purchased  by  testator,  which  in  the  conyeyance 
to  him  were  described  as  containing  by  estimation  three  acres  five  perches, 
and  were  of  that  quantity,  or  nearly  so.  They  then  consisted  of  a  field,  an 
orchard,  and  a  house  and  garden,  and  so  remained  until  1838,  when  the 
house  and  garden,  and  south  part  of  the  field,  were  let  Testator  then 
made  a  fence,  which  prevented  all  communication  between  the  north  and 
south  parts  of  the  field ;  and  the  tenant  afterwards  subdivided  the  south 
field  into  two.  The  preiiises  continued  in  this  condition  until  testator's 
death ;  he  occupying  the  north  field  and  orchard,  and  the  tenant  holding 
the  residue.  The  north  field  was  at  the  north  comer  of  the  town  of  !£,  and 
opposite  a  pond. 

In  1840  testator  devised  **  all  that  my  messuage  or  dwelling-house,  with 
the  outbuildings,  garden,  orchard  and  appurtenances  thereto  belonging,*' 
occupied  by  A.  B.,  '*  situate  on  the  east  side  of  the  town  of  M.."  *'  and  a 
close  of  land  adjoining,  being  the  close  at  the  north  comer  of  the  town  of" 
M.,  "  and  opposite  the  pond,  and  containing,  with  the  garden  and  orchard, 
three  acres,  five  perches,  more  or  less,"  to  his  daughter  in  fee. 

By  codicil  in  1841,  after  reciting  that  he  had  given  to  his  daughter  '*  a 
close  situate  at "  M.,  *'  being  the  close  at  the  north  comer  of  the  town  of 
M.,"  **  and  opposite  the  pond,  and  containing"  &c.  (as  in  the  will],  '*  and 
now  in  my  occupation,"  he  proceeded :  **  Now  I  do  hereby  revoke  "  &c, 
the  devise  '*of  the  said  close  to  my  said  daughter; "  and  devised  **the 
same  close  with  the  appurtenances  "  to  another  daughter. 

Held,  on  a  question  whether  the  two  south  fields  passed  by  the  codicil, 
that  the  description  by  testator's  occupation  was  dear,  that  the  description 
by  quantity  was  uncertain,  and  that  the  north  field  only  so  passed. 

Ejectment  for  lands  in  the  county  of  York.    On  the  trial,  before 
^^„„  Patteson,  J.,  at  the  Yorkshire  Spring 

Assizes,  1846,  a  verdict  was  foond 
for  the  lessor  of  the  plaintiff, 
subject  to  a  case,  ^hich  was  stated, 
in  substance,  as  follows. 

The  action  was  brought  to 
recover  the  parcels  of  land  marked 
2  and  8  in  the  annexed  plan. 

Edward  Ashley,  being,  at  the 
time  of  making  his  will  and  codicil 
hereafter  mentioned,  and  at  his 
death,  seised  in  fee  of  the  property 
in  question,  by  his  will,  dated 
30th  August,  1840,  devised  (inter 
alia)  as  follows :  "  I  give  and  devise 
all  that  my  messuage  or  dwelling- 
bouse,  with  the  outbuildings, 
garden,  orchard  and  appurtenances 
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thereto  belonging,  formerly  occupied  by  Mrs.  Wainwright  and  DoEd. 
Mrs.  Thompson,  and  now  by  Mrs.  Thompson,  situate  on  the  east  ^^^ 
side  of  the  town  of  Molescroft,  and  a  close  of  land  adjoining,  ashlbt. 
being  the  close  at  the  north  comer  of  the  town  of  Molescroft  afore- 
said, and  opposite  the  pond,  and  containing,  with  the  garden  and 
orchard,  3  acres  and  5  perches,  more  or  less ;  and  also  "  &c.  (here 
followed  a  devise  of  other  premises  unconnected  with  the  property 
in  question);  ''to  the  use  of  my  daughter  Elizabeth  Ashley,  her 
heirs  and  assigns  for  ever."  *'  And,  in  case  my  said  daughter 
E.  A.  shall  die  without  leaving  lawful  issue,  then  I  give  and  devise 
my  said  messuage  or  dwelling-house,  with  the  outbuildings,  garden, 
orchard  and  appurtenances,  formerly  occupied  by  Mrs.  Wainwright 
and  Mrs.  Thompson,  and  the  close  of  land  adjoining,  being  the 
close  at  the  north  corner  of  the  town  of  Molescroft  aforesaid,  oppo- 
site the  pond,  and  containing,  with  the  garden  and  orchard,  3  acres 
5  perches,  more  or  less,  unto  Captain  Percival  Brown,  of  "  &c., 
*'  for  and  during  the  term  of  his  natural  life ;  and,  from  and  after 
his  decease,  I  give  and  devise  the  same  messuage,  or  dwelling- 
house,  garden,  orchard,  outbuildings,  closes,  hereditaments  and 
premises,  with  the  appurtenances,  unto  and  to  the  use  of  the  two  sons 
of  the  said  Percival  Brown,  their  respective  heirs  and  assigns  for 
ever."  The  will  proceeded :  in  case  the  said  sons  of  Captain 
*Brown  should  die  without  issue,  or  if  they  and  their  father  should  C  *^^  1 
die  before  the  said  Elizabeth  Ashley  ;  ''  then  I  give  and  devise  the 
said  messuage  or  dwelling-house,  garden,  orchard,  close,  heredita- 
ments and  premises,  unto  and  to  the  use  of  all  and  every  the  child 
and  children,  as  well  sons  as  daughters,  of  Timothy  Benow,  by  my 
said  daughter  Sarah  Ann,  his  wife,  who  shall  then  be  living,  their 
respective  heirs  and  assigns  for  ever." 

The  property  devised  was  the  whole  of  that  shown  by  the  plan, 
which  was  correct  except  as  to  the  quantities  (i).  The  entire 
property  shown  in  the  plan,  and  whereof  numbers  2  and  3  are 
parcel,  was  purchased  by  the  testator  in  1814,  and,  in  the  convey- 
ance to  him,  was  stated  to  contain  by  estimation  3  acres,  5  perches, 
more  or  less.  In  1838  Mrs.  Thompson  and  Mrs.  Wainwright, 
mentioned  in  the  will,  became  tenants,  and  entered  into  the 
occupation  of  numbers  1,  2  and  3,  and  so  continued  until  they 
were  succeeded  by  Mrs.  Thompson,  mentioned  in  the  will,  who 
from  thence  continued  tenant,  and  in  occupation  of  the  premises, 

(1)  It  was  agreed  that  the  quantities  were  very  nearly  as  stated  in  the  plan. 
An  exact  measurement  was  to  be  made  if  necessary. 
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DoBdL       until  the  testator's  death.    Number  2  i^as  at  the  commencement  of 
"^^^       tlje   said  tenancy  separated  from  number  5  by  posts,  thorns  and 

A8HLBT.  j-aiig .  IjqJ;  before  the  date  of  the  will  they  had  been  removed  by 
the  testator,  and  replaced  by  a  quick  hedge ;  and,  from  the  time  of 
the  separation  first  above  mentioned,  there  was  no  communication 
whatever  between  number  5  and  number  2;  and  this  state  of 
things  has  remained  to  the  present  time.  Numbers  2  and  3  were 
divided  by  more  posts  and  rails  by  the  said  Mrs.  Thompson  and 

[  *666  ]  Mrs.  Wainwright ;  an  "^opening  as  a  means  of  communication 
being  kept  up  between  them  ;  but  the  division  does  not  now  exist. 
From  1886  to  testator's  death  he  occupied  numbers  4  and  5. 
Number  1  is  the  house  and  garden  ;  number  4  is  the  orchard ;  and 
there  were  never  any  buildings  on  Nos.  2,  8,  or  5. 

By  a  codicil  dated  2nd  February,  1841,  the  testator  devised  as 
follows:  ''Whereas  I  have  in  and  by  my  said  will  given  and 
devised  to  my  daughter  Elizabeth  Ashley,  amongst  other  heredita- 
ments, a  close  situate  at  Molescroft  aforesaid,  being  the  close  at 
the  north  corner  of  the  town  of  Molescroft  aforesaid,  and  opposite 
the  pond,  and  containing,  with  the  garden  and  orchard  adjoining, 
8  acres  5  perches,  and  now  in  my  own  occupation;  now  I  do 
hereby  revoke  and  annul  the  said  devise  in  my  said  will  of  the  said 
close  to  my  said  daughter  £.  A. ;  and  I  do  declare  the  same  to  be 
void  and  of  none  effect  whatever :  and  I  do  hereby  give  and  devise 
the  same  close,  with  the  appurtenances,  unto  and  to  the  use  of  my 
daughter  Sarah  Ann  Benow,  apd  her  assigns,  for  and  during  the 
term  of  her  natural  life :  and,  from  and  after  the  decease  of  my 
said  daughter  S.  A.  B.,  I  give  and  devise  the  same  close,  with  the 
appurtenances,  unto  and  to  the  use  of  my  grandson  William  Benow, 
his  heirs  and  assigns  forever  ;  and  in  all  other  respects  I  do  hereby 
ratify  and  confirm  my  said  will." 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
parcels  2  and  3,  or  either  of  them,  passed  by  the  codicil.  If  the 
Court  should  be  of  opinion  that  either  of  the  said  parcels  did  pass, 
the  verdict  for  the  plaintiff  was  to  stand,  &c. ;  but,  if  the  Court  should 
be  of  a  contrary  opinion,  a  verdict  to  be  entered  for  the  defendant. 

L  667  ]  The  case  was  argued  in  last  Easter  Term  (i)  by 

Corrie,  for  the  lessor  of  the  plaintiff : 
The    description   of  quantity    in  the  codicil   (three  acres  five 

(1)  April  27th.  Before  Lord  Denman,  Ch.  J.,  Patteson,  Wightman  and 
Erie,  JJ. 
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perches)  renders   it   necessary  to  include  Nos.  2  and  8,  together        DoEd. 
with  No.  5,  in  the  general  description  "  the  close/'  in  the  reciting  «-. 

part  of  that  codicil.  On  the  other  supposition,  Nos.  2  and  8  a^hi*"* 
must  have  heen  devised  by  the  will,  as  "  appurtenances ''  to  the 
house  and  garden,  to  Elizabeth  Ashley,  and  then  this  devise  is 
revoked  by  the  codicil  as  to  2  and  8  only.  But  closes  of  land 
will  not  pass  as  ''appurtenances"  to  a  house  and  orchard; 
Bettisworth's  case  (i),  Smithson  v.  Cage  {2),  Blackburn  v.  Edgley  (8) ; 
unless  a  clear  intention  appears  that  the  words  should  have  that 
effect :  Buck  v.  Nurton  (4).  But  it  is  plain  from  the  language  of 
the  will  itself  that  these  closes  wei^  not  intended  to  pass  under 
the  word  ''  appurtenances."  For  the  testator  has  particularised 
the  ''garden  and  orchard,"  which  might  well  have  passed  as 
'"  appurtenances ; "  this  being  the  case,  it  would  be  absurd  to 
conclude  that  he  meant  the  general  word  to  apply  to  fields,  which 
ought  to  have  been  particularly  described.  Assuming  then  that  the 
word  "  close  "  may  be  so  far  extended  as  to  be  made  applicable  to 
Nos.  2,  8,  and  5  together,  under  the  rule  of  construction  laid  down 
in  Doe  d.  Cape  v.  Walker  (5),  that  technical  words  are  to  be  con- 
strued "  in  their  proper  sense,  where  they  can  be  so  understood 
consistently  with  the  context,"  the  only  remaining  diflSculty  in  the 
*way  of  the  construction  contended  for  by  the  lessor  of  the  plaintiff  [  *66S  j 
is,  that  Nos.  2  and  8  were  not  at  the  date  of  the  codicil,  nor  had 
been,  in  the  testator's  own  occupation.  It  is  necessary,  therefore, 
to  reject  those  words  as  an  inaccurate  but  superfluous  description  : 
Wrotedey  v.  Adams  {6)^  Doe  d.  Sinitli  v.  Galloway  if)  ^  Doe  v.  The 
Karl  of  Jersey  (8),  Goodtitle^  lessee  of  Radford^  v.  Southern  (9). 

Martin,  contra  : 

It  will  appear,  when  the  will  and  codicil  are  compared,  that 
the  construction  of  the  devise  contained  in  the  former  is  not 
very  material,  and  that  the  real  question  is,  what  passed  by  the 
codicil.  But,  if  the  construction  of  the  devise  be  material,  the 
word  "  appurtenances "  has  not  so  narrow  a  sense  as  has  been 
stated :  for  it  will  pass  lands,  where  the  intention  is  clear ; 
note  (2)  to  Smith  v.  Martin  (lo).     The  description  in  the  codicil  is 

(1)  2  Co.  Eep.  31  b.  (6)  Plowd.  187,  191,  Exception  5. 

(2)  Cro.  Jac.  626.  (7)  39  R.  B.  381  (5  B.  &  Ad.  43, 47). 

(3)  I  P.  Wms.  600,  603.  (8)  19  R.  B.  380  (1  B.  &  Aid.  650). 

(4)  4  R.  B.  762  (1  Bos.  &  P.  53).  (9)  14  B.  B.  435  (1  M.  &  S.  299). 

(5)  58  fi.  B.  382  (2  Man.  &  G.  113,  (10)  2  Wms.  Saund.  400  (6th  ed.). 
130). 
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Dos  d.       plain :  a  close  means  land  inclosed  by  a  fence ;  and  close  5  corre- 
•«.  sponds  with  the  close  in  the  codicil  in  three  important  particulars, 

ASHLEY.      ^^2^  ijj  being  at  the  north  corner  of  the  town,  and  opposite  the 
pond,  and  in  the  testator's  own  occupation. 

(WioHTMAN,  J. :  The  will  seems  to  treat  everything  as  a  close 
that  is  not  orchard  or  garden.  The  description  seems  correct,  if 
Nos.  2,  8  and  5  are  taken  as  one  close.) 

Corrie,  in  reply : 

If  the  codicil  is  construed  Vith  the  assistance  of  the  will,  it  is 
clear  that  the  codicil  gives  to  the  plaintiff  all  that  the  will  gave  to 
Elizabeth.  It  is  no  misdescription  to  refer  to  closes  2  and  3  as  at 
[  ^669  ]  the  north  ^corner  of  the  town,  for  they  are  so,  as  well  as  No.  5,  in 
relation  to  the  town,  though  inter  se  the  latter  close  only  is  north 
and  the  former  closes  are  south :  and  it  should  be  remembered 
that  from  the  time  of  the  conveyance  to  the  testator  until  1838  the 
three  closes  were  actually  one. 

Cur,  adi\  ruU. 

Lord  Denman,  Ch.  J.,  in  this  Term  (May  25th),  delivered  the 
judgment  of  the  Court. 

In  this  case  the  question  is  whether  a  devise  of  a  close,  described 
to  be  situate  at  the  north  corner  of  the  town  of  Molescroft,  and 
opposite  the  pond,  and  now  in  the  occupation  of  the  testator,  will 
pass,  not  only  a  close  which  fulfils  the  above  description  exactly, 
but  also  two  other  closes,  not  situate  at  the  north  comer  of  Molescroft, 
nor  opposite  the  pond,  nor  in  the  occupation  of  the  testator,  because 
he  has  added  in  the  devise,  as  a  further  matter  of  description,  that 
the  said  close,  with  the  garden  and  orchard  adjoining,  contains  3 
acres  and  5  perches,  and  the  three  closes,  with  the  garden  and 
orchard,  containing  nearly  8  acres  and  5  perches,  and  the  whole 
formed  one  purchase  by  the  testator. 

It  is  suggested  that  the  three  closes  were  considered  by  the 
testator  as  one  ;  but  there  is  no  evidence  to  sustain  that  suggestion : 
and  the  fact,  that  the  testator  substituted  for  the  more  temporary 
separation  by  posts  and  rails  a  permanent  separation  by  a  hve 
hedge,  leads  to  a  contrary  conclusion. 

Even  if,  in  one  part  of  the  description,  general  words  were  found 
leaving  it  doubtful  whether  the  three  closes  were  included,  and  in 
another  part  there  were  words  perfectly  clear  which  excluded  two  of 
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them,  we  think  *that  we  ought  not  to  reject  the  clear  words,  and        dob  d. 

Rbnow 

give  a  meaning,  to  those  which  are  doubtful,  inconsistent  with  those  «. 

that  are  clear.  ^«^": 


Now  the  description  by  the  testator's  occupation  is  clear:  the 
description  by  quantity  is  uncertain  in  its  nature,  and  uncertain  in 
that  the  additional  quantity  of  land  required  to  satisfy  this  part 
of  the  description  may  be  connected  either  with  the  garden  and 
orchard  or  with  the  close.  And  we  have,  therefore,  come  to  the 
conclusion  that  the  three  closes  did  not  pass,  and  that  our  judgment 
ought  to  be  for  the  defendant. 

Judgment  for  defendant. 


[  '670  1 


ROBSON  V.   OLIVER  and  Another.  i8^7. 

May  2S. 
(10  Q.  B.  704— 717  ;  S.  C.  16  L.  J.  Q.  B.  437 ;  11  Jur.  1056.)  Juns  1. 

To  a  declaration  for  goods  sold,  the  defendant  pleaded  that  he  transferred  r  ^q^  •■ 
to  plaintiff  promissory  notes  made  by  L.  &  Co.  &c.,  which  plaintiff 
accepted  on  account  of  the  debt,  and  that  plaintiff  did  not,  within  a 
reasonable  time,  present  them.  Beplication,  that,  on  the  day  before  the 
transfer,  and  without  the  knowledge  of  plaintiff,  L.  &  Co.  '*  became  and 
were  bankrupts  and  insolvent,"  and  that  they  "  continued  such  bank- 
rupts" &c.,  and  imable  to  pay  the  notes:  that  afterwards,  and  before  a 
reasonable  time  for  presentment,  plaintiff  discovered  the  bankruptcy,  and 
that,  within  a  reasonable  time  after  such  discovery,  &c.,  he  gave  defendant 
notice  of  the  premises,  and  offered  to  return  the  notes :  rejoinder,  that 
plaintiff  did  not  give  the  notice  till  after  the  expiration  of  a  reasonable 
time  for  presenting  the  notes  for  payment.     Demurrer. 

Held  that  plaintiff  was  only  bound  to  give  such  notice  within  a  reason- 
able time  after  he  acquired  the  knowledge,  and  not,  necessarily,  before  the 
expiration  of  time  for  presentment.    Judgment  for  plaintiff. 

I>EBT  in  1502.  for  goods  sold  and  delivered,  and  on  an  account 
stated. 

Flea  4.  As  to  so  much  of  the  causes  of  action  as  relates  to  the 
sum  of  452.,  parcel  &c. :  that^  after  the  accruing  of  the  said  causes 
of  action  in  the  introductory  part  of  this  plea  mentioned,  and 
before  the  commencement  of  this  suit,  to  wit  on  14th  April, 
1846,  defendants  transferred  and  delivered  to  plaintiff,  for  and 
on  account  of  the  said  sum  of  452.  and  all  causes  of  action  in 
respect  thereof,  divers,  to  wit  five,  promissory  notes  of  and  belong- 
ing to  the  defendants,  and  of  which  defendants  then  were  the 
bearers  and  entitled  to  demand  payment:  that  is  to  say,  four 
certain  promissory  notes  by  each  of  which  certain  persons  therein 
described  by  the  name,  style  and  firm  of  Latham  &  Go.  promised 
to  pay  to  a  certain  person  therein  described  as  Mr.  F.  Gregory,  or 
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RoBsoK  ^bearer,  10/.  on  demand,  at  a  certain  place  therein  named,  to  wit  at 
Oliver.  Dover,  in  the  county  of  Kent,  or  at  a  certain  other  place,  to  wit  in 
[  *706  ]  London,  that  is  to  say  at  a  certain  place  there  known  as  the  banking 
house  of  Messrs.  Barnetts,  Hoare  &  Co.,  bankers,  London ;  and  also 
a  certain  other  promissory  note  whereby  &c.  (describing  a  note  by 
which  Latham  &  Co.  promised  to  pay  F.  Gregory,  or  bearer,  5t  on 
demand,  at  Dover,  or  at  the  banking  house  of  Barnetts,  Hoare  &  Co., 
bankers,  London) :  and  the  plaintiff  then  accepted  and  received  the 
said  promissory  notes  for  and  on  account  of  the  said  sum  of  452., 
and  all  causes  of  action  in  respect  thereof.  That  plaintiff  did  not,  nor 
did  any  other  person,  within  a  reasonable  time  of  the  said  transfer 
And  delivery,  or  at  any  time  before  the  commencement  of  this  suit, 
present  the  said  promissory  notes,  or  any  of  them,  to  the  said  persons 
therein  described  as  Messrs.  Latham  &  Co.,  or  to  any  person  on 
their  behalf,  at  Dover  aforesaid,  or  at  the  said  banking  house  at 
London  aforesaid,  or  at  any  other  place ;  nor  was  any  demand  of 
the  said  sums  of  money  in  the  said  notes  respectively  mentioned 
made  by  or  on  behalf  of  the  plaintiff,  or  at  all,  upon  the  said  Messrs. 
Latham  &  Co.,  or  any  person  on  their  behalf,  at  Dover  aforesaid,  or 
at  the  said  banking  house,  or  at  any  other  place,  within  a  reasonable 
timfe  after  the  said  notes  were  so  transferred  and  delivered,  or  at 
any  time  before  the  commencement  of  this  suit.     Verification. 

Beplication  to  plea  4.  That,  after  the  making  of  the  said  notes, 
and  on  the  day  before  the  same  were  so  transferred  and  delivered 
by  defendants  to  plaintiff  as  in  the  fourth  plea  mentioned,  to  wit  on 
18th  April,  1846,  the  said  Messrs.  Latham  &  Co.  became  and  were 
I  '706  ]  bankrupts  *and  insolvent,  and  wholly  unable  to  pay  the  said  notes 
or  any  or  either  of  them  or  any  part  thereof,  and  they  continued 
such  bankrupts  and  insolvent  and  wholly  unable  to  pay  the  said 
notes  or  any  or  either  &c.  until  at  and  after  the  time  when  plaintiff 
tendered  and  offered  to  return  to  defendants  the  said  notes,  and 
until  defendants  refused  to  take  the  same  back,  as  hereafter 
mentioned,  and  from  thence  hitherto;  nor  would  any  person  or 
persons  on  their  behalf  at  any  time  during  the  time  aforesaid  have 
paid  the  said  notes  or  any  or  either  &c.  That,  before  or  at  the  time 
of  the  said  transfer  and  delivery  to  him  of  the  said  notes,  the 
plaintiff  had  not  notice  or  any  knowledge  whatever  that  the  said 
Messrs.  Latham  &  Co.  had  so  become  bankrupts  or  insolvent,  or 
that  they  were  unable  to  pay  the  said  notes  or  any  or  either  &c. 
That  afterwards,  and  before  a  reasonable  time  had  elapsed  after  the 
said  transfer  and  delivery  of  the  said  notes  to  the  plaintiff  for  the 


▼01*.  Lxxiv.]        1847.     Q.  B.     10  Q.  B.  706—708.  479 

presentment  of  the  same  to  the  said  Messrs.  Latliam  &  Go.  or  to  Robsoh 
any  person  on  their  behalf  at  Dover  aforesaid,  or  at  the  said  Oli^'be. 
banking  house  at  London  aforesaid,  or  elsewhere,  for  payment 
thereof,  to  wit  on  18th  April,  1846,  plaintiff  for  the  first  time 
discovered  and  had  notice  or  knowledge  of  the  said  Messrs.  Latham 
&  Co.  having  so  become  bankrupts  as  aforesaid,  or  of  their  being  so 
insolvent  or  so  unable  to  pay  the  said  notes  as  aforesaid.  That 
within  a  reasonable  time  after  such  discovery,  and  after  they  so  had 
notice  or  knowledge  of  the  said  facts  or  of  any  or  either  of  them, 
and  before  the  commencement  of  this  suit,  to  wit  on  20th  April, 
1846,  plaintiff  gave  defendants  notice  of  the  premises  ;  and,  being 
holder  of  the  said  notes,  then  tendered  and  offered  to  defendants  to 
return  and  ♦deliver  up  to  them  the  said  notes,  and  requested  [  *707  ] 
defendants  to  pay  plaintiff  the  said  sum  of  452.,  parcel  &c.  But 
defendants  then  and  from  thence  hitherto  have  wholly  refused  to 
accept  or  receive  back  the  said  notes  or  any  or  either  of  them,  or 
pay  to  plaintiff  the  said  sum  of  45Z.,  parcel  &c.  And  plaintiff 
further  says  that,  had  the  said  notes,  or  any  or  either  of  them,  at 
any  time  after  the  said  Messrs.  Latham  &  Go.  became  bankrupts  or 
insolvent  or  unable  to  pay  the  same  as  aforesaid,  or  after  the  said 
transfer  and  delivery  thereof  by  defendants  to  plaintiff  as  aforesaid, 
been  presented  to  the  said  Messrs.  Latham  &  Go.,  or  to  any  person 
on  their  behalf,  at  Dover  aforesaid  or  at  the  said  banking  house  at 
London  aforesaid,  or  at  any  other  place,  for  payment  thereof,  the 
same  would  not,  nor  would  any  or  either  of  them  or  any  part 
thereof,  have  been  paid  by  the  said  Messrs.  Latham  &  Go.,  or  by 
any  person  or  persons  on  their  behalf  or  otherwise;  and  the 
defendants  sustained  no  loss  or  damage  whatever  by  the  non-present- 
ment of  the  same  to  the  said  Messrs.  Latham  &  Co.,  or  to  any 
person  on  their  behalf,  at  Dover  aforesaid  or  at  the  said  banking 
house  &c.,  or  otherwise,  for  payment  thereof ;  of  which  premises 
defendants  also,  at  the  time  of  the  said  tender  and  offer  to  redeliver 
and  deliver  up  to  them  the  said  notes  as  aforesaid,  had' notice. 
Verification. 

Rejoinder.  That  defendants  were  the  holders  of  the  said  notes, 
as  in  the  fourth  plea  mentioned,  in  the  regular  course  of  business  ; 
and  that,  so  being  such  holders,  they  transferred  and  delivered  the 
said  notes  to  plaintiff,  as  in  the  said  plea  mentioned,  in  the  like 
regular  course  of  business,  and  in  the  sincere  and  b(yfid  fide  belief 
and  expectation  that  the  said  notes  and  each  of  them  would  be  duly 
paid  and  honoured  upon  the  *same  being  presented  for  payment       [  •708] 
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BoBsoN  according  to  the  tenor  &c.  thereof ;  and  that  defendants  had  not  at 
OLrrBR.  t^6  ^^^  ^^  ^h®  delivery  or  transfer  of  the  said  notes  to  plaintiiBf,  nor 
at  any  time  before  plaintiff  gave  defendants  the  said  notice  in  the 
said  replication  alleged  to  have  been  given  by  plaintiff  to  defendants, 
or  before  he  so  tendered  and  offered  to  return  and  deliver  ap  the 
said  notes  as  in  the  replication  mentioned,  any  knowledge,  notice, 
belief  or  suspicion,  or  any  reason  to  know,  suspect  or  believe,  that 
the  said  Messrs.  Latham  &  Co.  had  become  or  were  bankrupts  or 
insolvent,  or  unable  to  pay  the  said  notes  or  any  of  them,  or  that 
the  said  notes  or  any  of  them  would  not  be  duly  honoured  and 
paid;  nor  h&d  €Lny  fiat  or  Jiats  in  bankruptcy  then  issued  against 
the  said  Messrs.  Latham  &  Co.  And  defendants  further  say  that 
plaintiff  did  not  give  defendants  the  said  notice  in  the  said  replica- 
tion alleged  to  have  been  given  by  plaintiff  to  defendants,  or  any 
notice  of  the  premises  in  that  replication  mentioned,  or  of  any  part 
thereof,  until  after  the  expiration  of  a  reasonable  time  for  the  pre- 
sentment for  payment  of  the  said  notes;  nor  did. plaintiff  tender  or 
offer  to  return  or  deliver  up  to  defendants  the  said  notes  or  any  of 
them,  or  request  defendants  to  pay  plaintiff  the  said  sum  of  452.,  at 
any  time  after  the  said  transfer  and  delivery  of  the  said  notes  to 
plaintiff,  and  before  the  expiration  of  such  reasonable  time  as  last 
aforesaid.    Verification. 

Demurrer,  assigning  for  causes,  among  others,  that  the  rejoinder 
did  not  sufficiently  confess  and  avoid,  or  deny,  the  matters  in  the 
replication,  and  was  improper  and  immaterial,  and  was  doable, 
inasmuch  as  it  traversed  both  the  tender  and  the  notice  of  the 
premises  stated  in  the  replication.  Joinder. 
[  *709  j  Plea  5.    As  to  so  much  &c.  (46Z.,  parcel  &c.,  as  in  *plea  4),  that 

after  the  accruing  &e.,  and  before  the  commencement  of  this  suit, 
to  wit  on  &c.,  defendants  transferred  and  delivered  to  plaintiff,  for 
and  on  account  of  the  said  sum  of  45Z.  and  all  causes  of  action  in 
respect  thereof,  divers,  to  wit  five,  promissory  notes  of  and  belong- 
ing to  defendants,  and  of  which  defendants  then  were  the  bearers 
and  entitled  to  demand  payment,  that  is  to  say  &c.  (promissory 
notes  described  as  in  last  plea).  And  plaintiff  then  accepted  and 
received  the  said  promissory  notes  in  this  plea  mentioned  for  and 
on  account  of  the  said  sum  of  45L,  and  of  all  causes  of  action  in 
respect  thereof.  And  defendants  further  say  that  no  due  or 
sufficient  notice  of  the  dishonour,  or  any  notice  of  the  dishonour,  of 
the  said  notes  in  this  count  mentioned,  or  any  of  them,  has  been 
given  to  defendants.    Verification. 
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Beplication  to  plea  5,  excusing  presentment  in  the  same  terms      Rossoir 
as  the  replication  to  plea  4.  Olivbb. 

Demurrer  on  several  grounds ;  the  principal  being  that  the  repli- 
cation neither  confessed  and  avoided  nor  denied  the  plea,  and  left 
it  uncertain  whether  plaintiff  intended  to  excuse  notice  of  dis- 
honour, or  to  allege  that  sufficient  notice  of  dishonour  had  been 
given :  if  the  former  was  intended,  then  the  matter  alleged  by  way 
of  excuse  was  insufficient :  if  the  latter,  the  replication  should  con- 
clude to  the  country.  Also,  that  it  did  not  state  any  proceedings 
in  bankruptcy  or  insolvency,  or  that  any  such  fact  was  known  to 
defendants,  or  that  any  Jiat  had  issued  &c.,  before  plaintiffs  gave 
the  notice  mentioned  in  the  replication.    Joinder. 

♦  *  ♦  ♦  * 

f?€t(?,  for  the  defendants :  [  7io  ] 

The  question  on  the  rejoinder  to  the  replication  to  the  fourth  plea 
is  a  substantial  one:  whether,  where  presentment  of  a  note  for 
payment  is  excused,  and  the  party  holding  offers  to  return  it,  that 
offer  to  return  must  be  before  the  time  for  presentment.  But,  in- 
dependently of  this,  the  question  is,  whether  the  replication  to  either 
plea  contains  any  sufficient  excuse  for  non-presentment.  The  first 
point  was  considered  in  Turner  v.  Stones  (i),  where,  however,  it  was 
only  established  that  in  cases  where  a  party  holding  notes  need  not 
present  them  at  a  banker's  he  must  return  them  promptly.  The 
doctrine  to  be  derived  from  Camidge  v.  Allenby  (2),  Henderson  v. 
Appleton  (3)  and  Rogers  v.  Langford  (4)  is,  that  the  necessity  for 
presentment  is  dispensed  with,  if  the  party  receiving  the  notes,  on 
hearing  of  the  stoppage,  should  offer  within  due  time  to  return 
them.  And  in  Camidge  v.  Allenby  (2)  this  question  of  due  time  was 
considered ;  and,  although  the  holder  returned  the  notes  a  week 
only  after  the  stoppage,  and  no  less  was  shown  to  have  resulted  to 
the  defendant  from  the  delay,  yet  the  holder  was  deemed  not 
entitled  to  recover.  The  dicta,  in  all  those  cases,  are  in  favour  of 
the  defendant  here.  In  Story  on  Bills  of  Exchange,  §  476,  the  rule 
is  laid  down  distinctly  as  to  bills.  Whether  '*  a  bill  be  payable  by 
a  private  person,  or  by  a  banker,  *itmust  be  presented  for  payment  [  *7ii  ] 
at  the  proper  time  and  place,  exactly  as  if  there  had  been  no  bank- 
ruptcy, or  insolvency,  or  stoppage  of  payment  of  the  drawee."  And 
the  rule,  as  to  dispensation  with  this  necessity,  which  the  same 

(1)  67  E.  E.  846  (1  Bowl.  &  L.  122).  (4)  1  Cr.  &  M.  637 ;  S.  C.  Z  Tyr. 

(2)  30  E.  B.  358  ,6  B.  &  C.  373).  654. 

(3)  CMtty  on  BiUs,  356,  367, 9th  ed. 

B.K. — ^VOL.  Lxxrv.  81 
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RoBsoK  author  lays  down  (ibid.)  is  that,  if  the  bankruptcy,  insolvency,  or 
Oliver.  stoppage  of  pajmient ''  takes  place  before  presentment  can  be  made 
for  payment,  and  the  holder,  before  the  time  for  the  presentment 
expires,  offers  to  return  it "  (the  bill)  "  to  the  party,  from  whom  he 
has  received  it,  and  the  latter  refuses  to  take  it  back,"  <S^.,  *'  such 
conduct  will  dispense  with  the  necessity  for  any  such  presentment.'* 
But  there  is  no  allegation  here,  in  the  replication  to  the  fourth  plea, 
of  any  offer  to  return,  or,  in  the  replication  to  the  fifth  plea,  of 
any  notice  of  dishonour,  before  the  time  for  presentment  had 
expired.  The  doctrine  of  dispensation  with  allegations  of  notice  in 
these  cases  seems  to  have  arisen  from  a  principle  of  convenience  ; 
and  it  would  be  very  dangerous  to  carry  it  beyond  existing  limits : 
Carter  v.  Fiercer  (i),  Bowes  v.  Howe  (2).  Esdaik  v.  Sowerby  (3)  is  to 
the  same  effect.  Moule  v.  Brown  (4)  shows  that  the  strictness  re- 
quired as  to  time  of  presentment  is  not  dispensed  with,  in  the  case 
of  a  cheque  payable  to  bearer,  by  the  circumstance  that  the  name 
of  the  party  sought  to  be  charged  is  not  on  the  cheque. 

The  replication  is  also  defective  in  not  alleging  the  bankruptcy  of 
Latham  &  Co.  in  the  regular  manner,  by  stating  the  proceedings. 
[  •712  ]  Further,  as  to  the  causes  assigned  for  demurrer,  either  *the 

rejoinder  demurred  to  is  good  or  the  replication  to  the  fifth  plea  is 
bad  ;  for,  if  the  rejoinder  does  not  confess  and  avoid,  neither  does 
the  replication  to  the  fifth  plea. 

Dennis  v.  Morrice  (5)  shows  that  the  averment  that  no  damage 
was  sustained  by  the  defendants  is  immaterial ;  and  the  same  con- 
clusion is  to  be  deduced  from  the  decisions  in  Rogers  v.  Langford  (6) 
and  Carter  v.  Flower  (7). 

Cowling,  contra: 

Both  the  4th  and  5th  pleas  are  bad  in  substance.  The  4th 
proceeds  on  the  assumption  that,  where  a  debt  is  due,  as  in  the 
present  instance,  to  the  plaintiff,  and  his  debtor  gives  him  the 
promissory  note  of  another  party,  payable  on  demand,  the  plaintiff 
cannot  sue  for  the  original  debt  until  he  has  presented  the  note  for 
payment :  the  5th  assumes  the  same  as  to  notice  of  dishonour.    The 

(1)  16  M.  &  W.  743.  defendant's  name  was  on  the  cheque. 

(2)  14  K.  B.  700  (5  Taunt.  30).  He  is,  however,  said  to  have  been  sued 

(3)  10  R.  R.  440  (11  East,  114).  •*  on  a  banker's  cheque." 

(4)  44  E.  E.  706  (4  Bing.  N.  C.  266).  (6)  3  Esp.  N.  P.  C.  168. 

See  Eohinson  Y.  Hawks/ord,  9  Q.B.  52,  (6)  1  Cr.  &  M.  637;  S.  C,  3  Tyr. 

67.     It   does    not    appear    from    the      664. 

report  of  Moule  v.  Brawn  whether  the  (7)  16  M.  &  W.  743. 
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authorities  do  not  support  these  propositions.     The  case  has  been       Bobson 

argued  as  if  this  was  an  action  brought  upon  the  notes.     But  it  is       Oliver. 

brought  on  the  original  debt.     A  banker  may  sue  his  customer  for 

a  debt  due  on  a  banking  account,  without  presenting  notes  which 

may  have  been  deposited  with  him  on  the  same  account.     There 

are,  in  fact,  two  classes  of  cases  :  one,  where  a  note  or  bill,  which  has 

time  to  run,  is  given  in  satisfaction  of  a  prior  debt,  in  which  case 

the  right  of  action  is  suspended  until  the  note  becomes  due ;  and  the 

other,  where  the  note  became  due  before  the  commencement  of  the 

action,  and  the  plaintiff  still  holds  it  in  his  hands  unpaid.     But,  to 

render  presentment  necessary,  some  agreement  or  *privity  must  be      [  •Tia  ] 

imported  into  the  transaction  beyond  that  which  arises  from  the 

mere  circumstance  of  the  plaintiff's  taking  the  notes :  Swinyard  v. 

Bmves  {i),  cited  in  Camidge  v.  Allenby{2).     The  latter  case  was 

decided  expressly  on  the  ground  that  the  holder  kept  the  note  in  his 

hands  for  a  week  after  he  had  notice  of  the  insolvency ;  which  was 

held  laches,  whereby  he  made  the  note  his  own.    But  the  defendants 

are  not  in  the  position  of  a  party  to  the  note. 

(Patteson,  J.:  In  Camidge  v.  Allenby(2)  Bayley,  J.  says  "The 
defendant  was  a  party  to  the  notes,  for  they  were  payable  to  the 
bearer  on  demand,  and  he  was  the  holder  of  them.") 

The  pleas  are  also  ill  for  not  showing  that  the  plaintiff  is  still  the 
holder  of  the  notes  :  Price  v.  Price  (3). 

(Patteson,  J. :  That  case  turns  on  a  totally  different  question. 
Camidge  v.  Allenhy  (2)  is  precisely  like  this,  except  that  the  point 
arose  on  the  general  issue.) 

In  Henderson  v.  Appleton  (4)  Bayley,  J.  explains  the  ground  of  that 
decision  as  has  been  already  stated,  namely,  laches  on  the  part  of 
the  holder,  which  is  not  averred  here. 

The  rejoinder  to  the  fourth  plea  is  bad:  it  assumes  that  the 
plaintiff  was  bound  to  give  notice  of  the  makers'  insolvency  within 
a  reasonable  time  before  the  time  for  presentment  expired.  There 
is  no  reason  for  this.  It  was  sufficient  if  the  notice  was  given 
vrithin  a  reasonable  time  after  the  bankruptcy.  The  whole  doctrine 
of  dispensation  was  considered  in  Turner  v.  Stones  (5) ;  and  the 
excuse   for  non-presentment  which   was  held  valid  there  is   in 

(1)  17  E.  R  274  (5  M.  &  S.  62).  (4)  Chitt.  on  BiUs,  357,  9th  ed. 

(2)  30  R.  R.  358  (6  B.  &  0.  373).  (5)  67  R.  R.  846  (1  Dowl.  &  L.  122). 

(3)  16  M.  &  W.  232. 
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RoBsoN       substance  the  same  with  that    offered    here,   and    upholds  the 
OLryxR.      replications  to  each  plea. 

[7U]  /Jew;,  in  reply.    *    *    * 

Lord  Denman,  Ch.  J.: 

I  do  not  consider  the  case  without  difficulty  as  regards  the  fourth 
plea,  replication  and  rejoinder.  I  can  scarcely  apply  the  ordinary 
test  of  reasonable  time  to  such  a  notice  as  this,  intended  to  excuse 
presentment.  It  seems  to  me  that  the  holder  of  a  note  ought  to 
communicate  instantly  his  knowledge  that  the  party  to  whom  it  was 
to  be  presented  has  become  insolvent.  But  it  may  be  questioned 
whether  the  rejoinder  raises  this  point.  And  in  other  respects 
the  replication  to  the  fourth  plea  is  clearly  good.  It  was  indeed 
objected  that  it  does  not  appear  that  the  party  was  notoriously 
bankrupt  or  insolvent ;  but  that  is  immaterial :  it  is  sufficient  that 
he  is  shown  to  have  been  unable  to  pay  these  particular  notes. 

[  715  ]       Patteson,  J. : 

This  is  an  action  for  goods  sold  and  delivered.  The  fourth  plea 
is,  that  the  defendants  gave  certain  promissory  notes,  payable  on 
demand,  on  account  of  the  debt :  and  that  these  notes  were  not  pre- 
sented either  at  Dover  or  in  London  within  a  reasonable  time.  If 
the  plea  rested  here,  it  would  be  good.  If  A.  gives  B.  a  promissory 
note  made  by  another  person  (not  his  own,  as  in  Price  v.  Price  (i) ), 
payable  either  on  demand  or  at  a  future  day,  and  the  note  is  taken 
in  account,  B.  must  present  it  in  a  reasonable  time,  just  as  if  it  had 
been  indorsed  to  him.  The  replication  justifies  the  non-present- 
ment, on  the  ground  that  the  makers  of  the  notes  at  Dover  were 
insolvent  even  at  the  time  the  notes  were  so  given  in  account, 
though  the  fact  was  unknown  to  the  plaintiff:  it,  therefore,  did 
not  come  to  the  plaintiff's  knowledge  until  after  he  received  the 
notes,  though  still  within  a  reasonable  time  for  presentment :  and 
the  plaintiff,  within  a  reasonable  time  after  he  thus  knew  of  the 
fact,  offered  to  return  the  notes.  The  defendants  rejoin,  that  the 
plaintiff  did  not  give  them  notice  of  the  insolvency  of  these  parties 
within  a  reasonable  time  :  that  is,  they  admit  that  the  notice  was 
in  a  reasonable  time  after  the  plaintiff  became  cognizant  of  the 
facts,  but  say  that  it  was  not  given  before  the  expiration  of  the  time 
for  presentment.      I  can  see  no  reason  for  this  being  necessary. 

(1)  16  M.  &  W.  232. 


VOL.  Lxxiv.]        1847.    Q.  B.    10  Q.  B.  715—717.  48 

Suppose  these  notes  had  been  sent  to  an  agent  at  Dover  for  Robson 
presentment  at  Dover,  and  the  agent  had  gone  there  with  a  view  ouysB. 
to  present  them,  and  had  found  no  one  to  receive  them :  this  might 
have  occurred  on  the  last  day  on  which  presentment  could  be  made, 
and  too  late  to  give  notice  to  the  defendants  until  that  time  had 
elapsed.  On  the  *whole,  therefore,  the  replication  sufiSciently  [  •Tie  ] 
excuses  the  non-presentment.  If,  indeed,  time  had  been  sufTered 
to  elapse  before  the  plaintiff  gave  notice  of  the  facts  to  the  defen- 
dants, the  case  would  have  been  very  different.  By  letting  such 
time  elapse,  he  would  have  rendered  the  notes  his  own ;  and  the 
makers'  insolvency  would  have  made  no  difference.  The  limit  of 
time  as  regards  the  notice  is,  not  that  it  must  be  in  time  for  pre- 
sentment, but  that  it  must  be  within  a  reasonable  time  after  know- 
ledge. And  the  notice  having  been  given  in  this  case  within  a 
reasonable  time  after  knowledge  distinguishes  it  from  Camidge 
v.  Allenby(i),  which  was  decided  on  the  ground  of  laches;  as  is 
remarked  by  Baylby,  B.  in  Henderson  v.  Appleton  (2),  and  in 
Rogers  v.  Longford  (3). 

In  the  fifth  plea  the  statement  is,  that  the  plaintiff  gave  the  defen- 
dants no  notice  of  dishonour  of  the  notes.  The  replication  is  like 
that  to  the  fourth  plea.  This  is  demurred  to ;  and  one  ground^ 
among  several,  is,  that  there  is  not  in  this  replication  any  sufficient 
statement  of  proceedings  in  bankruptcy.  But  I  think  the  aver- 
ments "became"  and  "continued"  "bankrupts  and  insolvent" 
are  sufficient  for  this  purpose. 

GoLEfiinoE,  J.  concurred. 

Eble,  J. : 

The  declaration  shows  a  good  cause  of  action.  The  fourth  plea 
gives  a  sufficient  answer :  that  certain  negotiable  instruments  were 
delivered  by  the  defendants  to  the  plaintiff  on  account  of  the  debt ; 
and  the  plea  in  effect  shows  a  suspension  of  the  right  of  action 
*until  the  plaintiffs  had  presented  the  notes,  and  either  received  I  *717  ] 
the  money,  in  which  case  the  right  of  action  ended,  or  failed  to  do 
so,  in  which  case  it  revived.  It  is  to  be  remembered  that  these  are 
negotiable  instruments  to  which  the  defendants  are  no  parties  (4)» 
and  which  pass  from  the  defendants  to  the  plaintiff  without  any 
indorsement  by  the  defendants.     The  plea  therefore  is  good  on 

(1)  30  K.  K.  358  (6  B.  &  0.  373).  Tyr.  654. 

(2)  Chitty  on  BiUs,  356,  357,  9th  ed.  (4)  See  Bills  of  Exchange  Act,  1882 

(3)  1  Cr.  &  M.  687 ;  see  S,  C.  in  3      (45  &  46  Vict.  c.  61),  s.  58.— A.  C. 
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RoBBON  ordinary  principles.  The  plaintiff  replies,  in  effect,  that  the  notes 
Oliteb.  ^61^6  of  no  value,  and  that  this  became  known  to  him  within  the 
time  for  which  his  right  of  action  was  suspended ;  namely,  that 
before  the  time  for  presentment  elapsed,  he  found  out  that  the 
makers  were  bankrupts ;  and  then,  within  a  reasonable  time, 
although  not  within  the  time  in  which  he  was  bound  to  present,  he 
gave  the  defendants  notice  that  they  were  valueless,  and  offered  to 
return  them.  The  defendants  rely  on  the  point  that  the  form  of 
presentment  did  not  take  place.  I  think  that  is  immaterial:  it 
might  be  otherwise  had  the  defendants  been  the  makers  of  the 
notes :  but  here  I  think  the  presentment  is  dispensed  with  by  the 
allegation  that  the  maker  was  bankrupt  and  insolvent.  Therefore 
the  replication  shows  the  suspension  taken  off,  and  the  right  of 
action  revived.  Then  it  is  rejoined,  that  no  such  notice  as  ^is 
alleged  in  the  replication  was  given  to  the  defendants  within  the 
time  of  presentment :  and  Gamidge  v.  AUenby  (i)  is  relied  on  :  but 
in  that  case  each  Judge  puts  the  decision  on  the  ground  of  laches, 
regarding,  as  it  appears  to  me,  presentment  as  unnecessary  if  there 
had  been  no  laches ;  although  that  point  was  not  there  expressly 
decided.    Here  no  laches  is  shown. 

Judgment  for  plaintiff', 

1847.  DOE  D.  HAKRIS  and  Others  v.  TAYLOR  {i). 

June  1. 
(10  Q.  B.  718—724.) 

[  ^^^  1  Devise  (before  the  Wills  Act,  1837,  7  WilL  IV.  &  1  Vict,  c  26,  s.  29)  to 

my  son  A.  T.  for  life,  and  **froni  and  after  the  decease  of  my  son  A.  T. 
then  to  the  first  son  of  my  said  son"  A.  T.  "lawfully  issuing,  and,  for 
default  of  such  first  issue,  then  to  the  use  and  behoof  of  the  2nd,  3rd,  4th 
and  dth,  and  all  and  every  other  son  and  sons,  the  heirs  of  his  or  their 
bodies  lawfully  issuing; "  <'  and,  for  default  of  such  issue,  then  "  &c. : 
Held,  that  the  fix-st  son  of  A.  T.  took  an  estate  tail. 

Ejectment  for  lands  in  the  county  of  Gloucester. 

At  the  Gloucester  Spring  Assizes,  1848,  the  cause  came  on  to 
be  tried  before  Pollock,  C.  B. ;  when  a  verdict  was  found  for  the 
plaintiff,  subject  to  the  opinion  of  this  Court  on  a  case. 

The  case  stated  that  one  John  Taylor,  at  the  time  of  making  his 
will  in  1794,  to  the  time  of  his  death  in  1798,  being  seised  in  fee  of 
the  premises  in  question,  duly  made  his  will,  by  which,  inter  alia,  he 
devised  as  follows  :  '*  I  give,  devise  and  bequeath  all "  &c.  (describ- 
ing the  premises  in  question)  **  to  my  son  Albright  Taylor,  for  and 

(1)  30  R.  E.  358  (6  B.  &  C.  373).  Ch.  D.  387,  a97,  57  L.  J.  Ch.  1010.— 

(2)  Cited  Locke  v.  DunJop  (18S8)  39       A.  C. 
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daring  the  term  of  his  natural  life,  so  that  he  paying  (i)  all  my  just       dob  d. 

debts  and  funeral  expenses,  and  legacies  hereinafter  mentioned,         ^*"® 

with  and  out  of  the  real  and  personal  estate,  which  I  do  hereby      Tatlob. 

charge  with  the  payment  thereof,  and  from  and  after  the  decease 

of  my  son  Albright  Taylor,  then  to  the  first  son  of  my  said  son 

Albright  Taylor,  lawfully  issuing,  and,  for  default  of  such  first  issue, 

then  to  the  use  and  behoof  of  the  second,  third,  fourth  and  fifth, 

and  all  and  every  other  son  and  sons,  the  heirs  of  his  or  their 

bodies  lawfully  issuing,  the  elder  to  be  always  preferred,  and  to  take 

before  the  younger  of  such  sons,  and  the  heirs  of  his  body  ;  and,  for 

defaalt  of  such  issue,  then  to  the  use  and  behoof  of  all  and  every 

daughter  of  the  body  of  my  son  Albright  Taylor,  and  the  heirs  of 

the  body  of  such  daughter  and  daughters ;  and,  for  default  of  such 

issue,  *then  I  give,  devise  and  bequeath  it  to  my  son  John  Taylor       [  •719  ] 

during  the  term  of  his  natural  life,  and  after  his  decease  to  his  first 

son  lawfully  issuing,  and,  for  default  of  such  issue,  then  to  the  use 

and  behoof  of  the  second,  third,  fourth,  fifth,  and  all  and  every 

other  son  and  sons,  the  heirs  of  his  or  their  bodies  lawfully  issuing, 

the  elder  always  to  be  preferred  and  to  take  before  the  younger  of 

such  sons,  and  the  heirs  of  his  body  ;  and,  for  default  of  such  issue, 

then  to  the  use  and  behoof  of  all  and  every  daughter  of  the  body  of 

my  son  John  Taylor,  and  the  heirs  of  the  body  of  such  daughter 

and  daughters,  and,  for  default  of  such  issue,  then  to  remain  to  the 

right  male  heir  for  ever." 

The  case  then  stated  that  John  Taylor  the  son  died  in  1801, 
without  having  been  married.  That  Albright  Taylor  died  in  1809, 
leaving  five  children  him  surviving,  and  among  them  John  Taylor,  his 
eldest  son,  and  Samuel  Taylor  the  defendant.  The  said  John  Taylor, 
the  grandson,  attained  his  majority  in  1821,  suffered  a  recovery  of 
the  premises  in  question  the  following  year,  and  died  in  1841.  The 
lessors  of  the  plaintiff  claimed  through  the  said  John  Taylor. 

The  question  stated  for  the  opinion  of  the  Court  was,  whether 
John  Taylor  the  grandson  took  an  estate  tail  under  the  above 
devise.  If  the  Court  should  be  of  opinion  that  he  did,  then  the 
verdict  entered  for  the  plaintiff  was  to  stand  ;  if  the  Court  should 
be  of  a  contrary  opinion,  the  verdict  to  be  entered  for  the  defendant. 

Greaves,  for  the  plaintiff,  contended  that  the  words  **  for 
default  of  such  first  issue  "  meant ''  for  default  of  issue  of  such  first 
son,'*  and  that  John  Taylor,  the  testator's  grandson,  took  an  estate 

(1)  Sic. 


488  1847.    Q.  B.     10  Q.  B.  719—721.  [b.b. 

Doi  d.  tail.  He  relied  particularly  *on  Clements  v.  Paske  (i),  where,  nnder 
^^^      a  devise  "to  the  first  and  eldest  son  of  the  body  of  my  nephew/' 

Tatlob.  j  q  ^  ti  la^fQiiy  issuing  or  issued ;  and,  for  default  of  such  issue, 
then,  likewise,  to  the  second,  third,  and  every  other  son  of  my  said 
nephew,"  J.  C, "  successively,"  it  was  held  that  an  estate  tail  passed 
to  the  eldest  son  ;  on  Evans  d.  Brooke  \.  Astley  (2),  Doe  d.Blandford 
V.  Applin  (8)  and  Robinson  v.  Robinson  (4),  cases  of  devise ;  and  on 
Otven  V.  Smyth  (5)  and  Galley  v.  Barrington  (6),  cases  of  grant  by 
deed.  He  cited  also  Maynell  v.  JR«ad(7),  Spalding  v.  Spalding  (8), 
Lomax  v.  Holmeden  (9),  Doe  d.  Orpe  v.  Frost  (lo),  Webb  v.  Hearing  (ii), 
Goodright,  lessee  of  Docking,  v.  Dunham  (12),  Doe  d.  Gallini  v. 
Gallini  (18),  which  were  cases  of  devise  (14) ;  and  Doe  d.  Willis  v. 
Martin  (15),  a  case  of  grant  by  deed. 

Keating,  contra : 

This  very  devise  has  been  construed  by  Sir  L.  Shadwelij,  V.-C, 
who  decided  that  John  Taylor,  the  grandson,  did  not,  by  construc- 
tion or  by  implication,  take  an  estate  tail,  but  that  ho  took  a  life 
estate  only  :  Barnacle  v.  Nightingale  (I6).  The  premises  are  devised 
"  to  the  first  son  of  my  said  son  Albright  Taylor."  By  these  words 
[  *72i  ]  the  first  son  takes  an  estate  *for  life  only,  and  there  are  no  subse- 
quent words  to  enlarge  that  estate ;  for  the  words  ''  for  default  of 
such  first  issue  "  mean,  "  after  the  decease  of  such  first  son."  The 
word  "  son  "  and  "  child  "  have  each  been  held  nomen  coUectivum  ,- 
but  "  first  son  "  cannot  be  so  held.  In  Doe  d.  Burrin  v.  Charlton  (i7) 
there  was  a  devise  to  Samuel  the  father  for  life,  and  after  his 
decease  to  his  ''  eldest  son,"  "  but  for  want  of  such  issue  then  to 
his  daughter  or  daughters,  share  and  share  alike,  for  ever ;  but  in 
case"  Samuel  "  have  no  issue,  then,  to  hold  to  him,  his  heirs  and 
assigns,  for  ever."  It  was  there  contended  that  Samuel  took  an 
estate  in  tail  male :  but  the  Court  held  otherwise,  on  the  ground 
that,  as  the  "  eldest  son  "  was  designated,  the  word  "  son  "  could 

(1)  3  Doug.  384.  (10)  1  B.  &  C.  638. 

(2)  3  Burr.  1570.  (11)  Cro.  Jac.  415. 

(3)  2  E.  E.  337  (4  T.  E.  82).    See  (12)  1  Doug.  264. 

Slater  v.  Dangtrfidd,  15  M.  &  W.  263,  (13)  39  E.  E.  580  (5  B.  &  Ad.  621, 

275.  643).      »S.   C,    affirmed   on    error   in 

(4)  1  Burr.  38.  Exch.  Ch. ;  Doe  d.  Gallini  v.  Gallini, 

(5)  3  E.  E.  513  (2  H.  Bl.  594).  3  Ad.  &  El.  340. 

(6)  27  E.  E.  663  (2  Bing.  387).  (14)  See  LewiB  v.  Puxley,  16  M-  & 

(7)  PoUexf.  425;  S.  C,  as  Holmes  W.  733. 

V.  Meynd,  2  (T.)  Jones,  172.  (15)  2  E.  E.  324  (4  T.  B.  39). 

(8)  Cro.  Car.  185.  (16)  14  Sim.  456. 

(9)  3  P.  Wms.  176,  178.  (17)  56  E.  E.  424  (1  Man.  &  G.  429). 
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not  be  taken  indefinitely,  and,  therefore,  the  succeeding  words  "  for       dob  d. 
-want  of  such  issue  "  did  not  imply  an  indefinite  failure  of  issue.         ^J*^^ 
In  Denne  d.  Briddon  v.  Page  (i)  there  was  a  devise  to  "  the  use  of      Taylob. 
all  and  every  the  daughter  and  daughters  of  the  body  of  the  said 
Thomas  Nash  on  the  body  of  the  said  Mary  his  wife  begotten  or  to 
be  begotten ;  and  for  default  of  such  issue,  to  the  right  heirs  of  the 
said  Thomas  Nash  for  ever."    Lord  Mansfield,  in  his  judgment, 
there  observed :  "  If  after  the  limitation  to  the  daughters  of  T.  N. 
the  words  had  been  '  and  if  they  die  without  issue,'  we  would  have 
implied  an  estate  tail ;  but  here  the  words  are  '  for  default  of  such 
issue/  which  can  only  mean  the  issue  mentioned  before."    Foster 
V.  Lord  Romney  (2),  Hay  v.  The  Earl  of  Coventry  (3)  and  Doe  d. 
Ldversage  v.  Vaughan  (4)  are  authorities  to  the  *same  effect.      The       [  '722  ] 
terms  of  the  original  devise  to  the  first  son  of  A.  T.  give  an  estate 
for  life  only ;  and  it  is  for  the  plaintiff  to  show  that  the  estate, 
subsequently,  is  enlarged  by  other  terms.     The  testator  shows  in 
subsequent  parts  of  the  will  that  he  was  conversant  with  the  proper 
words  for  expressing  an  estate  tail. 

(Patteson,  J. :  And  also  in  the  previous  part  that  he  knew  how 
to  denote  the  case  of  a  ''  decease.") 

If  the  will  is  insensible  the  plaintiff  must  fail. 

Oreavea  was  heard  in  reply. 

Lord  Dbnman,  Ch.  J. : 

This  is  a  devise,  by  which  we  should  have  entertained  no  doubt 
whatever  that  an  estate  tail  was  given  to  John  Taylor  the  grandson, 
if  we  had  not  been  informed  that  the  Yice-Ghancellor  had  expressed 
a  different  opinion.  Undoubtedly,  if  that  learned  Judge  had  pro- 
nounced a  deliberate  judgment  upon  the  whole  matter,  and  after 
full  discussion,  we  should  have  been  much  pressed  by  such  an 
authority.  But,  considering  the  nature  of  the  proceeding  before 
him,  that  he  was  called  upon  to  decree  specific  performance  of  an 
agreement  to  purchase  the  property  devised,  and  that  the  applica- 
tion would  be  sufficiently  answered  if  the  title  were  even  doubtful ; 
that  scarcely  a  single  authority  appears  to  have  been  cited ;  and 
that  he  offered  to  send  a  case  for  the  opinion  of  a  court  of  law;  we 
may  be  justified,  perhaps,  in  taking  it  that  he  intended  rather  to 

(1)  1   B.    E.    655    (11    East,   603,      275). 

fi.  (6)  to  Foster  ▼.  Lord  Romney).  (3)  1  B.  B.  652  (3  T.  B.  83). 

(2)  11  East,  594  (see  note  11  B.  B.  (4)  5  B.  &  Aid.  464. 
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Dob  d.       give  his  impression  thai  the  title  was  doubtful  than  to  pronounce  a 

V.  final  judgment  on  the  proper  construction  of  this  devise.    I  certainly 

Taylor,      think  we  are  bound  to  hold,  with  reference  to  the  intention  of  the 

[  *723  ]      testator  as  manifesting  itself  upon  the  whole  instrument,  ^that  his 

grandson   John  took  an  estate  tail.     The  case  is  like  ErauM  d. 

Brooke  v.  Astley  (i),  and  is  almost   identical   with    Clements  v. 

Paske  (2).     I  confess  I  think  it  may  be  dangerous  to  speculate,  as 

Lord  Mansfield  appears  to  have  done  in  those  cases,  whether  any 

and  what  slips  may  have  been  made  in  copying.    I  think  it  better 

to  construe  a  will  as  it  is,  and  to  assume  that  it  is  as  it  was  intended 

to  be.     But,  taking  this  will  as  it  is,  what  is   the  meaning  of 

''default  of  such  first  issue?"    I  think  it  cannot  mean  the  death 

of  Albright  Taylor's  first  son.     I  think  it  clearly  means  general 

failure  of  issue  of  that  first  son ;  and  that  he  took  an  estate  tail. 

Patteson,  J. : 

I  confess  I  had  no  doubt  on  this  question  until  I  heard  of  the 
opinion  expressed  by  the  Vicb-Chancbllor  ;  and  it  should  be 
remembered  that  few  authorities  were  brought  before  him ;  so  that 
we  can  hardly  suppose  him  to  have  pronounced  a  deliberate  judg- 
ment upon  this  devise.  ClemeiiU  v.  Paske  (2)  is  really  the  same  as 
the  present  case  :  the  word  "  likewise,"  to  be  sure,  occurred  in  that 
case ;  but  it  was  quite  clear  without  it.  I  think  the  words  ''  for 
default  of  such  first  issue  *'  cannot  mean  anything  else  than  *'  de- 
fault of  issue  of  such  first  son."  It  is  admitted  that  an  estate  tail 
is  given  to  all  the  other  sons.  The  gume  phrase  "  for  default  of 
such  issue"  without  the  word  "first"  occurs  after  the  limitations 
to  the  other  sons.  I  think  an  estate  tail  is  clearly  given  to  John 
the  grandson,  and  that  there  is  no  accidental  omission  in  the 
language  of  the  limitation  to  him,  but  that  the  testator  supposed 
he  had  used  apt  words  for  his  purpose. 

[  724  ]       Coleridge,  J. : 

I  have  not  heard  the  whole  of  this  argument :  but,  from  what  I 
have  heard,  there  is  certainly  nothing  but  the  opinion  of  the  Vice- 
chancellor  which  would  make  me  hesitate  for  a  moment  in  coming 
to  the  conclusion  that  an  estate  tail  passes  by  the  devise  in  question. 
One  can  have  no  doubt  that  the  actual  intention  was  to  give  such 
an  estate;  but  still  it  is  necessary  that  there  should  be  words 
expressive  of  that  intention.     I  think  there  are  such  words.     In 

(1)  3  Burr.  1570.  (2)  3  Doug.  384. 
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Evans  d.  Brooke  v.  Astley  (i)  Wilmot,  J.  held  the  words  "  for  want       Doe  d. 
of  such  issue  "  to  have  the  same  effect,  after  a  previous  devise  to      ^^^^^^ 
"every  son  and  sons,"  under  circumstances  very  similar  to  the      Taylor. 
present.    Taking  the  words  of  this  will  as  they  stand,  it  may  be 
difficult  to  construe  them  quite  literally.     It  appears  to  me  that, 
after  the  devise  to  A.  T.'s   "first  son,*'   the  testator  designedly 
departed  from  the  word  "  son,"  and  took  up  the  word  "  issue,"  and 
that  by  the  words  ''  default  of  such  first  issue  "  he  meant  to  denote, 
and  has  denoted,  failure  of  issue  of  that  son  of  whom  he  had  before 
spoken. 

Erle,  J. : 

I  am  of  the  same  opinion.  The  word  "  issue  "  ordinarily  denotes 
a  line  of  descendants;  and,  it  we  say  that  ''first  issue"  means 
'*  first  son,"  we  must  give  a  different  meaning  to  the  word  "issue " 
in  different  parts  of  the  same  instrument. 

Judgment  for  plaintiff. 


MARGARET  DAVIES  v.  WILLIAMS  (2).  i847. 

(10  Q.  B.  725—729 ;  S.  C.  16  L.  J.  Q.  B.  369 ;  11  Jur.  750.)  June  9. 

In  trespass  for  seduction  of  plaintifTs  daughter,  per  quod  servitium         I  ^26  ] 
amiait,  it  appeared  that  the  daughter  had  been  seduced  while  out  at 
service,  and  that  she  left  her  service  in  a  state  of  pregnancy,  and  returned 
home,  where  she  was  supported  by    the  plaintiff  until  and  after  her 
confinement :  . 

Held  that,  as  the  implied  relation  of  mistress  and  servant  did  not  subsist 
between  plaintiff  and  the  daughter  at  the  time  of  the  seduction,  the  action 
was  not  maintainable. 

Tbbspass.  The  declaration  stated  that  defendant,  on  &q., 
and  on  divers  other  days  &c.,  with  force  and  arms  assaulted, 
debauched  and  carnally  knew  one  Susannah  Davies,  then  and  still 
being  the  daughter  and  servant  of  the  plaintiff ;  whereby  the  said 
daughter  and  servant  of  plaintiff  then  became  pregnant  and  sick 
with  child,  and  so  continued  for  a  long  time  &c.,  and  at  the  ex- 
piration thereof,  to  wit  on  &c.,  and  before  the  commencement  of 
this  suit,  was  delivered  of  the  child  with  which  she  was  so  pregnant 
as  aforesaid.  By  means  of  which  several  premises  the  plaintiff's 
said  daughter  and  servant  for  a  long  time,  to  wit  from  the  day  and 
year  first  aforesaid  to  the  time  of  the  commencement  of  this  suit, 

(1)  3  Burr.  1570.  (1872)  L.  E.  7  Ex.  283,  286,  41  L.  J. 

(2)  Approved   in    Hedges    v.     Tagg      Ex.  169.— A.  C. 
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Pavibb  became  and  remained  unable  to  perform  the  necessary  afijure  and 
Williams,  business  of  the  plaintiff,  so  being  her  mother  and  mistress  as 
aforesaid :  &c.  &c.    . 

Pleas  :  1.  Not  guilty. 

2.  That  the  said  Susannah  Davies  was  not,  at  the  said  times 
when  &c.,  or  any  of  them,  the  servant  of  the  plaintiff,  made  et 
forma. 

Issues  thereon. 

On  the  trial  before  Lord  Denman,  Gh.  J.,  at  the  Carnarvonshire 
Spring  Assizes,  1846,  it  appeared  that  the  plaintiff's  daughter 
became  with  child  by  the  defendant,  while  she  was  in  his  service, 
in  November,  1845,  and  that  she  left  him  in  consequence  of  her 
[  *726  ]  pregnancy,  and  ""went  home  to  the  plaintiff,  who  maintained  her 
until  her  confinement  and  for  some  weeks  afterwards. 

It  was  objected  that,  as  the  daughter  was  not  in  the  plaintiff's 
service  at  the  time  of  the  seduction,  trespass  would  not  lie.  His 
Lordship  directed  a  nonsuit,  and  gave  leave  to  move  to  enter  a 
verdict  for  the  plaintiff. 

Totvnsend,  in  Easter   Term  following,  obtained  a  rule  nfst 
accordingly. 

Welsby  now  showed  cause : 

It  is  clear,  both  upon  principle  and  authority,  that  this  action 
cannot  be  maintained.  The  daughter  was  not  the  servant  of  the 
plaintiff  at  the  time  of  the  trespass.  The  trespass  complained  of 
is,  for  the  purposes  of  the  present  question,  like  an  ordinary  assault; 
and,  if  a  daughter  suffer  while  in  her  father's  service  in  con- 
sequence of  such  an  assault  previously  committed  on  her  while 
she  was  in  the  service  of  another  person,  the  father  cannot  main- 
tain trespass.  [He  cited  PosUethivaite  v.  Parkes  (i),  Bennett  v. 
AUcott  (2),  Blaymire  v.  Hayley  (8),  Dean  v.  Peel  (4),  Harris  v. 
Butler  (6),  Grinnell  v.  Wells  (6).] 

[  727  ]  Toivnsend  and  E.  BeavaUy  contra  : 

This  is  in  effect  an  action  on  the  case.  **  The  sole  foundation  of 
the  action  is  the  loss  of  service :  "  per  Mansfield,  Ch.  J.  in  Wood- 
ward V.  Walton  (7) ;  2  Chitty  on  Pleading,  484,  note  {k),  (7th  ed.). 

(1)  3  Biirr.  1878.  (5)  46  E.  E.  695  (2  M.  A  W.  539). 

(2)  31  E.  E.  667  (2  T.  E.  166).  (6)  66  E.  E.   835  (7  Man.   &    O. 

(3)  65  E.  E.  601  (6  M.  &  W.  55).  1033). 

(4)  7  E.  E.  653  (6  East,  45).  (7)  2  Boa.  &  P.  N.  B.  476,  482. 
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The  defendant's  act  had  an  injurious  tendency  to  the  plaintiff:  and       Davibb 
the  actual  injury,  viz.  the  loss  of  service,  consequential  upon  his    Williams. 
act,  occurred  when  the  daughter  was  living  with  the  plaintiff,  her 
mother ;  for  the  mother  had  a  right  to  her  daughter's  ^service  at       [  *728  ] 
that  time. 

(CoL£RiDOE,  J.:  How  does  it  appear  that  any  service  would 
have  been  rendered  if  the  seduction  had  not  taken  place?) 

It  does  not  appear  affirmatively  ;  but  the  contrary  does  not  appear 
as  it  did  in  Dean  v.  Peel  (i),  where  it  was  found  that  at  the  time  of 
seduction  there  was  on  the  part  of  the  daughter  no  animus  revertendi 
to  the  father*s  house. 

(Coleridge,  J. :  The  affirmative  is  on  the  plaintiff.) 

The  material  time  is  the  time  when  the  loss  of  service  actually 
accrued :  and  at  that  time  the  daughter  had  returned  home. 

LoBD  Dekman,  Ch.  J. : 

I  retain  the  opinion  I  had  at  the  trial.  The  cases  decided  upon 
this  subject  by  the  Court  of  Exchequer  are  conclusive. 

Patteson,  J.: 

The  loss  of  service  consequent  upon  the  defendant's  wrongful 
act  is  the  gist  of  the  action.  To  support  such  an  action  the  defen- 
dant's act  must  have  been  wrongful  to  the  plaintiff.  How  is  the 
seduction  wrongful  to  the  plaintiff,  unless  the  relation  of  master 
and  servant  subsist  at  the  time  of  the  seduction  ?  If  that  relation 
is  contracted  subsequently,  how  can  it  give  a  right  to  sue  in  respect 
of  an  act  done  before  the  relation  subsisted  ?  If  this  action  may  be 
maintained,  such  an  action  may  be  maintained  by  any  ordinary 
master  whose  servant  enters  his  service  in  a  state  of  pregnancy 
consequent  upon  her  seduction  before  entering  his  service. 

COLBRTOGE,  J, : 

If  the  loss  of  service  is  the  foundation  of  the  action,  it  is  clear 
that  the  relation  of  *master  and  servant  between  the  plaintiff  and       [  •729  ] 
the  person  seduced  must  subsist  at  the  time  of  seduction ;  for  other- 
wise the  defendant's  act  does  not  deprive  the  plaintiff  of  any  thing 
(1)  7  B.  B.  653  (5  East,  45). 
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Davies       belonging  to  him.    Where  such  relation  is  contracted  after  the 
Williams,     seduction,  the  state  of  the  case  is,   that  the  master  employs   a 
servant  who  is  less  valuable  by  reason  of  an  antecedent  occur- 
rence :  there  is  no  consequential  injury  of  which  he  can  complain. 

Eble,  J. : 

I  am  of  the  same  opinion.  There  was  no  vested  right  in  the 
plaintiff  to  the  daughter's  service  at  the  time  when  the  wrongful 
act  was  committed. 

Rule  discliarged. 

1847.  EEG,  V.  GKIMSHAW. 

June  5. 
(10  Q.  B.  747—756 ;  S.  C.  16  L.  J.  Q.  B.  385 ;  11  Jur,  965.) 

f        J  Quoere,  whether  a  coroner  in  a  borough  under  etat.  5  &  6  Will.  TV,  c.  76, 

can  regularly  be  (by  sect.  62  (1;)  appointed  before  the  grant  of  a  Court  of 
Quarter  Sessions  has  passed  the  Great  Seal,  though  within  ten  days  after 
her  Majesty's  pleasure  to  make  the  grant  has  been  notified  to  the  council : 

But,  a  coroner  having  acted  under  such  appointment,  and  been  recognized 
in  his  office  by  the  council,  for  several  years.  Held,  that  the  office  was  full, 
and  that  an  information  in  the  nature  of  a  quo  warranto  lay  to  oust  a 
subsequently  appointed  coroner. 

A  coroner  cannot  be  elected  at  a  meeting  of  the  council  held  by  adjourn- 
ment from  a  quarterly  meeting,  no  summons  or  notice  having  been 
previously  served  upon  the  members  of  the  council,  stating  that  such 
business  was  to  be  transacted. 

SemhU,  that  a  coroner  in  a  borough  is  not  within  the  provisions  of 
Stat.  32  Geo.  III.  c.  58,  s.  1  (2). 

Information  in  the  nature  of  a  quo  warranto  for  executing  the 
office  of  coroner  for  the  borough  of  Wigan.    Several  issues  of  fact 
were  raised  on  traversing  the  return  (3) :  and  the  cause  was  tried  at 
[  ♦748  ]       ♦the  Liverpool  Spring  Assizes,  1846,  when  a  special  verdict  was 
found ;  the  material  parts  of  which  are  as  follows. 

Wigan  is  a  borough  named  in  sect.  1  of  schedule  (A.)  of  stat. 
5  &  6  Will.  IV.  c.  76.  Before  that  Act,  the  mayor  for  the  time 
being  exercised  the  office  of  coroner  for  the  borough,  under  the 
original  charter  of  incorporation.  The  town  council  having  peti- 
tioned for  a  separate  Court  of  Quarter  Sessions,  a  warrant  was 
issued  for  that  purpose  under  the  sign  manual,  dated  23rd  February, 
1846.     The  verdict  then  stated  notice  by  letter,  transmitted,  April 

(1)  Bepealed  by  Municipal  Corpora-  (2)  Bepealed  S.  L.  E.  Act,   1887  ; 

tions  Act,  1882  (45  &  46  Vict.  c.  50),  see  now  Municipal  Corporations  Act, 

s.  5,  replaced  by  s.  171  of  that  Act;  1882,  s.  225.— A.  C. 

see  also  Coroners  Act,  1887  (50  &  51  (3)   The   substance   of   these    will 

Vict.  c.  71),  ss.  1,  30,  42  and  45. —  appear  sufficiently  by  the  conclusion 

A.  C.  of  the  verdict,  p.  496,  post. 
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80th,  1886,  from  the  Home  Office  to  the  town  clerk  of  her  Majesty's  Reo. 
grant  "  that  a  separate  Court  of  Quarter  Sessions  shall  be  hence-  obimshaw. 
forward  holden  *'  in  and  for  the  borough  ;  which  letter  was  by  him 
laid  before  the  council,  and  entered  on  their  minutes ;  also  a  meet- 
ing of  the  council,  7th  May,  1886,  at  which  an  election  for  the 
office  of  coroner  took  place,  and  Mr.  Bogerson  was  declared  to  be 
elected ;  and  that  he  took  the  oath  of  office,  &c. 

On  10th  June,  1886,  the  grant  of  Quarter  Sessions  passed  the 
Great  Seal,  and  the  seals  of  the  Duchy  and  County  Palatine  of 
Lancaster :  and  such  grant  was  duly  signified  to  the  council,  and 
accepted  by  them  on  2nd  July  following.  On  14th  June,  1886, 
Mr.  Bogerson  held  an  inquest  as  coroner  within  the  borough.  And 
he  continued  actually  to  exercise  the  office  of  coroner,  without 
dispute,  and  held  inquests  in  the  borough,  and  was  repeatedly 
recognized  and  treated  as  coroner  by  the  council,  up  to  November, 
1842  :  but  there  was  no  appointment  of  him  under  the  seal  of  the 
borough,  nor  otherwise  than  by  the  entry  of  the  above  proceedings 
on  the  minutes  of  the  council. 

A  quarterly  meeting  of  the  council  of  "Wigan  was  duly  held  on  9th  [  749  ] 
November,  1842,  for  the  transaction  of  the  general  business  of  the 
said  borough ;  at  which  meeting  the  mayor  for  the  ensuing  year 
was  elected,  and  other  general  business  transacted,  as  set  out  in  the 
verdict.  The  meeting  was  adjourned,  in  pursuance  of  a  resolution 
then  passed  to  that  effect,  to  the  16th  November  following.  On 
that  day  a  meeting  was  accordingly  holden  by  adjournment,  at 
which,  among  other  matters,  it  was  resolved  that  Bogerson  should 
be  removed  from  the  office  of  coroner  for  the  borough,  and  Grimshaw 
should  be  appointed  in  his  room  ;  and  that  the  town  clerk  should 
be  directed  to  prepare  a  formal  appointment  of  Grimshaw  as  coroner. 
A  minute  of  these  proceedings  was  duly  entered  in  the  books  of  the 
council.  But  it  was  not  found  by  the  verdict  that  no  other  business 
than  that  entered  on  the  minutes  was  then  transacted.  The  meet- 
ing was  further  adjourned  to  80th  November ;  when  a  formal  ap- 
pointment of  Grimshaw  as  coroner  was  sealed  with  the  corporation 
seal. 

No  summons  was  issued  to  the  members  of  the  council  for  the 
meeting  holden  on  16th  November,  nor  notice  of  it  given,  except 
the  said  resolution  at  the  preceding  meeting  from  which  the  same 
was  adjourned,  and  a  notice  or  summons,  signed  by  the  town  clerk, 
and  delivered  to  each  member  of  the  council  three  days  before  the 
meeting,  in  the  following  form. 
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Rbo.  "  Town  Clerk's  Office,  Wioan 1842. 

Gbimshaw.        **  Sir, — I  beg  leave  to  inform  you  that  a  meeting  of  the  council 

of  the  borough  of  Wigan  will  take  place  at  the  New  Town  Hall 

on the  16th  November,  precisely  at in  the  afternoon, 

t  *^^^  ]       and  that  your  attendance  *i8  particularly  requested.     I  am,  Sir, 

your  obedient  servant. 

Town  Clerk." 

There  was,  therefore,  in  the  notice  no  specification  of  the  business 
proposed  to  be  transacted  at  the  meeting.  No  notice  was  given  to 
Bogerson  of  the  adjourned  meeting,  nor  of  the  intended  proceedings 
for  his  removal :  nor  was  he  present  at  either  of  the  meetings.  After 
16th  November,  1842,  Bogerson  continued  to  act  as  coroner,  as 
previously :  and  after  30th  November  he  also  acted  as  coroner,  and 
held  inquests  and  received  fees  in  the  borough. 

*'  But  whether  or  not,  upon  the  whole  matter  aforesaid,  the  said 
office  of  coroner  of  the  said  borough  of  Wigan  was  or  was  not  vacant 
in  manner  and  form  as  the  said  J.  Grimshaw  hath  in  his  said  plea 
alleged :  and  whether  the  said  meeting  of  the  said  council  of  the 
said  borough  in  the  said  plea  first  above  mentioned  "  (9th  November) 
"  was  or  was  not  duly  convened,  assembled  or  held,  in  manner  and 
form  "  &c. :  ''  and  whether  the  said  meeting  of  the  said  council  of 
the  said  borough  mentioned  in  the  said  plea  as  being  holden  by 
adjournment  was  or  was  not  duly  holden  or  assembled  in  manner 
and  form  "  &c. :  ''and  whether  the  said  council  of  the  said  borough 
did  or  did  not  duly  elect  or  appoint  the  said  J.  G.  to  the  said  office 
of  coroner,  or  to  be  coroner  of  the  said  borough,  in  manner  and 
form  "  &c.,  "  the  jurors  aforesaid  are  altogether  ignorant,"  &c. 

Martin,  for  the  Crown : 

The  first  and  most  important  question  is,  whether  the  office  of 
coroner  was  vacant  when  Grimshaw  was  appointed  to  it.  It  is  a 
I  *75l  ]  freehold  office ;  the  tenure  being  quamdiu  se  bene  gesserit,  *by  stat. 
5  &  6  Will.  IV.  c.  76,  s.  62  (i).  And  there  is  no  rule  by  virtue  of 
which  such  an  appointment  must  be  made  under  seal.  A  mere 
appointment  need  not  be  by  deed:  Saunders  v.  Owen (2) ,  Com.  Dig. 
Justices  of  Peace  (D  5) ;  and,  though  a  corporation  can  only  act  by 
deed,  this  is  an  appointment  of  the  council,  and  no  corporate  act. 
The  entry  on  the  minutes  is  in  fact  the  appointment,  as  in  the 
case  of  the  treasurer  and  other  officers,  appointed  under  sect.  58. 

(1)  See  now  Municipal  Corporations      — A.  C. 
Act,  1882  (45  &  46  Vict.  c.  60),  s.  171.  (2)  2  Salk.  467. 
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Any  other  construction  would  tend  to  defeat  the  object  of  stat.  82         Rbo. 

Geo.  lU.  c.  58  (i).     It  is,  however,  objected  that  this  appointment,    gbimshaw. 

assuming  it  to  be  made  by  entry,  was  not  made  "  within  ten  days 

next  after  the  grant  of  the  said  Coart  was  signified  to  the  council  *' 

according  to  the  provision  of  sect.  62  of  stat.  5  &  6  Will.  lY.  c.  76, 

but  before  the  grant  had  even  passed  the  Great  Seal.    But,  supposing 

it  to  be  no  regular  appointment  in  this  respect,  it  was  recognised 

from  day  to  day  afterwards,  Bogerson  holding  inquests  and  receiving 

the   fees :  the  office  was  full  de  facto :  Reg.  v.  The  Councillors  oj 

Derby  (2),  Rex  v.  The  Mayor,  dc.  of  Winchester  (3),  5  Bac.  Ab.  261 

(7th  ed.),  tit.  Mandamus  (G),  1.    The  filling  of  an  office  is  something 

analogous  to  the  possession  of  land :  regular  proceedings  must  be 

taken  to  oust  the  intruder,  if  he  be  such.     And  the  coroner  is  an 

officer  within  stat.  6  &  7  Yict.  c.  89,  s.  1,  whose  ''election"  cannot 

be  called  in  question  after  twelve  months.    He  is  also  protected  by 

stat.  82  Geo.  III.  c.  58  (i) ;  which  indeed  applies  in  words  only  to 

proceedings  by  quo  warranto,  but  where  it  was  clearly  the  intention  of 

the  Legislature  that  enjoyment  of  a  corporate  office  for  the  statutory 

term  should  secure   *the   possession   of  it ;   as  Lord  Tentbrden       [  *762  ] 

observes  in  Rex  v.  Brooks  (4). 

(CoLBBinoE,  J. :  But  it  will  be  contended  that,  although  Bogerson 
was  de  facto  appointed,  yet,  inasmuch  as  he  was  not  duly  appointed 
under  the  Municipal  Corporation  Act,  he  held  at  pleasure  only,  and 
therefore  the  statutes  last  cited  do  not  apply.) 

That  depends  on  the  intention  of  the  council  in  making  the 
appointment.  It  might  be  an  appointment  for  life,  though  irregularly 
made. 

Next:  the  adjourned  meeting  was  not  duly  convened  for  this 
purpose  under  sect.  69  (6).  It  is  true  that  no  notice  need  be  given 
of  the  special  business  to  be  transacted  at  the  quarterly  meetings ; 
and  true,  also,  that  the  quarterly  meeting  of  November  9th  was 
regularly  adjourned.  But  it  is  clear  that,  in  some  way  or  other, 
notice  must  be  given  of  special  business  to  be  done  at  adjourned 
meetings :  otherwise  the  provision  respecting  notice  might  be  alto- 
gether evaded,  by  transacting  all  business  at  those  meetings.    If 

(1)  Repealed,  S.  L.  E.  Act,  1887  ;  see  (4)  8  B.  &  C.  321,  323. 

now  Mtmicipal  Corporatioiis  Act,  1882,  (6)  See  Municipal  Corporations  Act, 

B.  225.— A.  C.  1882  (45  &  46  Vict.  c.  60),  b.  22,  and 

(2)  7  Ad.  &  El.  419.  Sch.  II,— A.  C. 

(3)  7  Ad.  &  £1.  215. 
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1847.     Q.  B.     10  Q.  B.  762—768.  [b.b. 

Big.        the  adjourned  meeting  is,  sabstantially,  a  new  one,  notice  ought  to 
be  given. 


r 
Gbimbhaw. 


Watson,  contra  : 

First :  The  office  was  not  fall ;  for  Bogerson  was  a  mere  osarper, 
there  being  no  existing  Court  of  Quarter  Sessions  at  the  time  of  his 
supposed  appointment.  Moreover  stat.  9  Ann.  c.  20,  extends  to 
offices  in  a  town  corporate  only,  and  the  office  of  coroner  does  not 
possess  that  character :  Rex  v.  Williams  (i).  Secondly :  Grimshaw 
was  duly  appointed ;  for  there  was  no  necessity  for  giving  notice  of 
the  business  to  be  transacted  at  a  quarterly  meeting;  and  the 
power  of  adjournment  is  necessarily  incident  to  a  meeting  regularly 
[  'Tss  ]      held.     The  question  of  notice  is  adverted  to  in  *Rex  v.  Richardson  (2). 

(Coleridge,  J. :  If  you  are  right  on  this  point,  a  removal  may  be 
made  in  this  manner  as  well  as  an  appointment.  The  town 
clerk,  for  instance,  who  by  stat.  6  &  6  Will.  IV.  c.  76,  s.  68(8), 
holds  during  pleasure,  might  have  been  removed  at  an  adjourn- 
ment of  the  meeting  of  9th  November  without  any  notice.) 

The  removal  of   an   officer  might  not  fall  within  the  description 
*  of  the  "general  business"  to  be  transacted,  under  sect.  69(4),  at 
the   quarterly  meeting  ;    the  appointment  of   a  coroner  clearly 
does. 

Martin,  in  reply : 

If  the  meeting  of  16th  November  was  a  mere  adjourned 
meeting,  the  three  days'  notice  was  unnecessary ;  but  by  giving 
the  three  days'  notice  this  was  made  an  original  meeting,  though 
nothing  done  at  it  could  be  valid,  in  consequence  of  the  notice 
not  specifying  the  business  to  be  transacted.  As  to  the  first 
point :  where  a  party  continues  to  exercise  the  office,  and  all  his 
acts  are  legally  good,  there  is  no  vacancy,  even  though  he  might 
be  removable  by  quo  warranto :  Reg.  v.  Phippen  (5). 

Lord  Dbnman,  Ch.  J. : 

I  am  of  opinion  that  a  coroner  could  not  be  legally  elected 
at  a  meeting  holden  by  adjournment  without  the  notice  and 
summons  required  by  stat.  6  &  6  Will.  lY.  c.  76,  s.  69  (4).      But  the 

(1)  1  Burr.  402.  (4)  Municipal     Corporationfl     Act, 

(2)  1  Burr.  517,  540.  1882,  s.  22,  and  Sch.  H.— A.  C. 

(3)  Cf.  Municipal  Coiporations  Act,  (5)  7  Ad.  ^b  EL  966. 
1882,  8.  17.— A  C. 
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more  important  question  is,  whether  the  appointment  of  Grim- 
Bhaw  was  invalid  by  reason  of  the  office  being  full.  And  of 
that  I  think  there  is  no  doubt.  It  is  not  contended  that  the 
appointment  of  Bogerson  was  invalid  because  not  under  seal. 
And,  substantially,  all  the  ^requisites  of  the  statute  were  fulfilled.  [  *7M  ] 
The  appointment  was  made  as  soon  as  the  town  council  received 
information  of  the  grant  of  a  Court  of  Quarter  Sessions.  For 
several  years  afterwards,  the  coroner  performed  all  the  duties. 
It  would  be  highly  dangerous  to  hold  such  an  appointment  void 
because,  perhaps,  the  authority  to  make  it  was  not  formally  com- 
plete, when  it  was  made.  And,  even  independently  of  this,  I 
think  that,  the  corporation  having  acted  towards  this  gentleman 
in  the  manner  they  have  done,  there  was  a  perfect  ratification. 

Pattbson,  J. : 

Wigan  was  a  borough  before  the  passing  of  the  Municipal 
Beform  Act :  and  the  mayor  was  coroner  by  charter.  The  effect 
of  the  passing  of  stat.  5  &  6  Will.  IV.  c.  76,  was  to  abolish  that 
part  of  the  charter :  "  so  much  "  of  all  charters,  &c.,  as  is  *'  incon- 
sistent with  or  contrary  to  the  provisions  of  this  Act*'  being  by 
sect.  1  expressly  annulled.  The  mayor's  power  was  therefore 
gone:  and  there  was  no  coroner,  until  the  grant  of  a  Court  of 
Quarter  Sessions.  Now,  it  is  perhaps  doubtful  what  was  meant  by 
the  words,  in  sect.  62,  that  the  appointment  of  coroner  is  to  be 
made  ''within  ten  days  next  after  the  grant"  of  a  Court  of 
Quarter  Sessions  ''  shall  have  been  signified  to  the  council."  The 
council,  however,  understood  the  notification  of  an  intended  grant 
to  satisfy  those  words,  and  appointed  accordingly.  Bogerson  was 
therefore  exercising  the  office  when  the  grant  was  actually  made, 
and  within  ten  days  after  the  corporation's  acceptance  of  it.  It 
cannot  after  this  be  said  that  he  was  a  mere  stranger  and  intruder. 
The  general  rule  I  take  to  be,  that,  if  a  person  is  in  the  actual 
exercise  of  an  office,  although  under  an  irregular  appointment,  that 
office  is  *full ;  it  cannot  be  said  to  be  vacant :  and  in  this  point  of  [  •jgs  ^ 
view  it  makes  no  difference  whether  such  person  has  held  it  for  six 
years  or  not.  Lastly  :  I  think  that  the  election  of  Grimshaw  was 
also  invalid  (even  if  the  office  had  been  vacant)  by  reason  that  no 
notice  was  given  of  the  business  to  be  transacted.  If  it  were  nob 
held  that  such  notice  was  necessary,  all  acts  might  be  done  at 
adjourned  meetings,  and  the  provisions  of  sect.  69  altogether 
evaded. 

82—2 
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CoLBBIDOBy  J.  : 

I  agree  in  thinking  that  the  office  was  fall.  The  test  is,  whether 
a  writ  of  mandamus  would  have  gone  to  appoint  Grimshaw  ?  It 
would,  if  Bogerson  was  a  mere  intruder,  and  his  acts  only  colour- 
able. But  that  cannot  be  said.  Appointment  under  seal  is  not 
shown  to  be  necessary.  If  not,  ratification  may  amount  to  appoint- 
ment. To  hold  that  a  party  placed  in  office  by  an  irregular 
appointment,  and  acknowledged  in  the  exercise  of  that  office  for 
many  years,  can  be  dismissed  by  merely  appointing  another  would 
produce  very  serious  consequences.  For  my  impression  is  (and  I 
think  that  of  the  rest  of  the  Court)  that  the  coroner  is  not  a 
corporate  officer  within  the  meaning  of  stat.  32  Geo.  III.  c.  58  (i), 
and  therefore  he  may  be  removed  after  more  than  six  years'  tenure 
of  office.  But  I  think,  moreover,  that  Grimshaw  was  improperly 
appointed,  not  so  much  for  want  of  notice  of  the  meeting  at  which 
the  appointment  took  place  as  for  want  of  summons.  It  is  the 
summons  which  by  sect.  69  is  required  to  contain  the  specification 
of  the  business  to  be  transacted.  And  I  cannot  think  that  this 
necessity  can  be  evaded  by  the  form  of  adjourning  a  quarterly 
meeting.  The  principle  I  take  to  be,  that  a  quarterly  meeting 
[  *766  ]  *may  indeed  be  adjourned  to  complete  unfinished  business,  and 
that  in  such  cases  no  summons  may  be  necessary ;  but  that  no 
fresh  business  which  may  casually  arise  can  be  transacted  at  this 
adjourned  meeting,  unless  notice  and  summons  have  been  issued 
as  required  by  sect.  69  (2). 

Erle,  J.  concurred  on  both  grounds. 

Judgment  for  the  Croton. 


1847.  EICHAEDSON  v.  CHASEN. 

JwM  7 
•  (10  Q.  B.  756—759  ;  S.  C.  16  L.  J.  Q.  B.  341 ;  11  Jur.  890.) 

^        ->  Where  the  declaration  for  breach  of  an  agreement  to  assign  a  lease 

alleged  that  plaintiff  had  been  '*piit  to  great  expenses,  amounting  to  a 
large  sum  of  money  "  Ac,  in  investigating  the  title : 

Held  that  he  might,  by  way  of  damage,  recover  the  amount  of  a  bill  of 
costs  due  to  his  attorney  for  investigating  the  title,  though  such  bill  was 
not  paid  before  action  brought. 

Assumpsit  on  breach  of  an  agreement,  by  which  defendant  under- 
took to  sell  his  interest  in  a  public-house,  and  to  make  an  effectual 

(1)  Eepealed,  S.  L.  K.  Act,  1887;  (2)  Municipal     Corporations    Act, 

see  now  Municipal  Corporations  Act,      1882,  s.  22,  and  Sch.  II. — A.  C. 
1882,  s.  225.— A.  C. 
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assignment  thereof ;  averment  that  plaintiff  "  hath  been  necessarily  Richabdbok 
put  to  great  expenses,  amounting  to  a  large  sum  of  money,  to  wit     ghabsn. 
200Z.,  in  and  about  the  endeavouring  to  procure  such  title,  sale  and 
assignment  as  aforesaid,  and  in  and  about  investigating  the  said 
title." 

Plea :  payment  of  money  into  Court,  and  that  plaintiff  had  not 
sustained  damages  ultra. 

Beplication :  damages  vitra.    Issue  thereon. 

On  the  trial,  before  Lord  Denman,  Ch.  J.,  at  the  London  sittings 
in  last  Hilary  vacation,  it  appeared  that  the  plaintiff  had  incurred 
a  bill  of  costs  for  investigation  of  the  title ;  but  that  he  had  not 
paid  the  bill  until  after  action  brought.  His  Lordship  directed  the 
jury  that  the  ^plaintiff  was  entitled  to  recover  the  amount  of  such  L  *7f7  ] 
bill ;  and  the  plaintiff  had  a  verdict.  Leave  was  given  to  move  to 
reduce  the  damages  by  striking  off  such  amount,  if  the  Court 
should  hold  that  the  allegation  that  plaintiff  had  been  "put  to 
great  expenses"  was  not  sustained  without  proof  of  actual 
payment. 

Humfrey,  in  last  Easter  Term,  obtained  a  rule  nisi  accordingly. 
He  cited  Jones  v.  Lewis  (i)  and  Taylor  v.  Higgins  (2). 

Watson  and  Warren  now  showed  cause : 

The  declaration  is  in  the  usual  form  :  2  Chitty  on  Pleading,  211, 
212  (8).  The  attorney  to  whom  the  bill  of  costs  was  due  was  the 
plaintiff's  agent;  and  any  money  paid  by  the  attorney  might  be 
taken  as  paid  by  the  plaintiff.  But  the  phrase  "  put  to  expense  " 
is  fully  satisfied  by  showing  that  the  plaintiff  was  obliged  to  employ 
others  for  whose  service  he  may  be  compelled  to  pay.  Li  Dixon  v. 
BeU  (4),  an  action  for  injury  to  a  servant,  the  declaration  stated  that 
plaintiff  had  been  put  '*  to  great  expense  in  medicines,"  &c. ;  and 
Lord  Ellbnbobouoh  told  the  jury  that  they  were  to  consider 
the  amount  of  the  surgeon's  bill  as  paid  by  the  plaintiff,  since 
the  surgeon  could  compel  the  payment  of  it :  a  new  trial  was 
moved  for  by  the  defendant ;  but  the  ruling  on  this  point  was  not 
objected  to.    *    ♦    * 

Humfrey  and  Clecuhy^  contra :  [  76«  ] 

If  the  plaintiff  had  personally  investigated  the  title,  his  position 

(1)  9  DowL  P.  C.  143.  (4)  17  E.  R.  808  (1  Stark.  N.  P.  0. 

(2)  8  East,  169.  287). 

(3)  7ihed. 
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BicHARDsoN    might  be  better  than  it  is ;  for,  at  present,  he  cannot  say  that  he 

Ohassn.      had  spent  either  time  or  money.    But,  if  a  man  says  he  has  been 

put  to  expense,  he  must  be  taken  to  mean  expense  of  money.    Had 

the  plaintiff  alleged  merely  that  he  had  become  ''  liable  to  pay,"  he 

might  have  recovered.     *     ♦     ♦ 

[  759  ]       Lord  Dbnman,  Ch.  J. : 

If  a  plaintiff  chooses  to  allege  in  his  declaration  that  he  has  paid 
money,  he  must  prove  that  he  has  paid  it ;  but,  if  he  merely  says 
that  he  has  been  ''  put  to  expense,"  the  allegation  is  satisfied  by 
proof  that  he  has  incurred  a  liability  to  pay. 

Pattbson,  J. : 

In  the  cases  cited  for  the  defendant  the  declaration  alleged  that 
the  plaintiff  had  "  paid  "  or  had  been  ''  forced  to  pay ; "  so  that  the 
question  was  simply  as  to  the  fact  of  payment. 

CoLBRiDGE,  J.  concurred. 

Erle,  J. : 

I  think  the  precedents  have  commonly  been  in  this  form,  and 
that  usage  has  attached  to  the  word  '*  expense  "  a  meaning  which 
does  not  include  actual  payment. 

Rule  disclmrged. 


1W7.  THOMAS   V.   FEEDRICKS, 

Juns  10. 

(10  a  B.  775—784 ;  S.  C.  16  L.  J.  Q.  B.  393;  11  Jur.  942.) 

^        J  Declaration  on  a  written  agreement,  not  under  seal,  by  plaintifP  to  let 

land  to  defendant  with  right  of  sporting,  defendant  to  make  satis&uition  to 
plaintiff's  tenants  for  damage  done  by  game  on  their  farms,  the  amount  to 
be  ascertained  by  a  valuer  to  be  chosen  by  each  party,  and  an  umpire : 
averment,  that  defendant  entered,  and  preserved  the  game,  which  did 
damage  to  the  tenants ;  that  defendant  was  requested  by  plaintiff  to 
appoint  a  valuer :  breach,  that,  although  within  a  reasonable  time  a  valuer 
was  appointed  by  plaintiff  and  notice  thereof  given  to  defendant,  luid 
plaintiff  requested  him  to  give  the  name  of  a  referee  on  his  part,  and  fix  a 
time  &c.  of  meeting  to  ascertain  the  damage  &c.,  in  default  of  which  the 
plaintiff's  valuer  would  alone  ascertain  the  damage  done,  yet  defendant  did 
not  give  notice  to  plaintiff  of  any  valuer  chosen  by  him,  nor  has  ever  made 
satisfaction  &c. 

Held :  1.  That  after  verdict  it  must  be  taken  that  the  declaration  alleged 
a  refusal  by  defendant  to  appoint  a  valuer. 

2.  That,  although  the  right  to  shoot  did  not  pass  under  thia  contract, 
being  an  incorporeal  hereditament,  yet  the  agreement  to  make  compensation 
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wae  yalid,  and  good  ground  for  an  action,  defendant  haying  had  the  full       Thomab 
benefit  of  the  agreement.  v. 

3.  That,  for  the   same  reason,   the  declaration  was  not  bad  for  not    ^"D^roM. 
averring  performance  of  a  condition  precedent. 

4.  The  jury  having  found  that  plaintiff  did  not  give  notice  in  a  reason- 
able time  of  his  appointment  of  a  valuer :  Held,  on  motion  for  judgment 
non  obstante  veredicto,  that,  inasmuch  as  defendant  had  refused  to  appoint 
altogether,  this  was  an  immaterial  allegation. 

5.  Defendant  having  refused  an  offer  of  the  plaintiff  to  rectify  an  alleged 
defect  in  the  assessment  of  damages,  viz.  that  it  included  damages  done  by 
rabbits:  Held  that  he  was  not  entitled  to  a  new  trial  on  account  of 
misdirection  by  the  Judge  in  directing  the  jury  to  include  such  damages. 

Assumpsit.  The  declaration  set  out  the  following  agreement  in 
writing.  "  Mr.  Goring  Thomas  hereby  agrees  to  let  to  Mr.  Frederick 
FredrickB,  who  hereby  agrees  to  take  from  him,  the  house  at  Llanon 
in  the  county  of  Carmarthen,  with  the  field  adjoining,  lately  in  the 
occapation  of  Mr.  Thomas,  and  the  free  and  exclusive  right  of 
sporting  over  Mr.  Thomas's  different  farms  in  the  several  parishes 
of  Llanon  and  Llanelly  "  (with  an  exception,  not  now  material), 
''  together  with  the  use  of  the  keeper's  lodge  and  dog-kennels  "  &c., 
"  for  the  space  of  two  years  from  Lady  Day,  1848,  at  the  yearly 
rent  of  521.  10«.  payable  quarterly,  and  free  and  clear  of  all  deduc- 
tions whatsoever.  Mr.  Fredricks  "  to  pay  rates  and  taxes,  to  keep 
the  lodge  &c.  in  repair.  *'  Mr.  Fredricks  also  agrees  to  pay  the  hire 
of  gamekeepers,  and  all  other  expenses  incident  to  the  preservation 
of  the  game,  and  to  make  satisfaction  to  *Mr.  Thomas's  tenants  for  [  *776  ] 
any  damage  done  by  the  game  upon  their  respective  farms,  as  well 
as  to  the  tenants  of  any  other  farms  over  which  Mr.  Thomas  has 
hitherto  sported  and  over  which  Mr.  Fredricks  may  continue  to 
preserve  the  game ;  the  amount  of  such  damage  to  be  ascertained 
by  two  indifferent  persons,  one  to  be  chosen  by  each  party ;  and, 
in  the  event  of  any  disagreement  between  the  referees,  by  an  umpire 
to  be  chosen  by  them."     (The  remainder  is  now  immaterial.) 

Averment,  that  afterwards,  to  wit  on  &c.,  in  consideration  that 
the  plaintiff  then  promised  the  defendant  &c.  (mutual  promises 
to  fulfil  the  agreement).  That  defendant  thereupon  entered  and 
became  possessed  for  the  term  of  two  years,  in  the  agreement  men- 
tioned. That,  during  the  said  term,  one  John  Edwards  was,  and 
down  to  the  making  of  the  agreement  afterwards  mentioned  con- 
tinued to  be,  tenant  of  seven  of  the  plaintiff's  farms  (other  than 
the  portion  excepted)  in  the  agreement  mentioned.  That,  during 
the  said  [term,  defendant  continued  to  preserve  game  on  the  said 
seven  farms,  and  enjoyed  the  exclusive  right  of  sporting  over  them. 
That  during  the  said  term,  and  whilst  the  defendant  so  preserved 
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Thomas  the  game,  to  wit  on  <bc.,  the  said  game  so  preserved  by  defendant 
FBKDIUCK9.  upon  the  said  last  mentioned  farms  did  great  damage  to  the  said 
last  mentioned  farms,  to  wit  to  the  amoant  &c. :  that  defendant 
had  notice  of  such  damage,  to  wit  on  &c.,  and  was  then  requested 
by  plaintifif  and  the  said  John  Edwards,  as  such  tenant  to  plaintiff, 
to  choose,  nominate  and  notify  within  a  reasonable  time,  to  wit  &c., 
some  indifferent  person  on  his,  the  defendant's,  part  and  behalf,  to 
ascertain,  together  with  one  indifferent  person  to  be  chosen  and 

[  *777  ]  nominated  on  behalf  of  the  other  party  as  in  the  *said  agreement 
mentioned,  the  amount  of  the  damage.  Breach,  that,  although  the 
said  term  of  two  years,  and  a  reasonable  time  for  the  ascertaining 
of  the  said  damage  as  in  the  said  agreement  mentioned,  and  for  the 
choice,  &c.  of  such  indifferent  person,  &c.,  and  for  the  making  of 
satisfaction  to  the  said  John  Edwards  as  such  tenant  <&c.,  had 
elapsed  long  before  the  commencement  of  this  suit,  and  although 
within  such  reasonable  time,  to  wit  on  &;c.,  one  indifferent  person, 
to  wit  one  William  Moody,  on  the  part  of  the  other  of  the  said 
parties  as  in  the  said  agreement  mentioned,  was  chosen  and  nomi- 
nated, and  notice  thereof  afterwards,  and  within  such  reasonable 
time  as  aforesaid,  to  wit  on  &c.,  given  by  and  on  behalf  of  plaintiff 
and  the  said  John  Edwards  as  such  tenant ;  and  although  defen- 
dant was  then,  to  wit  on  &;c.,  requested  by  plaintiff  and  Edwards  to 
apprise  them  within  a  reasonable  time,  to  wit  ten  days  &c.,  of  the 
name  &c.  of  a  referee  on  defendant's  part,  and  to  fix  a  time  and 
place  for  meeting  plaintiff's  referee  to  ascertain  the  damage  &c., 
and  notice  given  by  plaintiff  to  J.  E.  that,  in  default  of  compliance, 
the  said  W.  M.  would  proceed  alone  to  ascertain  such  damage ;  and 
although  the  ten  days  elapsed,  &c. :  yet  defendant  never  at  any  time 
gave  notice  to  plaintiff,  or  J.  E.,  or  W.  M.,  &c.,  of  any  person  chosen 
on  his  part  to  ascertain  the  amount  of  such  damage  &c.,  nor  made 
satisfaction  to  any  amount  for  such  damage. 

The  declaration  proceeded  to  aver  that,  on  the  expiration  of  the 
said  ten  days,  to  wit  on  Ac,  W.  M.,  no  person  attending  on  the  part 
of  defendant,  ascertained  the  damage  aforesaid,  as  amounting  to 
the  sum  &c. ;  nevertheless,  although  plaintiff  had  notice  and  was 

[  '778  ]  requested  &c.,  he  has  refused  to  make  any  satisfaction  *&c.  That 
plaintiff,  as  landlord  of  J.  E.,  had  agreed  with  J.  E.,  by  the  terms 
of  his  tenancy,  to  compensate  him,  J.  E.,  for  all  damage  done  by 
game  preserved  by  plaintiff  during  such  tenancy ;  whereby  plaintiff 
l)eoame  and  still  is  liable  to  pay  to  him  the  said  J.  E.  the  amount 
of  such  damage,  amounting  (to  wit)  to  340/.    Damages,  400/. 
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Pleas,  1.  Nan  ossumpgiL  %  8,  4,  5,  6,  7.  Traversing  different  thomab 
allegations  in  the  declaration.  8.  That,  although  notice,  that  one  fbbdbickb. 
indifferent  person  on  the  part  and  behalf  of  the  other  of  the  said 
parties  had  been  chosen  and  nominated,  was  given  to  the  defen- 
dant, yet  such  notice  was  not  given  to  the  defendant  within 
snch  reasonable  time  as  in  the  said  declaration  mentioned,  in 
manner  and  form  as  in  the  declaration  in  that  behalf  alleged. 
9,  10.   Traversing  other  allegations.     Issues  thereon. 

On  the  trial,  before  Wightman,  J.,  at  the  Carmarthenshire  Spring 
Assizes,  1846,  the  jury  found  for  the  plaintiff  on  the  seven  first 
issues,  damages  60Z.  for  damage  done  by  rabbits  and  game  in  1843; 
451.  for  the  same  in  1844:  and  for  the  defendant  on  the  eighth  issue. 

In  the  following  Term, 

Chilton  obtained  a  rule  to  show  cause  why  judgment  should 
not  be  entered  for  the  plaintiff  on  the  eighth  issue,  non  obstante 
veredicto.    And,  in  the  same  Term, 

E.  V.  Williams,  for  the  defendant,  obtained  a  cross  rule  to  show 
cause  why  judgment  should  not  be  arrested,  on  the  following 
grounds :  1.  That  the  agreement  was  void,  as  it  purported  to  pass 
an  incorporeal  hereditament,  and  was  not  under  seal :  Bird  v. 
Higginson  (i).  *2.  That,  inasmuch  as  the  agreement  was  that  the  [  '779  ] 
damages  were  to  be  assessed  by  referees,  the  defendant's  alleged 
omission  to  give  notice  of  having  appointed  (2)  a  referee  could  not 
make  the  assessment  of  damages  by  the  plaintiff's  referee  alone 
available  to  bind  the  defendant.  Williams  also  obtained  a  rule  nisi 
for  a  new  trial  on  the  ground  that  the  jury,  under  a  misdirection  of 
the  Judge,  had  included,  in  their  assessment  of  damage,  that  which 
was  done  by  rabbits  as  well  as  by  game. 

Chilton  and  Peacock,  in  this  Term  (3),  showed  cause  against 
WiUiams's  rule  to  arrest  judgment : 

1.  Bird  V.  Higginson  (i)  is  distinguishable ;  for  the  consideration 
here  is  executed,  it  being  alleged  that  the  defendant  enjoyed  the 

(1)  2  Ad.  &  El.  696.  Judgment  The  diBcussion  upon  this  objection, 
ftffinned  on  error,  Bird  y.  Higginson,  which  was  a  mere  point  of  pleading  in 
6  Ad.  ft  El.  824.  the  nature  of  a  special  demurrer,  is 

(2)  It  was  held  during  the  argument  omitted. — A.  C. 

tliat  alter  verdict  this  allegation  was  (3)  May  22nd.    Before  Lord  Den- 

equivalent  to  an  allegation  that  the      man,  Ch.  J.,  Fatteson,  Coleridge  and 
defendant  did  not  appoint  a  referee.      Erie,  JJ. 
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Thomas  exclusive  right  of  sporting  daring  the  term.  The  defendant,  there- 
Fkbdbioks.  ^^^'^y  ^^^  ^^^  whole  benefit  of  the  agreement,  and  was  boond  to  pay 
for  it.  Although  tithes  will  not  pass  without  deed,  still,  if  a  party 
bargains  for  tithes  and  retains  them,  he  is  bound  to  pay  for  them. 
So  here,  possibly,  neither  plaintiff  nor  defendant  could  have  been 
compelled  to  perform  the  agreement;  but, it  having  been  performed 
by  one  party,  the  other  is  bound  to  pay.  Supposing  a  man  had 
used  and  enjoyed  a  right  of  way ;  he  could  not  set  up  in  defence 
that  it  was  not  granted  under  seal. 

(Lord  Demman,  Ch.  J. :  Not  if  the  action  were  brought  in  respect 
of  the  enjoyment.    Here,  it  is  brought  in  respect  of  the  agreement 

itself.) 

♦  ♦  ♦  *  ♦ 

[  T80  ]  Butt  and  J.  Oray,  contra  : 

If  a  new  agreement  arose  in  this  case  from  the  actual  enjoyment 
by  the  defendant,  it  may  be  a  question  whether  indebitatus  assumprit 
might  not  lie,  either  in  the  common  form  or  in  that  of  a  special 
declaration  on  such  agreement.  But  the  test,  as  appears  from  Bird 
V.  Iligginson  (i),  is,  whether  the  plaintiff  is  compelled  to  resort  to 
the  void  contract :  if  so,  he  cannot  recover. 

(Pattbson,  J.  referred  to  Mortimer  v.  M'CcMan  (2).) 

Or,  again,  an  action  would  have  lain  for  refusing  to  allow  the  defen- 
dant the  benefit  of  the  agreement,  although  the  agreement  itself 
passed  nothing:  as,  for  not  giving  possession  of  a  house  pursuant  to 

an  agreement :  Coe  v.  Clay  (3). 

*  *  *  *  ♦ 

[  781  ]  As  to  the  first  point  (4), 

Cur.  adv.  rufe. 

Chilton  and  Peacock  next  showed  cause  against  the  rule  for  a 

[  *782  ]      new  trial  on  the  ground  of  misdirection ;  ^having,  on  the  part  of  the 

plaintiff,  offered  to  leave  the  amount  of  damages  to  be  rectified,  if 

wrongly  assessed,  by  arbitration ;  which  offer  was  rejected  by  the 

defendant. 

Butt  and  Gray,  contra,  relied  on  stat.  1  &  2  Will.  IV.  c.  82,  s.  2. 

Cur.  adv.  vult. 

(1)  2  Ad.  &  El.  696 ;  6  Ad.  &  El.  824.      3  Moo.  &  P.  57). 

(2)  65  B.  £.  503  (6  M.  &  W.  58).  (4)  See,   as    to    the    second    point, 

(3)  30  R.  R.  699  (5  Bing.  440;  S,  C,      ante,  p.  505,  note  (2).— A.  C. 
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Butt  and  Gray  then  showed  cause  against  the  rale  for  judg-      Thomas 
ment  non  obstante  veredicto  on  the  eighth  issue.     From  the  opinion    FBiDBioKa. 
given  by  the  Court  ^8  to  the  materiality  of  the  allegation,  that  the 
defendant  never  gave  notice  of  appointing  an  arbitrator,  it  follows 
that  this  issue  is  also  material,  namely,  whether  notice  of  such 
appointment  was  given  on  the  part  of  the  plaintiff. 

Chilton  and  Peacock ^  contra  : 

The  defendant  having  (according  to  the  opinion  of  the  jury  and 
also  of  this  Court)  in  effect  refused  to  appoint  any  valuer,  the 
allegation  that  the  plaintiff  did  not  give  notice  of  such  appointment 
on  his  part  is  quite  immaterial.  C   -  ad      ^  It 

Lord  Dbnman,  Ch.  J.  now  delivered  the  judgment  of  the  Court  on 
the  rule  to  arrest  judgment  or  for  a  new  trial. 

In  this  case  a  motion  was  made  in  arrest  of  judgment,  on  two 
grounds,  one  of  which  was  disposed  of  during  the  argument:  the 
other  was  that  the  agreement  set  out  in  the  declaration  to  let  the 
shooting  over  a  manor  was  void,  because  it  agreed  for  an  incorporeal 
right,  lying  in  grant,  and  passing  only  by  deed. 

But  it  appears  to  us  that  this  ground  cannot  be  sustained ;  for,  [  783  ] 
although  the  agreement  did  not  pass  the  right  to  the  shooting,  still 
it  is  not  for  that  reason  void.  An  agreement  to  execute  a  convey- 
ance is  valid  as  an  agreement,  though  it  does  not  operate  to  pass 
an  estate ;  and  its  validity  is  not  affected  by  the  question  whether 
the  subject  of  the  deed  be  incorporeal  or  corporeal. 

It  was  also  contended  that  the  declaration  ought  to  have  shown 
a  grant  by  deed,  and  that  it  was  therefore  bad  for  not  averring  per- 
formance of  a  condition  precedent.  But,  as  the  right  is  stated  to 
have  been  enjoyed  during  the  whole  period  agreed  for,  and  as  the 
absence  of  a  grant  would  not  occasion  any  damage  to  the  defendant, 
we  should  hold  that  he  had  received  the  substance  of  the  considera- 
tion agreed  for,  even  if  after  verdict  it  must  be  intended  that  a 
grant  was  not  made. 

This  decision  is  not  at  variance  with  Bird  v.  Higginson  (i).  The 
plaintiff  there  failed  in  an  action  for  rent,  or  payment  in  the  nature 
of  rent,  claimed  to  be  due  under  a  similar  agreement,  because 
enjoyment  of  the  right  for  the  time  agreed  for  did  not  appear 
on  the  declaration,  but  only  an  entry  by  the  defendant. 

The   defendant  also  moved  for  a  new  trial,  because  the  jury 
(1)  2  Ad.  &  £1.  696 ;  6  Ad.  &  El.  824. 
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Thomas      included  in  their  verdict  tbe  damage  by  rabbits  as  well  as  that 

Frkdbioks.    by  g&ni6.     But,  inasmuch  as  the  trial  was  properly  conducted 

down  to  the  assessment  of  the  damages,  and  as  the  defendant  has 

refused  every  offer  of  the  plaintiff  to  rectify  any  mistake  in  that 

assessment,  if  there  be  any,  without  setting  aside  the  verdict  on 

the  issues,  and  as  the  injury  done  by  the  rabbits  may  be  considered 

[  *78^  ]      a  consequence  from  the  preservation  of  the  *game,  we  think  that 

he  ought  not  to  obtain  the  advantage  of  objecting  to  the  finding  of 

the  issues  under  the  pretext  of  objecting  to  the  amount  of  damages ; 

and  that  his  rule  must  be  discharged. 

Rule  discharged. 

Lord  Denman,  Ch.  J.,  on  the  following  day  (June  11th),  delivered 
the  judgment  of  the  Court  on  the  rule  for  judgment  non 
obstante  veredicto: 

In  this  case  we  are  of  opinion  that  the  rule  ought  to  be  made 
absolute  for  judgment  for  the  plaintiff,  notwithstanding  the  verdict 
for  the  defendant  on  the  eighth  issue,  finding  that  the  plaintiff  did 
not  notify  to  the  defendant  his  choice  of  an  arbitrator  within  a 
reasonable  time.  It  appears  by  the  record  that  the  defendant  was 
requested  to  appoint  an  arbitrator  on  his  part,  and  refused  to  do 
so  within  a  reasonable  time.  In  effect  he  refused  to  proceed  by 
arbitration.  It  is  therefore  immaterial  whether  the  plaintiff  chose 
an  arbitrator,  or  notified  his  choice,  at  any  time ;  and  the  verdict 
on  this  issue  is  consequently  on  an  immaterial  fact,  and  does  not 
prevent  the  plaintiff  from  having  judgment. 

Rule  absolute  for  judgment  non  obstante  veredicto  on 
the  eighth  issue. 
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JuneJ^.  (10  Q.  B.  796—805 ;  S.  0.  16  L.  J.  M.  C.  167  ;  11  Jur.  819.) 

1^  79^  ]  A  coroner  is  not  entitled  to  any  remuneration  for  holding  an  inquest, 

unless,  in  the  judgment  of  the  Court  of  Quarter  Sessions,  it  was  proper 
that  such  inquest  should  have  been  held ;  and  the  Court  of  Queen's  Bench 
will  not  review  the  judgment  of  the  Sessions  on  this  point. 
But  disbursements  made  by  the  coroner,  under  stat.  7  Will.  IV.  & 
.  1  Vict.  c.  68  (1),  after  the  termination  of  the  inquest,  must  be  repaid  to 
him,  whether  it  was  proper  that  such  inquest  should  be  held  or  not ;  and 
the  Sessions  have  no  power  to  disallow  them. 

Pashley,  in  last  Easter  Term,  obtained  a  rule  nisi  for  a  mandamus, 

directed  to  the  justices  of  the  county  of  Carmarthen,  commanding 

(1)  Eepealed     by     Coroners    Act,      Sch.  m. ;  see  now  ss.  25—28  of  that 
1887  (50  &  51  Vict.  c.  71),  s.  45,  and      Act— A.  C. 


▼OL.  uuuv.]        1847-    Q.  B.    10  Q.  B.  796—798.  509 

them,  in  Quarter  Sessions  assembled,  to  make  an  order  on  the        Bbo. 

treasurer  of  the  said  county  for  payment  to  Mr,  George  Thomas,  justiom  of 

as  one  of  *the  coroners  of  the  said  county,  of  the  sum  of  71.  Qs,  8d.,     cabmab- 

THBK8HIBE. 
claimed  by  him  for  his  fees,  mileage  and  disbursements  in  respect      [  ^797  ^ 

of  two  several  inquests  held  by  him  within  the  district  of  the  county 

for  which  he  was  coroner. 

It  appeared  from  the  affidavit  of  the  coroner,  on  which  the  rule 
was  obtained,  that,  on  2nd  February  last,  one  of  the  superintendents 
of  the  county  police  gave  him  notice  that  a  labouring  man  had 
come  to  his  death  suddenly  in  consequence  of  his  fingers  having 
been  chopped  off  by  a  chaff  cutter,  and  that  the  deceased  was 
during  his  last  illness  in  receipt  of  parish  relief,  and  attended  by 
the  medical  officer  of  the  parish,  and  that  there  was  a  rumour  that 
the  deceased  had  not  received  proper  medical  attention  and  treat- 
ment. The  coroner  also  deposed  that,  on  the  inquest,  he,  at  the 
instance  of  the  jury,  required  the  medical  officer's  attendance:  that 
the  verdict  of  the  jury  was  that  the  deceased  died  of  locked  jaw, 
produced  by  injuries  to  his  fingers,  caused  by  a  chaff  cutter:  .that 
he,  the  coroner,  before  the  inquest,  considered  that  there  was  some 
doubt,  under  all  the  circumstances,  whether  the  medical  treatment 
of  the  deceased  had  been  skilful  and  judicious ;  but  that  it  appeared 
from  the  evidence  taken  on  the  inquest  that  the  medical  officer  was 
free  from  all  blame. 

The  other  inquest  had  been  held  on  the  body  of  a  girl  aged  four 
years,  whose  death  was  stated  to  the  coroner  to  have  been  occa- 
sioned by  her  clothes  accidentally  taking  fire.  It  appeared  upon 
the  inquest  that  the  deceased  was  suffered  by  her  parents  to  be 
alone  in  a  room  in  which  there  was  a  fire,  and  from  which  no 
precaution  had  been  taken  to  defend  her.  The  verdict  of  the  jury 
was,  that  the  child  was  accidentally  burnt  to  death.  It  was  stated, 
in  evidence,  that  about  Michaelmas  ^last  another  child  of  the  same  [  *^798  ] 
parents  was  accidentally  scalded,  and  died  a  few  weeks  afterwards, 
and  that  the  coroner  was  never  informed  of  the  death  of  such  last 
mentioned  child,  or  of  the  accident  that  had  happened  to  it.  It 
was  further  stated,  on  the  coroner's  affidavit,  that  during  the  year 
last  past  he  had  held  twenty-seven  inquests,  and  that  of  such 
number  seven  were  held  on  children  who  had  been  burned  to  death. 
That  such  deaths  were,  in  the  coroner's  belief,  very  frequent  in  the 
county ;  that  in  six  out  of  seven  of  the  last  mentioned  cases  the 
deaths  resulted  from  some  degree  of  neglect  on  the  part  of 
the  parents,  or  others  having  the  custody  of  the  children:  and 
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Big.         that  in  some  of  the  cases  the  neglect  was  so  gross  as  to  render  it 

Justices  ov   doubtfnl  to  the  coroner  whether  it  did  not  amount  to  manslaughter. 

-.St^™«-        As  to  both  inquests,  the  coroner  stated  that,  from  the  informa- 

tion  given  him,  he  conceived  it  to  be  his  duty  to  hold  such  inquests. 

The  affidavit  furnished  the  particulars  of  the  coroner's  claim, 

which  consisted  of  charges  for  money  paid  to  witnesses,  a  fee  of 

12.  Is.  0(2.  to  a  medical  witness  in  the  first  case,  and  also  money 

paid  for  hire  of  room,  and  to  the  jurors,  and  for  the  coroner's  own 

fees,  mileage,  &c.     The  whole  claim  had  been  disallowed  by  the 

Sessions,  on  the  ground  that  they  did  not  consider  either  inquest 

necessary.    In  this  Term  (i). 

Sir  J,  Jervis,  Attorney-General,  and  Crompton  showed  cause : 
and  Pashley  supported  the  rule. 

£  799  ]  The    course  of   argument  (2),   as    to    the   points  decided,   will 

sufficiently  appear  from  the  judgment.     It  was  agreed  that  the 
matter  should  be  disposed  of  on  the  rule. 

Cur.  adv.  vuU. 

LoBD  Denman,  Ch.  J.  now  delivered  judgment : 

Two  questions  arise  in  this  case:  the  first,  whether,  when  the 
coroner  of  a  county  has  held  an  inquest,  paid  a  medical  man  his 
statutable  fee  for  attendance,  and  discharged  the  costs  of  the  jury 
and  witnesses,  the  Court  of  Quarter  Sessions  has  any  discretion  as 
to  allowing  or  disallowing  to  him  his  own  fees,  and  the  repayment 
to  him  of  those  sums  expended,  assumed  to  be  reasonable  in 
amount;  the  second,  whether,  if  the  Quarter  Sessions  has  such 
discretion,  this  Court  has  any  controuling  power  over  their 
exercise  of  it. 

In  examining  into  the  first  of  these  questions,  it  is  quite 
unnecessary  to  go  into  the  ancient  law  respecting  the  office  of 
coroner,  or  the  mode  in  which  his  remuneration  was  provided 
when  first  it  was  thought  right  or  consistent  with  its  high  dignity 
to  assign  him  any ;  for  his  present  payments  depend  entirely  on 

(1)  May  3l8t.  Before  Lord  Den-  The  Justices  of  Norfolk  {^6LBa^.UI), 
man,  Cli.  J.,  Patteson,  Coleridge  and  and  to  severed  old  authorities,  to  show 
Erie,  JJ.  that  the  coroner,  under  the  cizcam- 

(2)  Pashley  impugned  the  authority  stances  stated  in  the  text,  was  bound 
of  Rt!x  v.  Justices  of  Ketit,  10  B.  B.  484  to  hold  the  inquests ;  and  he  contended 
(11  East,  229),  and  referred  to  2  stat.  that  the  coroner  would  have  been 
4  Edw.  I.  (De  officio  coronatoris),  to  liable  to  indictment  and  attachment  if 
the  dictum  of  BULLSR,  J.  in  Hex  v.  he  had  not  held  them. 
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modem  statates.  Of  these  the  first  is  the  25  Geo.  II.  c.  29 (i).  Rbo. 
This  is  an  Act,  among  other  things,  ''for  giving  a  proper  reward  justioksof 
to  coroners  for  the  due  execution'  of  their  office,"  and  commences,  thknshibub, 
with  stating,  in  the  preamble,  that  the  fee  given  by  stat.  8  Hen.  VII. 
e.  1(2),  was  not  an  adequate  reward  for  the  general  execution  of  the 
office;  it  then  enacts  that,  to  the  end  'Hhat  coroners  may  be 
encouraged  ♦to  execute  their  office  with  diligence  and  integrity,"  a  I  *^^  1 
certain  fee  and  mileage  shall  be  paid  them  for  every  inquisition 
(except  in  respect  of  bodies  dying  in  prison)  which  shall  be  duly 
taken.  The  2nd  section  provides  for  the  case  of  persons  dying  in 
prison,  and  enacts  that,  for  every  inquisition  which  shall  be  duly 
taken  in  such  case,  so  much  money,  not  exceeding  20s,,  shall  be 
paid  as  the  justices  in  General  or  Quarter  Sessions  shall  think  fit 
to  allow  as  a  recompense  for  the  labour,  pains  and  charges  of  the 
coroner  in  taking  such  inquisition.  In  the  first  case  the  sum  is 
fixed,  and  the  same,  on  every  occasion,  the  mileage  alone  being 
to  be  ascertained ;  in  the  latter  the  sum  is  to  be  determined  by  the 
justices  within  the  limit  of  20s. ;  in  both  cases  the  Legislature  con- 
templates reward  and  remuneration  for  services  rendered,  and  in 
both  speaks  of  inquisitions  duly  taken.  The  due  taking  of  the 
inquisition  seems  to  us  a  condition  precedent  to  the  being  entitled 
to  the  reward ;  if  the  payment  be  made  as  of  course  without 
the  controul  of  any  one,  and  without  consideration  whether  the 
inquisition  was  duly  taken,  the  Act,  instead  of  operating  as  an 
encouragement  to  the  execution  of  the  office  with  diligence  and 
integrity,  might  lead  directly  to  its  being  performed  negligently  and 
dishonestly.  And  ''  due  taking  "  implies  not  only  care  and  dili- 
gence in  the  taking,  but  the  taking  under  such  circumstances  as 
make  it  proper  that  it  should  be  taken.  This,  in  substance,  was 
the  view  taken  of  this  statute  by  this  Court  in  Rex  v.  Justices  of 
Kent  (3),  with  which  we  entirely  concur.  And,  if  this  view  be 
correct,  it  is  obvious  that,  in  the  first  instance  at  least,  the  justices 
in  Sessions,  who  are  to  make  the  order  for  payment,  must  exercise  a 
discretion  *in  determining  whether  the  coroner's  conduct  has  been  [  *soi  ] 
such  that  the  order  ought  to  be  made. 

But,  if  they  must  in  the  first  place  exercise  a  discretion,  the 
second  question  made  arises,  and  is  of  easy  solution.  The  Act 
which  empowers  them  to  exercise  it  gives  no  appeal  to  this  Court : 

(1)  Bepealed,  50  &  51  Vict.  c.  71,  S.  L.  B.  Act,  1863,  and  as  to  Ireland 
8. 45.  by  S.  L.  (L)  R  Act,  1872. 

(2)  Bepealed   as    to    England   by         (3)  10  B.  B.  484  (11  East,  229). 
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Bbo.  and  it  is  an  inflexible  rule  that  there  is  no  direct  appeal  to  this  Court 
JusTioEs  OF  from  the  Quarter  Sessions,  unless  it  is  expressly  given  by  statute. 
THi^smsE.  ^^^  *^^^  general  rule  of  law  operates  most  conveniently  in  this 
case  and  the  like.  Whether  or  not  an  inquest  has  been  duly  taken 
is  a  question  depending  on  a  variety  of  circumstances,  which  can 
hardly  be  made  to  appear  on  affidavits  so  satisfactorily  as  on  an 
oral  examination  by  the  justices,  either  in  committee  or  in  Court; 
and,  assuming  the  absence  of  any  corrupt  bias,  they  are  so  much 
more  likely  to  come  to  a  right  conclusion  on  such  an  examination 
than  we  could  be  on  affidavits,  that  we  should  be  very  unwilling 
to  take  the  review  of  their  decision.  If,  indeed,  there  were  any 
ground  for  imputing  a  corrupt  purpose,  there  may  be  an  inherent 
power  in  this  Court  which  would  enable  us  indirectly  to  compel 
the  Sessions  to  do  justice ;  but,  without  expressing  our  entire  con- 
currence in  their  present  decision,  we  say,  as  was  said  in  the 
case  before  referred  to,  we  do  not  "  see  any  occasion  to  interfere  " 
.with  it. 

But  it  was  contended  that,  whatever  might  be  decided  with  regard 
to  the  coroner's  own  remuneration  under  stat.  26  Geo.  II.  c.  29, 
yet,  as  to  the  different  sums  which  he  has  paid  out  of  his  own 
pocket,  under  different  subsequent  statutes,  these  were  compulsory 
payments  by  him,  and,  as  to  these,  by  the  statutes  in  question  he 
is  entitled  to  be  reimbursed,  and  the  Sessions  have  no  discretion. 
[  *802  J  These  are,  a  fee  of  IZ.  Is.  to  a  medical  witness  ^summoned  by  the 
coroner  on  one  of  the  inquests,  the  hire  of  the  room  in  which  the 
inquests  were  held,  payments  of  1«.  to  the  jurors,  and  some  small 
incidental  and  necessary  expenses.  These  charges  are  either  fixed 
in  amount  by  statute,  or  their  maximum  is  limited  by  an  order 
of  Sessions;  and  the  coroner  is  compelled  to  pay  them,  by  stat. 
7  Will.  IV.  &  1  Vict.  c.  68,  s.  1  (i),  "  immediately  after  the  ter- 
mination of  the  proceedings."  The  statute  goes  on  to  enact,  that 
the  "  sums  so  advanced  and  paid  shall  be  repaid  to  the  said 
coroner  in  manner  hereinafter  mentioned."  The  manner  is  stated 
in  the  third  section :  within  four  months  after  holding  any  inquest, 
the  coroner  is  to  lay  a  full  and  true  account  before  the  justices 
in  Sessions,  accompanied  by  such  vouchers  as  under  the  circum- 
stances they  shall  think  reasonable  to  require,  and  they  may,  ^'  if 
they  think  fit,  examine  the  said  coroner  on  oath  as  to  such 
account,*'  and,  "on  being  satisfied  of  the  correctness  thereof,"  they 

(1)  Repealed  by  Coroners  Act,  1887  (50  &  61  Vict  c.  71),  s.  45,  and  Sch.— 
A.  C. 
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shall  make  an  order  on  the  treasurer  of  the  coanty  for  payment  Reo. 
to  him,  **  not  only  of  the  sum  due  to  him  on  such  account,  but  also  justtcks  of 
of  a  sum  of  six  shillings  and  eight  pence  for  every  inquest  holden  Cabmab- 
by  him  as  aforesaid,  over  and  above  all  other  fees  and'  allowances 
to  ^hicb  he  is  now  by  law  entitled."  Perhaps  a  distinction  might 
be  taken  between  the  summoning  of  a  medical  witness,  and  the 
other  expenses  now  in  question,  on  the  score  of  necessity  ;  but  the 
propriety  of  requiring  the  presence  of  the  medical  attendant  of 
the  deceased  in  every  case  in  which  the  death  is  proper  or  be 
inquired  into  at  all  is  so  unquestionable  as  almost  to  amount  to 
a  necessity ;  and  it  is  better  perhaps  to  class  it  among  the  neces- 
sary expenses  of  a  proper  inquest.  Now  the  statute  has  no  words 
in  it  like  those  of  stat.  *25  Geo.  II.  c.  29  ;  and,  although  the  jus-  [  *803  ] 
tices  are  empowered  to  examine  the  coroner  on  oath,  the  context 
seems  to  show  that  it  is  rather  with  regard  to  the  expenses  having 
been  actually  incurred  and  discharged,  and  the  rate  of  payment, 
where  he  has  any  discretion,  being  proper,  than  as  to  any  other 
circumstances.  This  does  not,  indeed,  conclude  the  question.  In 
this  statute,  and  the  preceding  one  of  6  &  7  Will.  lY.  c.  89  (i), 
which  are  statutes  for  securing  the  attendance  of  medical  witnesses, 
and  providing  for  the  payment  of  the  expenses  of  inquests,  it  was 
not  to  be  expected  that  any  thing  would  appear  as  to  the  propriety 
of  holding  the  inquest.  The  bailiff  who  summoned  the  jurors,  the 
jurors  who  attended  upon  the  precept,  the  witnesses  who  appeared 
when  called  on,  were  all  bound  to  obey  the  authority  under  which 
they  acted ;  and  their  remuneration  could  not  justly  be  dependent 
on  the  propriety  of  the  coroner's  determination  to  hold  the  inquest. 
So  also  the  householder  who  let  his  room  for  the  purpose  of  the 
meeting  could  not  be  expected  to  inquire  whether  the  coroner  did 
right  or  wrong  in  holding  it.  In  these  statutes,  therefore,  any 
thing  which  raised  that  question  would  have  been  quite  out  of  place. 
And  this  consideration  seems  to  furnish  the  ground  for  deciding 
this  part  of  the  rule.  By  the  law,  as  it  stood  before  these  statutes, 
it  appears  by  the  preamble  to  stat.  7  Will.  IV.  &  1  Vict.  c.  68, 
these  charges,  excepting  that  for  medical  witnesses,  were  not  cer- 
tainly provided  for  by  law,  and  were  usually,  without  any  lawful 
authority,  paid  out  of  the  poor  rate ;  the  charge  for  medical  wit- 
nesses was  by  stat.  6  &  7  Will.  IV.  c.  89,  directed  to  be  so  paid 
under  an  order  from  the  coroner.  When  the  coroner  himself  was 
not  the  person  who  paid  the  charges,  but  the  payment  was  *made  [  *804  ] 
(1)  Eepeoled,  except  as  to  Ireland,  by  60  &  61  Vict,  a  71,  s.  45.— A.  C. 
R.R. ^VOL.  LXXIV.  88 
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Bao.  by  the  overseers  under  the  coroner's  order,  whether  issaing  by 
JU8TICI8  OF  usage  or  under  the  statute,  it  is  clear  that  the  overseers  could  not 
mmvmuim,  resist  the  payment  on  the  ground  merely  that  the  coroner  ought 
not  in  the  exercise  of  his  discretion  to  have  held  the  inquest ;  for 
the  coroner's  act  was  just  as  binding,  his  legal  authority  as  great, 
the  finding  of  the  inquisition  as  valid,  where  there  was  indiscretion 
in  holding  the  inquest  as  where  it  was  most  proper  to  do  so.  If 
this  were  so  before  the  statute,  it  seems  to  us  that  the  state  of 
things  is  not  altered  now,  merely  because  for  convenience  the 
coroner  is  made  to  pay  the  charges  in  the  first  instance ;  he  puts 
nothing  into  his  own  pocket  by  so  doing :  he  is  merely  the  agent 
of  the  county  treasurer  in  paying  the  money,  for  which  before 
the  statute  he  used  to  make  an  order  that  was  obeyed  by  the 
overseer :  and,  as  the  payment  is  equally  a  valid  and  legal  payment 
in  respect  of  the  parties  to  whom  it  is  made,  so  he  is  entitled  to  be 
repaid  by  the  justices  when  they  are  satisfied  of  the  correctness  of 
the  account. 

And  this  conclusion  upon  the  whole  meets  the  justice  of  the 
case  as  well  as  it  agrees  with  the  natural  construction  of  the 
statutes.  All  temptation  to  hold  inquests  unnecessarily  is  removed 
by  making  the  coroner's  own  remuneration  depend  on  the  decision 
of  the  justices,  formed  on  an  examination  of  all  the  circumstances. 
But  those  who  obey  his  authority,  as  they  must  do,  in  giving  their 
attendance  and  taking  part  in  any  inquest,  have  their  remunera- 
tion certain  ;  while,  if  he  errs  through  inconsideration  or  officious- 
ness,  he  is  not  punished  to  such  an  extent  as  might  tend  to  make 
him  improperly  slow  in  the  execution  of  his  ofSce,  which  might 
[  •SOS  ]  be  the  case  if  he  held  every  inquest  at  the  peril,  not  merely  *of 
losing  his  own  time  and  labour,  but  being  saddled  with  all  the 
expenses  of  the  inquiry. 

The  rule,  therefore,  will  be  absolute  as  regards  the  expenses  paid 
by  the  coroner,  and  discharged  as  to  his  own  allowances. 

Ride  absolute  {accordingly. 
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REG.  V.  The  INHABITANTS  of  UPTON  ST.  LEONARD'S.        i847. 

Jdn,  28. 
(10  Q.  B.  827—838 ;  S.  C.  16  L.  J.  M.  0.  84 ;  llJur.  306  ;  12  Jur.  11.)  juns  11,  12. 

The  Court  of  Q.  B.  granted  an  information  against  the  inhabitants  of  a         rToT*! 
parish  for  non-repair  of  a  road»   where   it   was  deposed  that  a  bill  of  "^ 

indictment  had  been  preferred  at  the  Assizes,  but  thrown  out  by  the  grand 
jury ;  that  two  of  the  grand  jurors  were  proprietors  of  land  in  the  parish ; 
that  one  of  them,  who  had  acted  on  behalf  of  the  parish  at  an  earlier  stage 
of  the  dispute,  had  stated  to  the  foreman  that  the  road  was  useless ;  and 
that  both  had  taken  an  active  part  in  opposing  the  finding  of  the  indict- 
ment ;  such  depositions  being  contradicted  only  by  general  statements  that 
the  two  had  taken  no  undue  or  active  part  in  opposing  the  finding. 

An  order  for  the  examination  of  a  witness,  resident  in  England,  but 
unable  from  illness  to  attend  the  trial,  cannot  be  made  in  a  criminal 
prosecution,  either  by  the  common  law  authority  of  the  Court  or  under 
Stat.  1  WiU.  IV.  c.  22  (I). 

Pashley,  in  Michaelmas  Term,  1846,  obtained  a  rule  calling 
upon  the  inhabitants  of  the  parish  of  Upton  St.  Leonard's,  in 
Gloucestershire,  to  show  cause  why  an  information  should  not  be 
exhibited  against  them  for  not  repairing  certain  highways  or  roads 
within  the  said  parish ;  upon  notice  to  be  given  to  the  church- 
wardens and  the  surveyors  of  the  highways  of  the  parish. 

The  affidavits  on  which  the  rule  was  obtained  stated  that  Mr.  [  828  ] 
Organ,  an  occupier  of  land  in  Upton  St.  Leonard's,  and  in  another 
parish,  Bamwood,  in  Gloucestershire,  instructed  his  solicitor  to 
apply  to  the  magistrates  of  the  division  for  an  order  upon  the  two 
parishes,  under  stat.  5  &  6  Will.  IV.  c.  50  (2),  to  repair  a  road  lead- 
ing from  the  village  of  Upton  St.  Leonard's  to  the  village  of  Bam- 
wood. A  summons  was  obtained,  on  Organ's  information  and 
complaint,  against  the  surveyors  of  the  two  parishes,  who  appeared 
at  the  hearing  and  denied  the  liability.  The  final  hearing  was 
postponed  with  a  view  to  an  arrangement,  the  negotiation  for  which 
ultimately  failed.  A  further  hearing  then  took  place,  at  which  Mr. 
Walters,  a  magistrate  and  proprietor  of  land  in  Bamwood,  attended 
as  the  acting  representative  of  that  parish:  and  a  solicitor  also 
appeared  on  behalf  of  the  two  parishes.  These  two  gentlemen 
opposed  the  repairing  of  the  road,  contending  that  it  was  not  a 
carriage  road,  and  disputing  the  liability.  The  justices  then,  under 
sect.  96,  ordered  a  bill  to  be  preferred  at  the  next  Gloucestershire 
Assizes.  A  negotiation  for  a  reference  to  a  barrister  afterwards 
took  place ;  which  was  broken  off  on  the  refusal  of  Mr.  Walters  to 

(1)  Se.   3—5    and    8—11    of    this      p.  620,  note  (3),  and  p.  622,  note  (6), 
Act   were   superseded   by    R.   S.   C.      —A.  0. 
Ord.  XXXVU.  rr.  5  rf  acg.,  and  were  (2)  Sect.  94. 

repealed  by  S.L.B.  Act,  1883 ;  ^bQpo$t, 

88—2 


516  1847.    Q.  B.     10  Q.  B.  828—880.  [b.b. 

Rio.  consent,  he  saying  that  it  was  better  the  question  should  be  decided 
Thb  Ikhabi-  by  the  Court  on  the  indictment,  as  the  reference  to  a  barrister 
would  not  save  much  expense,  and  his  decision  could  not  put  the 
matter  to  rest  so  effectually  as  the  decision  of  a  Judge  of  Assize. 
The  indictments  were  preferred  at  the  Assizes,  when  seven  wit- 
nesses attended,  and  were  sworn  to  give  evidence  before  the  grand 
jury.  Their  names  were  indorsed  on  the  back  of  the  bills :  but  five 
only  were  called  in  and  examined  before  the  grand  jury.  Mr.  Walters, 
[  *829  ]  *and  Mr.  Hunt,  a  magistrate  who  had  signed  the  order  for  preferring 
the  bills,  and  who  was  a  proprietor  of  land  in  both  parishes,  were 
sitting  on  the  grand  jury.  The  bills  were  thrown  out.  It  was  deposed 
by  witnesses  who  appeared  before  the  grand  jury  that  Walters  and 
Hunt  took  an  active  part  in  opposing  the  finding  of  the  indictments, 
and  that  Walters  said  to  the  foreman  of  the  grand  jury  that  the  road 
was  perfectly  useless.  The  affidavits  also  contained  statements  to 
show  that  the  road  was  public,  and  the  liability  to  repair:  and  it  was 
sworn  that  this  evidence  was  given  before  the  grand  jury. 

In  answer,  Mr.  Walters  deposed  that  he  "  did  not  take  any  undue 
part  in  relation  to  the  said  bills,  and  that  the  said  bills  were  ignored 
in  consequence  solely  of  the  insufficiency  of  the  evidence  given  by 
the  witnesses  who  appeared  in  support  thereof; "  *' that  he  did  not 
take  any  active  part  in  opposing  the  finding  of  the  said  bills,"  "  and 
that  the  only  part  he  took  was  that,  in  his  capacity  of  a  grand  jury- 
man, he  put  such  questions  to  the  witnesses  as  he  thought  would  best 
elicit  the  facts  of  the  case."  Mr.  Hunt  also  made  an  affidavit,  in 
which  he  denied  his  having  unduly  interfered,  in  the  same  terms 
as  those  used  by  Mr.  Walters.  The  foreman  of  the  grand  jury 
deposed  that  Walters  and  Hunt  '*  did  not  take  any  further  or  other 
part  in  the  proceedings  on  the  said  bills  than  the  part  usually  taken 
by  grand  jurymen  in  examining  witnesses,  and  did  not  attempt,  in 
any  way,  to  bias  or  influence  the  others  of  the  said  grand  jury;** 
"  that  all  the  witnesses  whose  names  were  indorsed  on  the  said  bills 
were  called,  and  such  of  them  as  appeared  were  examined ;  and  that 
the  said  grand  jury,  as  this  deponent  verily  believes,  decided  solely  on 
[  ♦830  ]  the  evidence  so  adduced."  ♦One  other  grand  juryman  deposed  to  the 
same  effect,  not  negativing  the  interference  of  Walters  and  Hunt 
more  specifically.  The  under-sheriff  of  the  county  deposed  that,  at 
the  Quarter  Sessions  next  after  the  Assizes  before  mentioned,  no 
grand  jurymen  were  summoned  from  either  of  the  two  parishes  (i). 

(1)  The  affidavits  in 'answer  con-      of  negativing  the  liability;   but  the 
tained  also  depositions  for  the  purpose      counsel  who  opposed  the  rule  did  not. 
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In  Hilary  Term,  1847  (i),  Bm. 

Whateley  and  G.  K.  Richards  showed  cause :  ^ TLMTraoF^ 

The  affidavits  raise  no  case  for  a  criminal  information.  It  appears  lkonard^a. 
that  all  the  witnesses  have  been  heard.  In  4  Bac.  Abr.  406  (2),  tit. 
Informations  (B),  many  instances  certainly  appear  of  criminal 
informations  in  cases  where  now  no  such  informations  would  be 
granted :  they  are  collected  from  4  Hawk.  P.  C.  85  (d),  B.  ii.  ch.  26. 
B.  1.  They  include  batteries,  cheats,  seductions  of  young  men  or 
women  into  improper  marriages,  and  many  other  offences  which 
would  now  be  left  to  indictment.  But,  in  4  Bac.  Abr.  281,  tit. 
Highways  (G),  it  is  said  that  the  Court  of  King's  Bench  "  never  give 
leave  to  file  an  information  for  not  repairing  a  highway,  unless  it 
appear  that  the  grand  jury  have  been  guilty  of  gross  misbehaviour 
in  not  finding  the  bill";  and  Rex  v.  Steyning  (4)  is  cited.  The 
reason  given,  that  **  the  fine  set  on  conviction  upon  an  information 
cannot  be  expended  in  the  repair  of  the  highway ;  whereas  on  an 
indictment  it  is  always  so  expended,"  is  perhaps  not  *quite  satisfac-  [  *88i  ] 
tory  now,  as,  under  stat.  5  &  6  Will.  lY.  c.  50,  s.  96,  it  seems 
that  all  fines  are  to  be  applied  to  the  repair.  In  Rex  v.  Oreen  (5)  this 
Court  appears  to  have  laid  down  a  rule  like  that  suggested  in  Bacon^ 
saying, "  that  if  a  bill  had  been  preferred  before  the  grand  jury,  at  the 
Assizes,  and  the  nuisance  proved,  and  the  jury  had,  notwithstanding, 
refused  to  find  the  bill,  that  might  have  been  an  inducement  to  the 
Court  to  grant  this  motion."  The  nuisance,  of  which  proof  is  to  be 
so  required,  appears  to  be  something  more  than  mere  non-repair. 
It  seems,  indeed,  that  there  is  a  precedent,  in  the  Crown  Office,  of 
a  criminal  information  granted  against  the  inhabitants  of  Berkshire 
for  not  repairing  a  bridge  (6).  Stat.  4  &  5  W.  &  M.  c.  18,  which 
(sect.  2)  (7)  put  an  end  to  the  exhibiting  of  criminal  informations 
without  leave  of  the  Court,  except  by  the  Attorney -General,  does  not 
point  out  the  occasions  on  which  the  Court  ought  to  act :  but,  since  that 
statute,  informations  have  been  granted  more  cautiously  than  before. 
In  Rex  V.  Welsham  and  Walton  (8),  5  Geo.  II.,  an  information  was 
moved  for,  for  non-repair  of  a  highway,  where  the  grand  jury  would 

at  thin  step,  insist  upon  the  merits  of  (4)  Sayer's  Bep.  92. 

the  question  between  the  prosecutors  (d)  1  Kenyon's  Notes,  379. 

and  the  parishes.  (6)  Post,  p.  518,  note  (3). 

(1)  January    28th.      Before    Lord  (7)  Kepealed  by  42  &  43  Vict.  c.  59 ; 
Denman,  Ch.  J.,  Patteson,  Coleridge  see  now  C.  0.  E.  1886,  r.  46.— A.  C. 
and  Wigbtman,  JJ.  (8)  1  Sess.  Ca.  168;  8,  C.  W.  Kd. 

(2)  Ed.  7.  (Cases  in  K.  B.)  63. 

(3)  Ed.  7. 
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not  find  the  bill ;  bat  it  appears  only  that  a  rule  nisi  was  granted : 
a  precedent,  in  the  case  of  the  parish  of  Loughborough,  is  cited  in 
the  argument ;  but  the  circumstances  do  not  appear.  In  Rex  v. 
Chedinfold  (i),  9  Geo.  11.,  a  rule  for  an  information  for  non-repair  was 
made  absolute  **  for  the  example  sake/'  it  appearing  that  there  had 
been  an  attempt  to  rely  upon  a  repair  merely  colourable.  Rex  v. 
Steyning  (2),  27  Geo.  II.,  was  later  than  any  of  these  cases. 

PashUyy  contra  : 

The  fact  that  two  of  the  inhabitants  were  part  of  the  grand  jury 
raises  a  case  within  the  principle  admitted  on  the  other  side,  and 
acted  on  by  this  Court  some  years  since,  when  an  information  was 
granted  against  the  inhabitants  of  Berkshire  for  non-repair  of  a 
county  bridge,  the  county  grand  jury  having  thrown  out  the  bill  (s). 
In  Reg.  V.  The  Justices  of  Hertfordshire  (4)  an  order  of  Quarter 
Sessions  was  brought  up  to  be  quashed,  because  two  of  the  m^:is- 
trates  who  had  acted  were  interested  in  the  result :  and  the  Cocbt 
there  disallowed  the  principle  (supposed  to  have  been  countenanced 
by  some  expressions  from  the  Bench  in  Reg.  v.  The  Cheltenham 
Commissioners  (6) ),  that  the  invalidity  of  the  proceeding  depends 
upon  the  fact  that  the  votes  of  interested  parties  affected  the  result. 
Stat.  4  &  6  W.  &  M.  c.  18,  was  not  passed  to  narrow  the  class  of 
cases  in  which  informations  should  go,  but  to  protect  parties  who 
were  the  subject  of  them,  by  requiring  security  for  costs :  sect.  2 ; 
and,  in  some  cases,  as  appears  tromRex  v.  Proby  (e),  by  restraining 
an  oppressive  proceeding.  The  Loughborough  case,  cited  in  Rex  v. 
Welsborn  and  Waltoti  (7),  is  an  authority,  later  than  the  statute,  for 
granting  the  information.  A  criminal  information  was  granted 
against  commoners  for  a  riot  in  pulling  down  fences,  in  IS  Geo.  11. : 
Rex  v.  JVytil  (8).  And  in  the  Directions  for  Justices  of  the  Peace 
&c.  at  the  Old  Bailey  (9), given  in  Sir  J.  Kelyng's  *reports,  the  coroner 
and  secondaries  are  required  to  attend  this  Court,  that  informations 
may  be  put  against  townships  for  escapes.  The  cases  mentioned  in 
4  Hawk.  P.  C.  B.  ii.  c.  26,  s.  1,  have  been  referred  to  on  the  other 
side.     In  Mr.Prynn^s  case(io)  an  information  was  exhibited,  and 


(1)  Ca.  K.  B.  Temp.  Hardw.  159. 

VL»)  Sayer's  Bep.  92. 

^3)  Mich.  3  G.  lY.  The  caj9e  was 
mentioned,  during  the  argument,  by 
the  Master  of  the  Crown  Office. 

^4)  66  R,  R  W6  ^6  Q,  B.  753). 

(5)  55  R,  R,  321  (1  Q.  B.  467). 


(6)  1  Kenyon's  Notes,  250. 

(7)  1  Sees.  Cas.  168 ;  5.  C.  W.  Kel, 
(K.  B.)  63. 

(8)  Note  (a)  to  Mason  v.  Cctsar,  2 
Mod.  66. 

(9)  J.  Kel.  5. 

(10)  5  Mod.  459. 
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held  to  lie,  against  Beventy  persons  for  a  riot.     In  Rex  v.  Joliffe  (i),        Rbo. 

a  criminal  information  was  granted  against  a  private  person  for  ^ mg  inhabx. 

procuring  the  appointment   of  particular  overseers  with  a  view     tantsof 

to  his  own  advantage.    In  1  Chitt.  Cr.  L.  849  (2)  the  cases  in  which    Lbona&d's. 

the  information  will  be  granted  are  enumerated :  and  they  appear 

to  extend  to  all  offences  below  felony :  and  the  limitations  given,  as 

to  the  discretion,  in  p.  858,  are  '*  either  because  the  offence  does  not 

require  so  severe  a  proceeding  "  (which  seems  to  have  been  the  view 

of  the  Court  in  Rex  v.  Proby  (8),  though  it  is  not  easy  to  see  why 

the  proceeding  is  more  severe  than  an  indictment)  " — because  the 

party  applying  is  himself  culpable— or  because  the  consequences  of 

such  a  measure  would  be  peculiarly  oppressive."     None  of  those 

limitations  apply  here  ;  and  the  case  is  within  the  limits  laid  down 

in  Rex  v.  Steyning  (4) ;  where,  however,  the  Court  was  not  unanimous 

in  refusing  the  rule,  and  the  majority  seem  to  have  thought  the 

application  frivolous :    the  affidavits  here  show  the  necessity  of 

interposition. 

Cur.  adv,  vvlL 

Lord  Dbnman,  Ch.  J.,  in  the  following  vacation   (8th  February), 
delivered  the  judgment  of  the  Court  : 

This  was  an  application  of  a  peculiar  kind.    A  road  ^indictment      [  *8S4  ] 
having  been  ignored  by  the  grand  jury,  the  prosecutor  asked  leave 
of  this  Court  to  file  a  criminal  information  against  the  inhabitants 
of  the  two  parishes  (6)  in  which  the  road  lies. 

The  affidavits  produced  by  him  stated  that  two  gentlemen 
possessing  landed  property  in  these  parishes  attended  on  the  grand 
jury,  and  took  an  active  part  towards  throwing  out  the  bills;  a 
witness  who  came  before  them  says  that  he  heard  one  of  these 
gentlemen  inform  his  brother  grand  jurymen  that  the  road  was 
useless.  Before  the  Assizes,  the  same  gentleman  had  been  applied 
to  as  a  magistrate  on  the  propriety  of  presenting  the  road,  and  had 
discountenanced  a  proposal  to  refer  the  question  of  liability  to  a 
barrister,  saying  that  it  was  much  fitter  for  the  decision  of  a  Judge. 
None  of  these  facts  are  denied :  but  these  two  gentlemen  swear,  in 
the  same  very  general  terms,  that  they  took  no  undue  part  in  the 
proceeding :  and  the  foreman  and  two  other  members  of  the  grand 

(1)  Cited  in  Rex  v.   Waddington,  6  (4)  Sayer's  Rep.  92. 

E.  B.  238  (1  East,  154).  (o)  No  distinct  question  arose  as  to 

(2)  Ed.  2.  the  parish  of  Barnwood. 

(3)  1  Kenyon's  Notes,  250. 
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Bbo.        jury  state,  in  their  affidavits,  that  the  two  gentlemen  did  nothing 

The  Inhabi.  unusual  on  that  occasion. 

Upton  St.         ^^^  *^®  *^"^  fi^^^  ^^  *^®  proceeding  against  the  parishes  is 

Lbonabd*s.    undoubted ;  and  there  is  a  strong  case  as  to  the  road   being  a 

highway,  and  the  parishes  liable.     This  case  any  one  of  the  public 

has  a  right  to  bring  before  a  jury  for  decision :  but  we  are  of  opinion 

that  the  prosecutor  has  been  improperly  obstructed  in  the  exercise 

of  that  right.    We  do  not  impute  any  improper  motives  to  those 

who  interfered  in  the  manner  described,  nor  express  any  opinion  on 

the  merits  of  the  case :  but  we  think  that  their  connection  with  the 

[  •sss  ]       parishes  indicted  ought  to  have  prevented  them  from  ^taking  any 

part  in  the  discussion  whether  the  bills  should  be  found  by  the 

grand  jury.     The  statement  of  the  inutility  of  the  road,  though  it 

might  be  irrelevant,  was  not  unlikely  to  influence  the  grand  jury  in 

their  decision.     No  imputation  is  cast  upon  that  body  at  large :  but 

the  two  or  three  members  whose  affidavits  were  produced  prove  no 

more  than  that  they  individually  were  not  aware  of  any  peculiar 

activity  in  the  parties  whose  conduct  is  called  in  question. 

The  circumstances  appear  to  us  to  be  so  irregular,  and  so  incon- 
sistent with  the  due  administration  of  justice,  that  this  Court  is 
bound,  in  the  exercise  of  its  controuling  power,  to  place  the  matter 
in  a  proper  train  for  impartial  investigation.  The  rule  accordingly 
must  be  made  absolute.     See  the  case  of  Rex  v.  Green  (i). 

Rule  absolute. 

The  information  was  accordingly  filed ;  the  defendant  pleaded  Not 
guilty,  and  issue  was  joined.     In  this  Term  (2), 

Pashley  applied,  on  the  part  of  the  prosecution,  for  an  order  to 
examine,  on  oath,  under  stat.  1  Will.  lY.  c.  22,  s.  4,  a  witness 
resident  in  Gloucestershire,  on  affidavits  showing  that  he  was  a 
material  witness,  and  unable  from  permanent  sickness  to  attend  the 
trial.  That  Act  (sect.  1)  extends  the  provisions  of  stat.  18  Geo.  III. 
c.  63,  s.  40,  to  all  "  actions  depending  in  any  of  his  Majesty's 
Courts  of  Law  at  Westminster,  in  what  place  or  country  soever  the 
cause  of  action  may  have  arisen,"  **  when  it  shall  appear  that  the 
examination  of  witnesses  under  a  writ  or  commission  (a)  issued  in 

(1)  1  Kenyon's  Notes,  379.  powers  "extended"  by  its  operation- 

(2)  June  nth  and  12th.  But  the  statute  13  Geo.  HI.  c.  63. 

(3)  This  language  of  the  section  does  not  authorise  the  examination  of 
appears  to  indicate  that  the  power  to  witnesses  otherwise  than  before  a 
issue  a  commission  was  among  the  regular    court    of    justice,    and    the 
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pursuance  of  the  authority  hereby  given  *will  be  necessary  or        Rbo. 
conducive  to   the  due    administration    of  justice  in   the  matter  ^hb  Inhabi- 
wherein  such  writ  shall  be  applied  for."     The  question  is,  whether    u^on  st 
these  words  are  large  enough  to  embrace  informations  on  behalf  of    Leonard's. 
the  Crown.     The  word  **  action  "  has  been  extended  in  its  meaning,       ^  *®^^  ^ 
for  similar  purposes,  by  various  authorities.     It  has  been  held  to 
include  issues  out  of  Chancery  :  Bourdeaux  v.  Rowe  (i) ;    although 
in  King  v.  Simmonds  (2)  it  was  held  that  error  could  not  be  brought 
on  a  judgment  upon  an  issue  under  the  Interpleader  Act,  1  &  2 
Will.  IV.  c.  58, 

(Patteson,  J. :  Supposing  that  the  words  of  sect.  1  are  large 
enough,  when  construed  together  with  sect.  40  of  stat.  IS  Geo.  III. 
€.  63,  to  embrace  informations,  still  that  section  appears  to  relate 
to  examinations  to  be  taken  in  colonies  and  other  places  in  foreign 
parts  only:  the  power  to  examine  witnesses  in  England  is  given 
only  by  sect.  4 ;  and  that  section  speaks  only  of  any  "  action  '* 
depending  in  the  Courts  therein  named.) 

The  words  of  sect.  1,  "in  what  place  or  country  soever  the  cause  of 
action  may  have  arisen,"  are  sufficient  to  extend  its  provisions  to 
examinations  in  England,  independently  of  sect.  4. 

(Erlb,  J. :  It  was  decided  in  Reg.  v.  Wood  (3)  and  The  AUmiiey- 
General  v.  Bovet  (4)  that  sect.  1  does  not  extend  to  informations  at 
the  suit  of  the  Queen.) 

If  those  cases  are  to  be  held  as  deciding  the  point,  they  leave  at  all 

events  the  application  under  sect.  4  untouched.     The  only  case  as 

to  the  power  under  that  section  to  direct  the  examination  of  a  witness 

in  England  to  be  taken  on  an  information  is  The  Attorney-General 

♦v.  ReiUy  (6),  where  the  Court  of  Exchequer  made  the  rule  absolute,       [  •ss?  ] 

but  declined  to  decide  the  point,  whether  the  examination  would  be 

receivable  in  evidence  at  the  trial. 

expression  "commission"  in   s.  1   of  the  King's  Bench. — ^A.  C. 

1  Wm.  rV.  c.   22,  must  be  referred  (1)  1  Bing.  N.  C.  721. 

to  the   **  writs    in    the    nature  of    a  (2)  7    Q.    B.    289,    in    Exch.   Ch. 

mandamus  or  commission"   which  all  Judgment  affirmed  in    Dom.   Proc. ; 

the      Courts    at    Westminster    were  King  v.  Simmonds,  1  H.  L.  C.  754. 

authorised  to  issue  in  certain  civil  cases  (3)  56  R.  R.  786  (7  M.  &  W.  571). 

by  8. 44  of  13  Geo.  HI.  c.  63,  analogous  (4)  15  M.  &  W.  60. 

to  the  mandamus  issued  under  s.  40  by         (5)  67  E.  B.  784  (13  M.  &  W.  676). 
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(Eble,  J. :  That  was  under  the  peculiar  practice  of  the  Court  of 
Exchequer  in  revenue  cases.) 

If  the  question  depends  on  the  construction  of  the  word 
''  actions/'  it  should  be  remembered  that  the  present  is  sub- 
stantially a  civil  proceeding,  as  much  as  a  quo  warranto :  Rex  v. 
Francis  (i).  But  the  Court  has  also  power  to  issue  such  commissions 
at  common  law,  for  its  own  information.  In  Mostyn  v.  Fabrigas  (2) 
Lord  Mansfield  cited  a  case  with  approbation,  in  which  the  Coubt 
enforced  the  consent  of  one  party  by  means  of  a  rule  to  stay  pro- 
ceedings unless  such  consent  was  given.  In  Rex  v.  Morphew  (3),  a 
case  of  misdemeanour,  the  Court  obliged  the  defendant  to  consent  to 
an  examination  upon  interrogatories,  as  a  condition  of  postponing 
the  trial.  In  Macaulay  v.  Shackell  (i)  it  appears  to  have  been  con- 
sidered that  a  commission  could  issue  (before  stat.  1  Will.  IV.  c.  22) 
to  examine  witnesses  abroad  in  an  action  of  libel.  And  in  all  these 
cases  mere  consent  could  not  have  given  the  jurisdiction,  if  the 
power  had  not  otherwise  existed. 

Lord  Denman,  Ch.  J. : 

I  do  not  think  the  power  now  claimed  is  incident  to  the  jurisdic- 
tion of  this  Court  at  common  law.  It  is  true  that  instances  of  its 
exercise  may  be  found:  but  they  have  not  been  regarded  as 
authorities.  Such  an  application  can  be  granted  only  *  under  the 
statutes.  But  the  statute  1  Will.  IV.  c.  22,  instead  of  the  words 
''  indictments  or  informations  *'  used  in  stat.  18  Geo.  III.  c.  63,  s.  40  (5) 

(J)  2  T.  R.  484.     See  Rex  v.  Suitcm,      c.  22,  to  the  Colonies  and  to  all  actions 


39  R.  R.  388  (5  B.  &  Ad.  52) ;  Beg,  v. 
Leigh,  50  R.  R.  463  (10  Ad.  &E1.  398, 
406). 

(2)  1  Cowp.  161,  174. 

(3)  15  R.  R.  366  (2  M.  &  S.  602). 

(4)  1  Bligh,  N.  S.  96, 

(5)  This  section  provides  **tliat  in 
all  cases  of  indictments  or  informations 
laid  or  exhibited  in  the  Court  of 
King's  Bench  for  misdemeanours  or 
oii'ences  committed  in  India,"  it  should 
be  lawful  for  the  Court  to  issue  a 
mandmnua  requiring  the  Indian  Courts 
to  take  the  depositions  of  witnesses  by 
viva  voce  examination  in  open  Court, 
and  that  such  depositions,  when 
returned,  should,  subject  to  a  restric- 
tion in  capital  cases  (s.  45),be  admissible 
at  the  trial.  These  provisions,  which 
were  extended  by  s.  1  of  1  Will.  IV. 


depending  in  his  Majesty's  Courts  of 
Law  at  Westminster,  are  still  in  force 
(see  Taylor,  Evidence,  §  500,  note  3). 
The  power  to  examine  witoesses  out 
of  Court  either  before  an  officer  of  the 
Court  or  on  commission  was  given  by 
s.  4  of  1  Will.  IV.  c.  22,  to  each  of  the 
said  Courts  at  Westminster  and  also  to 
the  Court  of  Common  Pleas  of  the 
county  of  Lancaster  and  the  Court  of 
Pleas  of  the  County  Palatine  of 
Durham  and  the  several  Judges 
thereof  in  every  aciio7i  depending  in 
such  Court.  This  section  as  weU  as 
ss.  3,  5,  and  8 — 11  of  the  same  Act  are 
repealed  by  S.  L.  R.  Act,  1883,  and 
the  procedure  as  to  commissions  ia 
regulated  by  R.  S.  C.  Oi^.  XXXVIL 
rr.  5  et  seq, ;  see  ante,  p.  827,  note  (1)» 
and  p.  520,  note  (3).— A.  C. 
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speaks  of  actions  only.    And  there  is  reason  for  the  omission  ;  for,         reo. 

while  the  power  thus  given  may  be  of  great  benefit  in  cases  between  ^hb  Inhabi- 

private  parties,  it  is  easy  to  conceive  much  inconvenience  arising  upt'^s' 

from  it  in  matters  in  which  the  Crown  is  concerned.  Leonard's. 

Patteson,  J. : 

It  is  clear  that  there  was  no  such  power  at  common  law ;  other- 
wise the  circuitous  method  pointed  out  in  Mostyn  v.  Fabrigas  (i) 
would  not  have  been  necessary.  The  point  as  to  sect.  4  was 
expressly  decided  by  Parke,  J.  in  Rex  v.  Lady  Briscoe  (2). 

Coleridge,  J.  concurred. 

Erle,  J. : 

The  reason  why  criminal  proceedings  were  not  included  in  the 

Act  may  have  been  that,  according  to  principle,  an  accused  party 

ought  to  have  the  opportunity  of  seeing  and  cross-examining  the 

witnesses  against  him. 

R2ile  refused. 

The  case  was  tried  at  the  following  Summer  Assizes  for 
Gloucestershire,  before  Coleridge,  J. ;  when  the  defendants  were 
found  Guilty. 


CHURCHWAEDEN8  of  BIRMINGHAM  v.  SHAW  and       i849. 

MELSON  (3).  ''Z^s. 

(10  Q.  B.  868—883.) 


A  Society,  called  "The  Binmngham  New  Library,"  was  instituted  for 
the  purpose  of  taking  in  books  and  periodicals,  to  be  read  by  any  person 
choosing  to  become  a  subscriber ;  every  subscriber  to  pay  two  guineas  on 
becoming  a  member,  and  20«.  in  advance  annually  ;  and  to  have  the  power 
of  transferring  his  property  in  the  library  to  any  person  who  should  submit 
to  the  laws  of  the  Society ;  no  dividend,  gift,  division,  or  bonus  in  money 
to  be  made  to  or  between  any  of  the  members. 

Held,  1.  That,  to  constitute  a  society  supported  by  voluntary  con- 
tributions, within  stat.  6  &  7  Yict.  c.  36,  it  was  not  necessary  that  the 
contributions  should  produce  no  kind  of  retiun  to  the  contributors ;  and 
that  neither  the  right  given  to  ever}'  subscriber  of  transferring  his  share, 
nor  the  contingency  that,  whenever  the  Society  might  dissolve  itself,  there 
would  ensue  a  division  of  its  property  among  the  members,  made  the 

(1)  1  Cowp.  174.  56  L.  J.  Q.  B.  462,  and  Commissionera 

(2)  1  Dowl.  P.  0.  520.  of  Inland  Revenue  v.  Forrest  (1890)  15 

(3)  Cited  in  Re  New  Univereity  Club  App.  Ca.  334,  339,  60  L.  J.  Q.  B.  281. 
Estate  Duty  (1887)  18  Q.  B.  D.  720,  728,  —A.  C. 
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CuuBCH-  Society  otlier  than  a  society  within  sect.  1,  viz.  a  society  which  **  shall  not, 

W4BDKHB  OP  and  by  its  laws  may  not,  make  any  dividend,  gift,  division,  or  bonus  in 

BiRMiNa-  money  unto  or  between  any  of  its  members ;  "  and  that  the  occupier  of 

^  buildings  used  for  the  purposes  of  the  Society  was,  under  the  above  statute, 

8haw.  exempt  from  poor  rate. 

2.  That  a  person  exempt  from  poor  rate,  as  the  occupier  of  premises 
belonging  to  a  scientific  or  literary  society,  must,  if  assessed  for  such 
premises,  contest  the  liability  by  appeal,  and  cannot  bring  an  action  for  a 
levy  made  to  enforce  such  rate,  not  appealed  against. 

Miller,  in  Michaelmas  Term,  1848,  obtained  a  rule  calling 
upon  Messrs.  Shaw  and  Melson,  two  of  the  justices  for  the  borough 
of  Birmingham,  and  Richard  Williams,  president  of  the  Society 
[  '869  ]  called  "The  Birmingham  New  Library,"  to  show  cause  why  ♦the 
said  justices  should  not  issue  their  warrant  or  warrants  of  distress 
to  levy  the  amount  of  arrears  of  certain  rates,  made  for  the  relief 
of  the  poor  of  the  parish  of  Birmingham,  in  the  said  borough, 
due  and  payable  by  the  said  Williams,  in  respect  of  certain  premises 
occupied  by  him  within  the  said  parish  and  borough,  and  designated 
as  "  The  Birmingham  New  Library  "  ;  or  why  a  mandamus  should 
not  issue  directed  to  the  said  justices,  commanding  them  to 
issue  their  warrant  or  warrants  as  aforesaid. 

The  affidavit  on  which  the  rule  was  obtained  stated  that  in  ten 
rates,  duly  made  for  the  relief  of  the  poor  of  the  parish  of 
Birmingham,  the  first  of  such  rates  having  been  made  in 
December,  1848,  and  the  last  in  April,  1848,  B.  Williams,  the 
president  of  a  Society  called  "  The  Birmingham  New  Library,"  and 
the  occupier  of  certain  buildings  used  by  that  Society,  was  duly 
rated  in  respect  of  the  said  buildings  in  each  of  the  said  rates. 
That  the  Society  was  an  institution  which  for  some  years  past  had 
used  the  said  buildings  for  the  purpose  of  taking  in  books  and 
periodicals,  which  were  read  by  any  person  who  chose  to  become  a 
subscriber  to  the  institution  ;  and  that  such  buildings  were  used  by 
such  persons  for  the  purpose  of  keeping  the  said  books,  and  con- 
ducting therein  the  business  of  the  institution.  That  proceedings 
to  enforce  payment  of  these  rates,  to  which  the  Society  disputed  its 
liability,  has  been  delayed  on  account  of  the  pendency  of  Reg.  v. 
Phillips  0) J  in  which  similar  points  to  those  in  the  present  case 
[  •870  ]  were  involved.  That  after  the  decision  of  *that  case  a  summons 
was  taken  out  against  Williams,  who  appeared  by  attorney  before 
Messrs.  Shaw  and  Melson,  two  justices  for  the  borough,  to  show  cause 
why  payment  of  the  rates  should  not  be  enforced  by  distress  ;  and 
that  on  this  occasion  the  only  point  in  dispute  was  whether 
(1)  70  E.  E.  497  (8  Q.  B.  745). 
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Williams  was  intitled  to  exemption  as  representative  of  a  literary 
society  within  the  meaning  of  stat.  6  &  7  Vict.  c.  86 :  it  being 
then  admitted  that  the  rules  of  the  Society  had  been  duly  certified 
by  the  Barrister  under  that  Act  in  April,  1845,  and  that  the  other 
formalities  of  the  second  section  had  been  complied  with ;  and  that 
no  appeal  had  been  made,  under  the  sixth  section,  against  the 
Barrister's  certificate.  The  affidavit  further  stated  that  no  appeal 
had  been  made  against  any  of  the  rates  ;  and  on  this  ground,  and 
also  on  the  ground  that  the  Society  was  not  supported  by  "  volun- 
tary contributions  "  within  the  statute,  it  was  contended  before  the 
justices  that  they  were  bound  to  enforce  payment  of  the  rates. 
That  the  justices  decided  upon  enforcing  payment  of  the  first  four 
rates,  the  same  having  been  made  before  April,  1845,  when  the 
rules  of  the  Society  were  certified,  but  dismissed  the  application 
with  respect  to  the  subsequent  rates.  A  copy  of  the  rules  of  the 
Society  was  annexed  to  the  affidavit  (i). 
The  case  was  argued  in  Hilary  Term  (January  15th),  1849  (2). 


CUUBOH- 

WABDEKS  OF 

BlRMINQ- 

UAM 

Shaw. 


( 1 )  The  following  rules  were  referred 
to  in  the  argument. 

I.  **  Every  person,  when  admitted  a 
member  of  the  Society  instituted  for 
supporting  this  library,  shall  pay  the 
sum  of  two  guineas.  Having  paid  the 
fee  of  admission,  as  above  directed,  he 
shall  receive  a  printed  ticket,  with  a 
number  upon  it,  signed  by  the 
president  He  shall  likewise  pay  the 
additional  sum  of  twenty  shillings  in 
advance,  towards  the  expenses  of  the 
ci:^rrent  year.  But  if  his  subscription 
shall  commence  between  the  first  of 
July  and  the  first  of  January  the 
additional  sum  shall  be  only  ten 
shillings;  afterwards  the  sum  of 
twenty  shillings  shall  be  paid  annually 
by  every  subscriber  on  the  first  of 
January ;  and  he  shall  not  be  entitled 
to  the  use  of  a  book  till  he  has  paid 
such  additional  sum,  either  to  the 
treasurer  or  to  the  librarian. 

n.  "  If  any  person  shall  suffer  his 
annual  subscription  of  twenty  shillings 
to  remain  unpaid  three  months  after 
the  general  meeting  in  January,  he 
shall  receive  a  notice  from  the  Hbrarian 
to  remind  l^im  of  it,  in  which  the 
lihrarian  shall  at  the  same  time  inform 
him,  that  he  will  be  deprived  of  all 
the  privileges  of  a  subscriber  till  the 


subscription  be  paid. 

III.  "Every  subscriber  shall  have 
the  power  of  toansferring  his  property 
in  the  library,  by  any  of  the  methods 
by  which  personal  property  is  usually 
transferred,  to  any  person  who  shall 
submit  to  the  laws  of  the  Society. 

IV.  **  Persons  to  have  the  use  of  the 
library  under  the  same  laws  and 
regulations  as  annual  subscribers,  on 
payment  of  6s.  6d,  per  quarter,  upon 
depositing  the  value  of  the  book  taken 
out  of  the  library,  or  upon  recom- 
mendation from  a  subscriber ;  but  no 
quarterly  subscriber  to  be  entitled  to 
any  privilege,  except  use  of  the  books.'' 

VI.  A  general  meeting  to  be  holden 
annually  &c.  '*At  this  meeting  all 
laws  for  the  regulation  of  the  Society 
shall  be  made ;  and  all  questions  shall 
be  determined  by  a  majority  of  two- 
thirds  of  the  subscribers  present.*' 

At  the  annual  general  meeting  held 
in  January,  1845,  the  following  new 
rule  was  made. 

"  That  no  dividend,  gift,  division,  or 
bonus  in  money,  shall  be  made  unto 
or  between  any  of  the  members  of  this 
institution.*' 

(2)  Before  Lord  Denman,  Ch.  J., 
Patteson,  Coleridge  and  Wightman,. 
JJ. 
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Church-  Hill  and  Mellor  showed  cause : 

WASDBNB  OF 

BiRMiNG-  The  purposes  of  this  Society  will  be  admitted  to  be  exclusively 
r.  literary,  and  therefore  within  stat.  6  &  7  Vict.  c.  36 ;  so  that  Reg.  v. 

®^^'  Jones  {i)f  and  Reg.  v.  Pocock{2),  where  the  chief  controversy  was 
on  this  point,  do  not  apply.  It  will  be  objected,  however,  that  the 
Society  is  not  supported  by  "  voluntary  contributions,*'  because 
payment  of  them  may  be  enforced  against  subscribers.  But  sect.  1, 
in  requiring  that  a  society,  as  a  condition  of  its  immunity,  shall  be 
**  supported  wholly  or  in  part  by  annual  voluntary  contributions/' 
£  *872  ]  means  no  more  than  that  it  must  *not  be  supported  by  grant,  or 
endowment,  or  revenues  of  its  own.  Even  if  payment  of  subscrip- 
tion may  be  enforced,  a  point  which,  in  law,  is  very  doubtful,  and, 
in  fact,  can  hardly  arise,  as  the  subscription  is  payable  in  advance, 
still  the  subscription  itself  is  voluntary  at  the  beginning  of  each  year. 

Secondly.  The  new  rule,  by  which  any  dividend  or  bonus 
among  the  members  of  the  Society  is  prohibited,  is  in  exact  com- 
pliance with  the  requirements  of  the  first  section,  and  is  not  quali- 
fied by  rule  8,  under  which  power  is  given  to  every  subscriber  to 
transfer  his  property  in  the  library.  For  the  individual  members 
of  every  unincorporated  society  must  necessarily  possess  an  interest 
in  its  property;  and,  as  any  person  may  become  a  subscriber 
on  payment  of  two  guineas,  no  share  can  ever  be  sold  at  a 
premium. 

Thirdly.  It  will  be  contended  that  the  liability  to  these  rates 
cannot  now  be  disputed,  because  they  have  not  been  appealed 
against.  But  it  was  not  necessary  to  appeal  against  them  ;  for  the 
objection  is,  not  to  the  quantum,  but  that  the  rates  are  a  nullity. 
Sect.  1  of  the  statute  provides  that  "  no  person  or  persons  shall  be 
assessed  or  rated,  or  liable  to  be  assessed  or  rated,"  in  respect  of 
buildings  there  described.  By  Barrister's  certificate  the  Society's 
buildings  were,  in  effect,  taken  out  of  the  parish  for  purposes  of 
rateability.  Trespass  or  replevin  might  have  been  maintained  if 
these  rates  had  been  enforced  by  distress :  and  it  is  only  where  the 
Sessions  have  exclusive  jurisdiction,  so  that  their  judgment  as  to 
the  validity  of  a  rate  would  be  final,  that  an  appeal  is  necessary. 
If  a  person  is  assessed  for  property  not  in  his  occupation,  he  is  not 
confined  to  his  remedy  by  appeal,  but  may  bring  an  action :  The 
X  ♦878  ]  Governors  of  *  Bristol  Poor  v.  Wait  (3) ;  and  it  would  be  no  ground 
of  defence  that  the  Sessions  on  appeal  had  confirmed  the  rate : 

(1)  8  Q.  B.  719.  (3)  1  Ad.  ft  £1.  264. 

(2)  8  a  B.  729. 
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MUward  v.  Cajffin  (i).     In  Marshall  v.  Pitman  (2),  where  it  was  held      Ohuroh- 
that  replevin  would  not  lie,  although  a  party  having  no  stock  in  ^bi^?ko^*^ 
trade  was  rated  for  it,  the  objection  was  to  quantum ;  for  he  was         ^^^ 


V. 


legally  rated  for  other  property.  Shaw. 

Miller,  contra : 

First.  The  result  of  all  the  authorities  is,  that,  where  a  person 
occupies  property  apparently  rateable  within  the  parish,  it  is  a 
question  for  the  magistrates  exclusively,  whether  he  is  rateable 
or  not,  and  that  his  only  mode  of  contesting  his  liability  is  by 
appeal.  In  the  cases  first  cited  there  was  no  such  occupation  for 
the  justices  to  act  upon.  Hutchins  v.  Chambers  (3),  Fawcett  v. 
Fowlis  (4)  and  Rex  v.  Trecothick  (5)  support  the  view  contended  for. 

Secondly.  It  is  said  that  the  contributions  to  this  Society  are 
voluntary,  because  it  is  quite  at  the  option  of  any  person  whether 
he  will  subscribe  or  not.  But  every  subscription  to  a  railway  or 
other  Company  is  voluntary  in  the  same  sense.  It  is  clear  that 
voluntary  in  the  statute  means  gratuitous,  and  that  the  subscrip- 
tion must  not  entitle  the  subscriber  himself  to  any  personal  benefit. 
Again,  if  a  subscriber  has  had  any  benefit  from  the  library,  a  con- 
tract to  pay  arises,  and  he  may  be  compelled  to  pay,  in  which  case 
his  contribution  would,  certainly,  not  be  voluntary. 

Thirdly.  The  new  rule,  by  which  any  "  dividend,  gift,  division, 
or  bonus  "  among  members  of  this  instilfution  *is  prohibited,  is  f  '874  ] 
inconsistent  with  the  third  rule,  which  gives  power  to  every  sub- 
scriber to  transfer  his  property  in  the  library  :  and  it  is  also  futile ; 
for  the  Society  has,  of  course,  the  right  to  dissolve  itself ;  and  in 
that  case  there  would  necessarily  ensue  a  division  of  property 
among  its  members. 

Cur.  adt\  vidt. 

Lord  Dbnuan,  Ch.  J.  now  delivered  judgment : 

This  was  a  rule  for  a  mandamus  to  justices  of  the  peace,  to 
enforce  by  warrant  of  distress  the  payment  of  certain  poor  rates, 
assessed  on  the  president  of  a  Society  called  **  The  Birmingham 
New  Library,"  as  the  occupier  of  certain  premises  which  he  holds 
.or  the  purposes  of  the  Society.  On  the  one  hand,  the  rates  had 
been  duly  made  and  allowed,  and  there  has  been  no  appeal  against 
them  ;  on  the  other,  the  institution  had  received  before  the  making 

(1)  2  W.  Bl.  1330.  (4)  7  B.  &  0.  394. 

(2)  35  E.  B.  630  (9  Bing.  595).        (5)  41  B.  B.  460  (2  Ad.  &  £1.  405). 

(3)  1  Burr.  579. 
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Churoh- 
wabdbn8  of 

BlBMING- 
HAM 

r. 
Shaw. 
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of  the  rates  the  Barrister's  certificate,  which  has  not  been  appealed 
against.  Two  points  were  made  in  support  of  the  role :  the  first, 
that  the  constitution  and  purposes  of  the  Society  did  not  bring  it 
within  stat.  6  &  7  Vict.  c.  86 ;  the  second,  that,  even  if  the  Society 
were  entitled  to  the  exemption  given  by  that  statute,  such  exemp- 
tion should  have  been  made  the  ground  of  appeal  against  the  rates ; 
which  not  having  been  done,  it  was  too  late  to  resist  the  payment. 

To  bring  a  society  within  the  exemption,  it  must,  among  other 
things,  be  **  instituted  for  purposes  of  science,  literature,  or  the  fine 
arts  exclusively,"  must  be  "  supported  wholly  or  in  part  by  annual 
voluntary  contributions,"  and  it  must  be  one,  which  "  shall  not, 
and  by  its  laws  may  not,  make  any  dividend,  gift,  division,  or  bonus 
in  money  unto  or  between  any  of  its  members." 

This  institution  is  formed  for  the  purpose  of  creating  and  main- 
taining a  library,  or  collection  of  books,  which  the  members  are  to 
have  the  use  of,  either  in  the  room,  or  at  their  own  houses  under 
certain  regulations.  The  benefits  of  the  institution,  without  how- 
ever all  the  rights  of  membership,  are  extended  to  certain  other 
persons  on  other  terms.  It  is  difficult  to  deny  that  the  purpose  of 
the  Society  is  merely  literary ;  nor,  indeed,  was  this  much  contested 
in  the  argument ;  but  it  was  said  that  it  was  not  supported  wholly 
or  in  part  by  annual  voluntary  contributions.  It  is  certainly  sup- 
ported mainly  by  certain  sums  paid  on  admission  of  subscribers, 
and  their  annual  subscriptions ;  but  these  last  are  said  not  to  be 
voluntary.  It  is,  perhaps,  not  easy  to  determine  what  the  Legis- 
lature intended  by  the  word  **  voluntary  "  in  this  combination.  In 
several  cases  which  have  come  before  us  different  suggestions  have 
been  made ;  but  it  has  never  been  necessary  expressly  to  decide  the 
point.  Upon  consideration,  we  think  that  annual  contributions 
will  satisfy  the  condition  required,  if  they  commence  of  the  party's 
own  choice,  are  so  continued,  and  may  be  withdrawn  at  pleasure, 
that  is,  without  subjecting  the  party  to  any  legal  liability,  or  for- 
feiture beyond  that  of  foregoing  a  participation  in  the  pleasure  or 
profit,  scientific,  literary  or  artistic,  in  respect  of  which  they  have 
been  made.  If  the  contributor  was  free  to  commence  his  con- 
tribution, and  incurs  no  legal  obligation  to  continue  it  when  he  has 
once  commenced,  and  upon  ceasing  to  contribute  will  lose  no  more 
than  the  privileges  of  membership,  in  respect  of  which  he  became  a 
contributor,  it  seems  to  us  that  he  must  be  considered  a  voluntary 
contributor,  unless  we  add  something  to  the  idea  of  voluntariness, 
•which  in  ordinary  language  it  does  not  import.    And  that  is  what. 
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in  fact,  is  done  by  those  who  contend  that  it  must  be  also  gratuitous      Chubch. 
and  bring  no  return  of  any  kind  to  the  contributor ;  against  the     bibming- 


addition  of  which  particular  qualification  there  is  the  further  reason  ^ 

that  the  statute  itself,  in  the  clause  next  to  be  considered,  provides  Shaw. 
for  this  expressly,  and  so  seems  to  exclude  the  notion  of  its  being 
previously  implied.  In  the  present  case  it  is  clear  that  the  com- 
mencement  of  subscription  is  purely  voluntary :  and,  as  the  pay- 
ment, by  the  first  rule,  is  in  advance,  no  rights  legal  or  equitable 
can  be  acquired  by  the  Society  against  the  contributor  to  enforce  a 
second  year's  payment,  by  reason  of  any  uses  of  the  room  or  books 
during  the  first.  As  to  the  second  year,  in  case  of  non-payment« 
the  second  rule  provides  that  being  in  arrear  for  three  months  is  to 
deprive  the  subscriber  of  all  privileges  of  membership  until  the 
arrear  paid.  This,  therefore,  seems  to  measure  the  rights  of  the 
parties ;  the  member  is  allowed,  for  three  months,  during  which  no 
payment  is  made,  to  continue  as  before,  and  then  he  loses  all  privi- 
leges ;  but  the  Society  acquires  no  rights  against  him. 

We  proceed,  then,  to  consider  the  third  requisite.  Now  we  find 
that  the  Society,  at  an  annual  general  meeting  in  January,  1845, 
prior  to  the  rates  made,  or  the  Barrister's  certificate  granted,  passed 
a  rule  exactly  in  the  words  of  the  statute :  no  question,  therefore, 
can  arise,  unless  they  have  retained  some  rule  which  is  inconsistent 
with  this,  and  can  still  be  acted  on,  or  they  do,  in  fact,  make  some 
dividend,  gift,  division,  or  bonus  in  money  to  or  between  any  of 
the  members.  This  latter  point  was*  not  contended  for ;  but  the 
third  role  was  insisted  on,  by  which  every  subscriber  has  the 
♦power  of  transferring  his  property  in  the  library  by  any  of  the  [  ♦877  ] 
methods  ^^  by  which  personal  property  is  usually  transferred,  to  any 
person  who  shall  submit  to  the  laws  of  the  Society."  This  is, 
clearly,  no  contravention  of  the  rule  before  referred  to,  even  if  it  be 
assumed  that  by  accumulation  the  common  stock  of  the  Society 
increases  in  value,  and  that  the  present  members  be  considered  in 
some  sort  a  proprietary  body,  and  the  respective  shares  of  the 
members  of  that  body  to  be  increasing  in  value,  and  to  sell  at  a 
premium ;  still  the  profit  which  any  one  might  make  by  a  transfer 
is  no  dividend,  gift,  division,  or  bonus,  which  the  Society  makes 
among  its  members  or  to  any  one  of  them ;  the  commgn  stock 
remains  after  the  transfer  exactly  as  it  was  before ;  only  there  has 
been  the  substitution  of  a  new  member  for  an  old  one.  But,  so  far 
as  the  affidavits  disclose,  there  is  no  limit  to  the  number  of 
members ;  any  person,  upon  payment  of  the  fee  and  subscription, 
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Chubch-     may  become  a  member ;  and  so  the  whole  assamption  of  a  premium 
BiBMiNQ.     on  transfer  practically  falls  to  the  ground. 
^^^  It  was  however  insisted,  further,  that  the  Society  might  dissolve 

Shaw.  itself  by  resolution  at  an  annual  general  meeting,  and  so  a  division 
might  be  made.  There  is  no  provision  made  in  the  rules  for 
dissolution ;  and  therefore  it  cannot  be  taken  for  granted  that  a 
dissolution  could  be  made,  attended  by  a  division  of  the  common 
stock,  by  a  mere  vote  of  the  majority  present  at  an  annual  general 
meeting :  and  it  is  the  more  doubtful,  because,  by  rule  6,  the 
functions  of  the  annual  general  meeting  are  specified  to  be  the 
making  of  all  laws  for  the  regulation  of  the  Society ;  which  pre- 
supposes its  continaed  existence,  and  seems  to  exclude  the  power 

[  •878  ]  *of  dissolving  by  a  vote  of  the  members  present.  But  another  and 
more  satisfactory,  because  more  general,  answer  to  the  objection  is 
this  ;  that  the  statute  must  have  a  reasonable  meaning  given  to  its 
words :  when  it  says  that  the  laws  shall  prohibit  a  division  by  the 
Society  among  its  members,  it  must  be  taken  to  speak  of  laws  which 
are  to  operate  on  the  Society  as  a  continuing  body.  No  law  of  the 
Society  can  prevent  its  dissolution,  and  a  consequent  division  of  the 
common  stock ;  for  any  law  made  for  the  purpose  might,  of  course, 
be  repealed  by  the  authority  which  made  it :  this  sort  of  division, 
therefore,  the  Legislature  did  not  intend  to  prevent,  because  it  could 
not;  and  it  has  made  its  meaning  clear  by  placing  the  word 
"  division  "  with  "  dividend,  gift,"  and  "bonus  in  money,"  and  by 
limiting  the  prohibition  to  the  acts  of  the  Society  as  such,  towards 
its  members  as  such,  whereas  the  division  now  argued  on  would 
take  place  after  the  Society  had  ceased  to  exist.  Upon  the  whole, 
therefore,  we  think  that  the  Society  is  unquestionably  brought 
within  the  exemption  given  by  the  statute,  and  that  the  barrister's 
certificate  was  properly  granted ;  and  we  have  gone  into  the  several 
points  at  greater  length,  because  the  question  is  of  very  general 
application,  and  has  not  before  received  any  decision. 

We  are  driven,  therefore,  to  consider  the  second  ground  on  which 
the  rule  is  supported,  whether  namely,  as  regards  the  present  rates, 
the  Society  is  deprived  of  the  benefit  of  its  exemption,  because  it  has 
not  appealed  against  them.  And,  as  it  cannot  be  successfully  con- 
tended that  the  president  might  not  have  appealed,  the  question  is 
narrowed  to  this,  whether,  there  being  a  remedy  by  appeal,  and  that 

[  •879  ]  remedy  passed  by,  the  law  *will  allow  an  action  to  be  brought  for 
the  enforcement  of  a  rate,  good  on  its  face,  and  made  by  a  com- 
petent authority,  on  a  person,  and  in  respect  of  the  occupation  of 
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property,  apparently  within  the  jurisdiction  of  that  authority.  This  Chubch- 
is  not  a  new  question  ;  nor  is  the  principle  of  decision  unsettled  or  biumiko- 
difficult.  The  only  diflBculty  lies  in  its  application.  The  right  of  ^^^ 
appeal  is  coextensive  with  the  operation  of  the  rate.  Whether  it  shaw. 
has  defects  which  make  it  even  a  nullity  in  law,  or  be  objectionable 
only  as  excessive  in  amount,  or  unequal  in  its  assessment,  any  one 
who  is  grieved  by  it  may  appeal ;  but  the  right  of  action  is  limited, 
as  well  for  the  sake  of  convenience,  as  on  principles  of  law  and 
justice.  The  making  and  allowance  of  the  rate  are  acts  entrusted 
by  the  law  to  certain  functionaries,  the  overseers  and  the  justices  ; 
and  the  exercise  of  ttieir  functions  is  subjected  by  the  law  to  revision 
by  a  court  of  appeal.  If,  in  the  exercise  of  their  functions,  but  acting 
within  their  jurisdiction,  they  do  an  erroneous  act,  it  is  no  more 
null  and  void,  while  unquestioned  by  appeal,  than  an  erroneous 
decision  of  this  Court  on  a  matter  within  its  jurisdiction  while 
unquestioned  by  a  writ  of  error.  If  it  be  appealed  against,  the  law 
has  made  the  decision  of  the  Court  of  appeal  final ;  and,  if  that 
Court  confirmed  the  act  of  the  inferior  functionaries,  however  con- 
fessedly erroneous  that  decision  might  be,  it  would  be  conclusive 
for  all  purposes,  and,  among  others,  for  enforcement;  else  this 
absurdity  would  follow,  that  a  rate,  which  the  Court  of  direct  and 
final  jurisdiction  had  pronounced  valid,  must  be  considered  as 
invalid  when  considered  collaterally  in  any  other  Court  as  the 
protecting  authority  for  the  officer  of  the  law  who  was  directed  to 
enforce  it.  And  to  this  extent  there  *can  be  no  difference  between  [  •880  ] 
the  case  of  a  rate  not  appealed  against  and  one  appealed  against 
and  confirmed.  The  authority  of  the  original  Court  up  to  the 
time  of  appeal,  and  subject  to  that,  is  exactly  of  the  same  force  as 
that  of  the  Court  of  appeal ;  both  stand  on  exactly  the  same  prin- 
ciples. They  are  the  acts  and  decisions  of  functionaries,  or  Courts, 
entrusted  by  the  law,  on  matters  within  their  jurisdiction. 

But  all  this  depends  on  that  limitation  of  jurisdiction :  if  in  the 
first  instance  the  primary  Court  has  gone  beyond  those  limits,  its 
act  is  void.  The  party  grieved  may,  if  he  please,  appeal,  because 
the  statute  enables  him  to  do  so,  and  excess  of  jurisdiction  is  in> 
itself  a  ground  of  appeal,  as  much  as  merely  erroneous  decision^ 
And,  if  the  Court  of  appeal  erroneously  confirms  the  act  of  the 
Court  below,  it  may  be  that  the  party  appealing  cannot  object 
to  the  want  of  jurisdiction,  in  any  collateral  proceeding:  his  own* 
act  may  estop  him  personally.  But,  in  the  case  supposed,  he  is 
not  bound  to  appeal,  because  he  is  at  liberty  to  treat  the  act  as  void. 

84—2 
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ohurch-     We  have  examined  all  the  cases  cited  in  the  argument,  and  more : 

^btoiwg^*^    we  do  not  now  go  through  them  in  detail,  on  account  of  the  neces- 

HAii         gj^^.y  length  to  which  our  judgment  must  extend  :  but  these  principles 

SuAw.  ifi^ill  be  found  either  laid  down  or  assumed  in  them  all,  when  properly 
considered,  with  exact  uniformity. 

The  question  then  in  this  case  is,  whether  the  acts  of  the  over- 
seers and  justices  in  assessing  the  president  to  these  rates  were 
within  their  jurisdiction  :  if  they  were,  they  are  valid  now,  because 
not  reversed  on  appeal,  and  he  cannot  question  them  collaterally ;  if 
they  were  not,  they  were  ab  initio  null  and  void,  and  he  has  done 

[  ^$81  ]  nothing  which  estops  him  from  saying  so.  Now  it  is  *not  disputed 
that  he  was  the  occupier  of  the  premises  in  respect  of  which  he  is 
rated,  nor  that  they  are  within  the  parish,  nor  is  any  question  made 
as  to  the  beneficial  nature  of  the  occupation  ;  but  the  objection  is 
that  the  statute  exempts  from  the  rate  by  reason  of  the  purposes  for 
which  the  occupation  is  had ;  and  it  is  said  that  the  effect  of  that 
exemption  is  to  take  the  premises,  for  the  purpose  of  rating,  out  of 
the  parish,  and  so  out  of  the  jurisdiction  of  the  justices,  who  are 
only  allowing  a  rate  made  for  the  parish.  But  we  think  this  mode 
of  stating  his  case  cannot  be  sustained  :  if  it  could,  the  same  mode 
might  be  adopted  wherever  the  question  was,  whether  the  occupation 
was  beneficial  or  not ;  if  there  be  no  beneficial  occupier,  the  land 
for  the  purposes  of  the  rate  might  equally  be  said  not  to  be  within 
the  parish,  because  it  ought  not  to  be  included  in  the  rate  :  yet,  so 
far  as  we  know,  this  question  has  always  been  raised  on  appeal ;  and 
the  distinction  has  been  between  the  question,  Whether  occupier 
or  not  absolutely,  which  has  been  tried  by  action,  and.  Whether 
beneficial  occupier  or  not,  which  has  been  tried  by  appeal.  And 
this  seems  the  reasonable  test.  As  soon  as  the  land  is  shown  to  be 
in  the  parish,  and  A.  B.  to  be  the  occupier,  the  case  is  prima  facU 
brought  within  the  statute  of  Elizabeth,  the  rate  on  its  face  is  good, 
and  jurisdiction  attaches :  whether  that  piimd  fade  case  can  be 
answered  by  any  circumstances  affecting  the  character  of  the 
occupation,  is  matter  to  be  determined  by  the  Court  of  appeal  on 
appeal  made.  In  the  present  case,  the  party  rated  had  many  facts 
to  prove,  and  a  construction  of  the  statute  to  make  out,  before  he 
could  establish  his  exemption ;   and  the  decision  upon  all  those 

[  '882  ]  points  was  within  the  jurisdiction  of  the  Court  of  appeal,  and,  ♦when 
decided  in  his  favour,  still  showed  no  excess  of  jurisdiction  in  the 
Court  below,  any  more  than  a  decision  that  the  rate  made  and  allowed 
was  unequal :  whereas  a  decision  that  the  land  was  out  of  the  parish 
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would  have  shown  that,  ab  initio,  the  overseers,  and  the  jastices      Churoh- 
below,  had  been  deaKng  with  what  they  did  not  profess  to  deal  ^bimino^^ 
with,  and  could  not  by  law  interfere  with.  ^^'^ 

The  case  of  Fawcett  v.  Fmdia  (i),  an  analogous  case  in  respect  of  Shaw. 
highways,  illustrates  the  distinction  we  are  taking,  very  clearly. 
Amcliffe  and  Ingleby  were  townships  in  the  parish  of  Amcliffe ;  the 
plaintiff,  an  occupier  of  lands  in  the  former,  contended  he  was  not 
bound  to  repair  the  roads  in  the  latter ;  and,  his  cattle  having  been 
seized  on  a  conviction  founded  on  the  information  of  the  parish 
surveyor,  against  which  he  had  not  appealed,  he  brought  an  action 
of  trespass,  and  was  nonsuited.  The  Court  held  the  nonsuit  right. 
Lord  Tentbrden  said:  ^'  For  some  time  I  was  disposed  to  think  this 
case  analogous  to  some  that  have  arisen  on  the  poor  laws,  in  which 
it  has  been  held,  that  if  a  person  not  an  occupier,  or  resident  within 
a  given  parish  be  there  rated  to  the  relief  of  the  poor,  and  his  gooda 
are  distrained  for  the  rate,  he  may  maintain  an  action  against  the 
party  levying.  But  in  those  cases,  there  was  an  entire  want  of 
jurisdiction.  Here  the  justice  had  jurisdiction  to  hear  and  decide 
upon  the  complaint  of  the  surveyor,  and  the  present  plaintiff,  as  an 
occupier  of  lands  within  the  parish,  was  prima  facie  liable  to  the 
burden."  And  Holboyd,  J.  said:  ''if  there  had  been  separate 
surveyors  for  the  townships  of  Arncliffe  and  Ingleby,  and  the 
surveyor  of  the  latter  had  directed  *work  to  be  done  in  Arncliffe  [  •ssa  ] 
as  if  it  were  in  Ingleby,  then  upon  a  complaint  made  of  the  neglect 
to  do  it,  the  magistrate  would  have  had  no  jurisdiction." 

Marshall  v.  Pitman  (2)  was  decided  on  the  same  principle.  The 
plaintiff  was  rated  as  an  inhabitant  on  his  stock  in  trade :  he  did 
not  appeal,  but  brought  an  action,  contending  that  he  was  not  liable 
to  be  rated,  because  he  had  no  ability,  that  which  was  supposed  to 
be  stock  in  trade  not  being  so  in  fact ;  but  the  Court  held  the  action 
not  maintainable ;  his  inhabitancy  and  the  possession  of  visible 
personal  property  giving  jurisdiction  to  the  magistrates. 

We  entirely  acquiesce  in  the  convenience  and  justice  of  the  prin- 
ciple on  which  these  decisions  proceed,  and  are,  therefore,  of  opinion, 
that  the  payment  of  the  rates  in  question  cannot  now  be  resisted. 

Our  decision  upon  this  point  alone  would  have  been  sufficient  to 
make  the  rule  absolute:  but,  as  that  would  have  left  the  general 
question  upon  the  construction  of  the  statute  unanswered,  we  have 
thought  it  better  to  express  our  opinion  on  both  the  questions  raised 
in  argument.  j^^^^^  ^^^^^^^^ 

(1)  7  B.  &  C.  394^  (2)  35  E.  E.  630  (9  Bing.  595). 
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Nov,  2,  16.  (10  Q.  B.  899—908 ;  S.  0.  16  L.  J.  Q-  B.  39 ;  1 1  Jur.  101.) 

[8SI9]  1.  Held  by  the  Court  of  Queen's  Bench,  in  an  action  for  libel,  that  a 

letter  to  the  Secretary  of  State,  by  an  inhabitant  of  a  borough,  imputing  to 
a  person  who  is  the  town-derk,  and  clerk  to  the  justices,  of  the  borough 
corruption  in  the  latter  office,  is  not  a  privileged  communication  (1). 

2.  And  that  express  malice  may  be  proved  by  evidence  that  the 
imputation  is  in  part  false,  even  where  the  communication  is  of  such  a 
nature  as  to  raise  a  primd  fade  presumption  of  absence  of  malice. 

3.  Held  by  the  Court  of  Exchequer  Chamber,  affirming  the  judgment  of 
the  Queen's  Bench,  that  it  is  for  the  Judge  to  decide  whether  a  publication 
is  capable  of  the  meaning  ascribed  to  it  by  an  innuendo,  and  for  the  jury  to 
decide  whether  such  meaning  is  truly  ascribed  to  it  (2). 

4.  Where  a  declaration  for  libel  stated  that  plaintiff  was  town-clerk  and 
clerk  to  the  justices  of  a  borough,  that  two  persons  were  apprehended  on  a 
charge  of  embezzlement ;  and  that  defendant  sent  a  letter  to  the  Home 
Secretary,  stating  that  the  administratiou  of  justice  ought  to  be  above 
suspicion,  that  one  of  the  above  persons,  who  was  taken  before  justioed  out 
of  the  borough,  was  defended  by  plaintiff,  that  the  other,  who  was  taken 
before  the  borough  justices,  was  defended  by  a  friend  of  plaintifif,  he  him- 
self acting  as  legal  adviser  to  the  justices,  that  the  closest  intimacy  had 
long  existed  between  plaintiff  and  the  prisoners,  and  that  among  the  papers 
of  one  of  them  was  found  an  enormous  amount  of  accommodation  bill 
transactions,  plaintiff,  and  others  with  whom  he  is  associated,  being  the 
parties  thereto,  thus  clearing  up  the  mystery  as  to  the  uses  to  which  the 
plunder  had  been  appropriated;  that  defendant  deemed  this  a  state  of 
things  demanding  a  remedy,  and  called  upon  the  Secretary  to  take  such 
steps  as  the  justice  of  the  case  and  the  crying  evil  demanded,  '*  meaning 
thereby  that  the  plaintiff  had  conspired  with  and  was  an  aocomplioe**  of 
the  prisoners  in  the  embezzlement,  and  also  that,  as  clerk  and  legxl 
adviser  of  the  borough  justices, iie  had  acted  corruptly  at  the  examination 
before  them  :  Held  by  the  Court  of  Queen's  Bench,  and  by  the  Sxcheqoer 
Chamber,  affirming  their  judgment,  that  the  letter  was  capable  of  the 
meaning  ascribed  to  it  by  the  innuendo. 

Held  also,  by  the  Court  of  Exchequer  Chamber,  that  a  libel  sufficiently 
appeared  on  the  declaration,  without  the  innuendo. 

Case.  The  declaration  alleged  that  plaintiff,  before  and  at  the 
time  of  the  committing  &c.,  carried  on  the  business  and  profession 
of  an  attomey-at-law,  and  also  the  business  &c.  of  a  solicitor  of  the 
Court  of  Chancery,  at  St.  Alban's,  in  Hertfordshire,  and  was  acquiring 
great  gains  &c. :  allegation  of  good  character :  and  also  plaintiff, 
before  and  at  the  time  of  the  committing  &c.,  held  and  enjoyed  the 
office  of  town  clerk  of  the  borough  of  St.  Alban*s,  and  also  the  office 
of  clerk  to  the  justices  of  the  peace  of  the  said  borough,  the  juris- 
diction of  which  said  justices  is  distinct  from  and  independent  of 

(1)  Questioned,  Harrison  v.  BmJi  43L.  J.  C.  P.  56;  approved  0<i/yiWaii(2 
(1855)  6  El.  &  B.  344,  25  L.  J.  Q.  B.  25.  CounWeB  Bank  v.  Heaty  (1882)  7  App. 
—A.  C.  Ca.  741,  744,  52  L.  J.  Q.  B.  232.— A.  C. 

(2)  Toll.  Hunt  V.    Goodhke  (1873) 
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and  nnconnected  with  the  jurisdiction  of  the  justices  of  the  peace  of       Blago 

the  liberty  of  St.  Alban's  in  the  county  of  Hertford :  *allegation  of       stum. 

faithful  discharge  of  the  duties  of  the  said  offices,  and  of  plaintiff's       [  *900  ] 

good  repute  with  the  justices  of  the  borough :  That,  before  and  at 

the  time  of  the  committing  &c.,  to  wit  16th  April,  1846,  one  Richard 

Charles  Gutteridge,  who  before  then  had  been  in  the  employ  of  one 

Thomas  Kinder,  a  brewer  at  St.  Alban's,  was  apprehended  upon 

certain  charges  of  felony;  that  is  to  say,  for  that  he,  the  said 

R.  C.  G.,  being  clerk  and  servant'  to  the  said  T.  K.,  did,  by  virtue 

of  such  his  employment,  whilst  he  was  such  clerk  &c.,  receive  and 

take  into  his  possession  divers  moneys  for  and  in  the  name  and  on 

the  account  of  the  said  T.  K.,  his  master,  and  did  fraudulently  and 

feloniously  embezzle  the  same :  That  B.  G.  G.,  on  &c.,  was  brought 

before  the  justices  of  the  peace  of  the  said  liberty  to  be  examined 

by  them,  and  was  then  and  afterwards,  to  wit  21st  April  in  the  year 

aforesaid,  examined  by  them  concerning  the  said  charges ;  at  which 

said  examinations  plaintiff  acted  as,  and  was,  at  the  request  of  the 

said  B.  C.  G.,  the  legal  adviser  and   attorney-at-law  of  the  said 

B.  C.  6. :  And  also  that,  before  and  at  the  time  of  the  committing 

&c.,  to  wit  18th  April,  1846,  a  certain  other  person,  viz.  one  David 

Hntson,  who  before  then  had  been  in  the  employ  of  the  said  T.  K., 

was  taken  into  custody  and  apprehended  upon  a  certain  other  charge 

of  felony,  that  is  to  say,  for  that  he,  the  said  D.  H.,  being  clerk  and 

servant  to  the  said  T.  K.,  did,  by  virtue  of  such  his  employment, 

whilst  he  was  such  clerk  and   servant,  receive  and  take  into  his 

possession  divers  moneys  for  and  in  the  name  and  on  the  account 

of  the  said  T.  K.,  his  master,  and  did  fraudulently  and  feloniously 

embezzle  the  same :  and  the  said  D.  H.,  on  the  day  and  year  last 

aforesaid,  was  brought  before  the  justices  of  the  said  borough,  to 

*be  examined  by  them,  and  was  then,  and  afterwards,  to  wit  on  &c.,       [  'Wl  ] 

examined  by  them  concerning  the  said  last  mentioned  charge ;  at 

which  said  examinations  of  the  said  D.  H.  plaintiff  acted  and  was 

the  legal  adviser  of  the  said  justices.     Yet  defendant,  well  knowing 

&c.,  but  contriving  &c.  to  injure  plaintiff  in  his  said  good  name  &c., 

and  to  bring  him  into  public  scandal  &c.,  and  to  injure  plaintiff  in 

his  said  businesses  and  professions,  and  in  his  said  offices  of  town 

clerk  and  clerk  &c.  to  the  justices  aforesaid,  and  to  cause  it  to  be 

suspected  &c.  that  plaintiff  had  acted  improperly  and  dishonestly  in 

his  said  professions  and  businesses,  and  in  his  said  offices  of  town 

clerk  and  clerk  and  legal  adviser  to  the  justices  of  the  borough, 

heretofore,  to  wit  on  28rd  April,  1846,  in  the  form  of  a  letter 
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Blaoo  addressed  To  the  Bight  Honourable  Sir  James  Graham,  Secretary 
Bturt.  of  State,  Home  Office,  meaning  thereby  the  Bight  Honourable  Sir 
James  Bobert  George  Graham,  Baronet,  one  of  the  prmcipal 
Secretaries  of  State  of  our  lady  the  now  Queen,  falsely  and 
maliciously  did  compose  and  publish,  and  cause  and  procure  to 
be  published,  of  and  concerning  plaintiff,  and  of  and  concerning  the 
said  examinations  of  the  said  B.  C.  G.  and  D.  H.  respectively,  and 
of  and  concerning  the  conduct  of  plaintiff  in  his  said  offices  of  town 
clerk  and  clerk  and  legal  adviser  as  aforesaid,  and  in  his  said 
businesses  and  professions,  and  of  and  concerning  the  conduct  of 
plaintiff  at  the  said  examinations,  a  certain  false. &c.  libel,  con- 
taining, amongst  other  things,  the  false,  &c.  and  libellous  matter 
following,  of  and  concerning  plaintiff,  and  of  and  concerning  the 
said  examinations  and  the  conduct  of  the  plaintiff  as  aforesaid; 
(that  is  to  say) : 
[•902]  '* Honourable  Sir  (meaning"  &c.)>  ''Deeming  the  due  ^adminis- 

tration  of  justice  of  paramount  importance,  and  that  those  who  admin- 
ister it  should  be  not  only  pure  but  above  suspicion,  I  (meaning"  &c.) 
"  beg  to  call  your  attention  to  the  following  facts,  showing  the 
anomalous  position  of  a  certain  functionary  (meaning  the  plaintiff) 
in  this  borough  (meaning  the  said  borough  of  St.  Alban's).    At  this 
time  there  are  two  persons  fully  committed  for  trial  for  felony,  one 
(meaning  the  said  B.  G.  G.)  by  the  liberty  magistrates,  and  one 
(meaning  the  said  D.  H.)  by  the  borough  magistrates.     The  parties 
(meaning  the  said  D.  H.  and  B.  C.  G.)  are  related,  being  uncle  and 
nephew,  and  lately  clerks  to  a  brewer  (meaning  the  said  Mr.  T,  K.), 
whom  they  are  charged  with  having  robbed  for  a  series  of  years^ 
The  nephew  (meaning  the  said  B.  C.  G.)  was  taken  into  custody 
first ;  and  he  was  committed  by  the  liberty  magistrates,  and  is  now 
in  our  gaol,  bail  having  been  refused.     This  prisoner  (meaning  the 
said  B.  C.  G.)  is  defended  by  the  town  clerk  of  this  borough  (meaning 
the  plaintiff).    The  uncle  (meaning  the  said  D.  H.)  was  committed 
by  the  borough  magistrates,  the  town  clerk  (meaning  the  plaintiff) 
taking  the  evidence,  and  acting  as  legal  adviser  to  the  magistrates . 
a  friend  of  his  acting  as  legal  adviser  to  the  prisoner.     The  most 
close  intimacy  has  existed  for  years  between  the  town  clerk  (meaning 
the  plaintiff)  and  the  two  prisoners  (meaning  the  said  B.  C.  6.  and 
D.  H.) :  and,  when  the  nephew's  (meaning  the  said  B.  C.  G.'s)  papers^ 
were  yesterday  examined,  an  enormous  amount  of  accommodation 
bill  transactions,  and  legal  proceedings  arising  therefrom,  amounting 
to  many  thousands,  were  discovered ;  the  said  town  clerk  (meauinS 
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the  plaintifi))  and  others  with  whom  he  (meaning  the  said  plaintiff)       blaoo 

is  closely  associated,  being  the  parties  ^thereto,  thus  clearing  up       ^'^t. 

the  mystery  as  to  the  uses  to  which  the  plunder  had  been  appro-       [  *903  ] 

priated.    Deeming  this  a  state  of  things  demanding  a  remedy,  I  *' 

(meaning t&c.)  ''respectfully  call  your  prompt  attention  to  the  same, 

feeling  assured  that  you  will  institute  the  necessary  inquiry,  and 

take  such  steps  as  the  justice  of  the  case  and  the  crying  evil  pointed 

out  demand  (meaning  thereby  that  the  plaintiff  had  conspired  with, 

and  was  an  accomplice  of,  the  said  B.  G.  G.  and  D.  H.  in  embezzling 

the  moneys  of  the  said  T.  E.,  and  had  made  use  of  the  proceeds  of 

the  said  embezzlement,  and  also  that  the  plaintiff,  as  such  clerk 

and  legal  adviser  as  aforesaid,  had  acted  corruptly  and  dishonestly 

in  his   said  office   and  employment  at  the  said  examinations  of 

the  said  D.  H.  before  the  said  justices  of  the  said-  borough,  in 

order  that  the  said  justices  might   be  induced   to  dismiss   the 

said  charge  against  the  said  D.  H.,  and  to  discharge  him  out  of 

custody).      By  means"   &c.   (General  allegation  of    damage  to 

character  &c.) 

Pleas  :   1.  Not  guilty.    Issue  thereon.    2,  8  and  4.    Pleas  in 
justification.    Beplication  to  each,  De  injund.    Issue  thereon. 

On  the  trial,  before  Parke,  B.,  at  the  Hertfordshire  Summer 
Assizes,  1846,  the  plaintiff  proved  that  the  defendant  had  written 
and  sent  the  letter,  mentioned  in  the  declaration,  to  Sir  James 
Graham,  who  was  then  Secretary  of  State  for  the  Home  Depart- 
ment, and  who  had  thereupon  instituted  an  inquiry  under  the 
superintendence  of  Mr.  F.  N.  Rogers,  the  Deputy  Judge  Advocate, 
\vho  had  not  yet  reported  the  result.  The  plaintiff  also  gave 
evidence  to  show  that  the  charges  in  the  libel  were,  in  part,  false ; 
and  also  that  the  defendant,  who  was  an  inhabitant  of  the  borough 
of  St.  Alban's,  had  said  *that  he  should  feel  great  pleasure  in  [  ♦904  ] 
ridding  the  borough  of  men  like  the  plaintiff.  The  counsel  for  the 
defendant  contended  that  the  letter  was  a  privileged  communica- 
tion, and  that  express  malice  could  not  be  proved  by  evidence 
of  falsehood.  The  learned  Judge  gave  leave  to  move  for  a  nonsuit : 
and  he  left  to  the  jury  whether  they  believed  the  innuendo  as  to 
the  meaning  of  the  letter ;  and,  if  they  did,  whether  the  defendant 
had  sent  the  letter  merely  with  the  honest  purpose  of  aiding  in  the 
administration  of  justice,  or  from  a  malicious  motive,  and  with  a 
knowledge  that  the  charge  was  false.  No  evidence  was  offered  in 
support  of  the  pleas  in  justification.  Verdict  for  plaintiff  on  all 
the  issues* 
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Blaoo  M.  Chambfrs,  in  Michaelmas  Term,  1846  (i),  moved  for  a 

Stubt.  nonsuit,  or  a  new  trial,  or  to  arrest  the  judgment : 

The  Secretary  of  State  has  the  superintendence  of  the  func- 
tionaries who  take  part  in  the  administration  of  justice;  and  any 
person  is  entitled  and  bound  to  bring  before  him  cases  of  malad- 
ministration in  an  office  connected  therewith,  especially  if  such 
person  be,  as  here,  an  inhabitant  of  the  place  in  which  the  office  is 
exercised.  The  communication  itself  may  be  said,  from  its  very 
nature,  to  be  confidential.  The  falsehood  of  the  charge  does  not 
destroy  the  protection  which  the  privilege  confers :  Lake  v.  King  (2), 
Rex  V.  Baillie  (3).  Even  if  there  be  an  exception  to  this  rule,  in 
the  case  of  a  malicious  motive,  there  was  in  the  present  case  no 
evidence  of  malice  for  the  jury.  The  application  to  the  Home 
[  •WS  ]  Secretary  was  regularly  made,  with  a  view  to  an  inquiry,  *which  had 
accordingly  been  instituted.  It  is  true  that,  in  Rohin9onY.  May  (4), 
it  was  held  that,  where  there  was  an  **  absence  of  all  ground  for 
the  representation,**  that  was  proof  of  malice :  but  here  only  a  part 
of  the  charge  was  shown  to  be  false.  Further,  the  publication 
itself  is'  not  such  as  to  justify  the  innuendo,  which  attempts  to 
extend  the  meaning.  It  was  therefore  not  competent  to  the  jury 
to  affirm  the  innuendo;  and  the  judgment  must  be  arrested: 
Solomon  v.  Lawson  (5),  Gutsole  v.  Mathers  (6). 

Cur.  adv.  vnlt 

Lord  Denman,  Ch.  J.,  in  the  same  Term  (November  16th),  delivered 
the  judgment  of  the  Court  : 

We  are  of  opinion  that  the  defendant  was  not  exempt  from 
responsibility  for  that  which  would  otherwise  be  a  libel,  by  reason 
of  its  being  an  application  to  a  competent  tribunal  for  redress; 
because  the  Secretary  of  State  has  no  direct  authority  in  respect 
of  the  matter  complained  of,  and  was  not  a  competent  tribunal  to 
receive  the  application.  We  are  also  of  opinion  that  proof  of  false- 
hood in  a  part  of  the  statement  is  evidence  for  the  jury,  to  r^ew 
the  presumption  of  malice  where  the  occasion  of  the  publication 
has  been  evidence  to  rebut  it.    We  are  also  of  opinion  that  the 

(1)  November  2nd.  Before  Lord  (5)  70  R.  R  671  (8  a  B.  823).  See 
Denman,  Ch.  J.,  Coleridge,  AVightman  Le  Fanu  v.  Malcofii9on,  1  H.  Loids'  Ca. 
and  Erie,  JJ.  637. 

(2)  1  Saund.  131,  132.  (6)  1  M.  &  W.  493 ;  S.  C.  Tyr.  &Gr. 

(3)  21  How.  St.  Tr.  1,71.  694. 

(4)  7  R.  R.  774  (2  Smith,  3). 
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libel  is  capable  of  the  meaning  imputed  by  the  innuendo :  and,  as 

the  jury  have  found  it  to  be  true,  and  the  Judge  is  not  dissatisfied 

with  the  verdict,  the  rule  is  not  granted. 

Ride  refused. 


Blaoo 
Stubt. 


IN  THE  EXCHEQUER  CHAMBER. 


(Error  from  the  Queen's  Bench.) 
STUET   V.  BLAGG. 

(10  Q.  B.  906—908.) 
For  head-note,  see  p.  534,  ante. 

Judgment  having  been  entered  for  the  plaintiff  in  the  Queen's 
Bench,  error  was  brought  in  the  Exchequer  Chamber. 

Besides  the  common  assignment  of  Errors,  it  was  specially 
assigned  for  error,  that  the  innuendoes  in  the  declaration  were  bad 
in  law,  and  improperly  attempted  to  extend  the  meaning  of  the 
alleged  defamatory  matter  beyond  its  natural  and  proj)er  meaning 
and  construction,  and  beyond  the  meaning  which  could  by  law 
be  pat  thereupon;  and  that  there  were  no  proper  or  sufficient 
innuendoes  to  explain  the  meaning  of  the  alleged  defamatory 
matter  and  show  that  it  was  actionable,  the  said  matter  not  being 
actionable  without  innuendoes. 

The  case  was  argued  in  this  vacation  (June  15th). 

Peacock^  for  the  plaintiff  in  error : 

The  letter  does  not  amount  to  a  charge  that  the  plaintiff  was  an 
accomplice  in  the  embezzlement :  the  innuendo,  therefore,  that  he 
was  such  accomplice  is  too  large.     Neither  the  allegation  that  he 
was  intimate  with  the  person  accused  of  that  offence,  nor  that 
he  and  his  friends  were  parties  to  transactions  connected  with  the 
accommodation  bills,  can  justify  the  innuendo.     It  is  not  stated 
whether  the  plaintiff  was  the  party  giving  or  receiving  accommoda- 
tion by  means  of  the  bills.     Circumstances  of  suspicion,  at  most,  are 
indicated.      If  the    plaintiff   accommodated    Gutteridge,   and  he 
committed  felony  to  take  up  the  bills,  that  would  be  no  offence 
in  the  ^plaintiff ;    it  is  not  stated  that  he  even  knew  how  the 
proceeds  of  the  felony  were  applied.     The  declaration  with  the 
innuendo  would  require  a  very  different  plea  of  justification  from 
that  which  would  suffice  if  the  innuendo  were  not  there.    Whether 
the  innuendo  extends  the  meaning  of  the  libel  is  for  the  Court 


1847. 
jHne  16. 

[906] 


[  '907  ] 
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Stubt  to  decide,  and  not  for  the  jury.  If  a  libel  is  not  intelligible  with- 
Blaog.  o^t  extraneous  matter,  such  matter  must  be  set  out  in  the 
inducement  for  the  information  of  the  Court.  All  that  the  jury 
have  to  find,  as  to  the  extraneous  matter,  is  whether  the  libel 
was  published  with  reference  to  it:  when  that  is  found,  it  is 
exclusively  for  the  Court  to  decide  whether  the  publication,  so 
connected,  is  a  libel. 

Hawkinsy  contra,  was  not  heard. 

WiLDB,  Ch.  J. : 

It  is  quite  clear  that  the  judgment  must  be  affirmed.    It  is  im- 
possible to  doubt  that  the  object  of  the  letter  was  to  defame  the 
plaintiff,  and  also  that  it  would  have  that  effect.     (His  Lordship 
then  went  through  the  various  allegations  in  the  letter,  and  com- 
mented on  their  libellous  character  and  on  their  injurious  tendency 
as  addressed  to  a  Minister  of  State,  under  whose  superintendence  a 
prosecution  against  a  public  functionary  in  respect  of  such  matters 
as  were  charged  in  the  letter  might  be  instituted.)     The  defendant 
now  seeks  to  reason  away  all  the  meaning  which  out  of  Court  be 
intended  his  letter  to  convey.    No  man  out  of  Court  could  read  his 
letter  without  thinking  that,  if  it  were  true,  the  plaintiff  ought 
instantly   to  be   removed  from  his  office.     Thus  far  without  the 
innuendo.    A  question  has  been  raised  whether  it  was  competent  to 
the  jury  to  find  the  truth  of  the  innuendo  ;  and  it  is  said  that  the 
[  *908  ]       matter  should  not  have  been  left  *to  the  jury.   Undoubtedly  it  is  the 
duty  of  the  Judge  to  say  whether  a  publication  is  capable  of  the 
meaning  ascribed   to  it  by  an  innuendo :  but,  when  the  Judge  i& 
satisfied  of  that,  it  must  be  left  to  the  jury  to  say  whether  the  pub- 
lication has  the  meaning  so  ascribed  to  it.     I  think  this  letter  was 
capable  of  the  meaning  ascribed   to  it.      With,  or   without,  the 
innuendo,  in  either  case,  I  think  the  plaintiff  entitled  to  judgment; 
for  the  letter  in  itself  discloses  a  cause,  of  action,  and  is  also  such  as 
to  justify  the  finding  the  truth  of  the  innuendo. 

CoLTMAN  and  Cresswell,  JJ.,  and  Parke,  Aldbrson,  Bolfe  and 
Platt,  Barons,  concurred. 

Jiulgment  affirmed. 
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(Error  from  thb  Queen's  Bench.) 

PAYNTER  V.  REG.  ,847. 

(10  a  B.  908—925  ;  S.  C.  16  L.  J.  M.  C.  136;  11  Jur.  973.)  •'»»«  »2.  28. 

1848. 
Under  stat.  1  Will.  IV.  c.  21,  s.  4,  after  a  magistrate  has  made  a  return         j^^^  ^^ 

to   a  mandamus  requiring  him  to  issue  a    distress    warrant,  and  the  

prosecutor  has  demurred,  the  Court  of  Queen's  Bench  will  give  leave  to  the         [  908  ] 
party  interested,  who  has  had  notice  under  the  rule  niat  for  the  mandamus, 
and  has  shown  cause,  to  amend  the  magistrate's  return,  and  conduct  the 
defence,  the  magistrate  not  opposing  the  application  for  leave  (1). 

Held  by  the  Court  of  Exchequer  Chamber,  affirming  the  judgment  of 
the  Queen's  Bench,  That 

any  one  of  several  joint  occupiers  is  liable  for  the  whole  amount  of  their 
joint  assessment  to  a  poor  rate ;  and  a  warrant  of  distress  against  any  one 
alone  is  good : 

A  poor  rate  is  not  invalid  because  the  declaration  at  its  foot  is  not  in  the 
very  words  of  the  form  given  by  the  schedule  to  the  Parochial  Assessments 
Act,  1836  (6  &  7  WiU.  IV.  c.  96) : 

Notice  of  publication  of  a  poor  rate  need  not  state  that  the  rate  has  been 
allowed. 

A  MAXDAMUS  issued  (2),  directed  to  "  Thomas  Paynter,  Esq., 
one  of  the  magistrates  of  the  police  courts  of  the  metropolis,  sitting 
at  the  police  court  at  *  Wandsworth,  in  the  parish  of  Wandsworth,  ^  *^^^  ^ 
in  the  county  of  Surrey."  The  inducement  to  the  writ  stated  that, 
by  a  rate  or  assessment  made  for  the  relief  of  the  poor  of  the  parish 
of  Saint  Mary,  Putney,  in  Surrey,  within  the  district  of  the  police 
court  aforesaid,  intituled  ''  An  assessment  "  &c.,  made  8rd  October 
1844,  after  the  rate  of  Is.  in  the  pound,  and  duly  allowed  and  pub- 
lished, one  Henry  Chasemore  was,  on  8rd  October,  1844,  "  duly 
assessed  and  rated  as  the  occupier,  jointly  with  divers  other  persons, 
of  that  part  of  a  certain  bridge,  leading  from  the  parish  of  Putney 
in  the  county  of  Surrey  to  the  parish  of  Fulham  in  the  county  of 
Middlesex,  as  is  situate  within  the  parish  of  Putney,  and  the  land 
upon  which  the  said  part  of  the  said  bridge  is  erected  and  built, 
together  with  the  toll  house  and  other  buildings,  at  the  sum  of 
iSl.  10s.,  being  at  the  rate  of  1«.  in  the  pound  upon  970Z.,  the  said 
sum  of  9702.  being  the  alleged  annual  rateable  value  of  the  said  toll 
house  and  other  buildings  of  the  said  part  of  the  said  bridge  "  &c. 
The  inducement  then  averred  demand  of  the  rate  from  Chasemore, 
and  non-payment :  and  "  that  the  said  H,  C,  having  been  duly 
summoned  before  George  Clive,  Esquire,  or  such  other  magistrate 
oi  the  police  courts  &c.  as  should  be  sitting  at  the  police  court  at 
Wandsworth  aforesaid,  to  show  cause  why  he  did  not  pay"  &c., 

(1)  See  Rfg.  v.  Cheek,  9  Q.  B.  942.  lieg.  v.  Paynter,  68  E.  R,  444  (7  Q.  B. 

(2)  The  rule  for  the  mandamus  was      255). 
made  absolute  in  Easter  Term,  1845 ; 
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Pathtbb  «*  personally  appeared  before  you,  the  said  Thomas  Paynter,  on 
Bbo.  Thursday  the  23rd  day  of  January  now  last  past,  at  the  police  court 
in  Wandsworth  "  &c.,  "  in  obedience  to  the  summons  in  that  behalf, 
but  did  not  show  any  sufficient  cause  why  he  had  not  paid  the 
same ;  and  an  application  was  thereupon  then  and  there  made  to 
you,  the  said  T.  P.,  as  one  of  the  magistrates  of  the  police  courts '' 

[  •910]  &c.,  "  by  and  on  behalf  of  the  *said  churchwardens  "  &c.  "of  St. 
Mary,  Putney,  within  the  metropolitan  police  district  aforesaid,  to 
issue  your  warrant  of  distress  to  levy  the  said  sum  of  481.  10«.,  so 
assessed  "  &c.  "  upon  the  goods  and  chattels  of  the  said  H.  C. 
Yet  you,  the  said  Thomas  Paynter,  so  being  one  of  the  magistrates 
of  the  police  courts"  Ac,  "not  regarding"  &c. :  the  inducement 
then  averred  neglect  and  refusal  to  issue  the  warrant,  whereupon 
the  churchwardens  and  overseers  besought  a  remedy  :  and  the  writ 
commanded  that  *'  you,  the  said  Thomas  Paynter,  as  such  magis- 
trate of  the  police  courts  "  &c.,  immediately  after  the  receipt  of  the 
writ,  do  "  issue  your  warrant  of  distress,"  Ac.  "  for  the  levying  of 
the  said  sum  of  482.  lO^.  upon  the  goods  and  chattels  of  the  said  H. 
Chasemore,  in  pursuance  of  the  statute  "  &c.,  "  or  show  cause  "  &c. 
Tested,  6th  May,  8th  Victoria. 

To  this  writ  Mr.  Paynter  made  a  return,  which  was  filed  23rd 
May,  1845.  The  churchwardens  and  overseers  demurred  generally 
to  the  return,  and  ruled  Mr.  Paynter  to  join  in  demurrer. 

C.  Clark  afterwards,  in  Trinity  Term,  1845,  obtained  a  rule  on 
behalf  of  Chasemore,  calling  on  the  prosecutors  and  Mr.  Paynter 
*'  to  show  cause  why  Henry  Chasemore,  in  the  said  writ  mentioned, 
should  not  have  leave  to  make  a  further  return  to  the  said  writ,  or 
amend  the  said  return  made  by  the  said  Thomas  Paynter,  and  be 
at  liberty  to  support  such  farther  return  or  amended  return,  when 
made  " ;  upon  notice  to  the  attorney  or  agent  of  the  prosecutors, 
and  also  to  the  attorney  or  agent  of  Mr.  Paynter.  The  rule  was 
drawn  up  on  reading  the  affidavit  of  Chasemore's  attorney,  and 
[  •911  ]  writings  thereto  annexed,  and  the  writ  and  return.  *The  affidavit 
referred  to  the  rule  nisi  for  the  inandanms,  which  called  on  Mr. 
Paynter  to  show  cause,  on  notice  to  be  given  to  him  and  to  Chase- 
more. The  affidavit  then  stated  that  both  Paynter  and  Chasemore 
had  shown  cause ;  and  it  detailed  the  proceedings  down  to  the 
return :  and  the  deponent  added  that  he  was  advised  by  counsel,  on 
behalf  of  Chasemore,  that  the  return  did  "not  raise  all  the  points 
of  law  necessary  to  be  brought  under  the  notice"  of  the  Court,  "in 
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order  to  have  the  subject-matter  of  the  said  rule,  mandamus  and  re-  Patntbb 
turn  duly  and  fully  argued  and  discussed  on  the  merits,  as  the  same  beo. 
respectively  affect  the  said  H.  Ghasemore;  but  that,  to  do  so,  it  is 
requisite  that  a  return  to  such  mandamus  should,  wiih  the  leave  of 
this  honourable  Court,  be  made  by  the  said  H.  Ghasemore:  "  and 
that  the  deponent  was  advised  and  believed  ''  that,  unless  the  said 
H.  Ghasemore  is  allowed  to  make  a  return  to  the  said  writ  of  man- 
damus, or  to  amend  the  return  already  made,  the  merits,  as  affect- 
ing him,  cannot  be  fully  presented  for  the  consideration  and 
decision  "  of  the  Gourt.  The  affidavit  then  stated  that  the  prose- 
cutors had  demurred,  and  had  served  Mr.  Paynter  with  a  rule  to 
join.    In  Trinity  Term  (June  12th),  1846, 

Cromptan  and  Pashley  showed  cause  : 

The  application,  if  proper  under  any  circumstances,  should  have 
been  made  before  the  return.  Stat.  1  Will.  IV.  c.  21,  s.  4(i), 
authorizes  the  Gourt,  on  application  for  any  writ  of  mandamus 
(except  under  stat.  9  Ann.  c.  20),  **  to  make  rules  and  orders, 
calling,  not  only  upon  the  person  to  whom  such  writ  may  be 
required  to  issue,  but  also  all  and  every  other  person  having  or 
claiming  any  right  or  interest  in  or  to  the  matter  of  such  writ,  to 
show  cause  *against  the  issuing  of  such  writ  and  payment  of  costs  [  •912  ] 
of  the  application,  and  upon  the  appearance  of  such  other  person 
in  compliance  with  such  rules,  or  in  default  of  appearance  after 
service  thereof,  to  exercise  all  such  powers  and  authorities,  and 
make  all  such  rules  and  orders,  applicable  to  the  case,  as  are  or 
may  be  given  or  mentioned  by  or  in  any  Act  passed  or  to  be  passed 
during  this  present  session  of  Parliament  for  giving  relief  against 
adverse  claims  made  upon  persons  having  no  interest  in  the  subject 
of  such  claims :  provided  always,  that  the  return  to  be  made  to  any 
such  writ,  and  issues  joined  in  fact  or  in  law  upon  any  traverse 
thereof,  or  upon  any  demurrer,  shall  be  made  and  joined  by  and  in 
the  name  of  the  person  to  whom  such  writ  shall  be  directed ;  but 
nevertheless  the  same  shall  and  may,  if  the  Gourt  shall  think  fit  so 
to  direct,  be  expressed  to  be  made  and  joined  on  the  behalf  of  such 
other  person  as  may  be  mentioned  in  such  rules  ;  and  in  that  case 
such  other  person  shall  be  permitted  to  frame  the  return,  and  to 
conduct  the  subsequent  proceedings,  at  his  own  expense ;  and  in 
such  case,  if  any  judgment  shall  be  given  for  or  against  the  party 

(1)  Repealed  S.  L.  R.  Act,   1891 ;  see  now  C.  0.  E.  1886,  r.  73,  which  is 
to  the  same  effect. — ^A.  C, 
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Patntbr  suing  snch  writ,  snch  judgment  shall  be  given  against  or  for  the 
Bko.  person  or  persons  on  whose  behalf  the  return  shall  be  expressed  to 
be  made,  and  who  shall  have  the  like  remedy  for  the  recover;  of 
costs  and  enforcing  the  judgment  as  the  person  to  whom  the  writ 
shall  have  been  directed  might  and  would  otherwise  have  had." 
No  case  has  occurred  under  this  Act :  but,  if  the  analogy  of  the 
Interpleader  Act,  1  &  2  Will.  IV.  c.  58  (i)  (which,  by  sect.  8,  is  to  be 
acted  upon  as  if  referred  to  in  stat.  1  Will.  lY.  c.  21,  s.  4),  be 
followed,  according  to  which  applications  like  this  must  be  made 

[*di3]  ''after  declaration,  and  before  plea"  (sect.  1),  ^this  application 
cannot  be  made  after  the  return,  still  less  after  a  demurrer  to 
it.  The  power  is  entire :  the  new  party  is  to  frame  the  return 
and  conduct  the  subsequent  proceedings :  the  whole  defence,  or 
no  part  of  it,  should  be  left  to  him.  The  return  here  is  ahready 
framed. 

(Pattbson,  J. :  When  is  the  proposed  new  party  to  apply  ?) 

On  cause  being  shown :  he  had  notice,  he;:e,  by  the  rule  nUi  for  the 
viandamus.  If  the  magistrate  had  obeyed  the  writ  in  the  first 
instance,  and  had  so  returned,  the  new  party  could  not  liave  after- 
wards come  in ;  and  what  difference  can  there  be  between  different 
returns  made  by  the  magistrate  ? 

(Lord  Denman,  Ch.  J. :  What  can  you  lose  ?  The  applicant 
must  pay  the  costs.) 

The  prosecutors  may  prefer  looking  to  the  magistrate  for  costs. 
Besides,  nothing  appears  as  to  the  nature  of  the  proposed  amend- 
ment: this  rule  leaves  it  open  to  the  applicant  to  place  on  the 
record  any  return,  however  absurd. 

M.  Chambers  and  C,  Clark,  contra,  were  stopped  by  the  Coubt. 

LoBD  Denman,  Ch.  J. : 

If  I  thought  any  undue  advantage  had  been  gained  by  the  delay, 
I  should  pause  before  acceding  to  this  application.  But  I  cannot 
see  any  injury  which  can  accrue  to  the  prosecutors.  We  should 
of  course  look  narrowly  at  such  applications. 

Patteson,  Wiluams  and  Coleridge,  JJ.,  concurred. 
(1)  Eepealed  46  &  47  Vict,  c,  49,  s.  3,— A.  C. 
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The  rule  was  drawn  up  in  the  following  terms.  Patntbb 

"  Upon  hearing  Mr.  Crampton,  of  counsel  for  the  prosecutors,  and  rbJj. 
Mr.  ChamberSj  of  counsel  for  Henry  Chasemore  in  the  writ  of 
mandamus  *issued  in  this  prosecution  mentioned,  and  upon  reading  [  *9H  ] 
the  affidavit,"  &c.,  "  and  a  rule  of  this  Court,"  &c.,  "  and  no  cause 
being  shown  to  the  contrary  on  behalf  of  Thomas  Paynter,  Esquire, 
the  defendant:  It  is  ordered  that  the  said  H.  Chasemore  be  at 
liberty  to  amend  the  return  made  to  the  said  writ  by  the  said  T.  P., 
80  as  that  the  same  be  amended  within  ten  days  next  following ;  and 
that  the  said  amended  return  shall  be  expressed  to  be  made  on 
behalf  of  the  said  H.  C. ;  and  that  the  said  H.  C.  be  at  liberty  to 
support  such  amended  return,  and  conduct  the  subsequent  proceed- 
ings thereon  at  his  own  expense ;  the  said  H.  C.  hereby  undertaking 
to  pay  to  the  prosecutors,  or  to  their  attorney,  the  costs  of  the 
demurrer  filed  to  the  said  return  made  by  the  said  T.  P.,  and  also 
the  costs  of  this  application :  such  costs,  if  necessary,  to  be  taxed 
by  the  coroner  and  attorney  of  this  Court.  And  it  is  further 
ordered  that,  if  the  prosecutors  shall  plead  to  issue  to  the  said 
amended  return,  the  said  H.  C.  shall  accept  short  notice  of  trial  for 
the  next  Assizes  to  be  holden  in  and  for  the  county  of  Surrey ;  and 
that,  if  judgment  shall  be  given  for  the  prosecutors  on  such 
amended  return,  the  said  H.  C.  shall  be  liable  to  costs  in  the  place 
of  the  said  Thomas  Paynter." 

Thereupon  (as  hereafter  set  forth)  the  return  was  amended ; 
and  the  prosecutors  demurred  to  it  specially.  Joinder  in 
demurrer. 

The  case  being  called  on  for  argument  in  the  Court  of  Queen's 
Bench,  the  counsel  for  the  prosecutors  appeared  in  support  of  the 
demurrer,  but  no  one  appeared  for  Mr.  Paynter  or  H.  Chasemore. 
Judgment  was  thereupon  given  for  the  Crown. 

The  record  was  made  up  as  follows. 

"Surrey.  Amongst  the  records  of  this  year.  No.  29,  E.  3. 
Some  time  ago,  that  is  to  say  on  "  &c.,  ''  our  lady  the  Queen  sent 
to  Thomas  Paynter,  Esq.,  one  of  the  magistrates "  &e.  The 
mandamus  was  then  set  out,  as  ante  (pp.  541,  542),  concluding : 

"  By  the  Court.    Robinson.    By  rule  of  Court. 

"  And,  before  the  time  of  the  issuing  of  the  said  writ,  that  is  to 
say  on  the  31st  day  of  January  in  the  eighth  year  of  the  reign  of  our 
lady  "  dec.,  the  said  Court  of  our  lady  the  Queen  then  here  at  West- 
minster *called,  by  rule  of  the  same  Court,  upon  one  Henry  Chase-       [  *nh  ] 
more,  a  person  claiming  interest  in  the  matter  of  the  said  writ,  to  show 

B.B. — VOL.  LXXIV.  35 


646  X847.    EX.  CH.     10  Q.  B.  916—916.  [b.b. 

Patkteb  cause  against  the  issuing  of  the  said  writ,  and  payment  of  the  costs 
rto.  of  the  application :  and  the  said  H.  C,  before  such  issuing  of  the 
said  writ,  to  wit  on"  &c.,  "appeared  before  thh  said  Court  in 
compliance  with  such  rule :  and-  thereupon  the  said  Court  did 
order  and  direct  that  the  return  to  be  made  to  the  said  writ,  and 
issues  joined  in  fact  or  in  law  upon  any  traverse  thereof,  or  upon 
any  demurrer,  should  be  made  and  joined  by  and  in  the  name  of 
the  said  Thomas  Paynter,  Esq.,  the  person  to  whom  such  writ  was 
directed  as  aforesaid,  but  that  the  same  should  be  expressed  to  be 
made  and  joined  on  behalf  of  the  said  Henry  Chasemore ;  and  that 
the  said  H.  G.  should  be  permitted  to  frame  the  return,  and  to 
conduct  the  subsequent  proceedings  at  his  own  expense  :  and  that, 
if  judgment  should  be  given  for  the  prosecutors  on  such  return, 
the  said  H.  C.  should  be  liable  to  costs  in  the  place  of  the  said 
Thomas  Paynter.  And,  on  the  22nd  day  of  May  in  the  said 
eighth  year  "  &c.,  before  our  said  lady  the  Queen  at  Westminster, 
the  said  Thomas  Paynter,  Esq.,  in  his  own  name,  but  on  behalf  of 
the  said  Henry  Chasemore,  returned  the  said  writ  as  follows,  that 
is  to  say  (i): 

"I,  Thomas  Paynter,  Esq.,  one  of "  &c.,  "certify  "  &c.,  "  that  there 
is  not,  at  the  foot  of  the  rate  or  assessment,  within  mentioned  to  have 
been  made  for  the  relief  of  the  poor  of  the  parish  of  St.  Maiy, 
Putney,"  Ac,  "  a  declaration  signed  by  a  majority  of  the  church- 
[  *9i6  ]  wardens  and  overseers  of  the  said  parish  in  such  form  *as  is 
required  by  the  Act  of  Parliament  in  that  case  "  &c. ;  "  but,  in 
place  thereof,  a  declaration  so  signed  in  the  words  following :  that 
is  to  say:  'We,  G.  W.  B.  and  J.  S.,  overseers,  and  J.  W.  and 
A.  F.  B.,  churchwardens,  do  declare  the  several  particulars  speci- 
fied in  the  several  columns  of  the  foregoing  rate  to  be  true  and 
correct,  as  far  as  we  have  been  able  to  ascertain  them,  to  which 
end  we  have  used  our  best  endeavours : '  wherein  the  word  *  several/ 
when  that  word  secondly  occurs,  and  the  word  'foregoing,'  are 
respectively  substituted  for  the  words  '  respective  *  and  *  above '  in 
the  form  given  in  that  behalf  in  the  said  Act,  and  without  a 
declaration  in  which  form  any  rate,  as  thereby  provided,  is  of  no 
force  or  validity.  And  I,"  &c.,  do  further  certify  &c.,  **  that  the 
notice  of  publication  of  the  said  rate  or  assessment  within  mentioned 
was  in  the  words  following,  that  is  to  say : 

(1)  The  return,  as  amended,  con-      additions  which  are  pointed  out  in  the 
tained  the  whole   of    Mr.  Faynter's      notes, 
return  (referred  to,  ante,  p.  542),  with 
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'Parish  op  St.  Maby,  Putney,  Payntib 

*  8rd  November,  1844.  rS„ 

'  Notice  is  hereby  given  that  a  rate  of  assessment  at  U.  in  the 
poand  has  been  made  for  the  necessary  relief  of  the  poor  of  this 
parish,  the  payment  of  the  police  and  county  rates,  and  for  the 
other  purposes  named  in  the  several  Acts  of  Parliament  relating 
thereto.      The  same  has  been  allowed  by  one  of  her  Majesty's 
jastices  of  the  peace  acting  (i)  and  within  the  metropolitan  district, 
pursuant  to  the  statute  in  that  case  made  and  provided.*    Which 
notice  was  signed  by  the  churchwardens  and  overseers  of  the  said 
parish  of  St.  M.,  P. ;  and  the  rate  or  assessment  was  not  otherwise 
duly  published,  as  in  the  within  writ  is  suggested  (2).    And  I,"  &c., 
farther  ^certify  &c.,  ''  that  the  notice  of  publication  of  the  said  rate       [  *917  ] 
does,  on  the  face  of  it,  purport  that  the  said  rate  was  allowed  by 
one  of  her  Majesty's  justices  of  the  peace  acting  and  within  the 
metropolitan  district,  pursuant  to  the  statute  in  that  case  "  &c. ; 
but  it  does  not  purport  or  allege  that  the  said  rate  had  been  so 
allowed  by  the  said  justice  of  the  peace  at  any  of  the  metropolitan 
police  courts  held  within  the  limits  of  the  metropolitan  police  dis- 
trict, according  to  the  form  of  the  statute  in  such  case  "  &c.     "  And 
I,"  &c.  further  certify  &c.,  "  that  Henry  Chasemore,  within  men- 
tioned, is,  in  and  by  the  said  rate  or  assessment,  expressed  to  be 
jointly  rated  and  assessed,   together   with   ninety  other  persons 
therein  severally  named,  in  the  said  sum  of  48L  lOs. ;  and  that 
that  sum,  so  far  as  the  same  is  duly  rated  and  assessed,  is  due 
and  owing  from  and  by  the  said  H.  G.  jointly  with  the  said  ninety 
other  persons ;  and  that  the  summons  within  mentioned  was  directed 
to  the  said  H.  G.  jointly  with  the  same  ninety  other  persons,  all  in 
the  said  summons  respectively  named ;  and  that  the  warrant  of 
.distress  for  the  levying  of  the  said  sum  of  48Z.  10«.,  if  any  such 
warrant  were  issued,  ought  to  be  issued  for  levying  the  same  sum 
upon  the  goods  and  chattels  of  the  said  H.  G.  and  of  the  said  ninety 
other  persons  in  the  said  rate  or  assessment  and  in  the  said  sum- 
mons respectively  named,  jointly,  and  not  upon  the  goods  and 
chattels  of  the  said  H^G.  only  (d).    And  I,"  &e.y  further  certify  &c., 
''  that  the  said  H.  G.  and  the  said  ninety  other  "  &c.  "  are  rated,  in 
and  by  the  said  rate,  in  respect  of  property  consisting  of  shares 

(1)  See  68  E.  B.  451,  note  (1)  (7  a  B.  (3)  The  words  from  henceforwaixl, 
264,  and  note  (a)  ibid),  down  to  the  word  '*  bridge,**  in  p.  548, 

(2)  The  words  of  the  return  from  line   14,  were  added  on  the  amend- 
heDoeforward  down  to  **  case,"  were  ment. 

added  on  the  amendment. 
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Patmtbb     in  the  tolls  of,  and  arising  from,  a  certain  bridge  called  "^Folham 
Reg.        and  Putney  Bridge ;  which  said  shares  were  created  by  and  nnder 
[  *9i8  ]      the  provisions  of  a  certain  indenture,  dated  the  11th  day  of  November, 
1729,  which  said  indenture  was  made  in  pursuance  of  the  enact- 
ments of  two  several  Acts  "  &c,  (12  Geo.  I.  (i)  and  1  Geo.  II.  (2)) ; 
''  and  that,  by  force  of  the  provisions  of  the  said  deed  so  made  as 
«  aforesaid,  the  shares  of  the  shareholders  of  the  said  bridge  are  held 

by  them  as  tenants  in  common,  and  not  as  joint  tenants ;  and  that, 
as  such  tenants  in  common,  they  are  entitled  to  divide  the  tolls  of 
the  said  bridge  after  payment  of  all  the  charges  created  by  the  said 
deed  and  the  said  Acts,  and  are  made  liable  to  the  said  charges, 
should  such  tolls  be  found  insufQcient  to  meet  them,  rateably  and 
proportionably  according  to  their  several  rights,  shares  and  interests 
in  the  said  bridge.  And  therefore  I,  the  said  Thomas  Paynter,  onght 
not  to  issue  my  warrant  *'  &c. 

"  And  hereupon,  on "  &c.  (28th  May,  8  Victoria),  "  the  said 
churchwardens  and  overseers  of  *'  &c.,  "by"  &c.,  "their  attorney, 
say  that  the  said  return  is  not  sufficient  in  law ''  &c.  Special 
demurrer,  assigning  for  causes  that,  although  the  return  alleges 
that  H.  Chasemore  and  the  ninety  other  persons  are  rated  in 
respect  of  property  consisting  of  shares  in  the  tolls  of,  and  arising 
from,  a  bridge  &c.,  it  omits  to  show  such  property  to  be  the  part 
of  the  bridge  in  the  writ  mentioned  and  the  land  upon  which  the 
bridge  is  erected,  also  in  the  -  writ  mentioned,  and  situate  in  the 
parish  of  Putney.  And  it  also  omits  to  show  such  property  to  be 
the  same  as,  or  any  part  of,  the  toll-house  and  other  buildings  in 
[  *919  ]  the  writ  and  in  the  rate  mentioned.  And  *that  the  return  merely 
shows  H.  Chasemore  and  ninety  other  persons  in  the  rate  named 
to  be  rated  in  and  by  the  rate  in  respect  of  property  consisting  of 
shares  in  certain  tolls  in  the  return  mentioned;  but  the  return 
does  not  deny  any  suggestion  of  the  writ  in  respect  of  the  said 
H.  C.  having  been  duly  rated  as  the  occupier,  jointly  with  divers 
other  persons,  of  part  of  the  bridge  in  the  parish,  and  of  the  land 
upon  which  the  said  part  of  the  bridge  is  erected^  in  manner  set 
forth  in  the  writ.  And  also  that  the  return  is  vague  and  ambiguoas, 
&c.  And  that  the  return  is  insufficient  in  stating  mere  conclusions 
of  law,  as  to  the  effect  and  operation  of  the  indenture  and  of  the 
several  Acts  of  Parliament  therein  mentioned.  And  that  it  is  in 
other  respects  uncertain  &c. 

"  And  the  said  Thomas  Paynter,  Esq.,  on  the  behalf  of  the  said 
(1)  C.  36.  (2)  Stat.  2,  c.  18. 
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Henry  Chasemore,  by  John  Blachford  the  attorney  of  each  of  them      Patntbk 
the  said  Thomas  Paynter  and  Henry  Chasemore,  says  that  the  said         j^^. 
return  is  sufficient  in  law. 

''And,  because  the  Court'*  &c. :  here  |ollowed  continuances,  by 
curia  advisari  vidty  giving  days  **  as  well  to  the  said  churchwardens 
and  overseers  of  "  &c.,  ''  as  to  the  said  Thomas  Paynter,  Esq.  and 
Henry  Chasemore,"  and  reciting  the  appearance  of  all  the  said 
parties  on  the  several  days  given,  "  by  their  respective  attorneys 
aforesaid ; "  the  last  day  given  being  8th  May,  9  Victoria.  Then 
followed  the  judgment  of  the  Court  :  ''  that  the  said  writ  of  man- 
damv^  is  valid  in  law,  but  that  the  said  return  thereto  is  not  valid 
in  law ;  and  that  a  peremptory  writ  of  mandamus  do  issue  in  this 
behalf :  and  that  the  said  churchwardens  and  overseers  of  the  poor 
of"  &c.  '*  do  recover  against  the  said  Henry  *Chasemore  the  sum  [  *9iO  ] 
of  651.  88.  for  their  costs  by  them  sustained  "  &c.  '^  about  their  suit 
in  this  behalf,  according  to  the  form  of  the  statute  "  &c. 

Error  was  brought  on  this  judgment  in  the  Court  of  Exchequer 
Chamber.  Besides  the  common  assignment  of  errors,  it  was 
specially  assigned  for  error  that  the  return  was  good,  in  this,  that 
the  declaration  at  the  foot  of  the  rate  was  not  in  the  statutory  form ; 
that  the  notice  of  publication  of  the  rate  did  not  purport  that  the 
rate  had  been  allowed  by  a  metropolitan  police  magistrate  at  any 
one  of  the  metropolitan  courts  held  within  the  metropolitan  police 
district;  that  Chasemore  was  jointly  rated  with  ninety  other 
persons  at  a  sum  which  was  due  from  him  jointly  with  them,  and 
that  the  warrant  of  distress  for  that  sum  ought  not  to  issue  on  his 
goods  alone ;  that  Chasemore  and  the  said  other  persons  were  rated 
in  respect  of  shares  in  the  tolls,  and  that  such  shares  were  held 
by  the  shareholders  as  tenants  in  common  and  not  as  joint  tenants. 
Joinder  in  error. 

C,  Clark,  for  the  plainti£f  in  error,  admitted  that,  unless  the 
Court  should  overrule  Reg.  v.  Fordham  (i),  the  rate  was  valid, 
although  the  declaration  signed  by  the  parish  officers  was  not  in 
tlie  precise  words  of  the  form  given  in  the  schedule  to  stat.  6  &  7 
Will.  lY.  c.  96.  On  the  second  point  (that  the  notice  of  publication 
did  not  purport  that  the  rate  had  been  allowed  at  the  metropolitan 
police  court,  in  pursuance  of  the  new  statutory  jurisdiction  given 
to  a  single  police  magistrate),  he  referred  to  the  provisions  of  the 
Metropolitan  Police  Acts,  2  &  8  Vict.  c.  71,  ss.  13,  14,  3  &  4  Vict- 
(1)  52  E.  E.  281  (il  Ad.  &  El.  73). 
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Patktsk     c.  84,  *8.  6 ;  to  Dwarris  on  Statutes  (i)  477,  Helier  v.  Hundred  de 

nJi,         Benhurst  (2),  Foster's  case  (8),  Christie  v.  Unwin  (4),  Reg.  v.  Grifin  (5). 

[  ♦Wi  J 

(Aldebson,  B.  :    The  notice  of  publication,  as  set  out  in  the 

return,  states  that  the  rate  was  allowed  "  pursuant  to  the  statute/* 

Parks,  B.  :  The  writ  alleges  that  it  was  *'  duly  allowed ; "  sod 
the  allegation  is  not  traversed.     There  is  nothing  in  the  objection.) 

Thirdly  he  contended,  on  the  ground  stated  in  the  return  and 
assignment  of  errors,  that  the  warrant  could  not  issue  against  the 
goods  of  Chasemore  alone. 

Crampton,  contra  : 

As  to  the  second  point,  the  return  does  not  show  substantively 
how  the  rate  was  allowed.  The  notice  of  pubUcation,  indeed,  refers 
to  the  allowance;  but  it  was  quite  unnecessary  that  it  should  do  so: 
Bennett  v.  Edwards  (6).  No  objection  therefore  to  the  allowance 
itself  is  open  on  the  record.  As  to  the  third  point.  Each  of  the 
joint  occupiers  rated  is  liable  for  the  whole  assessment.  The  war- 
rant could  not  go  against  all,  unless  there  had  been  a  demand  and 
summons  upon  all,  which  might  be  impracticable.  Stat.  43  Eliz. 
c.  2,  s.  4,  authorizes  a  distress  against ''  the  offender's  "  goods ;  and 
a  person  assessed  to  a  poor  rate  is  not  an  offender,  within  the 
statute,  until  after  demand  and  summons. 

C,  Clark  replied. 

WiLDB,  Ch.  J. : 

There  is  no  difficulty  whatever  in  the  case.  As  to  the  second 
[*si2S]  point,  no  question  of  jurisdiction  *is  raised;  for  the  manner  of 
allowing  the  rate  is  not  shown  by  the  record.  The  return  merely 
sets  out  the  notice  of  publication,  which  refers  to  the  allowance. 
The  objection,  therefore,  is  directed  to  the  notice  of  publication; 
and  it  appears  from  Bennett  v.  Edwards  (6)  that  the  notice  need  not 
refer  at  all  to  the  allowance. 

With  regard  to  the  objection  that  the  warrant  cannot  lawfully 
is^e  against  Chasemore  alone,  there  is  nothing  in  the  return  to 
controvert  the  joint  occupation  alleged  in  the  writ ;  and  it  might  be 
impracticable  to  issue  the  warrant  against  all,  for  it  can  issae 

(1)  2nd  ed.  c.  7.  (4)  11  Ad.  &  El.  373. 

(2)  Cro.  Car.  211.  (5)  9  Q.  B.  155. 

(3)  11  Co.  Eep.  56  b,  63  b.  (6)  31  R  B.  267  (7  B,  &  C.  586). 
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against  offenders  only ;  and  offenders,  under  the  statute,  are  persons      Patntbe 
who  do  not  pay  after  demand  and  summons.    Each  is  liable  for  the         j^^ 
whole  rate ;  and  each  person,  after  demand  and  summons,  but  not 
before,  may  be  distrained  upon.    The  judgment  of  the  Court  of 
Qaeen's  Bench  must  be  affirmed. 

Maule  and  Cresswell,   JJ.,  and  Parke,  Bolfe    and    Platt, 

Barons,  concurred  (i). 

Judgment  affiftned. 


On  February  17th,  1845,  another  poor  rate  was  made  for  St.  [  924, «.  ] 
Mary,  Putney,  in  which  Ghasemore  and  eighty-nine  other  persons 
(whose  names  were  set  forth  in  one  column  of  the  rate  under  the 
head  of  "  occupiers  "  and  in  a  second  under  that  of  "  owners  ")  were 
assessed  in  48Z.  lOs,  for  the  bridge,  land,  toll-house  and  other 
buildings,  described  as  in  the  preceding  rate.  Ghasemore  appealed, 
on  the  ground,  among  others,  that  ''  the  said  appellant  is,  in  and 
by  the  said  rate  or  assessment,  rated  or  assessed  jointly  with  several 
other  persons,  in  the  said  rate  or  assessment  named,  as  owner  or 
occupier,  and  for  or  in  respect  of  an  alleged  joint  ownership  and 
occupancy,  with  them,  of  property  in  such  rate  described  as  that 
part  of  Putney  and  Fulham  Bridge  situate  within  the  parish  of 
Putney,  and  the  land  upon  which  the  same  is  erected  and  built, 
together  with  the  toll-house  and  other  buildings  :  whereas  the  said 
appellant  is  not,  nor  ever  was,  an  owner  or  occupier  jointly  with 
the  said  several  other  persons,  or  with  any  one  or  more  of  them," 
"of  the  property  so  rated  and  described  "  &c.  The  Sessions  con- 
firmed the  rate,  subject  to  a  case,  in  which  the  history  and  inci- 
dents of  the  property,  and  the  facts  as  to  Ghasemore's  connexion 
with  it,  appeared,  substantially,  as  in  Keg.  v.  Paynter  (2) :  and  it 
was  stated  that  the  residue  of  the  tolls,  after  payment  of  salaries 
and  expenses,  had  regularly  been  divided  among  the  shareholders. 
It  was  added  that :  ''  Until  1844,  since  which  time  no  poor's  rate 
has  been  paid  for  the  bridge,  the  shareholders  were  assessed  together 
in  one  aggregate  sum,  which  was  regularly  paid  for  them  by  the 
appellant "  (their  clerk) ;  "  and  none  of  the  shareholders  have  ever 
been  separately  assessed  in  respect  of  their  own  separate  share  or 
shares.  Many  of  the  persons  rated  besides  the  appellant  were 
shareholders  at  the  time  of  the  making  the  rate  in  question,  and 

(1)  Coltman,  J.  and  Alderson,  B.      argument, 
were   present    during   part    of    the  (2)  68  B.  B.  444  (7  Q.  B.  255). 
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PATHTBR  during  the  period  for  which  it  was  made :  and,  though  it  did  not 
Bbo.  appear  at  the  trial  of  the  appeal  that  all  the  persons  so  rated  were 
such,  none  of  the  persons  rated  have  appealed  against  the  said  rate 
except  the  aforesaid  appellant.  The  Goart  of  Quarter  Sessions 
adjudged  that  the  said  appellant,  and  the  other  persons  rated  who 
were  shareholders  at  the  time  of  the  making  of  the  said  rate,  were 
occupiers  of  the  property  specified  in  the  said  rate ;  and  they  con- 
firmed the  said  rate,  subject  to  the  opinion  of  this  Court  on  the 
question :  Whether  the  appellant  was  improperly  rated  together 
with  other  shareholders  in  one  aggregate  sum."  If  the  Court 
should  be  of  opinion  that  he  ought  not  to  be  so  rated,  the  order  of 
Sessions  was  to  be  quashed  and  the  rate  amended  by  the  appellant's 
name  being  struck  out :  otherwise  the  order  to  be  confirmed.  The 
case  came  on  for  argument  in  Trinity  Term  (June  7th),  1848,  when 

C.  Clark,  for  the  appellant,  after  referring  to  the  decision  in 
the  Exchequer  Chamber,  above  reported,  said  that  he  now  relied 
only  upon  a  point  of  form ;  namely  that  the  Sessions  ought,  in 
their  adjudication,  to  have  pointed  out  the  persons  who  were  share- 
[  'MS,  »,  ]  holders  when  the  rate  was  •made,  and  with  whom,  consequently, 
the  appellant  was  found  to  be  joint  occupier,  and  not  to  have  left 
this  uncertain :  it  being  clear,  upon  the  statement,  that  some  of 
the  persons  rated  were  not  shareholders  at  the  time  of  rating :  and 
he  contended  that  the  case  ought  to  go  back  and  be  restated,  or  that 
tlie  order  should  be  confirmed  without  costs. 

Wallinger,  contra,  pointed  out  that  the  case  did  not  find  as  a 
fact  that  any  of  the  persons  rated  were  not  shareholders  at  the 
time  of  rating :  and  he  observed  that  the  question  submitted  was 
only  whether  the  appellant  was  improperly  rated  ''with  other,"  not 
the  other,  shareholders. 

Per  Curiam  (Lord  Denmak,  Ch.  J.,  Pattbson  and  Erle,  JJ.): 

It  appears,  by  the  case,  merely  that  as  to  some  of  the  parties 
there  was  no  evidence.  But  they  were  not  appellants.  And 
whether  they  were  shareholders  or  not  was  immaterial  to  the 
question  proposed  in  the  case.  The  appellant,  therefore,  has  not 
made  out  any  valid  objection. 

The  order  of  Sessions  was  confinneiL 
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The  COEK  and  BANDON  EAILWAY  COMPANY  v.         i847. 
CAZENOVE  (1).  '''^' 

(10  a  B.  936—939 ;  &  C.  11  Jur.  802.)  t  *•*  ^ 

To  a  declaration  in  debt  for  callS)  charging  defendant  as  the  holder  of 
shares  under  a  Bailway  Act  incorporated  with  the  Ck)nipanie8  Clauses  Con- 
solidation Act,  1845  (8  &  9  Vict.  c.  16),  it  is  no  answer  to  plead  that 
defendant,  when  he  became  indebted,  was  an  infant :  or  that  defendant  is 
sued  as  the  registered  holder  of  shares,  that  when  he  became  so  registered 
he  was  an  infant,  and  that  he  has  not,  since  he  attained  his  age,  been 
registered  anew,  or  ratified  the  original  registration,  or  held  the  shares 
except  as  such  registered  holder  as  before  mentioned. 

For  (per  Lord  Dknman,  Ch.  J.  and  Patteson,  J.),  by  the  express 
wording  of  stat.  8  &  9  Vict.  c.  16,  an  infant  is  liable  for  calls.  At  all  events 
(per  Coleridge  and  Erle,  JJ.),  if  he  is  sued  after  obtaining  his  age  and 
still  holds  the  shares  ;  for  such  holding  is  a  ratification. 

Debt.  First  count,  that  defendant,  before  and  at  the  time  of  the 
making  of  the  call  hereinafter  next  mentioned,  to  wit  on  Ist  October, 
1845,  was  and  is  the  holder  of  divers,  to  wit  fifteen,  shares  in  the 
said  Company,  and  was  and  is  indebted  to  the  Company  in  572. 10s. 
in  respect  of  one  call,  made  heretofore,  to  wit  on  the  day  and  year 
aforesaid.  The  declaration  contained  six  more  counts,  charging 
bim,  as  the  holder  of  sixteen  shares,  on  calls  made  respectively  on 
7th  January,  11th  May,  14th  July,  and  2nd  November,  1846,  and 
on  the  1st  January  and  4th  March,  1847,  amounting  in  all  to 
317i.  10«.  ♦"  Whereby,  and  by  reason  of  the  non-payment  of  the  [  *^^^  1 
said  several  calls,  an  action  hath  accrued  to  the  said  Company  by 
virtue  of  an  Act  of  Parliament,  called  "  &c.  (8  &  9  Vict.  c.  16  (2), 
"and  of  another  Act  of  Parliament,  called"  &c.  (8  &  9  Vict, 
c.  cxxii.,  local  and  personal,  public  (3) ),  '*  to  demand  and  have  from 
the  defendant  the  said  several  sums.'' 

Second  plea,  as  to  the  non-payment  of  the  said  first,  second  and 
third  calls  respectively  in  the  said  declaration  mentioned,  that  at 
the  time  of  the  defendant's  becoming  indebted  as  in  the  declaration 
mentioned  in  respect  of  the  said  first,  second  and  third  calls,  and 
each  and  every  of  them,  he  was  an  infant  within  the  age  of  twenty- 
one  years,  to  wit  of  the  age  of  twenty  years.    Verification. 

Last  plea,  as  to  the  remaining  calls,  that  this  action,  so  far  as 
relates  to  the  non-payment  of  the  said  calls,  and  all  causes  of  action 

(1)  Dublin  and  Wicklmv  Ry.  Co.  v.  Incorporated  (by  sect.  1)  with  all  Acts 
Black  {\m2)  8  Ex.  181,  22  L.  J.  Ex.  94.  by  which  joint-stock  Companies  shall 
The  reason  given  by  Lord  Denman,  thereafter  be  incorporated  for  the  pur- 
Ch.  J.  and  Pattesojc,  J.  is  not  now  pose  of  carrying  on  any  undertaking, 
accepted.— F.  P.  (3)  **  An  Act  for  making  a  railway 

(2)  Companies  Clauses  Consolidation  from  Cork  to  Bandon.'*  Royal  assent, 
Act.     Boyal  assent,  May  8th.  1845.  July  2l8t,  1845. 
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in  respect  thereof,  was  and  is  brought  and  prosecuted  against  defen- 
dant as  the  registered  holder  and  not  otherwise  of  the  said  several 
shares  in  respect  of  which  the  said  calls  are  respectively  claimed  as 
in  the  said  declaration  above  mentioned;  and  that,  at  the  time  when 
defendant  became  and  was  registered  as  the  holder  of  the  said 
several  shares  as  aforesaid,  and  each  and  every  of  them,  to  wit  on 
2nd  March,  1846,  defendant  was  an  infant  within  the  age  of  twenty- 
one  years,  to  wit  of  the  age  of  twenty  years ;  and  defendant  further 
says  that  he  has  not  at  any  time  *after  he  became  and  was  such 
registered  shareholder  as  aforesaid,  or  since  he  attained  his  age  of 
twenty-one  years,  from  thence  hitherto,  been  registered  anew  or 
afresh  as  the  holder  of  the  said  shares  or  any  of  them,  or  in  any 
way  ratified  or  confirmed  such  registration  as  aforesaid,  or  been  the 
holder  of  the  said  several  shares  save  as  such  registered  holder  as 
in  this  plea  above  mentioned.  Verification. 
General  demurrer,  and  joinder. 

Sir  J.  Bayley  for  the  plaintiffs  : 
The  question  arises  on  the  statute  8  &  9  Vict.  c.  16,  which  is 
incorporated  in  this  Company's  Act.  By  sect.  27  it  is  provided  that 
on  the  trial  of  any  action  against  a  shareholder  for  money  due  on 
a  call  ''  it  shall  be  sufficient  to  prove  that  the  defendant  at  the 
making  such  call  was  a  holder  of  one  share  or  more  in  the  under- 
taking, and  that  such  call  was  in  fact  made,  and  such  notice  thereof 
given  as  is  directed  by  this  or  the  special  Act "  (i).  The  effect  of 
this  enactment  is  to  confine  the  defendant  to  certain  specified 
defences ;  of  which  infancy  is  not  one. 

(Coleridge,  J. :  There  must  be  some  limit  to  that  proposition.   The 
defendant  might  be  a  lunatic,  or  otherwise  incapable  of  contracting.) 

Although  an  infant's  contract  is  void,  it  does  not  appear  that  the 
defendant  became  possessed  of  these  shares  under  any  contract. 
He  might  have  acquired  them  by  will.  And  the  *reason  why  such 
a  defence  ought  not  to  be  admitted  is  evident.  Companies  have  no 
means  of  knowing  whether  the  holders  of  their  shares  are  infants 
or  married  women.  And  stat.  8  &  9  Vict.  c.  16,  s.  79,  expressly 
(1)  **And  thereupon  the  Company      scribed  interval  between  two  successive 


shall  bo  entitled  to  recover  what  shall 
be  due  upon  such  call,  with  interest 
thereon,  unless  it  shall  appear  either 
that  any  such  call  exceeds  the  pre- 
scribed amount)  or  that  due  notice  of 
such  call  was  not  given,  or  that  the  pre* 


calls  had  not  elapsed,  or  that  calls 
amounting  to  more  than  the  sum  pre- 
scribed for  the  total  amount  of  calls  in 
one  year  had  been  made  within  that 
period." 
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recognizes  the  holding  of  shares  by  minors,  for  it  enacts  that  ''if 
any  shareholder  be  a  minor  he  may  vote  by  his  guardian."  As  to 
the  last  plea,  the  question  is  only  whether  the  defendant  has  ratified 
his  registration  as  a  shareholder,  which  took  place  when  he  was  an 
infant.  As  he  has  had  the  benefit  of  the  contract,  this  appears  to 
be  beyond  a  doubt. 

Cromptotif  contra  : 

It  is  an  old  doctrine  that  the  provisions  of  an  Act  of  Parliament 
will  be  held  not  to  apply  to  infants,  when  they  create  liabilities  to 
which  at  common  law  infancy  would  be  an  answer.  If  this  were  a 
Company  merely  constituted  by  deed,  it  is  clear  that  an  infant  would 
not  be  liable.  The  rule  laid  down  in  Basset* a  case  (i),  that  ''an 
infant  in  all  things  which  sound  to  his  benefit,  shall  have  favour 
and  preferment  in  law  as  well  as  another  man,  but  shall  not  be 
prejudiced  by  any  thing  to  his  disadvantage,**  answers  any  argument 
which  may  be  derived  from  such  contracts  being  for  the  defendant's 
presumed  benefit :  and  the  same  doctrine,  as  to  the  exemption  of 
infants,  is  laid  down  in  the  dicta  upon  the  construction  of  statutes 
regarding  them,  in  Stow  el  v.  Lord  Zouch  (2).  In  Chappie  v.  Cooper  (3) 
the  infant  widow's  contract  for  the  funeral  expenses  of  her  husband 
was  upheld  simply  on  the  ground  that  it  was  taken  to  be  concerning 
necessaries  for  a  persona  conjuncta  with  herself. 

Sir  J.  Bayky,  in  reply,  was  stopped  by  the  Court. 

Lord  Denman,  Ch.  J. : 

I  entertain  no  doubt  in  this  case.  A  shareholder  is  liable  to  the 
Company  for  calls,  in  his  character  of  shareholder.  The  question 
is  whether  the  fact  of  his  infancy  at  the  date  of  his  being  registered 
as  a  shareholder,  or  of  the  calls  being  made,  alone,  destroys  the 
liability :  and  I  am  clearly  of  opinion  that  it  does  not ;  a  shareholder 
being  liable  as  such.  And  an  infant,  by  the  express  words  of  the 
Act  of  Parliament  is  capable  of  becoming  a  shareholder. 

Patteson,  J.: 

There  is  no  doubt  of  the  general  rule  at  common  Jaw,  that  a  con- 
tract by  an  infant  may  be  valid  to  his  advantage  and  not  to  his 
disadvantage;  But  the  question  here  in  my  opinion  arises  wholly 
on  Htat.  8  &  9  Vict.  c.  16,  and  the  Company's  Act.    An  infant  must 

(1)  Dyer,  136  a,  137  a.  (3)  67  H.  R.  586  (13  M.  &  W.  252). 

(2)  Plowd.  353,  363,  364. 
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be  liable  for  calls  lawfully  made,  because  every  shareholder  is 
expressly  made  liable. 

GOLBRIDGE,  J. : 

I  do  not  undertake  to  decide  whether  a  shareholder  can  be  sued 
while  still  an  infant.  That  question  remains  open.  But  I  think, 
if,  having  been  registered  while  an  infant,  he  remains  a  shareholder 
afterwards,  he  is  clearly  liable,  and  this  whether  the  calls  were  made 
during  or  since  his  infancy. 

Erle,  J. : 

The  act  of  permitting  his  name  to  continue  registered  is  in  my 
opinion  a  ratification. 

Judgment  for  plaintiff. 


1847. 

1%  25. 

June  12. 

£944] 


NICKELLS  V.   ATHERSTONE. 

(10  Q.  B.  944—951  ;  S.  C.  16  L.  J.  Q.  B.  371 ;  11  Jur.  778.) 

Defendant  held  premises  as  tenant  to  plaintiff  under  a  memorandum  of 
agreement,  for  three  years.  He  left  the  premises  in  the  first  year.  On 
application  being  then  made  by  plaintiff  for  rent  due,  defendant,  by  letter, 
authorized  plaintiff  to  let  the  premises  to  any  one  else.  Plaintiff  then  let 
them  to  another  tenant  for  three  years,  and  gave  him  possession :  Held,  in 
an  action  of  debt  on  the  original  agreement,  that  these  facts  constituted  a 
surrender  by  operation  of  law. 

Debt  on  a  demise  of  i*ooms  &c.,  by  plaintiff  to  defendant  for 
three  years  from  March  1st,  1844,  at  the  yearly  rent  of  lOOf. 
payable  quarterly  in  advance:  averment,  that  defendant  entered, 
and  was  possessed  until  1st  September,  1845. 

Pleas.  1.  Traversing  the  demise.  2.  Eviction  by  plaintiff. 
3.  Surrender.     Traverses  of  pleas  2  and  3. 

On  the  trial,  before  Wightman,  J.,  at  the  London  sittings  after 
Easter  Term,  1846,  the  following  appeared  to  be  the  material  facts. 
The  rooms  were  let  by  plaintiff  to  defendant  under  a  memorandum 
of  agreement  dated  26th  February,  1844,  on  the  terms  specified  in 
the  declaration.  The  defendant  entered,  and  paid  rent  for  the  first 
two  quarters,  beginning  respectively  March  1st  and  June  1st,  1844. 
In  August,  1844,  the  defendant  removed  his  property  from  the 
rooms  and  left  them,  and  applied  to  the  plaintiff  to  take  them  off 
his  hands.  The  plaintiff  refused.  The  defendant  then  asked  the 
plaintiff  to  let  the  rooms  for  him  ;  and  the  plaintiff  said  he  would 
try  to  do  so.  On  3rd  September,  1844,  the  defendant  being  then 
absent,  the  plaintiff  applied  to  his  daughter  for  the  rent  due  on 
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Ist  September.    In  reply,  the  following  letter  was  written  by  the 
defendant  to  the  plaintiff. 

"  Edinburgh,  11th  September,  1844. 
"Sm, — I  heard  from  my  daughter  that  you  expressed  •your 
intention  to  take  legal  measures  against  me  unless  the  ensuing 
quarter  rent  were  paid  on  the  very  day  commencing  the  quarter.  I 
consider  such  a  step  would  be  harsh ;  and  under  present  circum- 
stances it  would  be  utterly  useless.  It  will  probably  be  six  months 
before  I  can  finally  leave  Scotland,  as  the  greater  part  of  my 
business  connexion  lies  in  this  country.  I  trust,  however,  that 
jou  may  be  able  to  let  the  rooms  to  some  other  person,  and  on 

better  terms. 

"E.  Atherstonb." 

On  29th  September,  1844,  the  plaintiff,  without  any  further 
communication  with  the  defendant,  let  the  room  in  question, 
together  with  some  others,  to  a  Mr.  Bullock,  for  three  years  from 
that  day,  at  120^  a  year,  payable  quarterly  in  advance.  Mr. 
Bullock  paid  the  first  two  quarters,  but  subsequently  became 
insolvent.  The  present  action  was  then  brought,  claiming  from 
the  defendant  the  four  quarters'  rent  from  September  1st,  1844,  to 
September  1st,  1845,  under  the  agreement  of  February,  1844  ;  but 
credit  was  given  to  the  defendant  for  the  first  two  quarters'  rent, 
which  the  plaintiff  had  received  from  Bullock. 

WiGHTMAN,  J.  left  it  to  the  jury  to  say  whether  the  plaintiff 
agreed  to  the  terms  offered  by  the  defendant  in  his  letter  of  11th 
September,  and  accepted  Bullock  as  his  tenant  in  substitution  and 
discbarge  of  the  defendant.  The  jury  found  that  the  plaintiff  did 
accept  Bullock  as  his  tenant  in  discharge  of  the  defendant.  Verdict 
for  the  plaintiff,  under  the  direction  of  the  learned  Judge,  on  the 
first  issue,  for  the  defendant  on  the  other  issues,  with  leave  to  .the 
plaintiff  to  move  to  enter  a  verdict  for  himself  for  50Z.,  on  either  or 
both  the  other  issues. 

A  rale  nisi  having  been  accordingly  obtained, 

Bramwell,  in  this  Term,  showed  cause  (i) : 

The  tenant  has  by  writing  consented  to  the  reletting  of  the 

premises ;  and  the  landlord  has  relet  them :  and  the  question  is, 

whether  the  landlord  can  still  maintain  this  action.     In  the  first 

place,  this  is  a  surrender  by  act  and  operation  of  law,  on  the 
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principle  recognized  in  Thomas  v.  Cook  (i),  Walker  v.  Richardion  (2), 
Reeve  v.  Bird  (3),  and  Bees  v.  Williams  (4)  :  and  Thomas  v.  Cook  (i) 
was  treated  as  a  case  of  authority  in  Doe  d.  HuU  v.  Wood  (5).  It  is 
true  that  in  Lyon  v.  Reed  (6)  a  doubt  had  been  previously  cast  by 
the  Court  of  Exchequer  on  the  authority  of  Thomas  v.  Cook  (i)  and 
Walker  v.  Richardson  (2).  But  it  is  said  (7)  that  perhaps  the 
former  '*  case  itself,  and  others  of  the  same  description,  might  be 
supported  upon  the  ground  of  the  actual  occupation  by  the  land- 
lord's new  tenants,  which  would  have  the  effect  of  eviction  by  the 
landlord  himself  in  superseding  the  rent  or  compensation  for  use 
and  occupation  during  the  continuance  of  that  occupation."  If  so, 
the  defendant  here  has  been  evicted,  and  is  entitled  to  succeed  on 
that  issue. 


(Pattbson,  J. 
assented  ?) 


How  could  there  be  an  eviction,  if  the  defendant 


If  there  was  no  surrender,  the  plaintiff  could  justify  his  putting  in 
a  new  tenant  only  on  the  ground  of  leave  and  licence :  but  no  such 
leave  was  given ;  for  the  letter  which  must  be  relied  upon  as 
showing  it  was  conditional  on  the  plaintiff's  allowing  the  defendant 
to  give  up  the  tenancy. 
[  U47  ]  But,  in  addition  to  this,  the  letter  of  11th  September  was  itself 

sufficient  to  surrender  the  term,  under  stat.  29  Car.  II.  c.  S,  s.  3. 
No*  particular  form  of  words  is  necessary  where  the  intention  is 
manifest :  Farmer  d.  Earl  v.  Roger's  (s). 

Watson  and  Hugh  HiUy  contra  : 

1.  This  is  no  surrender  by  operation  of  law.  That  is  defined  in 
Lyon  V.  Reed  (9)  to  be  "  an  act  done  by  or  to  the  owner  of  a 
particular  estate,  the  validity  of  which  he  is  estopped  from  dis- 
puting, and  which  could  not  have  been  done  if  the  particular  ^tate 
continued  to  exist."  Therefore,  as  the  Court  goes  on  to  show,  the 
intention  of  the  parties  has  nothing  to  do  with  it  That  the 
particular  tenant  **  agrees  to  an  act  done  by  the  reversioner  is  not 
sufficient."  This  case,  and  the  authorities  cited  in  Com.  Dig. 
Surrender,  (1 1)  and  (I  2),  fully  bear  out  the  proposition ;  and  the 


(1)  20  R.  E.  374  (2  B.  &  Aid.  119). 

(2)  46  R.  R.  782  (2  M.  &  W.  882). 

(3)  1  Cr.  M.  &  E.  31 ;  8.  C\  4  Tyr. 
4312. 

(4)  41  R.  R.  794  (2  Cr.  M.  &  R.  581 ; 
;S,  C.  Tyr.  &  G.  23). 


(5)  69  E.  R.  781  (14  M.  &  W.  682). 

(6)  67  R,  R.  593  (13  M.  &  W.  28o,. 

(7)  67  R.  R.  612  (13  M.  &  W.  309K 

(8)  2  Wils.  26. 

(9)  67  R.  R.  609  (13  M.  &  W.  306). 
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principles  established  by  those  authorities  mast  be  looked  to  as 
fixing  the  principle  of  surrender  by  operation  of  law,  rather  than 
modem  cases,  the  earliest  going  no  farther  back  than  1812.  A 
mere  naked  consent  by  the  defendant  is  no  estoppel:  to  which 
point  Swift  V.  Heath  (i)  is  cited. 

(Pattbson,  J.  referred  to  Gore  v.  Wri^Itt  (2).) 

There,  the  agreement  was  specially  pleaded  to  an  action  of  debt  for 
rent,  as  a  contract  by  the  plaintiff  to  forego  the  rent.  ±  Nor  is 
the  letter  a  surrender  in  writing.  That  no  particular  form  of  words 
is  necessary  to  constitute  a  surrender  under  the  Statute  of  Frauds 
is  true :  but  the  words  must  imply  an  immediate  surrender  :  here 
nothing  of  the  kind  ^appears  in  the  letter,  but  a  mere  request  to 
the  landlord  to  relet,  which  is  obviously  inconsistent  with  its 
containing  an  immediate  surrender:  JVeddall  v.  Capes (s).  And 
Doe  d.  Mun-eU  v,  Milward  (4)  and  Doe  d.  Johnstone  v.  HxiMestone  (5) 
equally  show  that  these  prospective  words  do  not  constitute  a 
surrender.  3.  Neither  can  the  putting  in  a  new  tenant  be  regarded 
as  an  eviction  by  the  landlord,  the  defendant  himself  having 
expressly  assented  to  it. 

Undoubtedly  Thomas  v.  Cookie)  can  hardly  be  distinguished 
from  this  case ;  but  that,  as  far  as  regards  the  points  in  question, 
must  be  considered  as  overruled,  and  rightly,  by  Lyon  v.  Eeed  (7). 

Cur.  adv.  vuU. 

LoBD  Denman,  Ch.  J.  now  delivered  judgment : 

In  this  case,  the  defendant  being  the  lessee  in  possession  of  the 
premises,  the  plaintiff,  his  landlord,  with  his  consent,  let  them  to 
a  new  tenant,  and  put  him  in  possession,  and  discharged  the 
defendant  from  his  liability  as  tenant. 

The  Judge  who  tried  the  case  held  that  these  facts  constituted  a 
surrender  by  operation  of  law,  and,  therefore,  a  defence  against  the 
plaintiff's  claim  for  rent.  The  correctness  of  that  holding  has 
been  brought  into  question  before  us  in  consequence  of  the  opinion 
expressed  by  the  Court  of  Exchequer  in  Lyon  v.  Reed  (7) ;  but  we 
are  of  opinion  that  it  i^  correct.  If  the  expression  ''  surrender  by 
operation  of  law"  be  properly  **  applied  to  cases  where  the  owner 
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(1)  Carthew,  110.    See  Bro.  Ab.  tit 
Sarrender,  pi.  48. 

(2)  47  R.  B.  520  (8  Ad.  &  El.  118). 

(3)  1  M.  &  W.  50;  S.  C.  Tyr.  &  G. 
430. 


(4)  49  B.  B.  621  (3  M.  &  W.  328). 

(5)  4  B.  &  C.  922. 

(6)  20  B.  B.  374  (2  B.  &  Aid.  119). 

(7)  67  B.  B.  593,  609—612  (13  M.  & 
W.  285,  305—310). 


[  •948  ] 
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NioKELLs  of  a  particular  estate  has  been  party  to  some  act,  the  validity  of 
Ath'kr.  which  *he  is  by  law  afterwards  estopped  from  disputing,  and  which 
would  not  be  valid  if  his  particular  estate  had  continued,"  it  appears 
to  us  to  be  properly  applied  to  the  present.  As  far  as  the  plaintiff, 
the  landlord,  is  concerned,  he  has  created  an  estate  in  the  new 
tenant  which  he  is  estopped  from  disputing  with  him,  and  which 
is  inconsistent  with  the  continuance  of  the  defendant's  term.  As 
far  as  the  new  tenant  is  concerned,  the  same  is  true.  As  far 
as  the  defendant,  the  owner  of  the  particular  estate  in  qaestion, 
is  concerned,  he  has  been  an  active  party  in  this  transaction,  nob 
merely  by  consenting  to  the  creation  of  the  new  relation  between 
the  landlord  and  the  new  tenant,  but  by  giving  up  possession,  and 
so  enabling  the  new  tenant  to  enter. 

If  the  defendant  cannot  technically  be  said  to  be  estopped  from 
disputing  the  validity  of  the  estate  of  the  new  tenant,  still, 
according  to  the  doctrine  of  Pickard  v.  Sears  (i),  he  would  be  pre- 
cluded from  denying  it  with  effect ;  and  the  result  is  nearly  the 
same  as  an  estoppel.  If  an  act  which  anciently  really  was,  in  con- 
templation of  law,  and  has  always  continued  to  be,  an  act  of 
''notoriety,  not  less  formal  and  solemn  than  the  execution  of  a 
deed,  such  as  livery,  entry,  acceptance  of  an  estate,  and  the 
like  "  (2),  be  required  as  requisite  for  a  surrender  by  operation  of 
law,  and  if  the  acts  of  the  three  parties  are  regarded  together,  this 
requisite  is  here  found.  Indeed  the  notoriety  is  essentially  greater 
than  that  which  accompanies  a  parol  redemise  between  the  same 
landlord  and  tenant,  which  is  a  clear  surrender  by  operation  of  law. 
In  the  present  case  three  are  concerned,  and  there  is  an  actual 

[  ♦9R0  ]  change  of  possession  :  in  the  other,  *two  are  concerned,  and  there 
is  no  change  of  possession.  This  surrender  by  operation  of  law 
has  been  judicially  recognised  in  each  of  the  superior  Courts: 
Matthews  v.  SatveU  (3),  Thomas  v.  Cook  (4),  Walker  v.  Richardson  (5), 
Bees  V.  Williams  («) :  and  held  valid  at  Nisi  Prius  in  St(me  v. 
Whiting  (7)  and  many  subsequent  cases.  When  the  decisions  on  a 
point  are  numerous  and  uniform,  and  carry  into  effect  the  lawful 
intentions  of  the  parties  according  to  the  truth,  and  are  opposed  by 
no  principle,  the  law  on  the  point  ought,  not  to  be  considered 
doubtful  because  the  reported  decisions  are  only  of  modem  date,  as 

(1)  45  R.  E.  638  (6  Ad.  &  El.  469).  (5)  46  E.  E.  782  (2  M.  &  W.  882). 

(2)  Lyon  v.  Beed,   67  K.  E.  693  (13  (6)  41  E.  R.  794  (2  Cr.  M.  &  E.  581 ; 
M.  &  W.  309).  S,  C.  Tyr.  &  Or.  23). 

(3)  8  Taunt.  270.  (7)  19  E.  E.  710  (2  Stark.  N.  P.  C. 

(4)  20  E.  E.  374  (2  B.  &  Aid.  119).  235). 
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the  fact  that  the  reports  on  the  point  do  not  begin  till  lately  may 
arise  from  there  being  no  question  on  the  point  in  earlier  times. 
Indeed,  in  1809,  it  seems  probable  that  a  restoration  of  the  posses- 
sion to  the  landlord  and  a  discharge  of  the  tenant  by  him  was  con- 
sidered a  surrender  by  operation  of  law.  The  defence  in  Mollett  v. 
Brayne  (i)  was  shaped  on  that  principle  :  but,  as  the  evidence  failed 
to  show  a  change  of  possession  by  mutual  consent  of  landlord  and 
teni^t,  the  defence  failed.  In  Whitehead  v.  Cli^fford  (2),  where  there 
was  such  change  of  possession  by  mutual  consent,  the  defence  to  a 
claim  for  use  and  occupation  succeeded ;  and  the  Court  distinguished 
the  case  from  Mollett  v.  Brayne  (i)  for  that  reason. 

Where  thgre  is  an  agreement  to  surrender  a  particular  estate, 
and  the  possession  is  changed  accordingly,  it  is  more  probable  that 
the  Legislature  intended  to  give  effect  to  an  agreement  so  proved, 
as  a  surrender  *by  operation  of  law,  than  to  allow  either  party  to 
defeat  the  agreement  by  alleging  the  absence  of  written  evidence. 
Although  we  do  not  assent  to  the  observations 'upon  the  line  of 
cases,  from  Thomas  v.  Cook  (8)  downwards,  in  the  learned  and  able 
judgment  given  in  Lyon  v.  Reed  (4),  we  wish  to  express  our  entire 
concurrence  in  the  decision  of  that  case.  The  question  there  was 
not  upon  the  estate  of  the  tenant  in  possession  of  the  premises,  but 
upon  the  title  of  the  plaintiff  as  assignee  of  the  reversion ;  whether 
a  lease  of  the  reversion,  granted  to  Ord  and  Planta  in  1812,  for 
ninety-nine  years,  could  be  presumed  to  be  surrendered,  from  the 
fact  that  such  lease  was  found  among  the  deeds  of  the  tenant  in 
fee,  who  had  granted  in  1814  a  term  in  the  reversion  to  Osborne 
and  Burt,  through  whom  the  plaintiff  claimed.  There  was  no 
change  in  the  possession  of  the  land.  No  actual  change  in  the 
possession  of  the  reversion  could  be  made  apparent ;  and  the  facts 
stated  lead  to  the  conclusion  that  Ord  and  Planta  did  not  know  of 
the  demise  to  Osborne  and  Burt ;  but  the  probability  is,  that  the 
term  in  them  as  trustees  had  been  forgotten  at  the  time  when  their 
concurrence  was  requisite  for  the  new  lease. 

As  the  defendant  is  entitled  to  our  judgment  on  this  point,  it  is 
not  necessary  to  consider  the  effect  of  his  letter  as  evidence  of  a 
surrender. 

Rule  discharged. 
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(1)  11  R.  E.  676  (2  Camp.  103). 

(2)  15  R.  R.  679  (d  Taunt  518). 


(3)  20  R.  R.  374  (2  B.  &  Aid.  119). 

(4)  67  R.  R.  593  (13  M  &  W.  285). 
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1W7.  DOE  D.  WILKINSON  v.  GOODIER. 

AvHl  20. 
July  7.  (10  Q.  B.  957—961 ;  S.  C.  16  L.  J.  Q.  B.  435 ;  11  Jur.  892.) 

r  957  -]  Mortgagee,  under  a  special  power  in  the  mortgage-deed,  enabling  him  to 

distrain  for  arrears  of  interest  '*  in  like  manner  as  for  rent,"  distrained  after 
the  date  of  the  demise  in  the  declaration,  but  for  arrears  due  before  such 
demise,  the  mortgagor  having  (without  any  express  provision  in  the  deed 
enabling  him  so  to  do)  continued  in  possession. 

Held,  that  such  distress  did  not  amount  to  a  recognition  of  the  mortgagor 
as  tenant,  so  as  to  disable  the  mortgagee  from  bringing  ejectment. 

Ejbctmbnt  for  a  messuage  and  lands  in  the  county  of  Chester. 
Demise,  2nd  October,  1846. 

On  the  trial,  before  Coltman,  J.,  at  the  Chester  Spring  Assizes, 
1847,  it  appeared  that  the  lessor  of  the  plaintiff  clained  as  mort- 
gagee,  under  indentures  of  lease  and  release,  dated  18th  and  19th 
October,  1842,  whereby  the  defendant  mortgaged  the  premises  in 
question  to  secure  a  sum  of  5002.,  payable  on  19th  August  foUowiDg. 
[  *968  ]  The  indenture  of  release  contained  a  covenant  *for  payment  of 
principal,  and  also  interest  thereon,  half  yearly,  on  the  said  19th 
August  and  on  19th  February ;  and  power  for  the  mortgagee  to 
take  possession  in  case  of  default ;  and  also  a  proviso  that,  in  case 
the  interest  upon  the  said  sum  of  500Z.  after  the  rate  aforesaid,  or 
any  part  thereof,  should  be  due  and  in  arrear  for  the  space  of 
twenty-one  days  after  either  of  the  said  days  appointed  for 
payment  thereof  as  aforesaid,  it  should  be  lawful  for  the  mortgagee, 
his  heirs  and  assigns,  to  enter  into  and  upon  all  or  any  of  the  said 
mortgaged  hereditaments  and  premises,  in  the  actual  occupation  of 
defendant,  his  heirs  and  assigns,  and  to  distrain  thereon  for  such 
interest,  **  in  like  manner  as  for  rent  reserved  by  lease."  The  deed 
of  release  did  not  contain  any  clause  permitting  defendant  to  remain 
in  possession  so  long  as  he  should  continue  to  pay  the  interest;  but 
he  had,  in  fact,  continued  in  possession  from  the  date  of  the  mort- 
gage down  to  the  trial  of  the  cause,  at  which  time  interest  for  a 
year  and  a  half  was  in  arrear.  On  1st  March,  1847,  the  lessor  of 
the  plaintiff  distrained,  under  the  above  proviso,  for  the  said 
arrear ;  but  the  distress  was  withdrawn,  on  the  ground  that,  as  to 
the  last  half  year's  interest,  the  twenty-one  days  limited  by  the  pro- 
viso had  not  expired.  A  fresh  distress  for  the  year's  interest  only, 
due  ^9th  August,  1846,  was  subsequently  put  in,  which  also  was 
withdrawn  on  account  of  some  supposed  informality. 

For  the  defendant,  it  w:as  contended  that,  either  by  allowing  him 
to  remain  so  long  in  the  occupation  of  the  premises,  or  by  dis- 
training for  interest  as  aforesaid,  the  lessor  of  the  plaintiff  had 
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recognised  the  defendant  as  his  tenant,  and  that,  therefore,  he  could  Dob  d. 

•not  maintain  ejectment  without  having  first  given  him  a  notice  to  ^^^^^^^^ 

quit;  and  Evans  v.  Elliot  {i)  was  cited.     The  learned  Judge  over-  Go«>i>i»«. 

ruled  the  objection,  and  directed  a  verdict  for  plaintiff,  giving  '-     '^'  ^ 
defendant  leave  to  move  to  enter  a  nonsuit.     In  Easter  Term  last, 

Townsend  moved  accordingly  (2)  : 

The  plaintiff,  by  exercising  his  power  to  distrain  as  for  rent  in 
arrear,  recognised  the  defendant  as  his  tenant.  [He  referred  to  Doe 
d.  Whitaker  v.  Hales  (3),  Doe  d.  Rogers  v.  CadwaUader  (4),  Evans  v. 
Elliot  (1).] 

(LoBD  Denman,  Ch.  J. :  We  should  wish  to  see  the  deeds  (5).)  [  96o  ] 

Cu7\  adv.  vult 

Lord  Denman,  Ch.  J.,  now  delivered  the  judgment  of  the  Goubt  : 

This  was  an  ejectment  by  mortgagee  against  mortgagor.  A 
doubt  was  raised  whether  defendant  was  not  entitled  to  a  nonsuit ; 
and  a  rule  was  moved  for  on  the  point  reserved. 

The  mortgage  deed  contained  a  power  in  the  mortgagee  to  enter 
and  distrain  upon  the  premises  for  interest  if  unpaid  for  a  certain 
length  of  time,  as  for  rent ;  and  the  lessor  of  plaintiff  had  in  fact  so 
entered  and  distrained  at  a  period  later  than  that  of  the  demise  laid 
in  the  declaration,  but  for  interest  accruing  before  the  day  of 
demise;  and  this  act  of  his  was  said  to  be  a  recognition  of  the 
defendant  as  a  tenant.  On  looking  at  these  very  prolix  deeds,  we 
think  that  the  absolute  conveyance  *to  the  mortgagee  in  default  of  [  *96i  ] 
payment  at  the  time  specified,  and  long  since  passed,  is  not  at  all 
qualified  by  the  power  to  enter  and  distrain  for  accruing  interest. 
That  is  a  power  wholly  collateral,  which,  though  it  could  not  indeed 
be  exercised  unless  the  defendant  were  actually  in  possession,  and 
is  confined  by  the  deeds  to  such  part  of  the  premises  as  shall  be  in 
the  actual  occupation  of  the  mortgagor,  does  not  create  any  right 
mconsistent  with  that  of  the  mortgagee  to  recover  by  virtue  of  this 
conveyance  to  him,  there  being  no  clause  that  the  mortgagor  shall 
continue  to  hold  possession  so  long  as  he  shall  pay  interest,  though 
he  covenants  to  do  so.  The  word  "  rent "  does  not  require  that  a 
tenancy  should  exist  at  the  time  of  distraining,  but  only  directs 

(1)  48  R.  E.  520  (9  Ad.  *  El.  342).  (3)  33  E.  E.  483  (7  Bing.  322). 

(2)  April  20th.    Before  Lord  Den-  (4)  36  E.  E.  633  (2  B.  A  Ad.  473). 
man,  Ch.  J.,  Patteson,  Wightman  and  (5)  The  deeds  were  not  in  Court 
Brie,  JJ.  when  the  motion  was  made. 

86—2 
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Dob  d.       the  mode  of  dealing  with  the  distress.    Doe  d.  Whitaker  v.  HaUi  (i) 

WiLKINSOK 

r.  therefore  does  not  apply:  and  Doe  d.  Rogers  v.  CadwaUad^- (%)  is 

adverse  to  the  defendant. 

Rule  refused. 


July  7. 
[971] 


1847.  KEG.  V.  The  INHABITANTS    of  MARTON  CUM 

"S^r  GRAFTON. 

(10  Q.  B.  971—975;  S.  C.  16  L.  J.  M.  C.  159 ;  11  Jur.  927.) 


An  examination  in  support  of  a  derivative  settlement  gave  the  date  of 
the  marriage  of  the  pauper's  father,  but  omitted  to  give  the  place.  The 
Sessions  decided  that  the  omission  was  immaterial ;  and  this  Goxjbt,  on  a 
case  stated,  confirmed  their  decision. 

A  ground  of  appeal  against  an  order  of  removal  stated  that  C,  vho 
resided  in  the  respondent  parish  under  a  certificate,  acquired  a  settlement 
therein  *'  by  reason  of  his  settling  upon,  and  renting  and  occupying  a  tene- 
ment of  the  yearly  value  of  10/."  &c. :  Held  that  the  ground  of  appeal  vas 
insufficient  under  stat.  9  &  10  Will.  III.  c.  11  (3). 

A  case  from  Quarter  Sessions  must  not  submit  a  question  to  this  Court 
on  the  sufficiency  of  examinations  or  grounds  of  appeal,  with  a  direction 
that,  if  the  Court  should  decide  in  favour  of  their  sufficiency,  the  case  may 
be  sent  back  to  Sessions  to  be  reheard  on  the  merits  :  but  the  merits  should 
be  heard  by  the  Sessions  in  the  first  instance,  so  that,  if  any  question  then 
remain  for  this  Court,  its  decision  may  be  final  (4). 

On  appeal  against  an  order  of  two  justices  for  the  removal  of 
John  Coates,  &c.,  from  the  township  of  Wath,  in  the  North  Riding 
of  Yorkshire,  to  the  township  of  Marton  cum  Grafton,  in  the  West 
Biding  of  the  same  county,  the  Sessions  confirmed  the  order, 
subject  to  a  case.     The  case  set  forth  the  following  facts. 

The  examination  of  Joseph  Coates  the  pauper's  father,  after 
stating  that  in  1812  he  obtained  a  certificate  acknowledging  him  to 
be  settled  in  the  appellant  parish,  proceeded  thus:  ''  Which  certifi- 
cate I  delivered  to  the  overseers  of  the  said  township  of  Wath  in  the 
year  1812,  when  I  came  to  reside  in  that  township ;  and  accord- 
ingly from  that  time  to  this  I  have  dwelt  in  the  said  .township  of 
Wath  under  the  said  certificate.  About  the  year  1812  I  was  legally 
married  to  my  wife  Margaret.  John  Coates  of  Wath  aforesaid,  the 
pauper  above  named,  was  one  of  our  children  born  after  oar 
marriage." 

(1)  33  B.  B.  483  (7  Bing.  322).  (4)  Followed  on  this  point  in  Reg.  v. 

(2)  36  B.  B.  633  (2  B.  &  Ad.  473).  Sutton  CMfield  (1874)  L.  B.  9  Q.  B. 

(3)  Bepealed  by  S.  L.  B.  Act,  1867 ;  153,  155,  43  L.  J.  a  B.  67  ;  and  see 
see  35  Geo.  ILL  c.  101,  and  Chitty*s  Overseers  of  Walsall  v.  L.  A  N.  W.  Ry. 
Statutes,  5th  ed.  vol.  9,  tit.  Poor,  Co.  (1878)  4  App.  Ca.  80,  45,  48  L.  J. 
p.  324,  note  (;>)  to  14  Car.  II.  c.  12,  M.  C.  65.— A.  0. 

8.  1.— A.  C. 
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The  first  ground  of  appeal  alleged  that  the  grounds  of  removal,         Rbo. 
and  the  facts  and  evidence  in  support  of  the  same,  were  not  set  thb  Inhabi- 
forth  with  sufficient  certainty.     The  fifteenth  ground  alleged  that  in  mIotohoum 
the  years  1817,  1818  and  1819,  and  in  each  and  every  of  them,     Obaftoh. 
Joseph  *Coates  "  acquired  a  settlement  in  your  said  township  of       ^  *^^^  ^ 
Wath  by  reason  of  his  settling  upon,  and  renting  and  occupying,  in 
each  and  every  of  those  years,  a  tenement  of  the  yearly  value  of  101. , 
which  said  tenement  consisted  of "  &c.,  "  rented  by  the  said  Joseph 
Coates  of  one  William  Pearson,"  &c.    The  sixteenth  ground  of 
appeal,  which  set  up  a  subsequently  acquired   settlement  of  the 
same  kind,  became  immaterial. 

At  the  trial,  the  appellants  objected  that  the  examination  of 
Joseph  Coates  did  not  state  where  he  was  married.  The  Sessions 
overruled  the  objection.  The  respondents,  having  proved  their 
case,  objected  to  the  appellants  being  permitted  to  give  any  evi- 
dence in  support  of  their  fifteenth  ground  of  appeal,  because  it 
contained  no  statement  that  J.  C.  had  resided  forty  days  in  Wath. 
The  appellants,  in  answer,  contended  that  such  statement  of  resi-  ' 
dence  was  unnecessary  because  it  was  contained  in  the  examination, 
and  there  was  in  the  said  ground  of  appeal  a  sufficient  refer- 
ence to  the  examination  to  incorporate  it  for  this  purpose. 
The  Sessions  decided  that  there  was  no  such  sufficient  reference ; 
and  also  that  the  same  ground  of  appeal  was  bad  for  not  showing 
that  Stat.  9  &  10  Will.  III.  c.  11  (i),  relating  to  the  mode  by 
which  only  a  settlement  can  be  gained  by  certificated  persons,  had 
been  complied  with ;  but  they  granted  a  case  upon  both  of  the 
above  points. 

The  Sessions  confirmed  the  order,  subject  to  the  opinion  of  the 
Court. 

If  the  Court  should  be  of  opinion  that  the  omission  of  the  place 
where  the  marriage  was  solemnised  was  a  material  one,  the  order 
was  to  be  quashed :  or,  if  the  Court  upon  this  point  should  be  of  a 
contrary  opinion,  and  yet  of  opinion  that  the  fifteenth  ground  of 
appeal  was  not  bad  on  account  of  the  alleged  defects  above  ^stated,  [  ^978  ] 
the  appeal  was  to  be  sent  back  to  the  Sessions,  to  be  heard  on  the 
merits. 

The  case  was  argued  in  Easter  Term  last  (2). 

Pashley,  in  support  of  the  order  of  Sessions.     *     *     * 

(1)  See  ante,  p.  564,  n.  (3). — A.  C.  man,  Ch.  J.,  Patteson,  Wightman  and 

(2)  April  28th.    Before  Lord  Den-      Erie,  JJ. 
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Reg.  Bliss,  contra.     *     •     ♦ 

Tax  Ikhabi- 

TAKT8  OF     Lord  Denmak,  Ch.  J. : 
Martok  gum 

Obafton.  'Vfe  are  clearly  of  opinion  that  the  objection  taken  to  the  exami- 
t  ^^^  ^  nation  is  untenable.  As  to  the  objection  taken  to  the  ground  of 
appeal,  the  Sessions  have  placed  us  in  a  diificulty  by  their  mode  of 
reserving  the  question.  If  we  are  of  opinion  that  the  fifteenth  ground 
of  appeal  is  good,  then  the  case  is  to  be  sent  back  to  the  Sessions 
to  be  reheard.  Now  we  have  frequently  declined  to  act  as  a  com- 
mittee to  the  Sessions.  It  may  be,  however,  that  those  who  by 
taking  a  bad  objection  prevent  the  Sessions  from  going  into  merits 

must  be  taken  to  admit  them. 

Cur.  adv.  vnlt. 

Lord  Dbnman,  Ch.  J.  now  delivered  the  judgment  of  the  Court: 

On  looking  back  to  this  case,  which  was  argued  in  Easter  Term, 
we  cannot  refrain  from  expressing  some  surprise  at  the  manner  in 
which  it  was  reserved  for  our  decision.  Question  the  first  stated  by 
the  Court  of  Quarter  Sessions  is,  whether  the  omission  in  the  exami- 
nation of  the  place  of  the  marriage  of  the  pauper's  father  in  1812  was 
a  material  defect  in  the  proof  of  the  pauper's  settlement.  This 
[  *975  ]  doubt  has  not  a  show  of  ^reason  to  support  it.  Question  the  second 
is,  whether  the  fifteenth  head  of  the  statement  of  grounds  of  appeal 
contained  a  sufficient  reference  to  the  examinations,  so  as  to  allow 
an  incorporation  of  the  statement  contained,  of  the  residence  of  the 
said  Joseph  Coates  in  the  respondent  township,  and  also  showed  a 
sufficient  compliance  with  stat.  9  &  10  Will.  III.  c.  11 :  with  a 
direction  from  the  Quarter  Sessions  to  this  Court  to  send  back  the 
appeal  to  them  to  be  heard  on  the  merits  if  we  should  deem  the 
reference  sufficient,  and  the  compliance  well  alleged.  We  have 
repeatedly  declared  that  we  shall  not  act  on  such  direction,  but  that 
the  Court  below  ought  to  hear  and  decide  the  appeal  subject  to  the 
opinion  of  this  Court  on  the  point  reserved,  to  avoid  the  wasteful 
expense  of  parish  money  in  protracted  litigation,  and  the  very 
probable  defeat  of  justice  from  the  long  delay  which  unavoidably 
attends  it.  We  have  had  occasion  to  advert  to  such  matters  before : 
and  this  case  affords  a  fit  opportunity  for  declaring  that  we  may 
find  it  absolutely  necessary  for  the  discharge  of  our  other  duties  to 
decline  answering  cases  thus  improperly  stated,  or  in  which  the 
points  reserved  are  obviously  free  from  all  doubt  upon  the  law.  But 
we  proceed  to  answer  the  second  question  proposed  to  us  on  the 
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statement  of  this  case,  because  we  think  the  Sessions  rightly  held  the        Baa. 
fifteenth  ground  of  appeal  insufficient  under  stat.  9  &  10  Will.  III.  xhi  Inhabi- 
c,  11.  (i),  and  that  they  were  therefore  justified  in  refusing  to  hear  j^J^^^^J^ 
the  appellants'  evidence.    No  question  is  proposed  on  the  sufficiency     Orafton. 
of  the  sixteenth  ground  of  appeal. 

Ch'def'  of  Sessions  confirmed. 


BEALE  V.  MOULS,  EKIN  and  HULLMANDEL.  i847. 

(10  Q.  B.  976—984;   S.  C.  16  L.  J.  U.  B.  410 ;  11  Jur.  845  ;  5  Bail.  Cas.  105.)         j^y  7*. 

Assumpsit.  The  declaration  contained  a  count  for  not  accepting  or  JTIT  ., 
paying  lor  machinery  made  for  defendants,  according  to  a  special  contract,  ^  ' 
and  also  a  count  for  goods  bargained  and  sold.  Defendants  were  members 
of  a  provisional  committee  of  a  Company,  which  had  entered  into  a  written 
contract  for  the  machinery  before  M.,  one  of  the  defendants,  joined  the 
committee.  Under  this  contract  plaintiff  was  to  have  monthly  payments 
on  account  of  the  work  while  in  progress,  not  exceeding  the  price  of  the 
work  done  and  materials  suppKed  for  the  time  being.  After  M.  joined  the 
committee,  several  payments  were  made  on  account  of  the  work,  and 
alterations  suggested  and  adopted,  with  his  sanction ;  and  he  also  took  an 
active  part  in  superintending  the  work  and  making  experiments  with  it. 

Held :  1.  That  there  was  no  ground  for  implying  a  new  contract  after  M. 
joined  the  committee ;  and  that  his  acquiring  an  interest  in  the  subject- 
matter  of  the  contract  previously  entered  into  would  not  make  him  liable 
on  such  contract. 

2.  That  he  was  not  liable  on  the  count  for  goods  bargained  and  sold, 
because,  if  the  property  in  successive  portions  of  the  machinery,  while  the 
work  was  in  progress,  did  pass  from  time  to  time  by  the  payments  on 
account,  it  passed  according  to  the  terms  of  the  special  contract,  to  which 
he  was  not  a  party. 

Assumpsit.  The  declaration  stated  that  on  14th  November,  1889, 
in  consideration  that  plaintiff,  at  request  of  defendants,  would,  under 
the  direction  of  a  certain  committee  of  works,  manufacture  for 
defendants  a  certain  boiler  and  other  machinery  for  a  certain  steam 
carriage,  and  would  fix,  apply  and  annex  the  said  boiler  and 
machinery,  when  manufactured  as  aforesaid,  to  a  certain  part  of 
the  said  steam  carriage,  to  wit  the  body  of  the  said  steam  carriage, 
at  and  for  a  reasonable  price  for  the  same,  and  would  complete  the 
said  work,  if  practicable,  by  the  beginning  of  February,  1840,  and 
would  deliver  the  said  steam  carriage,  when  completed  as  aforesaid, 
together  with  the  said  boiler  and  machinery,  when  manufactured, 
fitted  and  applied  and  annexed  to  the  said  body  of  the  steam 
carriage  aforesaid,  to  defendants,  defendants  promised  to  accept 
the  said  steam  carriage  when  so  completed  as  aforesaid,  together 

(1)  See  ante,  p.  564,J/^•  (3).— A.  C. 
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Bbale  with  the  said  boiler  and  machinery  of  plaintiff  as  aforesaid,  and  to 
MOUL8.  P^y  h^  'or  the  same  the  price  aforesaid.  That  plaintiff  shoald 
be  allowed  monthly  to  draw  such  sum  as  he  might  wish,  notexceed- 
[  *^7^  ]  ing  *the  price  of  the  work  done  and  materials  supplied  in  and  about 
the  said  work  for  the  time  being ;  and  defendants  should  pay,  on 
the  completion  and  delivery  of  the  said  steam  carriage,  boiler  and 
machinery  as  aforesaid,  the  residue  of  the  price  aforesaid,  if  anj 
should  then  be  due  from  defendants.  Averment,  that  it  was  not 
practicable  to  complete  the  work  by  the  beginning  of  Febmary, 
1840,  nor  until  81st  July,  1840 ;  that  plaintiff  on  the  day  last 
mentioned  did,  under  the  direction  of  the  said  committee  of  works, 
manufacture  and  complete  the  said  boiler  and  machinery  for  the 
said  steam  carriage,  and  did  then  fit,  adapt  and  annex  the  said 
boiler  and  machinery  to  the  said  body  of  the  said  steam  carriage 
at  and  upon  the  terms  aforesaid.  Breach,  that»  although  defen- 
dants had  paid  part  of  the  price,  they  refused  to  accept  the  said 
steam  carriage,  boiler  and  machinery,  or  to  pay  the  residue  of  the 
said  price. 

The  declaration  also  contained  counts  for  goods  bargained  and 
sold,  work  and  labour,  money  paid,  and  interest,  and  on  an  account 
stated. 

Separate  pleas  of  Non  asHiLmpait  were  pleaded  by  the  defendants 
Mouls  and  Ekin.     Issues  thereon.    The  other  pleas  are  not  material. 

The  defendant  Hullmandel  suffered  judgment  by  default. 

The  cause  was  tried,  before  Wightman,  J.,  at  the  Middlesex 
sittings  after  Easter  Term,  1846.  It  appeared  that  the  defendants 
were  sued  as  members  of  the  provisional  committee  of  a  projected 
Company,  called  **The  Common  Road  Steam  Conveyance  Com- 
pany," for  the  balance  claimed  in  the  declaration.  The  Company 
was  set  on  foot  in  the  early  part  of  1839.  A  provisional  committee 
:[  •J>78  ]  was  formed,  of  which  Ekin,  Hullmandel  and  *others  were  active 
members.  At  the  beginning  of  November,  1839,  the  committee 
gave  the  plaintiff  a  verbal  order  to  manufacture  the  machinery  in 
question.  At  a  meeting  of  the  committee,  which  the  plaintiff 
attended,  on  14th  November,  1839,  the  following  resolution  was 
passed :  **  That  Mr.  Beale  be  requested  forthwith  to  proceed  with 
the  construction  of  the  boiler  and  machinery,  under  the  direction 
of  the  committee  of  works,  on  the  terms  and  conditions  following : 
that  Mr.  Beale  shall  be  allowed  monthly  to  draw  such  sum  as  he 
may  wish,  not  exceeding  the  price  of  the  work  done  and  materials 
supplied  for  the  time  being,  and  that  the  work  be  completed,  if 
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practicable,  by  the  beginning  of  February,  1840."  A  copy  of  this  Bbalb  / 
resolution  was  sent  to  the  plaintiff  shortly  afterwards.  The  plain-  mouls. 
tiff  then  commenced  the  work.  At  the  beginning  of  the  year  1840, 
defendant  Mouls  first  became  a  member  of  the  committee.  He 
attended  a  meeting  of  the  committee  on  the  7th  January  in  that 
year,  when  it  was  resolved  that  200Z.  should  be  paid  to  plaintiff 
on  account ;  and  also  attended  several  other  subsequent  meetings, 
at  which  similar  payments  were  voted,  and  alterations  in  the 
machinery  were  suggested  and  adopted  by  the  committee.  It  also 
appeared  that  Mouls,  as  a  member  of  the  committee  of  works, 
inspected  the  progress  of  the  work  from  time  to  time  at  the 
plaintiff's  factory,  and  assisted  in  making  experimental  trips  with 
the  carriage.  The  work  was  completed  about  June  in  the  same 
year.  Letters  from  Mouls  to  the  plaintiff,  in  answer  to  applica- 
tions for  payment  of  the  balance,  were  given  in  evidence.  In  one 
of  these  letters  Mouls  admitted  his  liability,  and  promised  payment. 
The  aggregate  payments  on  account  amounted  to  900Z. ;  and  *the  [  *979  ] 
balance  unpaid  was  492Z.  The  Company  having  refused  either 
to  pay  this  balance  or  to  receive  the  machinery,  this  action  was 
brought. 

At  the  close  of  the  plaintiff's  case,  it  was  objected  that  the 
contract  sued  upon  was  entered  into  before  Mouls  became  a 
member  of  the  committee,  and  that  he,  therefore,  could  not  be 
liable.  The  learned  Judge  was  of  this  opinion,  and  nonsuited  the 
plaintiff,  reserving  leave  to  move  to  enter  a  verdict  for  an  amount 
contingently  assessed  by  the  jury,  on  such  counts  (if  any)  of  the 
declaration  as  the  Court  should  think  maintainable. 

Humfrei/,  in  Trinity  Term,  1846,  obtained  a  rule  nisi  accordingly. 

In  Easter  Term  last  (i), 

Croivder  showed  cause  for  Mouls,  and  Butt  for  Ekin  : 

The  contract  in  this  case  was  made  on  14th  November,  1889. 
The  defendant  Mouls  was  no  party  to  it,  and  cannot  be  made  liable 
for  its  non-performance.     *     *     The  plaintiff  cannot  rely  on  the        [  980  ] 
account  stated,  for  the  promise  to  pay  was  made  by  Mouls  only. 

Huvifrep,  Petersdorff  and  H.  J.  Hodgson,  contra  : 

It  has  been  assumed,  on  behalf  of  the  plaintiff,  that  the  question 

(1)  May  3rd.  Before  Lord  Denman,  Ch.  J.,  Patteson,  Coleridge  and 
Wightman,  JJ. 
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bkalb  is,  whether  Mouls  can  be  liable  on  a  contract  made  by  the  Company 
MouLs.  before  he  joined  it ;  whereas  the  question  really  is,  whether  there 
w^as  not  evidence  that  the  contract  was  made  after  he  joined  the 
Company.  Suppose  a  firm  of  two  partners  to  order  an  engine  of 
ten  horse  power ;  afterwards  a  third  partner  to  join,  and  all  three 
request  to  have  an  engine  of  twenty  horse  power  instead.  If  the 
engine-maker  assent  to  that  request,  the  old  contract  is  rescinded, 
and  a  new  one  entered  into.  The  resolution  of  14th  November  was 
merely  a  medium  of  proof,  and  not  the  specific  contract.  *  * 
[  981  ]  Even  as  to  old  partnership  debts,  an  incoming  partner  may 
''  become  liable  for  such  debts,  by  expressly  assuming  them  upon 
a  prox>er  consideration,  or  otherwise  dealing  with  the  creditor  in 
such  a  manner,  as  to  create  an  implied  obligation  and  duty  to  pay 
the  same  in  common  with  the  old  firm :  "  Story's  Commentaries  on 
tiie  Law  of  Partnership,  §  152.  In  the  present  case,  the  new  firm 
took  up  the  old  contract,  which  was  previously  only  inchoate ;  or, 
if  it  was  a  complete  contract,  entered  into  a  new  contract  in 
substitution  of  it. 

(WioHTMAN,  J. :  When  was  the  new  contract  made  ?) 

On  the  7th  January,  1840,  when  Mouls  had  become  a  partner,  and 
a  payment  on  account  of  the  engine  was  made  with  his  sanction. 
Until  payment  by  way  of  earnest,  there  was  no  binding  contract. 
It  is  true  that  the  work  was  commenced  before  Mouls  became  a 
partner  :  but  the  plaintiff  might,  if  he  pleased,  have  repudiated  the 
order,  and  have  given  the  benefit  of  the  work  to  any  other  pur- 
chaser. Ilehhy  v.  Mears  (i)  is  in  point.  There  the  keeper  of  a 
coach  office,  who  was  also  a  part  owner  in  several  coaches,  made  a 
contract  with  a  tradesman  for  the  carriage  of  parcels,  which  the 
latter  was  in  the  habit  of  sending  from  that  office  to  his  customers ; 
and  it  was  held  that  this  contract  was  binding  upon  those  who 
subsequently  became  partners  with  the  carrier. 

Secondly.  Independently  of  the  special  count,  the  plaintiff  is 
entitled  to  recover  on  his  coimt  for  goods  bargained  and  sold, 
within  the  authority  of  Elliott  v.  Pybus  (2).  Miicklow  v.  Mangles  (3) 
[  *982  J  is  not  applicable ;  for  *the  chattel  in  that  case  was  not  finished  at 
the  time  when  the  question  of  property  arose.  The  proi>ertT  in 
the  plaintiff^s  work,  indeed,  passed  portion  by  portion  to  the 
defendants  as  the  instalments  for  such  portions  were  successively 

(1)  29  H.  B.  301  (5  15.  &  0.  o(M).  (3)  9  R  R  784  (I  Taunt.  318). 

\:i)  10  Bing.  ol2. 
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paid:   a  principle  fully  established  in   Clarke  v.  Spence(i)  and       Bbalr 
Woods  V.  Russell  (2).  Moulb. 

Cur,  adv.  vidt. 

Lord  Dbnman,  Gh.  J.  now  delivered  judgment : 

This  was  an  action  in  assumpsit  for  not  accepting  or  paying  for 
a  steam  carriage,  against  the  defendants,  who  were  three  of  the 
members  of  a  company  or  proposed  company  called  ''  The  Common 
Road  Steam  Conveyance  Company."  The  declaration  contained  a 
special  count,  and  counts  for  goods  bargained  and  sold,  for  work 
and  labour,  money  paid,  and  upon  an  account  stated. 

It  was  perfectly  clear  that  the  special  count  was  not  supported 
by  the  evidence.  It  was  founded  upon  a  contract  said  to  have 
been  made  by  the  defendants  with  the  plaintiff,  and  the  terms  of 
which  were  set  out.  Such  a  contract  in  its  terms  was  proved,  but 
made  at  a  time  anterior  to  that  when  the  defendant  Mouls  was 
shown  to  have  become  a  member  of  the  Company.  In  the  course 
of  the  argument  the  special  count  was  in  effect  abandoned ;  and 
the  question  ultimately  turned  upon  the  count  for  goods  bargained 
and  sold,  under  which  it  was  contended  that  the  plaintiff  was  at 
all  events  entitled  to  a  verdict.  But  it  appears  to  us  that  the 
plaintiff's  right  to  recover  upon  that  count  is  met  by  the  same 
objection.  The  contract  for  building  the  steam  carriage  was 
made  by  the  plaintiff  ♦with  a  committee  *of  the  Company  on  [  *983  ] 
14th  November,  1889 ;  and  as  the  work  proceeded  alterations  were 
made  in  its  construction  from  time  to  time  with  the  approbation, 
and  sometimes  at  the  suggestion,  of  members  of  the  committee. 
In  January  of  the  following  year,  the  defendant  Mouls  became  a 
member,  and  took  an  active  part  in  trying  and  making  experiments 
with  the  carriage,  and,  upon  an  application  for  money  by  the 
plaintiff,  had  on  one  occasion  promised  payment. 

Under  these  circumstances  it  was  contended  that  the  three 
defendants  were  liable,  not  upon  the  original  contract  of  November, 
1889,  under  which  the  building  of  the  carriage  had  commenced, 
and  which  was  the  only  express  contract  proved,  but  upon  a  new 
contract  in  January  of  the  following  year  to  be  implied  from  the 
circumstance  of  Mouls,  and  the  other  two  defendants  who  were 
parties  to  the  original  contract,  uniting  at  that  time  in  giving 
directions  about  the  carriage,  and  from  the  subsequent  promise  of 
payment  by  Mouls,  who  was  not  a  party  to  the  original  contract. 

(1)  43  E.  E.  395  (4  Ad.  &  El.  448).  (2)  24  R.  E.  621  (6  B.  &  Aid.  942). 
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Bbals  But  we  are  of  opinion  that  there  is  no  sufficient  ground  for 
Moms.  implying  such  new  contract :  only  one  contract  in  fact  was  proved ; 
and  there  is  no  evidence  that  it  ever  was  rescinded  by  those 
who  were  parties  to  it.  The  circumstance  of  Mouls  afterwards 
acquiring  an  interest  in  the  subject-matter  of  the  contract  will  not 
make  him  a  party  to  that  contract ;  and  his  promise  of  payment, 
as  far  as  his  liability  is  concerned,  was  without  consideration ;  nor 
will  that  promise  support  the  count  upon  an  account  stated,  as  it 
was  the  promise  of  Mouls  only.  The  first  time  Mouls  appeared  as 
a  member  of  the  projected  Company  was  on  the  7th  of  January, 
1840,  when  he,  with  other  members  of  the  Company,  authorized  a 
[  *984  ]  payment  of  2001.  to  the  plaintiff,  on  account  of  the  *steam  carriage 
then  building ;  and  it  was  said  that  by  this  payment  the  property 
in  the  carriage,  as  far  as  it  was  built,  passed  to  the  defendants, 
according  to  the  decision  in  Wood^  v.  Rus«eU{i).  It  is  not  neces- 
sary to  consider  how  far  that  case  may  be  applicable  to  this,  as  to 
the  property  passing  by  the  payment  on  account,  because  we  think 
that  if  the  property  did  pass  it  would  pass  according  to  the  con- 
tract under  which  the  payment  was  made,  and  to  which  Mouls  was 
not  a  party,  and  that  it  would  not  have  the  effect  of  vesting  the 
property  in  him. 

The  case  of  Hehby  v.  Mears  (2)  was  also  relied  upon,  as  showing 
that  a  subsequent  partner  may  be  bound  by  a  contract  made  with 
)iis  partners  before  he  joined  them.  In  that  case  a  contract  had 
been  made  as  to  the  terms  upon  which  goods  should  be  carried  by 
some  of  the  defendants,  partners  as  carriers,  before  the  incoming 
partner  joined  them ;  and  it  was  held  that,  the  business  being 
carried  on  as  usual,  he  was  bound  by  the  previous  contract.  Bat 
in  that  case  a  new  contract  arose  upon  the  delivery  of  each  fresh 
parcel  of  goods  for  carriage ;  and  the  only  question  was  as  to  the 
terms  of  such  new  contract ;  and,  nothing  more  appearing,  it  was 
pi*esumed  that  the  new  partner  agreed  to  carry  upon  the  same 
terms  as  before.  This  case  might  have  applied  if  other  steam 
carriages  had  been  ordered  after  Mouls  joined  the  undertaking, 
and  nothing  had  been  said  as  to  the  terms  ;  but  it  does  not  apply 
to  the  present  case. 

V\x>i\  the  whole,  therefore,  we  are  of  opinion  that  the  nonsuit 
ought  to  stand. 

Itule  discharged. 

vl)  24  R,  R,  6^1    6  B.  Jc  Aid.  942).  ;>)  29  B.  R.  301  (5  R  &  C.  504). 
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IN   THE  COURT  OF  EXCHEQUER. 


BAYLEY  AND  Another  v.  BUCKLAND,   GOKDON,  i847. 


AND  Others.  ^^y^l' 


[1] 


(1  Ex.  1—7;  S.  C.  16  L.  J.  Ex.  204 ;  5  Dowl.  &  L.  115;  11  Jur.  564). 

Where  a  defendant  has  been  served  with  process,  and  an  attorney  with- 
out authority  appears  for  him,  the  Court  will  not  interfere  to  set  aside  the 
proceedings,  if  the  attorney  be  solvent,  but  will  leave  the  defendant  to  his 
remedy  by  summar>'  application  against  the^attoruey.  If  the  attorney  be 
insolvent,  the  Court  will  relieve  the  defendant  on  equitable  terms,  if  he 
has  a  defence  on  the  merits. 

But  where  a  plaintiff,  without  serving  a  defendant,  accepts  the  appear- 
ance of  an  unauthorised  attorney  for  the  defendant,  the  Court  will  set  aside 
the  judgment  as  irregular,  with  costs,  and  leave  the  plaintiff  to  recover 
those  costs,  and  the  expense  to  which  he  has  been  put,  from  the  delinquent 
attorney  by  summary  proceedings. 

This  was  a  rule  calling  upon  the  plaintiffs  to  show  cause  why 
the  judgment,  execution,  and  all  proceedings  subsequent  to  the 
writ  of  summons,  so  far  as  respected  the  defendant  Gordon,  should 
not  be  set  aside,  and  why  the  sum  of  368L  9«.  Id.,  levied  upon 
the  said  defendant  Gordon's  goods,  and  paid  by  him  into  Court, 
should  not  be  repaid  to  him  or  his  attorney.  It  appeared  from  the 
affidavits,  that  the  defendants  were  shareholders  in  the  Vale  of 
Keath  Brewery  Company,  and  that  the  action  was  brought  on  a 
promissory  note  for  675Z.  4«.  lOd.,  made  by  the  Company  in  favour 
of  the  plaintiffs'  testator.  The  writ  of  summons  issued  on  the 
18th  of  November,  1846,  and,  on  the  24th  of  the  same  month,  the 
defendant  Buckland,  who  was  the  managing  director,  wrote  to  the 
plaintiffs'  attorney  the  following  letter  : 

''DsAB  Sib, — I  am  sorry  to  find  that  process  has  been  issued 
by  Mr.  Bayley's  executors  against  the  Vale  of  Neath  *Brewery  [  ^2  ] 
Company.  Mr.  George  Leeds,  of  Neath,  is  the  solicitor  of  the 
Company,  and  will  accept  service  on  behalf  of  all  parties,  and  act 
for  them.  I  hope  you  will  not  allow  any  unnecessary  expenses  to 
be  incurred.  I  enclose  a  cheque  for  251.  Ids.  6d.,  amount  of  costs 
indorsed  on  the  writ,  and  hope  to  settle  the  claim  before  any 
greater  expenses  are  incurred.  Please  to  acknowledge  the  receipt 
of  the  cheque,  addressed  to  the  Company  at  Neath. 

"  W.  H.  Buckland," 

At  the  time  the  above  letter  was  received,  the  defendant  Gordon 
and  several  others  bad  not  been  personally  served  with  the  writ ; 
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hatlkt      and,  in  consequence  of  the  letter,  no  further  attempts  were  made 
Hi  cKLAisD.    ^7  ^^  plaintiffs'  attorney  to  effect  service  on  them,  but  he  imme- 
diately forwarded  the  writ  to  Mr.  Leeds,  who  indorsed  on  it  the 
usual  undertaking,  to  appear  on  behalf  of  the  defendants.    An 
appearance  was  afterwards  entered  in  pursuance  of  such  under- 
taking, and  the  plaintiffs  having  declared  on  the  note,  a  plea  was 
delivered  denying  the  making  of  the  note,  upon  which  issue  was 
joined,  and  notice  of  trial  given.    On  the  9th  of  January,  the 
plaintiffs'  attorney  recei^red  a  letter  from  Mr.  Leeds,  proposing 
that  the  plaintiffs  should  take  the  Company's  bills  for  the  amount 
of  the  debt  at  two  and  four  months,  to  be  secured  by  a  Judge's 
order,  with  taxed  costs  to  be  paid  down.    This  offer  having  been 
accepted,   an  order  was  drawn   up  by  consent  for  payment  of 
845L  6«.  4<f.,  and  interest,  by  instalments,  and  in  case  of  default 
the  plain tifiis  to  be  at  liberty  to  sign  final  judgment,  and  issue 
execution  for  the  whole  amount  remaining  unpaid.    Default  having 
been  made  in  payment  of  one  instalment,  judgment  was  entered 
up,  and  execution  levied  upon  the  goods  of  Gordon.     An  appli- 
cation was  made  to  Erle,  J.,  at  Chambers,  to  set  aside  the  judg- 
ment and  execution,  when  he  ordered  that  upon  payment  of  the 
sum  levied  into  Court,  the  matter  should  be  adjourned  until  the 
[  *3  ]        fifth  day  of  the  ensuing  Term.     The  affidavit  of  Gordon  "^stated, 
that  he  was  never  served  with  any  writ  in  this  action,  nor  until 
the  levy  made  had  he  ever  knowledge  of  any  such  action  having 
been  brought,  or  of  any  writ  having  issued  against  him,  or  of  any 
appearance  having  been  entered  for  him  :  that  he  never  appeared 
to  the  action,  or  authorised  Mr.  Leeds  or  any  person  or  persons 
to  appear  for  him  in  the  said  action,  nor  had  he  ever  authorised 
Buckland  or  any  other  person  to  cause  an  appearance  to  be  entered 
for  him,  nor  had  he  any  notice  of  any  of  the  proceedings  in  this 
action,  or  any  knowledge  of  the  existence  thereof,  or  of  any  cur- 
comstances  giving  rise  thereto,  or  of  any  intention  to  bring  the 
same  action,  until  the  said  execution  was  levied :  it  also  stated  that 
he  had  a  good  defence  upon  the  merits.    It  appeared  that  Leeds 
was  in  solvent  circumstances,  and  a  person  of  responsibility. 

Martin  {Skinner  with  him)  showed  cause : 

The  Court  will  not  interfere  to  set  aside  this  execution.    The 

general  rule  is,  that  where  an   attorney  has  appeared  without 

authority,  the  Court  proceeds  as  if  he  had  authority,  and  leaves 

the  defendant  to  his  remedy  against  the  attorney.    Such  is  the  law 
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laid  down  in  an  Anonymous  case  in  Salkeld  (i),  and  since  invariably  Batlet 
acted  on.  There  Holt,  Ch.  J.,  says,  "  The  course  of  this  Court  is,  buokland. 
where  an  attorney  takes  upon  him  to  appear,  the  Court  looks  no 
further,  but  proceeds  as  if  the  attorney  had  authority,  and  leaves 
the  party  to  his  action  against  him.*'  In  a  subsequent  Anonymous 
casein  the  same  book  (2),  the  rule  is  laid  down  in  similar  terms, 
though  somewhat  qualified  :  there  the  Court  say,  ''  If  the  attorney 
be  able  and  responsible,  we  will  not  set  aside  the  judgment.  The 
reason  is,  because  the  judgment  is  regular,  and  the  plaintiff  ought 
not  to  suffer,  for  there  is  no  fault  in  him ;  but  if  the  attorney  be  not 
responsible,  or  suspicious,  we  will  set  aside  the  judgment,  for  other- 
wise the  defendant  has  no  remedy,  and  any  one  may  be  *undone  by  [  •*& 
that  means."  The  same  law  is  found  in  an  Anonymom  case  in  the 
Modern  Eeports  (8),  where  it  is  said  that  **  If  an  attorney  appear  for 
another  without  a  warrant,  and  judgment  is  against  him,  the  judg- 
ment shall  stand,  and  the  party  shall  be  put  to  his  action  against 
the  attorney ;  but  if  the  attorney  be  a  beggar,  or  in  a  suspicious 
condition,  the  Court  will  set  aside  the  judgment."  Those  authorities ' 
were  acted  upon  in  a  recent  case  of  Stanhope  v.  For  man  (4).  In 
Mudry  V.  Newman  (6),  it  was  held  to  be  no  answer  to  a  rule  for 
judgment  as  in  case  of  a  nonsuit,  that  the  action  was  brought  by 
an  attorney  without  the  knowledge  or  authority  of  the  plaintiff. 
Williams  y.  Smith  {6),  Barber  v.  Wilkins(7),  and  Hxihbartw,  Phillips  (s), 
are  to  the  same  effect.  Hambridge  v.  De  La  Croiiee  (9)  is  an  analo- 
gous case :  there  it  was  held  that  one  partner  could  not  authorise 
an  attorney  to  enter  an  appearance  and  submit  to  judgment  for  a 
copartner. 

The  Attorney-General,  in  support  of  the  rule : 
It  is  conceded  thut  there  is  an  apparent  current  of  authority,  but 
the  Courts  do  not  seem  to  have  always  acted  upon  the  rule  laid 
down  with  respect  to  the  attorney's  solvency.  The  case  in  Salkeld 
is  very  loosely  reported,  and  for  aught  that  appears  may  have  turned 
Qpon  the  mere  technical  objection  of  an  omission  to  produce  a  warrant, 
of  attorney,  as  formerly  required.  If  a  party  is  sued  for  a  debt,  and 
pays  the  amount  to  an  attorney  who  has  commenced  proceedings 
without  any  authority,  the  party  sued  is  liable  to  pay  the  money 

(1)  1  Salk.  86.  (6)  1  Dowl.  P.  C.  632. 

(2)  /(/.  88.  (7)  o  Dowl.  P.  C.  305. 

(3)  6  Mod.  16.  (8)  67  E.  E.  797  (13  M.  &  W.  702). 

(4)  3  Bing.  N.  C.  303.  (9)  C.  P.,  Mich.  T.,  1846. 
(0)  1  Cr.,  M.  &  B.  402. 


576  1847.    EX.     1  EX.  4—6.  [r.k. 

Baylky  over  again :  Robson  v.  Eaton  (i).  Upon  that  ground  the  Court 
BucKLAND.  allowed  the  application  in  the  case  of  Hvhbart  v.  Phillips;  and  it  is 
a  strange  doctrine  to  hold  that  the  party's  responsibility  will  depend 
[  '6  ]  upon  the  solvency  or  insolvency  of  *the  attorney.  The  rule  does 
not  appear  to  be  founded  on  any  principle.  If  the  point  is  to  be 
decided  by  the  question  as  to  which  of  the  two  parties  should  suffer 
from  the  wrongful  act  of  the  attorney,  it  is  certainly  more  reason- 
able that  the  plaintiff  should,  for  he  might  have  written  to  or  served 
process  on  the  defendant.  The  practice  is  not  so  inveterate  as  to 
preclude  the  Court  from  examining  the  propriety  of  the  rule  as  laid 
down  in  Salkeld's  Reports. 

Cur,  adv.  vuli. 

July  3.  At  the   sittings  after  Term,  the  judgment   of  the  Court  was 

delivered  by 

RoLFB,  B. : 

We  took  time  to  consider  this  case,  in  order  that  we  might 
determine  what  rule  it  might  be  proper  to  lay  down  as  a  guide 
to  similar  cases  in  future.  There  is  no  dispute  as  to  the  facts.  The 
plaintiffs  commenced  their  action  against  the  several  defendants, 
including  Mr.  George  Gordon,  the  party  now  applying  for  relief ; 
they  served  some  of  the  defendants,  not  including  the  applicant 
Mr.  Gordon,  with  the  writ,  and  after  this  an  attorney  at  Neath,  Mr. 
George  Leeds,  was  instructed  by  the  parties  served  to  appear,  and 
did  appear  for  all  the  defendants,  except  a  person  of  the  name  of 
Clarke,  for  whom  an  appearance  was  duly  entered  according  to  the 
form  of  the  statute  by  the  plaintiffs.  Mr.  Leeds  then,  by  like 
authority,  consented  to  a  Judge's  order  to  stay  proceedings  on  pay- 
ment of  debt  and  costs.  This  order  not  having  been  complied  with, 
judgment  against  all  the  defendants  was  signed,  and  execution  sued 
out.  Under  this  execution  the  goods  of  Mr.  Gordon  were  seized  by 
the  sheriff,  Mr.  Gordon  never  having  been  served  with  the  writ,  and 
having  given  no  authority,  direct  or  indirect,  to  Mr.  Leeds  to  appear 
for  him.  He  now  applies  to  have  the  judgment  set  aside,  either 
[  *6  ]  as  an  irregular  judgment,  *or,  if  a  regular  judgment,  then  on  an 
affidavit  of  merits,  and  on  payment  of  costs.  The  only  other 
material  fact  mentioned  in  the  affidavit  is,  that  Mr.  George  Leeds, 
the  attorney  by  whom  the  appearance  has  been  entered,  is  in  solvent 
circumstances. 

(1)  IT.  E.  62. 
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The  rale  of  law  hitherto  has  generally  been  considered  to  be  as  Batley 
stated  in  an  Anonymous  case  in  Salkeld,  86,  that  *'  where  an  attorney  buokland. 
takes  upon  himself  to  appear,  the  Court  looks  no  further,  but  pro- 
ceeds as  if  the  attorney  had  sufficient  authority,  and  leaves  the  party 
to  his  action  against  him ; "  but  they  qualified  it  in  Salkeld,  88,  stating 
that  the  judgment  was  regular,  ''  but  that  if  the  attorney  be  not 
responsible  or  suspicious,  they  would  set  aside  the  judgment,  for 
otherwise  the  defendant  has  no  remedy,  and  any  one  may  be  undone 
by  that  means."  It  must  be  admitted,  that  the  reasoning  is  not  very 
clear  by  which  the  Court  arrived  at  the  conclusion  that,  in  so  doing, 
they  did  justice  to  the  defendant,  for  the  non-responsibility  or  sus- 
piciousness of  the  attorney  is  but  a  vague  sort  of  criterion  of  safety 
to  the  defendant,  and  by  the  hypothesis  the  defendant  is  wholly 
without  blame,  and  may  notwithstanding  be  ruined.  It  is  true  that 
the  plaintiff  is  equally  blameless,  but  then  the  plaintiff,  if  the  judg- 
ment be  set  aside,  has  his  remedy  against  the  defendant  as  before, 
and  suffers  only  the  delay  and  possible  loss  of  costs. 

We  are  disposed  to  lay  down  a  different  rule,  and  to  confine  the 
liability  of  the  defendant  to  cases  in  which  the  course  of  the  pro- 
ceedings has  given  him  notice  of  the  action  being  brought  against 
him.  When,  therefore,  a  defendant  has  been  served  with  process, 
and  an  attorney  without  authority  appears  for  him,  we  think  the 
Court  must  proceed  as  if  the  attorney  really  had  authority,  because, 
in  that  case,  the  defendant,  having  knowledge  of  the  suit  being 
commenced,  is  guilty  of  an  omission  in  not  appearing  and  making 
defence  by  his  own  attorney,  if  he  *has  any  defence  on  the  merits.  [  •?  ] 
There  the  plaintiff  is  without  blame,  and  the  defendant  is  guilty  of 
negligence.  But  even  in  that  case,  if  the  attorney  be  not  solvent, 
we  should  relieve  the  defendant  upon  equitable  terms,  if  he  had 
a  defence  on  the  merits.  If  the  attorney  were  solvent,  it  would 
not  be  unjust  to  leave  the  defendant  to  his  remedy  by  summary 
application  against  him. 

On  the  other  hand,  if  the  plaintiff,  without  serving  the  defendant, 
accepts  the  appearance  of  an  unauthorised  attorney  for  the  defen- 
dant, he  is  not  wholly  free  from  the  imputation  of  negligence  ;  the 
law  requires  him  to  give  notice  to  the  defendant  by  serving  the 
writ,  and  he  has  not  done  so.  The  defendant  there  is  wholly  free 
from  blame,  and  the  plaintiff  not  so ;  and  upon  the  same  principle 
on  which  we  before  i)roceeded,  we  must  set  aside  the  judgment  as 
irregular,  with  costs,  and  leave  the  plaintiff  to  recover  those  costs, 
and  the  expense  to  which  he  has  been  put,  from  the  delinquent 
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Batlkt      attorney,  by  summary  proceedings.  The  case  of  Hubbart  v.  PhilUp$(i) 
BucKLAND.    is  &n  authority  for  such  an  application.    Now,  applying  those  prin- 
ciples to  the  present  case,  it  is  clear  that  this  judgment  is  irregular, 
and  the  rule  must  be  made  absolute  for  setting  it  aside. 

Rule  absolute. 


i«*7-  HOOPER  AND  Another  r.  TREFFRY. 

May  25. 
-1-  (1  Ex.  17—20 ;  S.  C.  16  L.  J.  Ex.  233.) 

r  17 1 

^      -'  The  defendant,  having  some  bark  to  sell,  appUed  to  the  plaintifis  to  find 

a  purchaser.  The  plaintiffs  applied  to  T.,  who  agreed  to  purchase  the 
bark  if  equal  to  sample.  The  bark  having  been  shipped,  the  defendant 
sent  the  plaintiffs  the  invoice,  and  requested  them  to  accept  a  bill  of 
exchange  for  the  price,  which  they  did  upon  the  offer  of  a  del  credere 
commission.  The  bark  not  being  equal  to  sample,  T.  refused  to  accept  it, 
and  the  plaintiffs  having  been  called  upon  to  pay  the  bill  when  due: 
Held,  that  they  were  entitled  to  recover  the  amount  of  the  bill,  in  an 
action  for  money  paid  to  the  defendant's  use. 

Assumpsit.  The  declaration  contained  counts  for  money  lent, 
money  paid,  money  had  and  received,  &c. 

Plea,  non  tusunipsit. 

At  the  trial,  before  the  Lord  Chief  Baron,  at  the  London  sittings 
after  last  Michaelmas  Term,  the  following  facts  appeared:  The 
plaintiffs  carried  on  business  in  London  as  bark  and  leather  factors. 
Li  June,  1845,  the  defendant,  who  resided  in  Cornwall,  having 
some  bark  to  dispose  of,  applied  through  one  Moss,  his  London 
agent,  to  the  plaintiffs  to  find  him  a  purchaser.  The  plaintiffs 
[  *18  ]  applied  to  one  ^Thompson,  a  dealer  in  bark  in  Edinburgh,  bat  who 
was  then  in  London,  and  they  showed  him  a  sample  of  the  bark 
produced  by  Moss.  Thompson  agreed  to  purchase  the  bark  at  7/. 
per  ton,  provided  it  was  equal  to  the  sample,  and  accordingly  the 
plaintiffs  drew  up  and  forwarded  to  the  defendant  and  Thompson 
bought  and  sold  notes,  which  stated  the  bark  to  be  equal  to  the 
sample.  On  the  9th  of  August,  1845,  the  defendant  wrote  to  the 
plamtiffs,  stating  that  the  bark  was  shipped  for  Leith,  and  that  his 
agent  would  hand  him  the  invoice,  and  requesting  them  to  accept 
a  bill  of  exchange  for  the  price  of  the  bark.  Soon  afterwards  Moss 
delivered  to  the  plaintiffs  the  invoice  of  the  bark,  and  produced  a 
bill  of  exchange  drawn  by  the  defendant  upon  the  plaintiffs  for 
payment,  to  the  order  of  Messrs.  Bosanquet  &  Co.,  for  879/.  U.  l(kf.| 
fifty  days  after  date.  Moss  having  offered  to  pay  the  plaintiffs  a 
dd  credere  commission,  they  accepted  the  bill.  On  the  24th  of 
(1)  67  B.  B.  797  (13  M.  db  W.  702). 
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August,  Thompson  wrote  to  the  plaintiffs,  stating  that  the  bark  Hoopse 
was  very  inferior  to  the  sample,  and  therefore  he  must  reject  it.  tbkffbt. 
The  defendant,  on  being  applied  to,  asserted  that  the  bark  shipped 
was  equal  to  the  sample,  and  he  refused  to  take  up  the  bill  of 
exchange,  or  pay  the  charges  for  freight,  &c.  When  the  bill  of 
exchange  became  due,  it  was  paid  by  the  plaintiffs,  who  brought 
the  present  action  to  recover  the  amount  so  paid.  The  learned 
Chief  Baron  directed  the  jury  to  consider  whether  the  sale  was  by 
sample,  and  whether  the  bark  corresponded  with  the  sample.  The 
jury  found  that  the  sale  was  by  sample,  and  that  the  bark  did  not 
correspond  with  the  sample;  and  they  found  a  verdict  for  the 
plaintiffs,  damages  8792.  la.  lOd, 

A  rule  nisi  having  been  obtained  to  enter  a  nonsuit,  in  pursuance 
of  leave  granted  at  the  trial,  on  the  ground  that  there  was  no  privity 
between  the  plaintiffs  and  the  defendant,  or  for  a  new  trial  on  the 
ground  of  misdirection, 

Gumey  and  Bcuieley  showed  cause : 

The  plaintiffs  are  ^entitled  to  recover  from  the  defendant  the  [  *19  ] 
amount  of  the  bill,  as  money  paid  by  them  for  his  use.  It  will  be 
said  on  the  other  side  that  the  plaintiffs  ought  to  have  sued 
Thompson,  but  he  is  no  more  liable  to  pay  the  plaintiffs  than  he  is 
to  pay  the  defendant.  The  jury  found  that  the  sale  was  by  sample, 
and  that  the  bark  did  not  correspond  with  the  sample,  so  that 
Thompson  was  not  bound  by  the  contract,  and  the  defendant  has 
received  the  price  of  the  bark  without  any  consideration  having 
passed  from  him.  There  is  no  want  of  privity  between  the  plaintiffs 
and  the  defendant,  as  the  former  accepted  the  bill  at  the  defendant's 
request ;  it  was  in  fact  a  new  transaction  between  them  after  the 
sale  of  the  bark  was  complete,  and  the  brokers  yf ere  fundi  officio  : 
Bluckbum  v.  Scholes  (i).  There  was  no  privity  between  the  plaintiffs 
and  Thompson,  as  the  latter  did  not  request  the  plaintiffs  to  accept 
the  bill,  and  at  the  time  the  bill  became  due  Thompson  had 
repudiated  the  contract. 

Crowder,  in  support  of  the  rule : 

The  action  is  improperly  brought  against  the  defendant.     There 

is  no  proof  that  the  plaintiffs  were  the  agents  of  the  defendant. 

The  plaintiffs  contracted  with  Thompson  for  the  sale  to  him  of  a 

certain  quantity  of  bark  at  a  given  price.     Thompson  might  have 

(1)  11  E.  B.  723  (2  Camp.  343). 
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Hooper      brought  an  action  to  recover  special  damage  for  the  non-performance 
Tkbf'vrt.     of  that  contract ;  but  between  the  plaintiffs  and  the  defendant  there 

is  no  privity  whatever ;  the  plaintiffs  were  the  agents  of  Thompson, 

and  ought  to  have  sued  him. 

Pollock,  C.  B.  : 

The  rule  must  be  discharged.  The  bill  was  drawn  by  the 
defendant,  and  accepted  by  the  plaintiffs  at  the  defendant's  request 
The  plaintifii9  were  liable  in  point  of  law  to  pay  the  bill  when  dne ; 
and,  as  between  the  plaintiffs  and  the  defendant,  the  latter  ought 
r  *20  ]  *to  pay  the  former  the  amount  of  the  bill,  because  it  was  drawn 
and  accepted  on  a  consideration  which  failed.  The  rule  was  granted 
under  a  notion  that  there  was  a  difficulty  in  showing  any  privity 
between  the  plaintiffs  and  the  defendant.  But  the  fact  of  a  bill 
being  drawn  by  the  defendant  upon  the  plaintiffs  is  sufficient  to 
create  a  privity  between  them,  more  especially  when  accepted  by 
the  plaintiffs  at  the  request  of  the  defendant.  There  is  no  evidence 
that  the  bill  was  drawn  otherwise  than  as  an  accommodation  bill, 
in  the  confident  expectation  that  the  contract  would  be  perfonned 
by  the  defendant.  When  the  bark  arrives,  Thompson  repudiates 
the  transaction  altogether.  The  plaintiffs  were  called  upon  to  pay 
the  bill  when  due,  and  having  done  so,  they  are  entitled  to  recover 
the  amount  from  the  defendant  as  money  paid  to  his  use,  since  he 
ought  to  have  withdrawn  it  from  circulation. 

Alderson,  B.,  Bolfe,  B.,  and  Platt,  B.,  concurred. 

Rule  discharged. 

1847,  YOLLINS  V.  FLETCHEK. 

^^^*'  (1  Ex.  20—25  ;  S.  C.  16  L.  J.  Ex.  173 ;  11  Jur.  416.) 

I  ^^  ]  A.  applied  by  letter  for  shares  in  a  Railway  Company,  and  thereby 

undertook  to  accept  the  shares  which  might  be  allotted  to  him,  to  par  the 
deposit,  and  to  sign  the  Parliamentary  contract  and  sabecrihers'  agree- 
ment. In  answer  to  this  he  received  a  letter,  allotting  to  him  a  certain 
number  of  shares,  and  requiring  him  to  pay  the  deposit  thereon  on  a 
certain  day,  and  stating  that  the  committee  reserved  the  power  to  cancel 
the  allotment,  without  notice,  on  non-payment.  In  an  action  by  A.  to 
recover  the  deposit,  the  scheme  having  failed :  Held,  that  the  letter  of 
allotment  did  not  require  a  stamp. 

Assumpsit  for  money  had  and  received,  and   on  an  account 
stated. 

Flea,  uon  assumpsit. 

This  was  an  action  brought  by  the  plaintiff  against  the  defendant, 
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\^ho  was  chairman  of  the  board  of  directors  of  the  Birmingham,     Yollans 
West  Bromwich,  Wednesbury,  and  Walsall  Junction  Railway,  to    flktchxb. 
recover  the  deposit  paid  upon  ten  ^shares  allotted  to  the  plaintiff  in       [  *2i  ] 
the  Company,  which  had  been  dissolved.    At  the  trial,  before 
Pollock,  G.  B.,  at  the  London  sittings  after  last  Michaelmas  Term, 
the  plaintiff  tendered  in  evidence  the  letter  of  allotment.     The 
defendant  produced  the  letter  of  application,  and  contended  that 
they  boald  not  be   given  in  evidence  without  a  stamp,  as  they 
together  formed  the  agreement  under  which  the  deposit  had  been 
paid.    The  Lord  Chief  Babon,  inclining  to  that  opinion,  nonsuited 
the  plaintiff,  but  reserved  leave  to  move  the  Court  to  set  aside  the 
Donsoit,  and  to  enter  a  verdict  for  the  plaintiff  for  the  amount  of 
the  deposit  paid. 
The  letter  of  application  was  as  follows : 

"To  the  Provisional  Committee  of  the  Birmingham,  West  Brom- 
wich,  Wednesbury,  and  Walsall  Junction  Railway. 
'*  Gentlemen, — I  request  that  you  will  allot  me  twenty  shares  of 
20/  each  in  the  above-named  Company;  and  I  hereby  undertake' 
to  accept  the  same  or  any  less  number  you  may  allot  me,  and  to 
pay  the  deposit  of  21.  2«.  per  share  thereon,  and  to  sign  the 
Parliamentary  contract  and  subscribers'  agreement  when  required." 

(Signed  by  the  plaintiff.) 

In  answer  to  this  letter  of  application  the  plaintiff  received  the 
following  letter  of  allotment :     * 

''  Not  transferable. 
"  Birmingham,  West  Bromwich,  Wednesbury,  and  Walsall  Junction 

Railway. 
"  Provisionally  Registered. 
''Capital  200,000;.,  in  10,000  shares  of  20Z.  each;   deposit  21.  28. 
per  share.     Allotment  No.  848.    Ten  shares,  deposit  21Z. 

''  BiBMiNOUAM,  29th  October,  1845. 

"Sir, — We  are  directed  to  inform  you  that  the  committee  of 
management  have,  in  compliance  with  your  application,  ^allotted  [  *2a  ] 
to  you  ten  shares  in  this  undertaking;  and  that  the  deposit  22.  28. 
per  share,  amounting  to  212.,  must  be  paid  to  one  of  the  under- 
mentioned bankers  on  or  before  Thursday,  the  6th  day  of  November 
next,  who,  upon  receipt  thereof,  will  sign  the  voucher  at  the  foot  of 
the  letter. 

"  In  default  of  payment  of  the  above-mentioned  deposit  by  the 
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YofcLAKB  ^ay  mentioned,  the  committee  reserve  the  power  of  cancelling  the 
FLncHEB.  allotment  without  notice.  This  letter,  with  the  hankers'  receipt, 
must  be  exchanged  for  scrip  certificates,  which  will  be  granted 
upon  your  executing  the  subscribers'  agreement  and  Parliamentary 
contract,  without  which  no  person  will  be  recognised  as  a  subscriber, 
or  be  entitled  to  any  interest  in  the  undertaking. 

"  We  are.  Sir,  your  obedient  servants, 

"W.  H.  Rbbcb,  Solicitor. 
**  W.  R.  Kbttle,  Sec.  pro  Urn. 
**  To  J.  W.  T.  VoLLANS,  Esq." 

Martin  having  obtained  a  rule  nm  in  Hilary  Term, 

Croicder  and  Ball  now  showed  cause : 

The  terms  upon  which  the  deposit  was  paid  could  not  be  shown 
without  the  production  of  these  documents.  By  the  letter  of  appli- 
cation the  plaintiff  proposes  to  have  the  shares  on  particular  terms; 
and  the  letter  of  allotment  is  an  answer  to  this.  These  are  the 
only  evidence  of  the  contract,  and  together  form  the  agreement 
between  the  parties :  they  therefore  come  within  the  meaning  of 
the  schedule  of  55  Geo.  III.,  c.  184  (i),  by  which  a  stamp  is  required 
upon  *'  an  agreement,  or  any  minute  or  memorandum  of  an  agree- 
ment, made  in  England  under  hand  only,  or  made  in  Scotland 
without  any  clause  of  registration  (and  not  otherwise  charged  in 
this  schedule,  nor  expressly  exempted  from  all  stamp  duty),  where 
the  matter  thereof  shall  be  of  the  value  of  20Z.  or  upwards,  whether 
the  same  shall  be  only  evidence  of  a  contract,  or  obligatory  upon 
[  *S3  ]  the  parties  from  its  being  a  written  ^instrument,  together  with  every 
schedule,  receipt,  or  other  matter  put  or  indorsed  thereon  or 
annexed  thereto."  Now  the  letter  of  allotment  is  either  obligatory 
upon  the  parties,  or  else  it  is  evidence  of  the  contract.  The  words 
of  the  statute  are  intended  to  embrace  such  a  case  as  the  present. 
In  liohinson  v.  Dii/brovgh  (2),  where  a  question  was  raised  upon  the 
meaning  of  28  Geo.  III.  c.  58,  by  which  statute  a  stamp  duty  was 
required  *'  for  every  piece  of  paper,  &c.,  upon  which  any  agreement 
shall  be  written,  whether  the  same  shall  be  only  evidence  of  the 
contract,  or  obligatory  upon  the  parties  from  its  being  a  written 
instrument,"  Lord  Ellenborough,  Ch.  J.,  said,  **  The  statute  was 
thus  particularly  penned  to  obviate  any  objection  which  ingenuity 
might  raise  to  creep  out  of  it." 

(1)  See  now  Stamp  Act,  1891  (54  &  55  (2)  6  T.  B.  317. 

Vict.  0.  39),  Sch.  tit.  Agreement. 
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Martin  (with  whom  was  Hoggins),  contra  :  Vollans 


V. 


The  letters  of  application  and  allotment  do  not  by  themselves  FLSTonn. 
constitute  any  contract.  The  question  is,  whether  the  letter  of 
allotment  is  a  simple  answer  to  the  letter  of  application.  Now  the 
letter  of  allotment  contains  a  new  term,  and  till  that  is  adopted  by 
the  applicant,  the  contract  is  not  made.  By  the  letter  of  allotment, 
the  shares  are  offered  to  the  plaintiff  to  be  paid  for  in  a  particular 
way,  power  being  reserved  to  cancel  the  allotment.  The  letter  of 
application  is,  therefore,  out  of  the  question. 

(Pollock,  C.  B.  :  Your  argument  is,  that  the  letter  of  allotment 
is  the  commencement  of  a  new  bargain,  and  the  answer  is  a  matter 
of  fact.) 

Precisely  so  ;  until  the  deposit  has  been  paid,  there  is  not  a  com- 
plete contract. 

(Aldbbson,  B.  :  It  appears  to  me,  that  if  the  two  letters  only  are 
taken,  there  is  no  agreement.) 

A  written  proposal  acceded  to  by  parol  does  not  require  a  stamp. 

All  the  cases  are  to  this  effect.    Thus,  it  was  held,  in  Penniford  v. 

Hamilton  (i),  in  an  actioii  for  work  and  labour,  that  a  proposal  on 

the  part  of  the  defendant,  which  was  not  finally  acceded  "^to,  con-       [  ^34  ] 

taining  an  estimate  of  the  amount  of  the  work,  although  unstamped, 

might  be  read  in  evidence  by  the  defendant,  Abbott,  Ch.  J.,  being 

of  opinion,  that,  as  it  was  a  mere  proposal,  it  did  not  require  a 

stamp.      [They  also  cited  Walstab  v.  Spottistvoode  (2),  Edgar  v. 

Black  (3),  Vaughton  v.  Brine  (4).] 

Crotcder:  [25] 

The  plaintiff  could  not  have  refused  to  receive  the  shares  upon 
the  terms  proposed  in  the  letter  of  allotment,  as  he  had  agreed  to 
do  BO  by  the  letter  of  application. 

Pollock,  C.  B. : 

We  are  clearly  of  opinion  that  no  stamp  was  requisite  in  this 
case.  The  rale  must,  therefore,  be  absolute  to  enter  a  verdict  for 
the  plaintiff. 

Aldebson,  B.,  Bolfe,  B.,  and  Platt,  B.,  concurred. 

Rule  absolute* 

(1)  2  Stark.  N.  P.  475.  (3)  18  E.  R.  809  (1  Stark.  N.  P.  464). 

(2)  15  M.  &  W.  501.  (4)  56  B.  li.  379  (1  Man.  &  G.  359). 
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1847.  EAGER   V.    GRIMWOOD(l). 

'   •  (1  Ex.  61—64 ;  S.  C.  16  L.  J.  Ex.  236.) 

[  ^^  ]  An  action  for  seduction  cannot  be  maintained  without  some  proof  of  loss 

of  service  thereby ;  therefore,  where  it  appeared  that  the  defendant  bad 
debauched  the  plaintiff's  daughter,  and  that  she  was  delivered  of  a  child, 
but  the  jury  found  that  the  child  was  not  the  defendant's :  Held,  that  the 
jury  were  rightly  directed  to  find  a  verdict  for  the  defendant. 

Trespass  for  assaulting  and  debauching  the  daughter  and  servant 
of  the  plaintiff,  whereby  she  then  became  pregnant,  &c.,  and  the 
plaintiff  lost  and  was  deprived  of  her  services.    Plea,  Not  guilty. 

At  the  trial  before  Pollock,  G.  B.,  at  the  London  sittings  after 
last  Michaelmas  Term,  the  following  facts  appeared:  The  con* 
nexion  between  the  defendant  and  the  plaintiff's  daughter  took 
place  for  the  first  time  two  days  after  Christmas  Day,  1844.  In  Jane, 
1845,  the  plaintiff's  daughter  gave  birth  to  a  child,  which,  according 
to  the  evidence  of  a  surgeon,  was  a  full-grown  child.  It  also 
appeared  that  the  plaintiff  had  been  put  to  some  expense  in 
consequence  of  his  daughter's  illness.  The  learned  Ghibf  Babon 
left  it  to  the  jury  to  say  whether  or  no  the  defendant  was  the  father 
of  the  child ;  and  he  told  them  that  if  they  believed  he  was  not  the 
father  of  the  child,  they  should  find  a  verdict  for  him.  The  jury 
having  found  for  the  defendant, 

Prentice  obtained  a  rule  nisi  for  a  new  trial,  on  the  groand  of 
misdirection ;  against  which 

Humfrey  showed  cause : 

The  question  is,  whether  mere  criminal  knowledge,  unattended 
with  loss  of  service  or  pecuniar}'  damage,  gives' the  master  a  right 
of  action  against  the  seducer.  It  is  submitted  that  it  does  not,  and 
that  there  is  no  foundation  for  the  action,  unless  the  master 
sustains  some  loss  of  service  by  reason  of  the  seduction.  If  it  were 
not  so,  he  would  have  a  right  of  action  for  any  slight  blow  which 
resulted  in  no  injury  whatever  to  the  servant. 

(Alderson,  B. :  If  we  were  to  hold,  in  this  case,  that  there  was  a 
loss  of  service,  it  would  be  difficult  to  say  where  it  would  stop ;  for 
[  ^62  ]       instance,  if  a  servant  took  a  walk  against  '''the  orders  of  her  master, 
that  would  amount  to  a  loss  of  service.) 

(1)  Cited  in  Evam  v.  WaHo7i  (1867)  L.  R,  2  C.  P.  615,  623,  36  L.  J.  C.  P. 
307.— A.  C. 
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In  Selwyn's  Nisi  Prius,  tit.  **  Master  and  Servant/'  p.  1108,  there       eaokb 
is  the  following  note :    "  Although  the  daughter  cannot  have  an    qbimwood. 
action,  yet  the  father  may,  not  for  assaulting  his  daughter,  and 
getting  her  with  child,  because  this  is  a  wrong  particularly  done  to 
her,  yet  for  the  loss  of  her  service,  caused  by  this :  per  Bollb, 
Ch.  J.,  Norton  v.  Jason,  Sty.  898." 

(BoLFE,  B. :  In  that  case  Bolle,  Ch.  J.,  says — "But  for  the  other 
point,  the  cause  of  action  is  per  quod  servitium  aniisit,  and  for  this 
he  hath  brought  it  within  the  time  limited  by  the  statute  ;  for  it  is 
an  action  upon  the  case,  although  the  causa  causans  is  the  vi  et 
armis,  which  is  but  inducement  to  the  action,  and  the  catisa  causata^ 
viz.  the  loss  of  service,  is  the  ground  of  the  action.") 

The  seduction  is  not  a  trespass,  unless  it  result  in  a  loss  of  service. 
A  master  might  maintain  an  action  for  striking  his  servant,  per 
quod  he  was  depriv^ed  of  her  services ;  but  if  the  per  quod  were 
omitted,  the  declaration  would  be  bad. 

(Platt,  B.  :  In  Chamberlain  v.  Hazlewood  (i),  it  was  held  that  an 
action  for  seducing  the  daughter  and  servant  of  the  plaintiff  might 
be  brought  either  in  trespass  for  the  direct  injury,  per  quod  servitium 
amisit,  or  in  case  for  the  consequential  damage.  Trespass  is  the 
form  usually  adopted :  Ditcham  v.  Bond  (2),  Woodtvardy.  Walton  (3).) 

It  is  a  trespass  on  the  servant,  of  which  the  master  cannot  complain, 
unless  it  causes  him  some  loss  of  service.  In  the  present  case  there 
was  no  loss  of  service  occasioned  by  the  act  of  the  defendant,  as  he 
was  not  the  father  of  the  child. 

PrenticCf  in  support  of  the  rule : 

When  the  service  is  once  established,  the  law  presumes  some 
loss  to  the  master  by  reason  of  the  assault.  The  declaration  would 
be  good,  if  it  merely  stated  that  the  defendant  assaulted  and 
debauched  *the  plaintiff's  servant,  for  in  such  case  the  law  would  [  *<^3  ] 
imply  a  nominal  damage.  The  damage  alleged  in  this  declaration 
is  either  special  or  consequential  damage ;  if  the  former,  not  being 
traversed,  it  is  admitted  on  the  record :  Torrence  v.  Gibbins  (4). 

(Aldebson,  B.  :  Upon  the  plea  of  Not  guilty,  if  it  appeared  that 

•   (1)  5  M.  &  W.  515.  (3)  2  Bos.  &  P.  N.  E.  476. 

(2)  2  M.  &  S.  436.  (4)  5  Q.  B.  297. 
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Baosb       the  party  seduced  was  in  the  service  of  a  third  person,  according  to 
Obimwood.    your  argument,  the  plaintiff  would  be  entitled  to  a  verdict.) 

To  an  action  of  this  kind  the  defendant  could  not  plead  that  the 
plaintiff  had  not  sustained  any  damage  by  the  assault.  In  Yiner'a 
Abridgment,  tit.  '* Trespass,"  (L.  6),  pi.  7,  it  is  said,  ''In  trespass 
of  battery  of  his  servant,  per  quod  seiritiiun  suum  amisit,  &c.,  it  is 
no  plea  that  non  amisit  servitium  servientis  prcedicti,  for  by  this  the 
battery  is  confessed,  and  then  the  law  implies  that  the  master  is 
damnified.  But  it  is  a  good  plea  that  he  was  not  his  servant  at  the 
time.    Br.  *  Traverse,'  per  &c.,  pi.  878,  cites  81  Hen.  VI."  * 

(Pollock,  G.  B.  :  In  the  next  paragraph  it  is  said,  ''  The  master 
shall  not  have  trespass  of  battery  of  his  servant,  if  he  does  not  say 
pel'  quod  seixitium  servientia  mi  aviisit,''  &c.  You  must  contend, 
that  if  the  injury  produces  nothing  but  pain,  both  master  and 
servant  may  maintain  the  action.) 

Damage  is  presumed  to  have  been  sustained,  whenever  an  injury  is 
done  to  the  right  of  a  party :  Fay  v.  Prentice  (i).  The  debauching 
of  the  plaintiff's  servant  is  an  act  of  trespass,  Woodward  v. 
Walton  (2),  and  an  invasion  of  the  legal  right  of  the  plaintiff,  who 
has  a  kind  of  property  in  her. 

(Alderson,  B.  :  No :  the  plaintiff  has  only  a  right  to  her  service.) 

Pollock,  C.  B.  : 

The  case  of  GrinneU  v.  Wells  (s)  is  precisely  in  point  That  case 
decided,  that  an  action  for  seduction  cannot  be  maintained  without 
proof  of  loss  of  service.  Tindal,  Ch.  J.,  in  delivering  the  jadg- 
[  •64  ]  ment  of  the  *Court,  says — **  The  foundation  of  the  action  by  a 
father  to  recover  damages  against  the  wrong-doer,  for  the  seduction 
of  his  daughter,  has  been  uniformly  placed,  from  the  earliest  time 
hitherto,  not  upon  the  seduction  itself,  which  is  the  wrongful  act  of 
the  defendant,  but  upon  the  loss  of  service  of  the  daughter,  in  which 
service  he  is  supposed  to  have  a  legal  right  or  interest."  The  rule 
must  be  absolute  to  enter  a  nonsuit,  unless  the  plaintiff  will  consent 
to  a  stet  pi'ocessus, 

Alderson,  B.,  Bolfb,  B.,  and  Platt,  B.,  concurred. 

Rule  accordingly. 

(1)  68  E.  E.  823  (1  C.  B.  828).  (3)  66  E.  E.  835  (7  Man.  &  G.  1033). 

(2)  2.B08.  &  P.  N.  E.  476. 
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CARTER  V.  WORMALD  i847, 

(1  Ex.  81— «8 ;  S.  C.  16  L.  J.  Ex.  231 ;  5  Dowl.  A  L.  731.)  '^I!!^* 

To  an  action  by  indoi'see  against  maker  of  a  promissoiy  note,  the  L  ^M 
defendant  pleaded,  that  the  note  was  made  by  himself  and  one  A.  B.,  his 
partner,  and  that,  whilst  the  plaintiff  held  the  note,  the  defendant  and 
A.  B.  delivered  to  the  plaintiff  nineteen  signed  bills  of  costs,  &c.,  which 
were  referred  to  taxation ;  that  it  was  agreed  that  the  balance  found  to  be 
due  from  the  plaintiff  to  the  defendant  and  A.  B.  should  be  applied  in  part 
payment  of  the  note,  and  that  the  balance  of  the  note,  with  interest, 
should  be  secured  by  a  judgment,  payable  at  certain  periods,  which  had 
elapsed  before  the  commencement  of  the  suit;  that  the  taxation  had 
not  been  completed,  and  that  the  balance  was  not  ascertained ;  that  the 
defendant  and  A.  B.  had  always  been  ready  and  willing  to  apply  the 
balance  due  to  the  defendant  towards  the  payment  of  the  note,  and  to 
secure  the  balance  due  on  the  note  by  a  judgment,  in  accordance  with  the 
agreement :  Held,  that  the  plea  was  bad  on  general  demurrer. 

Assumpsit.  The  first  count  of  the  declaration  was  by  indorsee 
against  maker  of  a  promissory  note  for  522Z.  10«.,  made  by  the  defen- 
dant on  the  29th  day  of  September,  1840,  and  payable  two  months 
after  date.  Plea,  that  the  said  promissory  note  in  the  said  first 
coont  mentioned  was  made  by  the  defendant  and  one  R.  6.  Edwards, 
and  not  by  any  other  person  or  persons  whatever ;  and  that  here- 
tofore and  after  the  making  of  the  said  promissory  note,  and  after 
the  indorsement  thereof  to  the  plaintiff,  as  in  the  said  first  count 
mentioned,  and  whilst  the  plaintiff  held  the  same  as  such  indorsee 
as  aforesaid,  to  wit,  on  &c.,  the  defendant  and  the  said 
R.  6.  Edwards,  who  had  been  and  then  was  the  partner  of  him 
the  defendant,  in  the  profession  and  practice  of  an  attorney  and 
solicitor,  which  he  the  defendant  during  that  time  and  then  exercised 
and  carried  on,  according  to  the  form  of  the  statute  in  that  case 
made  and  provided,  delivered  to  the  plaintiff  nineteen  signed  bills 
of  fees,  charges,  and  disbursements,  of  them  the  defendant  and  the 
said  B.  G.  Edwards,  in  a  certain  cause,  being  the  cause  herein- 
after next  mentioned,  and  other  causes  and  matters,  and  thereupon 
afterwards,  and  after  the  said  delivery  of  the  said  signed  bills,  and 
every  of  them,  and  after  the  said  indorsement  of  the  said  promissory 
uote  to  the  plaintiff,  and  whilst  the  plaintiff  held  such  promissory 
note  as  indorsee  as  aforesaid,  and  after  the  said  promissory  note 
Mas  due  and  payable  according  to  the  tenor  and  effect  thereof,  and 
before  the  commencement  of  this  suit,  to  wit,  on  &c.,  by  a  certain 
Older  then  made  by  the  Hon.  Mr.  Justice  Williams,  then  being  one 
of  the  justices  of  her  Majesty *s  Court  of  *Queen's  Bench,  in  a  [•82] 
certain  action  then  depending  in  the  same  Court,  wherein  the 
plaintiff  herein  was  plaintiff,  and  one  James  Hieron  was  defendant. 
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Cabtbr  and  which  order  bore  date,  to  wit,  the  day  and  year  last  aforesaid, 
WoRMALD.  upon  the  hearing  of  the  attomies  or  agents  on  both  sides,  it  was 
ordered,  that  the  said  nineteen  signed  bills  of  fees,  charges,  and 
disbursements,  should  be  referred  to  the  Master  to  be  taxed 
(Mr.  John  Brooks  having  undertaken  to  pay  what  upon  such  taxa- 
tion might  appear  to  be  due),  that  the  said  defendant  and  the  said 
R.  G.  Edwards  should  give  credit  for  all  sums  of  money  by  them 
received  from  or  on  account  of  the  plaintiff,  and  also  for  rent  tlien 
due  to  the  plaintiff,  and  for  all  sums  of  money  properly  paid  by  the 
plaintiff  to  Mr.  John  Brooks,  on  account  of  some  of  the  said  bills  of 
costs,  and  that  the  defendant  and  the  said  B.  G.  Edwards  should 
refund  what  (if  any  thing)  they  might  on  such  taxation  appear  to 
have  been  overpaid ;  and  by  consent  it  was  thereby  further  ordered, 
that,  upon  payment  by  the  said  John  Brooks,  or  refunding  by  the 
defendant  and  the  said  R.  G.  Edwards  (as  the  case  might  be),  the 
defendant  and  the  said  B.  G.  Edwards  should  deliver  up  to  the 
plaintiff  all  deeds,  books,  papers,  and  writings,  in  their  possession, 
custody,  or  power,  belonging  to  the  said  plaintiff ;  and  the  defendant 
further  saith,  that  the  said  Mr.  John  Brooks  then  gave  the  said 
undertaking  for  and  on  behalf  of  the  plaintiff,  and  at  his  request 
and  for  his  benefit,  and  that  afterwards,  and  after  the  date  and 
making  of  the  said  order,  and  whilst  the  plaintiff  held  such  promis- 
sory note  as  such  indorsee  thereof  as  aforesaid,  and  before  the  com- 
mencement of  this  suit,  to  witf  on  &c.,  it  was  agreed  by  and  between 
the  plaintiff  and  the  defendant  and  the  said  B.  G.  Edwards,  that 
the  balance  (if  any)  found  due  from  the  plaintiff  to  them  the  said 
defendant  and  B.  G.  Edwards,  upon  the  taxation  of  the  costs  under 
the  said  order,  should  be  applied  in  part  payment  of  the  said 
promissory  note,  and  that  the  balance  of  the  said  promissory  note, 
[  *83  ]  with  interest,  should  be  secured  by  a  judgment,  for  *50/.  and 
interest  thereon,  payable  on  the  20th  day  of  November  then  next 
(and  which  elapsed  before  the  commencement  of  this  suit),  and  a 
moiety  of  the  balance  and  interest  on  the  24th  day  of  March,  1842 
(and  which  elapsed  before  the  commencement  of  this  suit),  and  the 
remainder,  with  interest,  on  the  24th  day  of  June,  1842  (which  had 
also  elapsed  before  the  commencement  of  this  suit) ;  and  the  defen- 
dant further  saith,  that  the  aforesaid  taxation  of  the  costs  under  the 
said  order  was  afterwards,  and  after  the  making  of  the  said  agree- 
ment, and  before  the  commencement  of  this  suit,  to  wit,  on  the 
8th  day  of  April,  1841,  and  on  divers  other  days  and  times  between 
that  day  and  the  commencement  of  this  suit,  proceeded  with  in 
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pursuance  of  the  said  order,  and  such  taxation  at  the  commencement  Oabtbb 
of  this  suit  was,  without  the  default  or  laches  of  the  defendant  and  wormalo. 
the  said  B.  G.  Edwards,  or  either  of  them,  and  still  is,  pending  and 
incomplete,  and  no  allocatur  was  at  the  commencement  of  this  suit 
given  upon  such  taxation,  nor  has  yet  been  given  thereupon  or 
thereunder,  nor  had  it  at  the  commencement  of  this  suit  nor 
has  it  hitherto  been  discovered  or  ascertained,  or  signified  in  any 
way  whatsoever,  whether  any  or  what  balance  was  or  is  due 
from  the  plaintiff  to  the  said  defendant  and  B.  G.  Edwards  upon 
the  taxation  of  the  aforesaid  costs  under  the  aforesaid  order,  in 
respect  of  the  said  nineteen  bills  of  fees,  charges,  and  disbursements, 
or  any  of  them,  or  in  respect  of  the  charges  and  items  contained  in 
them,  or  any  or  either  of  them ;  and  the  defendant  further  saith, 
that  the  defendant  and  the  said  B.  G.  Edwards  respectively,  always 
from  the  time  of  the  date  and  making  of  the  said  agreement  until 
the  commencement  of  this  suit,  and  hitherto,  have  been,  and  were 
and  are  ready  and  willing  to  permit  and  allow  the  application  of  the 
balance  (if  any)  found  due  from  the  plaintiff  to  the  said  defendant 
and  the  said  B.  G.  Edwards,*  upon  the  said  taxation  of  the  costs 
aforesaid,  under  the  said  order,  in  and  towards  payment  of  the  said 
^promissory  note,  and  the  amount  thereof,  with  interest,  as  afore-  [  *84  ] 
said  ;  and  that  defendant  and  the  said  B.  G.  Edwards  respectively, 
always  from  the  time  of  the  making  of  the  said  agreement  until  the 
said  20th  day  of  November,  in  the  said  agreement  mentioned* 
were  ready  and  willing,  upon  the  said  taxation  being  completed,  to 
secure  the  full  amount  or  the  balance  of  the  said  promissory  note, 
with  interest  as  aforesaid,  by  a  judgment,  payable  as  in  the  said 
agreement  mentioned,  according  as,  on  such  taxation  being  com- 
pleted, a  balance  should  or  should  not  appear  to  be  due  from  the 
plaintiff  as  aforesaid ;  and  that  defendant  and  the  said 
R.  G.  Edwards  respectively,  always  from  the  said  20th  day  of 
November,  in  the  said  agreement  mentioned,  until  the  24th  day  of 
March,  in  the  said  agreement  also  mentioned,  were  ready  and 
willing,  upon  the  said  taxation  being  completed,  to  secure  the  full 
amount  or  the  balance  of  the  said  promissory  note,  with  interest  as 
aforesaid,  according  as,  on  the  said  taxation  being  completed,  a 
balance  should  or  should  not  appear  to  be  due  from  the  plaintiff  as 
aforesaid,  by  a  judgment,  for  60L  and  interest  thereon,  payable 
immediately,  and  a  moiety  of  the  balance,  and  interest  thereon,  on 
the  said  24th  day  of  March,  in  the  said  agreement  mentioned,  and 
the  remainder,  with  interest,  on  the  24th  of  June,  in  the  said 
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Cartek      agreement  also  mentioned ;  and  that  the  defendant  and  the  said 
WoBMALD.    ^'  Gr.  Edwards  respectively,  always  from  the  said  24th  day  of 
March,  in  the  said  agreement  mentioned,  until  the  24th  day  of 
June,  in  the  said  agreement  also  mentioned,    were   ready  and 
willing,  upon  the  said  taxation  being  completed,  to  secure  the  full 
amount  or  the  balance  of  the  said  promissory  note,  with  interest 
as  aforesaid,  according  as,  on  the  said  taxation  being  completed,  a 
balance  should  or  should  not  appear  to  be  due  from  the  plaintiff 
as  aforesaid,  by  a  judgment  for  50Z.,  and  interest  thereon,  and  a 
moiety  of  the  balance,  and  interest  thereon,   payable  immediately, 
and  the  remainder,  with  interest,  on  the  24th  day  of  June,  in  the 
[*85]       said  agreement  ^mentioned;    and  that  defendant  and  the  Baid 
B.  G.  Edwards  always  from  the  said  24th  day  of  June,  in  the  said 
agreement  mentioned,  until  the  commencement  of  this  suit,  and 
hitherto,  have  been,  and  were  and  are,  ready  and  willing,  npon 
the  said  taxation  being  completed,  to  secure  the  full  amount  or 
the  balance  of  the  said  promissory  note,  with  interest  as  aforesaid, 
according  as,  on  such  taxation  being  completed,  a  balance  should 
or  should  not  appear  to  be  due  to  the  said  plaintiff  as  aforesaid, 
by  a  judgment  for  the  full  and  whole  amount  thereof,  payable 
immediately;  and  that  defendant  and  the  said  R.   G.  Edwards 
have  respectively  always,  from  the  making  of  the  said  agreement 
until  the  commencement  of  this  suit,  and  hitherto,  been  ready  and 
willing  in  all  things  on  th^ir  part  and  behalf  to  perform  and  fulfil, 
and  have  in  all  things  on  their  part  and  behalf  performed  and 
fulfilled,  the  said  agreement,  of  all  which  the  plaintiff  during  all 
that  time  had  notice.    Verification. 

To  this  plea  there  was  a  general  demurrer,  on  the  ground  that 
the  matters  therein  alleged  amounted  to  an  accord  only,  without 
»    satisfaction,  and  that  it  confessed  the  cause  of  action  in  the  first 
count,  without  showing  any  thing  in  avoidance  of  it. 

Butt,  in  support  of  the  demurrer : 

The  plea  is  bad.  If  it  is  to  be  taken  as  a  plea  of  accord  and  satis- 
faction, it  is  no  answer,  as  it  is  mere  accord  without  satisfaction, 
being  only  in  part  executed.  If  the  agreement  was  by  way  of  satis- 
faction, it  should  have  been  pleaded  to  have  been  given  and  received 
as  such.  The  allegation  of  readiness  and  willingness  does  not  help 
the  plea,  for  that  is  not  sufficient,  and  performance  cannot  be 
excused.  In  Comyns'  Digest,  tit.  "Accord,"  B.  4,  the  rule  is  thus 
laid  down  :  ''So,  an  accord  must  be  executed,  otherwise  there  will 
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be  no  remedy  for  a  non-performance ;  and  therefore  an  accord  to      Cabtbk 

pay  money  in  satisfaction  is  not  good,  if  he  only  shows  that  he  *is    wobmald. 

ready  to  pay  ;  but  he  ought  to  say  that  he  has  paid  it :  1  Bol.  129,        [  ^86  ] 

L  25;  R.  1,  Leo.  19.  Neither  is  part  performance  sufficient."   Thus 

again,  in  Comyns'  Digest,  B.  8 :  **  So  if  he  does  not  show  it  to  be 

perfectly  executed,  R.  Dy.  75  b ;  856  a ;  PI.  Com.  5 ;  9  Co.  79  b. 

2.  As,  if  an  accord  be  to  do  two  things,  and  he  shows  only  one 

of  them  performed:  1  Rol.  129,  1.  12;  1  RoL  471,  1.  10;  R.  Cro. 

Car.  198 ;  vide  Dyer,  856  a.     8.  So,  if  an  accord  was  to  pay  money 

and  an  attorney's  bill,  and  he  shows  that  he  had  paid  the  money, 

and  was  ready  to  pay  the  bill,  but  never  had  it :  R.  Ray.  208 ; 

1  Mod.  69  ;  2  Keb.  690.    4.  To  pay  money,  and  to  give  counsel  on 

request,  and  that  he  was  not  requested :  Bro.  Accord.  7."    And  an 

accord  should  be  executed  before  the  commencement  of  the  suit  (i). 

He  was  then  stopped  by  the  Court. 

Atherton,  contra: 

The  plea  is  good.  The  agreement  set  up  by  the  plea  is  not  an 
accord  within  the  rule  which  requires  satisfaction  to  make  the  plea 
a  good  plea  in  bar.  An  accord,  that  is,  an  agreement,  within  this 
rule,  must,  by  its  terms,  stipulate  for  satisfaction:  and  such  an 
agreement  unexecuted,  without  doubt,  could  not  be  pleaded.  All 
the  examples  given  in  Comyns'  Digest  in  illustration  of  this  rule 
support  this  view.  In  every  instance,  the  accord,  if  carried  out, 
would  terminate  in  satisfaction.  It  is,  however,  contended  that  the 
agreement  here  pleaded  is  founded  on  a  good  consideration,  which 
is  violated  by  bringing  the  present  action.  The  plea,  therefore,  is 
good  in  bar,  not  by  way  of  satisfaction,  but  in  suspension  of  the 
suit:  Com.  Dig.  Accord,  (B.  4),  5;  Allen  v.  Ha/Tw(2).  The  plea 
discloses  a  good  consideration,  as  it  must  have  been  contemplated 
by  the  parties  that  the  taxation  would  be  completed,  the  plea  there- 
fore is  a  good  plea  in  bar.  It  is  an  agreement  which  does  by 
necessary  implication  suspend  the  remedy,  *and  goes  in  bar  of  the  [  •87  ] 
action.  The  plea  is  good  in  form,  and  shows  that  the  action  has 
been  brought  too  soon.  [He  cited  Tracy  v.  The  Bank  of  England  {3)^ 
TaUock  V.  Smith  (4)  and  Simon  v.  Lloyd  (5).] 

(Aldebson,  B.  :  Granting  that  it  is  a  good  agreement  to  sus-        [  88  } 
pend  the  remedy,  the  question  is,  whether  the  lapse  of  time  has  not 

(1)  Com.  Dig.,  Accoi:d  (B.  4),  5.  (4)  6  Bing.  339. 

(2)  Ld.  Ray,.  122.  (5)  2  Cr.,  M.  &  E.  187. 

(3)  6  Bing.  764. 
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Carter      made  the  performance  of  it  impossible.     The  judgment  cannot  be 
WoRMALD.    signed  now.) 

The  defendant  has  always  been  ready  and  willing  to  perform  his 
part  of  the  agreement. 

Per  Curiam  : 

The  plea  is  bad,  and  there  must  be  judgment  for  the  plaintiff. 

Judgment  for  the  plaintiff  {\). 


1847. 


The  ATTORNEY-GENERAL  v.   HITCHCOCK. 

(1  Ex.  91—106;  S.  C.  16  L.  J.  Ex.  259;  11  Jur.  478.) 

Jwu  8, 10.  In  an  information  under  the  revenue  laws,  a  witness,  who  had  g^Ten 

*~^  material  evidence  as  to  the  fact  in  issue,  was  asked,  on  cross-examination. 

[  91  ]  whether  he  had  not  said  that  the'  officers  of  the  Crown  had  offered  him  a 

bribe  to  give  that  evidence.     He  denied  that  he  had  ever  said  so :  Held, 

that  evidence  was  inadmissible  to  show  that  he  had  made  such  a  statement. 

Qucsre^  as  to  the  extent  to  which  evidence  is  admissible,  since  6  &  7  Yict. 

c.  85,  for  the  purpose  of  effecting  the  credit  of  a  witness. 

This  was  an  information  at  the  suit  of  the  Attorney-General, 
which  charged  the  defendant,  a  maltster,  with  having  used  a  certain 
cistern  for  making  malt,  without  having  previously  entered  it,  as 
required  by  the  statute  4  &  5  Will.  IV.  c.  51,  s.  6. 
•  At  the  trial,  before  Pollock,  G.  B.,  at  the  sittings  after  last  Easter 
Term,  a  witness  of  the  name  of  Spooner,  who  deposed  to  the  fact  of 
the  cistern  having  been  used  by  the  defendant,  was  asked,  on  cross- 
examination  by  the  defendant's  counsel,  whether  he  had  not  said 
that  the  officers  of  the  Crown  had  oflfered  him  20Z.  to  say  that  the 
cistern  had  been  used.  Spooner  denied  having  said  so,  and  there- 
upon the  defendant's  counsel  proposed  to  ask  another  witness  of  the 
name  of  Cook,  whether  Spooner  had  not  said  so.  The  Attorney- 
General  objected  to  this  question,  and  the  Lord  Chief  Babon,  being 
of  opinion  that  the  question  was  irrelevant  to  the  issue,  and  that  it 
also  tended  to  raise  a  collateral  issue,  held  the  objection  good,  and 
ruled  that  it  could  not  be  put. 

Bovill  obtained  a  rule  for  a  new  trial,  on  the  ground  that  this 

evidence  was  improperly  rejected,  and  cited  Meagoe  v.  Simmons  (2), 

and  Yeicin's  case  (3), 

(1)  See    Oifford    v.    WhiitttkeTy    66  N.  C.  920). 

B.  E.  376  (6  Q.  B.  249) ;  Griffiths  v.  (2)  3  Car.  &  P.  7o. 

(hven,  67  R.  B.  510  (13  M.  &  W.  58) ;  (3)  2  Camp.  638,  n. 
liailty  V.  Homan,  43  E.  E,  854  (3  Bing. 
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The  Attomey-Oeneral  (J.  Wilde  with  him)  showed  cause  :  A.-0. 

This  is  a  very  important  question,  and  one  which  is  not  directly  Hitohoook. 
affected  by  any  decided  cases;  for  such  as  are  applicable  to  it,  which 
are  mere  Nisi  Prius  decisions,  cannot  be  said  to  lay  down  any  definite 
principle  or  fixed  rule  by  which  this  case  can  be  governed.  The 
principle  upon  which  it  must  depend  is  correctly  laid  down  in 
Phillipps  on  Evidence,  where  it  is  stated  that  "  it  is  a  general  *rule  [  *92  ] 
that  a  witness  cannot  be  cross-examined  as  to  any  fact,  which,  if 
admitted,  would  be  wholly  collateral,  and  wholly  irrelevant  to  the 
matters  in  issue,  for  the  purpose  of  contradicting  him  by  other 
evidence,  and  in  this  manner  to  discredit  his  testimony.  And  if 
the  witness  answer  such  an  irrelevant  question  before  it  is  dis- 
allowed or  withdrawn,  evidence  cannot  afterwards  be  admitted  to 
contradict  his  testimony  on  the  collateral  matter.  The  point  for 
consideration  therefore  is,  what  question,  or  what  matter  is  wholly 
irrelevant?  "(1).  This  is  the  correct  rule,  and  the  criterion  of 
relevancy  depends,  as  it  is  submitted,  upon  this, — Gould  the  defen- 
dant substantially  have*  proved,  as  a  part  of  his  own  case,  that  the 
witness  had  said  what  was  imputed  to  him  by  the  question  ?  In 
the  consideration  of  this  question,  it  may  be  convenient  to  divide 
the  subject  into  the  three  following  heads  :  First,  could  the  defen- 
dant substantially  have  proved  that  the  witness  had  been  bribed  ? 
Secondly,  that  the  witness  had  been  offered  a  bribe  ?  and  thirdly, 
that  he  had  said  he  had  been  offered  a  bribe  ? — admitting  that  the 
use  of  the  cistern,  upon  which  the  offer  is  dependent,  is  material 
evidence.  If  the  first  or  second  of  these  questions  be  answered  in 
the  negative,  the  answer  to  the  last  mlist  necessarily  be  so  likewise, 
although  the  decision  of  the  last  only  is  required.  It  will,  however, 
be  perhaps  advantageous,  as  a  preliminary  step,  to  consider  the 
first  of  these  three  divisions  of  the  subject,  as  the  reasons  connected 
with  it  may  dispose  of  the  question  before  the  Court.  Could  then 
the  defendant  substantially  have  proved  that  the  witness  had  been 
bribed  ?  Now  the  reasons  upon  which  one  of  the  questions  in  The 
Queen's  case  was  answered  by  the  Judges,  form  a  distinct  authority 
to  show,  that  as  between  the  Crown  and  the  defendant,  there  can 
be  no  rule  to  make  such  evidence  admissible  for  the  purpose  of 
disparaging  the  prosecution  (2).  There  cannot  be  any  person  upon 
whom  such  ^conduct  can  operate,  as  this  is  not  a  civil  case,  in  which  [  *d3  } 
the  acts  of  the  individual  party  are  binding  on  that  party.  One  of  the 
questions  put  by  the  House  of  Lords  to  the  Judges  in  The  Queen's 

(1)  2  Phill.  on  Evid.,  9th  ed.,  p.  398.       (2)  22  E.  E.  662  (2  Brod.  &  B.  305). 
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A.-G.  case,  was  as  follows :  ''  If,  in  a  trial  on  an  indictment  for  a  capital 
HiTOHoocK.  offence  or  any  crime,  evidence  had  been  given,  upon  the  cross- 
examination  of  a  witness  examined  in  chief  in  support  thereof,  from 
which  it  appeared  that  A.  B.,  not  examined  as  a  witness,  had  been 
employed  by  the  party  preferring  the  indictment,  as  an  agent  to 
procure  and  examine  evidence  and  witnesses  in  support  of  the 
indictment,  and  the  party  indicted  should  propose  in  the  coarse 
of  the  defence,  to  examine  G.  D.  as  a  witness  to  prove  that  A.  B. 
had  offered  a  bribe  to  E.  F.  in  order  to  induce  him  to  give  testimony 
touching  the  matter  in  the  indictment  (E.  F.  not  being  a  witness 
examined  in  support  of  the  indictment,  or  examined  before  it  was 
proposed  to  examine  C.  D.),  would  the  Court  below,  according  to 
their  usage  and  practice,  allow  G.  D.  to  be  examined  for  the  purpose 
aforesaid,  and  could  such  witness,  according  to  law,  be  so  examined, 
if  the  counsel  employed  in  support  of  the  prosecution  objected  to 
such  examination?  "(1).  And  it  was  held,  that  the  question  could 
not  be  put  for  the  purpose  of  disparaging  the  prosecution,  by 
ultimately  implicating  any  of  the  partieis  conducting  it  by  the 
misconduct  of  the  agent  tendering  the  bribe. 

Again,  the  proof  of  a  witness  having  been  bribed  stands  upon  the 
same  principle  as  the  commission  of  a  crime  by  him  on  some 
previous  occasion,  and  if  such  a  question  is  put  to  him  on  cross- 
examination,  his  answer  must  be  taken  for  better  or  worse. 

(Parke,  B.  :  The  reason  in  such  case  is  a  sound  one :  we  can- 
not enter  into  a  collateral  question  as  to  the  man's  having  com- 
mitted a  crime  on  some  former  occasion,  one  reason  being,  that  it 
would  lead  to  complicated  issues  and  long  inquiries  ;  and  another, 
[  ^94  ]  that  a  party  cannot  be  expected  *to  be  prepared  to  defend  the  whole 
of  the  actions  of  his  life.  Neither  of  those  cases  applies  to  the 
case  of  receiving  a  bribe,  nor  to  a  man's  having  a  direct  influence 
in  giving  his  evidence  in  a  cause.  It  may  be  shown  that  he  acted 
through  motives  of  malice,  as  every  man  who  comes  into  the 
witness  box  must  come  prepared  to  show  that  he  gives  his  evidence 
from  pure  motives ;  and  such  evidence  as  shows  he  does  not,  would 
be  admissible  against  him.  He  ought  therefore  to  have  an  opiH)r- 
tunity  of  explaining  it ;  and  one  of  the  questions  put  in  The  Queen's 
case  to  the  Judges  was,  "  whether,  where  a  witness  is  called  on  the 
part  of  the  plaintiff  or  prosecutor,  and  gives  evidence  against  the 
defendant  in  such  cause ;  and  if  after  the  cross-examination  of  such 
(1)  22  R  E.  662  (2  Brod.  &  B.  302). 
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witness  by  the  defendant's  counsel,  they  discover  that  the  witness  A..0. 
so  examined  has  corrupted  or  endeavoured  to  corrupt  another  hxtohoooic. 
person  to  give  false  testimony  in  such  cause,  the  counsel  for  such 
defendant  may  not  be  permitted  to  give  evidence  of  such  corrupt 
act  of  such  witness,  without  calling  back  such  witness  "(l).  The 
misconduct  of  the  witness  was  in  having  endeavoured  to  procure 
false  witnesses,  and  the  Judges  seemed  to  think  that  you  might 
show  that,  provided  you  gave  the  witness  the  opportunity  of  an 
explanation  upon  being  asked  the  question.) 

The  defendant,  then,  could  not  prove  that  the  witness  had  been 

bribed  for  the  purpose  of  disparaging  him,  and  the  only  ground 

upon  which  he  could  have  proved  that  he  had  been  bribed,  must 

be,  that  it  operates  in  such  a  manner  on  his  mind  as  to  sway  his 

evidence,  and  thereby  to  make  it  difficult  to  be  relied  upon.     Upon 

this  ground  rests  the  decision  of  Mr.  Justice  Lawrence  in  the  case 

of  Yewin{2),  where  he  allowed  the  prisoner  to   show  that  the 

principal  witness  had  said  that  he  would  be  revenged  of  him,  and 

fix  him  in  Monmouth  gaol,  although  the  witness  had  denied  that 

he  had  said  so.     Under  this  head  will  come  one  or  two  cases  which 

*will  be  referred  to  and  relied  on  by  the  other  side.    In  the  case  of       [  *95  ] 

Thomas  v.  David  (3),  which  was  an  action  on  a  promissory  note,  the 

execution  of  which  by  the  defendant  was  the  matter  in  dispute, 

Coleridge,  J.,  is  reported  to  have  held,  that  evidence  was  admissible 

for  the  purpose  of  showing  that  the  principal  witness  was  the  kept 

mistress  of  the  plaintiff,  although  she  had  denied  that  fact.     It  is 

extremely  doubtful  whether  that  case  can  be  supported,  as  it  cannot 

be  material  whether  the  witness  does  or  does  not  stand  in  such  a 

relation  to  the  plaintiff. 

(AiiDBRSON,  B. :  The  question  is,  whether  she  had  an  influence. 
It  shows  the  status  of  the  witness. 

Parke,  B.  :  It  may  become  an  important  question  under  Lord 
Denman's  new  Act,  whether  such  questions  are  admissible  or  not. 
Some  time  since,  and  before  that  Act,  I  consulted  the  Judges  on  a 
case  tried  at  York,  on  an  indictment  against  a  man  for  murder. 
One  of  the  principal  witnesses  against  him  was  alleged  to  be  insane, 
a  person  who  had  previously  been  tried  at  the  York  Assizes  and 
acquitted  on  the  ground  of  insanity.     The  question  was,  whether 

(1)  22  B.  B.  662  (2  Brod.  &  B.  312).  (3)  48  B.  B.  794  (7  Car.  &  P.  350). 

(2)  2  Gamp.  638,  n. 

88—2 
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A..G.  the  evidence  of  that  witness  coald  be  received.  I  consulted  the 
HiTOBoooK.  Judges  upon  it  before  going  the  circuit,  knowing  that  the  question 
would  arise.  They  were  of  opinion  that  it  ought  to  be  tried  on  the 
voir  dire,  and  evidence  admitted  on  the  part  of  the  prisoner,  to 
show  that  the  witness  was  insane.  I  so  tried  it,  and  should  have 
admitted  the  evidence,  had  not  the  jury  said  they  did  not  believe 
the  witness  in  the  least  degree.) 

If  then  the  evidence  that  the  witness  had  been  offered  a  bribe  is 
admissible,  it  can  only  be  so  on  the  ground  that  the  jury  might 
entertain  some  feeling  against  him,  as  being  such  a  person  as  the 
prosecution  had  considered  to  be  open  to  temptation.  That  is  the 
only  ground  upon  which  the  evidence  can  be  admissible.  The  mere 
fact  of  a  person's  being  open  to  temptation  cannot  affect  hie 
[  *96  ]  evidence.  It  is  a  purely  collateral  matter.  But  he  has  also  *8wom 
thai  he  never  made  such  a  statement  as  that  imputed  to  him.  (He 
was  then  stopped  by  the  Court.) 

BoviUf  in  support  of  the  rule : 

The  evidence  was  improperly  rejected.  It  was  admissible  to 
show  the  motives  of  the  witness,  and  also  to  contradict  his  state- 
ments made  upon  oath,  and  thereby  to  show  that  he  was  guilty  of 
perjury.  A  witness  may  be  contradicted  on  any  matter,  provided 
it  be  not  collateral  to  the  subject  of  inquiry,  and  this  is  the  odIj 
limitation.  The  rule  is  correctly  laid  down  in  Starkie  on 
Evidence  (]),  where  it  is  expressed  as  follows:  "A  witness  is  not 
to  be  cross-examined  as  to  any  distinct  collateral  fact,  for  the  pur- 
pose of  afterwards  impeaching  his  testimony  by  contradicting  him ; 
for  this  would  render  an  inquiry  which  ought  to  be  simple,  and 
confined  to  the  matter  in  issue,  intolerably  complicated  and  prolix, 
by  causing  it  to  branch  out  into  an  indefinite  number  of  collateral 
issues ; "  and  the  learned  author,  after  referring  to  the  case  of 
Spencely  v.  De  WiUot  (2),  which  was  a  penal  action  for  usury,  where 
the  defendant's  counsel  were  not  permitted  to  cross-examine  as  to 
other  contracts  made  on  the  same  days  with  other  persons,  in  order 
to  show  that  the  contracts  in  question  were  of  the  same  nature,  and 
not  usurious,  if  the  witness  answered  one  way,  or  to  contradict  him 
if  he  answered  the  other, — ^proceeds  thus :  ''  And  should  such  qaes- 
tions  be  answered,  evidence  cannot  afterwards  be  adduced  for  the 
purpose  of  contradiction.  The  same  rule  obtains,  if  a  question  as 
(1)  1  Stark.  ETid.  189.  (2)  7  East,  10$. 
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to  a  collateral  fact  be  pat  to  a  witness  for  the  purpose  of  discrediting  a.*g. 
his  testimony;  his  answer  must  be  taken  as  conclusive,  and  no  hitohoook. 
evidence  can  afterwards  be  admitted.  This  rule  does  not  exclude 
the  contradiction  of  the  witness,  as  to  any  facts  immediately  con- 
nected with  the  subject  of  the  inquiry.*'  The  author  then  cites  the 
case  of  Yewin,  and  proceeds:  "In  such  a  *case  the  inquiry  is  not  [**^1 
collateral,  but  most  important,  in  order  to  show  the  motives  and 
temper  of  the  witness  in  the  particular  transaction "  (i).  There 
must,  no  doubt,  be  some  connection  with  the  particular  matter  of 
inquiry,  in  order  to  give  the  power  of  contradicting  the  witness. 
Here  the  question  is  sufiBciently  connected,  both  with  reference  to 
the  motives  which  influence  and  act  upon  the  mind  of  the  witness, 
and  as  impeaching  his  testimony  on  a  point  which  is  materially 
connected  with  the  inquiry.  The  question  in  dispute  is  the  use  of 
the  cistern,  and  this  person  being  a  witness  to  prove  the  use  of  it, 
and  being  on  his  trial  as  to  his  veracity  on  that  subject,  every 
expression  uttered  by  him,  as  to  its  use,  is  not  collateral,  but  is 
most  materially  connected  with  the  matter  in  dispute.  It  is  sub- 
mitted, therefore,  that  for  these  reasons  the  evidence  should  have 
been  received.  Upon  these  principles  rest  several  cases.  In 
Meagoe  v.  Simmons  (2),  the  defence  relied  on  was,  that  the  bill  upon 
which  the  action  was  brought  had  been  usuriously  discounted  by 
the  plaintiff.  A  witness  was  cross-examined  as  to  something  he 
had  said  at  a  previous  trial,  at  which  the  action  was  between  the 
same  parties  and  upon  a  similar  bill  of  exchange,  alleged  to  have 
1>een  discounted  by  the  plaintiff  at  the  same  time,  and  Lord 
TsNTBBDEN  permitted  evidence  to  be  given  for  the  purpose  of 
contradicting  the  statements  of  the  witness.  That  was  more  col- 
lateral to  the  issue  than  the  matter  in  the  present  case. 

(Aldebson,  B.  :  That  was  all  the  same  transaction,  as  the  two 
bills  had  been  discounted  at  the  same  time.) 

In  Carpenter  v.  Wall  (8),  which  was  an  action  for  seducing  the 
plaintiff's  daughter,  and  getting  her  with  child,  the  Court  of 
Queen's  Bench  seemed  to  think,  that  the  defendant  might  give 
evidence  to  show  that  the  daughter  had  said  that  a  third  person 
was  the  father  of  the  child,  if  she  had  been  asked,  upon  cross- 
examination,  whether  ^she  had  ever  used  such  expressions.  [  *M  ] 

(1)  1  Stark,  on  Evid.,  9th  ed.  189.  (3)  52  B.  B.  513  (11  Ad.  A  El.  808). 

(2)  3  Car.  &  P.  75. 
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▲.-G.  (Pollock,  C.  B.  :   The  point  in   issue  there  was,  whether  the 

Hitchcock,    defendant  was  the  seducer  and  father  of  the  child.) 

In  Thomas  v.  David  (i),  which  has  already  been  cited,  Coleridge,  J., 
said,  "  Is  it  not  material  to  the  issue  whether  the  principal  witness, 
who  comes  to  support  the  plaintiff's  case,  is  his  kept  mistress?" 
In  an  indictment  for  rape,  it  is  permitted  to  ask  the  prosecatrii 
whether  she  has  had  any  previous  connexion  with  the  prisoner: 
Rex  V.  AspinaU  (2).  Yeivin's  case  is  an  authority  to  show  that  the 
witness  is  interested  by  some  motive  which  may  influence  his 
testimony.  In  Lord  Stafford's  case  (3),  proof  was  admitted,  on  the 
part  of  the  prisoner,  that  Dugdale,  one  of  the  witnesses  for  the 
prosecution,  had  endeavoured  to  suborn  witnesses  to  give  false 
evidence. 

(Pollock,  C.  B.  :  If  it  had  been  sought  to  inquire  from  the 
witness  Spooner  whether  he  had  offered  a  bribe  to  another  witness, 
the  cases  would  have  been  parallel. 

Alderson,  B.  :  You  endeavour  to  fix  the  corrupt  state  of  mind 
upon  the  person  to  whom  the  offer  is  made,  and  not  upon  him  vho 
makes  the  offer.  The  offer,  without  the  acceptance,  is  nothing  as 
regards  the  person  to  whom  the  offer  is  made.) 

It  is  not  contended  that  the  acceptance  has  any  bearing  on  the 
present  question. 

Pollock,  C.  B.  : 

I  am  of  opinion  that  this  rule  should  be  discharged  ;  and  I  may 
also  add,  that  my  brother  Parke  expressed  himself  to  be  of  that 
opinion  before  he  left  the  Court  (4).  The  question  is,  whether  the 
witness  Spooner,  who  had  been  asked  if  he  had  not  said  that  the 
officer  had  offered  him  a  bribe  for  the  purpose  of  saying  that  the 
cistern  had  been  used,  and  who  stated  that  he  had  not  said  so,  could 
[  ♦w  ]  be  contradicted  by  asking  the  other  witness.  Cook,  if  Spooner  *had 
not  made  that  statement  to  him  ?  The  circumstance  of  Spooner 
being  the  only  witness  to  prove  that  fact  cannot  affect  the  point, 
which  must  stand  or  fall  by  this  general  question,  and  by  the 
answer  to  it,  namely,  on  what  occasions  can  evidence  be  admitted 

(1)  48  R.  B.  794  (7  Car.  &  P.  350).  (4)  Parke,  B.,  left  the  Court  during 

(2)  2  Stark,  on  Evid.  392.  the  Attorney'Ue9ieroLVs  argument. 

(3)  7  How.  St.  Tr.  1400. 
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to  coniradict  a  witness,  as  to  what  he  denies  having  said  on  cross-         A.-a. 

examination.     I  think,  whether  the  answer  be  given  in  the  terms   hitohoook. 

used  by  me  at  the  trial,  or  whether  it  be  in  effect  as  my  brother 

Aldebson  has  put  it  in  the  course  of  the  argument  this  morning, 

the  result  is  the  same.    I  have  always  understood, — and  it  is  a 

matter  on  which  I  am  not  now  expressing  an  opinion  the  result 

merely  of  the  argument  and  consideration  of  to-day,  and  of  the 

other  day  when  the  matter  was  before  the  Court,  but  the  result  of 

much  consideration  given  to  such  questions  during  great  experience 

in  these  matters,  and  with  questions  respecting  the  law  of  evidence, 

— my  view,  I  say,  has  always  been,  that   the  test,   whether  the 

matter  is  collateral  or  not,  is  this :  if  the  answer  of  a  witness  is  a 

matter  which  you  would  be   allowed  on   your  part  to   prove  in 

evidence — ^if  it  have  such  a  connection  with  the  issue,  that  you 

would  be  allowed  to  give  it  in  evidence — then  it  is  a  matter  on 

which  you  may  contradict  him.      Or  it  may  be  as  well  put,  or 

perhaps   better,  in  the  language  of  my   brother  Aldbrson  this 

morning,  that,  if  you  ask  a  witness  whether  he  has  not  said  so  and 

80,  and  the  matter  he  is  supposed  to  have  said  would,  if  he  had 

said  it,  contradict  any  other  part  of  his  testimony,  then  you  may 

call  another  witness  to  prove  that  he  had  said  so,  in  order  that  the 

jury  may  believe  the  account  of  the  transaction  which  he  gave  to 

that  other  witness  to  be  the  truth,  and  that  the  statement  he  makes 

on  oath  in  the  witness-box  is  not  true.      As  to  the  authorities  cited 

by  Mr.  Bavill,  with  the  greatest  respect  for  the  learned  writers 

whose  words  he  has  quoted,  I  must  say  I  think  the  expression,  ''  as 

to  any  matters  connected  with  the  subject  of  inquiry,"  is  far  too 

vague  and  loose  to  be  the  foundation  of  any  judicial  decision.    And 

I  may  say,  I  am  not  at  all  ^prepared  to  adopt  the  proposition  in       [  *ioo  ] 

those  general  terms — that  a  witness  may  be  contradicted  as   to 

anything  he  denies  having  said,  provided  it  be  in  any  way  connected 

with  the  subject  before  the  jury.     It  must  be  connected  with  the 

issue  as  a  matter  capable  of  being  distinctly  given  in  evidence,  or 

it  must  be  so  far  connected  with  it  as  to  be  a  matter  which,  if 

answered   in  a  particular   way,  would   contradict  a  part   of  the 

witness's  testimony ;  and  if  it  is  neither  the  one  nor  the  other  of 

these,  it  is  collateral  to,  though  in  some  sense  it  may  be  considered 

as  connected  with,  the  subject  of  inquiry.     A  distinction  should  be 

observed  between  those  matters  which  may  be  given  in  evidence  by 

way  of  contradiction,  as  directly  affecting  the  story  of  the  witness 

touching  the  issue  before  the  jury,  and  those  matters  which  affect 
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A..0.        the  motives,  temper,  and  character  of  the  witness,  not  with  respect 

Hitchcock,    to  his  credit,  but  with  reference  to  his  feelings  towards  one  party 

or  the  other.    In  the  case  cited,  of  Thomas  v.  David,  on  the  witness 

being  asked  whether  she  was  not  connected  in  a  particular  manner 

with  one  of  the  parties,  and  having  denied  it,  the  learned  Judge 

permitted  evidence  to  be  given  to  show  that  the  connection  which 

she  swore  had  not  existed,  did  in  reality  subsist.     The  object  in 

doing  so  was,  not  to  prove  or  disprove  any  part  of  her  testimony, 

but  the  evidence  was  received  on  the  same  ground  as  it  was  in  the 

case  of  Ex  parte   Yetcin,  where  Mi*.  Justice  Lawrence  permitted 

evidence  to  be  given  to  contradict  a  witness  as  to  his  having  used 

expressions  importing  revenge.     It  is  certainly  allowable  to  ask  a 

witness  in  what  manner  he  stands  affected  towards  the  opposite 

party  in   the  cause,  and  whether  he  does  not  stand  in  such  a 

relation  to  that  person  as  is  likely  to  affect  him,  and  prevent  him 

from  having  an  unprejudiced  state  of  mind,  and  whether  he  has 

not  used  expressions  importing  that  he  would  be  revenged  on  some 

one,  or  that  he  would  give  such  evidence  as  might  dispose  of  the 

cause  in  one  way  or  the  other.     If  he  denies  that,  you  may  give 

evidence  as  to  what  he  has  said,  not  with  the  view  of  having  a 

[  *ioi  ]       ^direct  effect  on  the  issue,  but  to  show  what  is  the  state  of  mind  of 

that  witness,  in  order  that  the  jury  may  exercise  their  opinion  as 

to  how  far  he  is  to  be  believed.     But  those  cases,  where  you  may 

show  the  condition  of  a  witness,  or  his  connection  with  either  of 

the  parties,  are  not  to  be  confounded  with  other  cases,  where  it  is 

proposed  to  contradict  a  witness  on  some  matter  unconnected  with 

the  question  at  issue.     And  as  to  the  latter  class  of  cases,  it  appears 

to  me  that  no  instance  has  been  cited  by  Mr.  Bovill  which  amoonts 

to  an  authority  that  you  may  contradict  the  witness  on  any  matter 

that  is  not  directly  in  issue  before  the  Court.     In  this  case  it  is 

admitted,  that,  with  reference  to  the  offering  of  a  bribe,  it  could 

not  originally  have  been  proved  that  the  offer  of  the  bribe  had  been 

made  to  the  witness  to  make  a  particular  statement,  the  bribe  not 

having  been  accepted  by  him.     And  the  reason  is,  that  it  is  totally 

irrelevant  to  the  matter  in  issue,  that  some  person  should  have 

thought  fit  to  offer  a  bribe  to  the  witness  to  give  an  untrue  accoant 

of  a  transaction,  and  it  is  of  no  importance  whatever,  if  that  bribe 

was  not  accepted.     It  is  no  disparagement  to  a  man  that  a  bribe 

is  offered  to  him :  it  may  be  a  disparagement  to  the  person  who 

makes  the  offer.    If,  therefore,  the  witness  is  asked  the  fact,  and 

denies  it,  or  if  he  is  asked  whether  he  said  so  and  so,  and  denies  it, 
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he  cannot  be  contradicted  as  to  what  he  has  said.  Lord  Stafford's  A.-0. 
case  was  totally  different.  There  the  witness  himself  had  been  hitohcook. 
implicated  in  offering  a  bribe  to  some  other  person.  That  imme- 
diately affected  him,  as  proving  that  he  had  acted  the  part  of  a 
suborner  for  the  purpose  of  perverting  the  truth.  In  that  case  the 
evidence  was  to  show  that  the  witness  had  offered  a  bribe  in  the 
particular  case,  and  the  object  was  to  show  that  he  was  so  affected 
towards  the  party  accused  as  to  be  willing  to  adopt  any  corrupt 
course  in  order  to  carry  out  his  purpose.  It  seems  to  me  that, 
under  these  circumstances,  this  evidence  was  properly  excluded, 
and  that  therefore,  this  rule  should  be  discharged. 

Aldbbson,  B.  :  [  102  ] 

I  am  of  the  same  opinion.  It  seems  to  me,  that  the  rule  may  be 
thus  laid  down :  A  witness  may  be  asked  any  question,  which,  if 
answered,  would  qualify  or  contradict  some  previous  part  of  that 
witness's  testimony,  given  on  the  trial  of  the  issue ;  and  if  that 
question  is  so  put  to  him,  and  answered,  the  opposite  party  may 
then  contradict  him :  and  for  this  simple  reason,  that  the  contra- 
diction qualifies  or  contradicts  the  previous  part  of  ,the  witness's 
testimony,  and  so  removes  it.  It  id  true  the  effect  of  the  contradiction 
is  somewhat  beyond  that,  as  tending  to  show  that  no  part  of  the 
witness's  testimony  can  be  relied  on ;  but  the  effect  would  be  the 
same  if  the  question  had  been  answered  in  the  affirmative.  Now 
the  question  is  this,  can  you  ask  a  witness  as  to  what  he  is  supposed 
to  have  said  on  a  previous  occasion  ?  You  may  ask  him  as  to 
any  fact  material  to  the  issue,  and  if  he  denies  it,  you  may  prove 
that  fact,  as  you  are  at  liberty  to  prove  any  fact  material  to  the 
issue ;  and  in  that  case,  though  it  may  not  be  thought  necessary  to 
pat  the  question  previously  to  the  witness,  yet  it  would  be  but  just 
to  do  so.  The  witness  may  also  be  asked  as  to  his  state  of  equal 
mind,  or  impartiality,  between  the  two  contending  parties,  questions 
which  would  have  a  tendency  to  show  that  the  whole  of  his  state- 
ment is  to  be  taken  with  a  qualification,  and  that  such  a  statement 
ought  really  to  be  laid  out  of  the  case,  for  want  of  impartiality.  In 
the  case  of  Ex  parte  Yetvin,  it  was  held  to  be  competent  for  the 
prisoner  to  show  that  the  witness  had  a  spite  against  him.  It  was 
material  to  show  that  the  mind  of  the  witness  was  not  in  a  state  of 
impartiality  or  equality  towards  the  prisoner.  The  witness  was 
asked  the  question  in  the  first  instance  ;  but  in  that  case  I  do  not 
know  that  it  might  not  have  been   proved  independently  of  the 
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A..G.  question  having  been  put  to  him,  although,  as  I  have  before  said,  it 
HiTCHoocK.  ^B  only  just  and  reasonable  that  the  question  should  be  put.  So,  in 
the  case  before  my  brother  Coleridge,  in  which  the  woman  who  was 
[  *103  ]  cailed  as  a  witness  for  the  plaintiff  was  asked  ^whether  she  was  not 
living  with  the  plaintiff  as  his  mistress.  The  tendetacy  of  the  qaes- 
tion  was  to  show  that  she  stood  in  that  peculiar  relation  to  the 
plaintiff  which  the  jury  ought  to  know,  in  order  that  they  might 
judge  to  what  extent  they  could  rely  on  the  general  character  of  her 
testimony  as  an  impartial  witness  between  the  plaintiff  and  the 
defendant.  The  question  had  a  bearing  on  the  general  status  of 
the  witness.  Her  answer  might,  therefore,  be  contradicted  by  other 
witnesses  called  for  that  purpose.  Such,  again, -is  the  case  of  an 
offer  of  a  bribe  by  a  witness  to  another  person,  or  the  offer  of  a 
bribe  accepted  by  a  witness  from  another  person  :  the  circumstance 
of  the  witness  having  offered  or  accepted  a  bribe  shows  that  he  is 
not  equal  and  impartial.  So,  in  Lord  Stafford's  case,  where  the 
witness  endeavoured  to  bribe  another  person  to  give  evidence  against 
Lord  Stafford,  that  evidence  was  receivable,  as  having  a  tendency 
to  show  that  the  man  who  came  himself  to  give  evidence  against 
Lord  Stafford^  was  embitt^ered  against  him,  and  had  endeavoured  to 
persuade  other  people  to  give  false  evidence  on  the  same  side.  That 
had  a  tendency  to  show  that  the  statement  of  the  witness  ought  not 
to  be  relied  upon  by  the  jury.  But,  with  these  exceptions,  I  am 
not  aware  that  you  can  with  propriety  permit  a  witness  to  be 
examined  first,  and  contradicted  afterwards,  on  a  point  which  is 
merely  and  purely  collateral,  as  for  instance  as  to  his  personal 
character,  and  as  to  his  having  committed  any  particular  act.  The 
inadmissibility  of  such  a  contradiction  depends,  indeed,  upon  another 
principle  altogether.  Perhaps  it  ought  to  be  received,  but  for  the 
inconvenience  that  would  arise  from  the  witness  being  called  upon 
to  answer  to  particular  acts  of  his  life,  which  he. might  have  been 
able  to  explain,  if  he  had  had  reasonable  notice  to  do  so,  and  to 
have  shown  that  all  the  acts  of  his  life  had  been  perfectly  correct 
and  pure,  although  other  witnesses  were  called  tq  prove  the  contrary. 
The  reason  why  a  party  is  obliged  to  take  the  answer  of  a  witness 
[  •lo*  ]  is,  that  if  he  were  permitted  to  go  into  it,  it  is  only  *  justice  to  allow 
the  witness  to  call  other  evidence  in  support  of  the  testimony  he 
»has  given,  and  as  those  witnesses  might  be  cross-examined  as  to 
their  conduct,  such  a  course  would  be  productive  of  endless  collateral 
issues.  Suppose,  for  instance,  witness  A.  is  accused  of  having 
committed  some  offence  ;  witness  £.  ie  called  to  prove  it,  when,  on 
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^YitDess  B.'s  cross-examination,  he  is  asked  whether  he  has  not  a.-g. 
made  some  statement,  to  prove  which  witness  C.  is  called,  so  that  Hitohoook. 
it  would  be  necessary  to  try  all  those  issues,  before  one  step  could 
be  obtained  towards  the  adjudication  of  the  particular  case  before 
the  Court.  On  the  contrary,  if  the  answer  be  taken  as  given,  if  the 
witness  speaks  falsely  he  may  be  indicted  for  perjury.  That  is  the 
proper  remedy.  Then  in  the  next  place,  in  my  opinion,  when  the 
question  is  not  relevant,  strictly  speaking,  to  the  issue,  but  tending 
to  contradict  the  witness,  his  answer  must  be  taken,  although  it 
tends  to  show  that  he,  in  that  particular  instance,  speaks  falsely, 
and  although  it  is  not  altogether  immaterial  to  the  matter  in  issue, 
for  the  sake  of  the  general  public  convenience;  for  great  incon- 
venience would  follow  from  a  continual  course  of  those  sorts  of 
cross-examinations  which  would  be  let  in  in  the  case  of  a  witness 
being  called  for  the  purposes  of  contradiction.  I  think  those  are 
the  rules  by  which  these  cases  have  always  been  governed,  and  the 
application  of  which  is  easy  and  short.  In  this  case  the  party  is 
asked,  have  you  not  said  A.  B.  offered  you  20Z.  to  make  a  certain 
statement,  which  I  agree  is  material  in  the  cause.  He  says,  no,  I 
have  not  said  any  such  thing.  Is  that  material  to  the  issue,  or  does 
it  qualify  or  contradict  anything  that  he  had  said  before  ?  What 
he  had  said  before  was,  that  the  cistern  was  used ;  the  offer  of  a 
bribe  to  make  a  statement  to  the  contrary,  if  he  had  not  accepted 
it,  would  not  have  had  a  different  tendency.  If  he  had  said,  that 
he  had  been  offered  a  bribe,  if  he  had  answered  in  the  affirmative, 
it  would  not  in  the  slightest  degree  have  disproved  the  matter.  If 
it  would  not,  it  does  not  qualify  or  contradict  that  which  he  ^had  [  *106  ] 
before  stated ;  and  I  think,  that  it  is  not  allowable  to  Call  a  witness 
to  contradict  him  in  that,  which,  if  answered  by  him  in  the 
affirmative,  would  not  have  qualified  or  contradicted  his  statement. 

RoLFE,  B. : 

I  am  of  the  same  opinion.  The  laws  of  evidence t>n  this  subject,  as 
to  what  ought  and  what  ought  not  to  be  received,  must  be  considered 
as  founded  on  a  sort  of  comparative  consideration  of  the  time  to  be 
occupied  in  examinations  of  this  nature,  sgid  the  time  which  it  is 
practicable  to  bestow  upon  them.  If  we  lived  for  a  thousand  years 
instead  of  about  sixty  or  seventy,  and  every  case  were  of  sufficient 
importance,  it  might  be  possible,  and  perhaps  proper,  to  throw  a  light 
on  matters  in  which  every  possible  question  might  be  suggested, 
for  the  purpose  of  seeing  by  such  means  whether  the  whole  was 
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A  .G.  unfounded,  or  what  portion  of  it  was  not,  and  to  raise  every  possible 
HiTOBcocK.  inquiry  as  to  the  truth  of  the  statements  made.  But  I  do  not 
see  how  that  could  be ;  in  fact,  mankind  find  it  to  be  impossible. 
Therefore  some  line  must  be  drawn,  and  I  take  it  the  established 
rule  is,  that  you  may  contradict  any  portion  of  the  testimony  that 
is  given  in  support  or  contradiction  of  the  issue  between  the  parties. 
That  is  clear.  Then,  undoubtedly,  mankind  have  felt  that,  as  facts 
are  frequently  to  be  proved  by  the  testimony  of  men  of  suspicious 
character,  you  may  inquire  into  the  genuineness  and  truthfulness 
of  the  party  who  gives  such  testimony.  And  undoubtedly  there  is 
some  rule  as  to  what  you  can  contradict  in  respect  of  such  evidence, 
and  what  you  cannot,  although  it  is  not  very  easy  to  reconcile  the 
rule  with  any  positive  principle;  and  I  conceive  the  rule  which 
permits  evidence  to  be  given  to  contradict  a  person  who  is  not 
actuated  by  any  improper  motives,  may  be  taken  to  trench  a  little 
upon  that  which  does  not  allow  you  to  contradict  him  whan  he 
says,  '*  I  am  not  infamous."  That  is,  however,  the  rule  that  is 
established,  and  may  be  adhered  to.  Then  apply  all  these  rules  to 
I  •106  ]  the  *case  before  us.  The  witness  is  asked,  **  Have  you  not  received 
a  bribe?"  **  I  have  not."  **Have  you  never  said  you  had?" 
"  I  never  said  so."  "  Have  you  never  said  you  have  been  oflfeired  a 
bribe ?  "  "I  never  did."  Then  it  is  proposed  to  contradict  the 
witness  by  showing,  not  that  he  had  received  a  bribe, — not  that  he 
had  said  that  he  had  received  a  bribe, — (which  might  have  had  a 
bearing  on  the  bias  of  his  mind), — but  by  showing  that,  on  some 
occasion,  he  had  said  he  had  been  o£fered  a  bribe.  If  that  were  to  be 
allowed,  as  my  brother  Alderson  has  pointed  out,  endless  inquiries 
might  be  entered  into.  It  has  not  the  smallest  bearing  on  earth  on 
the  question  as  to-  the  credibility  of  his  testimony,  as  even  the  offer 
would  be  nothing  if  rejected  ;  therefore  I  think  it  had  no  bearing  on 
the  subject  of  inquiry,  and  was  very  properly  rejected.  No  one, 
indeed,  can  shut  his  eyes  to  this  fact,  that  the  real  motive  for 
asking  the  question  was,  not  to  disparage  that  witness,  but  to 
discredit  some  other  persons  who  were  to  be  dragged  into  it,  as 
being  supposed  to  be  the  persons  who  offered  the  bribe.  I  do  not 
go  into  that  at  any  greater  length ;  but,  in  my  opinion,  the  evidence 
was  properly  rejected,  as  tending  to  contradict  the  witness  on  a 
matter  that  was  utterly  irrelevant  to  the  point  in  issue. 

I  am,  therefore,  of  the  same  opinion  with  the  rest  of  the  Court, 
that  this  rule  ought  to  be  discharged. 

Ride  d'ucharyed. 
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WASHBOUEN  v.  BUREOWS.  i847. 

Ju79e  12. 
(1  Ex.  107—117  ;  8.  C.  16  L.  J.  Ex.  266 ;  6  Dowl.  &  L.  105.)  

Covenant  for  payment  of  250/.  and  interest  on  demand.  The  defendant  i^^'l 
pleaded,  that  the  covenant  was  entered  into  in  pursuance  of  an  usurious 
contract (1),  by  which  the  defendant  agreed  to  pay  more  than  5/.  per  cent, 
by  way  of  interest,  and  that  the  payment  was  secured  by  a  deed,  whereby 
the  defendant  bargained  and  sold  to  the  plaintiff,  by  way  of  security, 
certain  personal  chattels,  and  also  **the  crops  of  grass  theQ  growing  on 
certain  lands." 

Beplication,  that  the  contract  was  entered  into  after  the  passing  of  the 
2  &  3  Yict.  c.  37  (2) :  Held,  on  general  demurrer,  that  the  plea  was  good, 
and  the  replication  bad;  for  though  the  term  '* crops  of  growing  grass" 
might  mean  crops  to  be  severed  by  the  owner  of  the  soil,  and  delivered  as 
a  personal  chattel  (3),  yet  the  plea  afforded  a  good  primd  facie  answer  to  the 
action,  it  being  sufficient  for  the  defendant  to  show  that  the  contract  was 
usurious  within  the  12  Anne,  s.  2,  c.  16(4);  and  if  the  plaintiff  relied 
upon  the  2  &  3  Yict.  c.  37,  as  excepting  the  case  from  the  operation  of  that 
Act,  he  should  reply,  that  the  contract  was  entered  into  after  the  passing 
of  the  statute  of  Victoria,  and  that  the  security  did  not  relate  to  land. 

The  defendant  pleaded  also  a  general  plea  of  fraud,  to  which  the  plaintiff 
replied  de  injuria:  Held,  a  good  replication. 

Another  plea  set  out  a  power  of  sale  in  default  of  payment  of  250/.,  and 
interest,  and  averred  that,  in  pursuance  thereof,  Uie  plaintiff  sold  and 
disposed  of  the  goods,  chattels,  and  effects,  in  the  indenture  mentioned, 
for  the  purpose  of  repaying,  satisfying,  and  discharging  the  250/.,  interest, 
and  costs ;  and  the  plaintiff,  by  means  of  such  sale  and  disposal,  had  and 
received  500/.,  being  the  proceeds  and  profits  of  the  sale  and  disposal,  and 
thereby  and  therewith  repaid,  satisfied,  and  discharged,  the  sum  of  250/., 
interest,  and  costs.  And  the  plaintiff,  with  the  consent  of  the  defendant, 
received  the  said  proceeds  and  profits  of  the  sale  and  disposal,  in  full 
satisfaction  of  the  said  sum  of  250/.,  interest  and  damages. 

Beplication,  that  the  plaintiff  did  not  sell  or  dispose  of  the  said  several 
goods,  chattels,  and  effects,  nor  did  the  plaintiff,  by  means  of  such  sale 
and  disposal,  have  or  receive  the  said  monies,  being  the  proceeds  and 
profits  of  the  said  sale  and  disposal,  nor  did  the  plaintiff  thereby  or  there- 
with repay,  satisfy,  or  discharge  the  sum  of  250/.,  interest,  &c.,  nor  did 
the  plahitiff  accept  or  receive  the  said  proceeds  and  profits  of  the  sale  and 
disposal  in  full  satisfaction  and  discharge,  modo  et  forma :  Held,  on  special 
demurrer,  that  the  replication  was  not  bad  for  duplicity. 

CoYBNANT  on  an  indenture  for  payment  of  250Z.,  and  interest  on 
demand. 

The  defendant  pleaded  (amongst  other  pleas),  thirdly,  that,  before 
the  making  of  the  indentare,  it  was  corruptly  and  against  the  form  of 
the  statute  agreed  by  and  between  the  plaintifif,  W.  B.  ClifEe,  and  the 
defendant,  that  the  plainti£f  should  lend  and  advance  to  W.  B.  Gliffe 

(1)  The  usury  laws  were  repealed  (2)  Eepealedby  S.  L.  E.  Act(No.  2), 

m  1854  by  17  &  18  Vict.  c.  90,  s.  1 :  1874. 

this  case  is,  however,  an  authority  on  (3)  See  Sale  of  Goods  Act,    1893, 

the   question   as  to  when   a  sale  of  s.  62,  definition  of  "  goods." 
growing  crops  confers  an  interest  in  (4)  Repealed  by  17  &  18  Yict.  c.  90,.     . 

land.— A.  C.  s.  1. 
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Washboubk  and  the  defendant  the  sum  of  200Z.,  and  that  the  plaintiflf  shonld 
Burrows,  forbear  and  give  day  of  payment  thereof  to  the  said  W.  B.  Cliffe  and 
the  defendant  until  demand  of  repayment  thereof  by  the  plaintiff ; 
and  that,  upon  such  demand  of  repayment  thereof,  W.  B.  Cliffe  and 
the  defendant  should  then,  for  the  loan  of  the  said  sum  of  200/., 
and  for  giving  the  day  of  payment  thereof,  give  and  pay  to  the 
plaintiff  more  than  lawful  interest  at  and  after  the  rate  of  5/.  per 
cent,  per  annum  on  the  said  sum  of  2001. ,  that  is  to  say,  the  sum 
of  50!.,  making,  together  with  the  sum  of  200Z.  so  to  be  lent  and 
[  *108  ]  ^advanced  as  aforesaid,  the  sum  of  2501.  in  the  said  indenture 
mentioned ;  and  also  that  W.  B.  Cliffe  and  the  defendant  should 
pay  to  the  plaintiff  interest  at  the  rate  of  51.  per  cent,  per  annum  on 
the  said  sum  of  2602.,  from  the  81st  day  of  May,  1845,  until  the  pay- 
ment of  the  sum  of  250Z.  in  the  said  indenture  mentioned ;  and  that 
for  securing  the  payment  of  the  said  sum  of  250Z.,  with  interest 
thereon  as  aforesaid,  the  said  W.  B.  Cliffe  and  the  defendant  should 
make  and  seal,  as  their  act  and  deed  respectively,  and  deliver  to 
the  plaintiff  a  certain  indenture,  whereby  the  said  W.  B.  Cliffe  and 
the  defendant  should  severally  covenant  with  the  plaintiff  to  pay 
him  on  demand  the  sum  of  250Z.,  with  interest  thereon  as  aforesaid, 
and  should  also  bargain,  sell,  and  assign  to  the  plaintiff  all  the 
goods,  chattels,  plate,  linen,  &c.,  then  in  and  about  and  belonging; 
to  the  dwelling-house  and  estate  in  the  occupation  of  the  said 
W.  B.  Cliffe  and  the  defendant,  called  Bose  Cottage,  in  the  parish 
&c.,  and  also  certain  crops  of  grass  then  growing  on  the  land  of  a 
certain  estate,  called  the  sheeping-house  estate,  at  Mathon,  in  the 
county  of  Hereford,  such  goods,  chattels,  and  effects,  to  be  severally 
and  respectively  enumerated  in  a  certain  schedule  or  inventory,  to  be 
annexed  to  the  said  indenture.  (The  plea  then  set  out  the  proviso 
for  making  void  the  indenture  on  payment  of  the  said  sum  of  250Z., 
with  interest,  and  a  power  of  sale  in  case  of  default  in  payment.) 
That  in  pursuance  of  the  said  corrupt  and  unlawful  agreement,  the 
plaintiff  afterwards,  to  wit,  on  &c.,  lent  and  advanced  to  W.  B.  Cliffe 
and  the  defendant  the  sum  of  200Z.,  and  that  for  securing  the 
repayment  thereof,  together  with  the  said  sum  of  50Z.,  and  interest 
after  the  rate  aforesaid  upon  the  said  sum  of  250Z.,  so  to  be  paid  and 
given  to  the  plaintiff  as  aforesaid  on  demand,  W.  B.  Cliffe  and  the 
defendant,  in  further  pursuance  of  the  said  corrupt  and  unlawful 
agreement,  then,  to  wit,  on  &c.,  made  and  sealed,  and  as  their  act 
and  deed  respectively  delivered  to  the  plaintiff,  the  indenture  in  the 
I  *J09  ]      declaration  mentioned,  *whereby  W.  B.  Cliffe  and  the  defendant 
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severally  covenanted  with  the  plaintiff  as  aforesaid  for  payment  of  Washboubk 
the  said  sum  of  2501. ,  and  interest  thereon  at  the  rate  aforesaid,  and  burrows. 
also  bargained,  sold,  and  assigned  to  the  plaintiff  the  said  goods, 
chattels,  plate,  linen,  &c.,  and  the  said  crops  of  grass  growing  herein- 
before mentioned,  and  which  were  severally  enumerated  in  a  schedule 
or  inventory,  annexed  to  the  said  indenture,  subject  to  such  proviso, 
and  upon  the  terms,  and  with  the  powers,  and  for  the  purposes,  and 
in  the  manner  aforesaid;  and  the  plaintiff  then  accepted  and 
received  the  said  indenture,  so  made  and  containing  the  several 
matters  aforesaid,  of  and  from  the  said  W.  B.  Gliffe  and  the  defen- 
dant, in  pursuance  of  the  said  corrupt  and  unlawful  agreement,  and 
for  the  purpose  and  on  the  terms  aforesaid.  The  plea  then  averred, 
that  the  sum  so  agreed  to  be  paid  for  interest  exceeds  51.  per  cent., 
whereby,  and  by  force  of  the  said  statute,  the  said  indenture  was 
and  is  wholly  void  in  law.     Verification. 

Fourth  plea,  that  the  alleged  indenture  was  obtained  by  fraud' 
covin,  and  misrepresentation. 

The  fifth  plea  set  out  the  power  of  sale  on  default  of  payment  of 
the  sum  of  2502.  and  interest,  and  averred,  that,  after  the  non-pay- 
ment thereof,  the  plaintiff  sold  and  disposed  of  the  several  goods, 
chattels,  and  effects,  in  the  said  indenture  mentioned,  for  the 
purpose  of  repaying,  satisfying,  and  discharging  the  said  sum  of 
250Z.,  and  the  interest  then  due  thereon,  and  the  costs,  charges,  and 
expenses  in  respect  thereof.  And  the  plaintiff  thereby,  and  by 
means  of  the  said  sale  and  disposal,  had  and  received  a  large  sum, 
to  wit,  5002.,  being  the  proceeds  and  profits  of  the  said  sale  and 
disposal,  and  thereby  and  therewith  then  repaid,  satisfied,  and  dis- 
charged to  him,  the  plaintiff,  the  said  sum  of  250!.,  and  all  interest 
then  due  thereon,  and  all  costs,  &c.;  and  the  plaintiff  then,  and 
with  the  consent  of  the  defendant,  accepted  and  received  the  said 
proceeds  and  profits  of  the  said  sale  and  disposal,  to  wit,  the  *sum  [  *no  ] 
of  5002.,  in  full  satisfaction  and  discharge,  as  well  of  the  said  sum  of 
250Z.  and  all  interest  due  thereon,  as  of  all  damages  sustained  by  the 
plaintiff  by  reason  of  the  alleged  breach  of  covenant.    Verification. 

Replication  to  third  plea:  That  the  agreement  in  that  plea 
mentioned  was  made,  and  the  indenture  in  that  plea  mentioned  was 
executed  after  the  passing  of  the  2  &  3  Vict.  c.  87,  and  whilst  the 
said  Act  was  in  force,  to  wit,  on  the  8 1st  May,  1845.      Verification. 

To  fourth  plea,  de  injurid. 

To  fifth  plea  :  That  the  plaintiff  did  not  sell  or  dispose  of  the  said 
several  goods  and  chattels  and  effects,  nor  did  the  plaintiff,  by 
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Washboukn  means  of  such  sale  and  disposal,  have  or  receive  the  said  monies, 
BuRTOws.  being  the  proceeds  and  profits  of  the  said  sale  and  disposal,  nor  did 
he  the  plaintiff  thereby  or  therewith  repay,  satisfy,  or  discharge  to 
him  the  plaintiff  the  said  sum  of  2502.,  and  all  interest  then  due 
thereon,  and  all  costs,  &c.,  nor  did  the  plaintiff  acceptor  receive  the 
said  proceeds  and  profits  of  the  said  sale  and  disposal,  in  such  full 
satisfaction  and  discharge  as  in  the  said  last  plea  mentioned,  mcdo 
etfonnd. 

General  demurrer  to  the  replication  to  the  third  plea. 

Special  demurrer  to  the  replication  to  the  fourth  plea,  assigning 
for  cause  that  the  replication  was  inapplicable,  inasmuch -as  that 
plea  alleges  matters  which  render  the  indenture  null  and  void  in 
law,  and  not  merely  matters  in  excuse  for  the  non-performance  of 
the  covenants. 

Special  demurrer  to  the  replication  to  the  fifth  plea,  assigning  for 
causes,  that  the  same  is  double  and  multifarious,  inasmuch  as  it 
attempts  to  put  in  issue  the  sale  and  disposal  of  the  goods  and 
chattels  and  effects  in  that  plea  mentioned,  and  also  the  receipt  by 
the  plaintiff  of  the  proceeds  and  profits  of  the  sale  and  disposal 
thereof,  and  also  the  plaintiff's  defraying,  satisfying,  and  discharging 
therewith  the  sum  of  250Z.,  and  interest,  &c.,  and  also  the  accept- 
[  *iii  ]  ance  and  receipt  by  the  plaintiff  of  the  proceeds  and  ^profits  of  the 
sale  and  disposal,  in  full  satisfaction  and  discharge.  Joinders  in 
demurrer. 

Peacock,  in  support  of  the  demurrers : 

First,  the  plea  discloses  a  usurious  contract.  The  2  &  8  Vict, 
c.  87  (1),  which  in  some  respects  repeals  the  usury  laws,  expressly 
provides  "that  nothing  therein  contained  shall  extend  to  the  loan  or 
forbearance  of  any  money  upon  security  of  any  lands,  tenements,  or 
hereditaments,  or  any  estate  or  interest  therein/'  A  contract  for  the 
sale  of  a  crop  of  growing  grass  is  a  contract  for  the  sale  of  an 
interest  in  land  :  Crosby  v.  Wadsworth  (2) :  and  growing  fruit  is  an 
interest  in  land,  and  will  pass  to  the  heir  and  not  to  the  execator : 
Rodwell  V.  PhiUipa  (3).  A  distinction  has  indeed  been  taken  between 
annual  productions  raised  by  the  labour  of  man,  and  the  annual 
productions  of  nature  not  referable  to  the  industry  of  man,  except 
at  the  period  when  they  were  first  planted.  But  there  is  nothing 
on  the  face  of  this  plea  to  show  that  the  crop  of  growing  grass  was 

(1)  Bepealed  by  S.  L.  R.  Act  (No.  2],  (2)  8  B.  B.  566  (6  East,  602). 

1874.  (3)  60  B.  B.  807  (9  M.  A  W.  501). 
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not  the  natural  produce  of  the  soil ;  if  it  comes  within  the  description  Washboubh 
of  frwcius  industriales,  that  is  matter  for  replication.  But  even  bubrows. 
assuming  that  the  plea  does  not  show  that  the  money  was  secured 
upon  an  interest  in  land,  it  is  nevertheless  a  good  plea  of  usury. 
In  Thibaidt  v.  Gibson  (i)  it  was  held,  that  the  2  &  8  Vict.  c.  37  (2), 
does  not  repeal  the  12  Anne,  stat.  2,  c.  16  (s),  but  only  takes  out  of  its 
operation  all  contracts  made  usurious  by  that  statute,  except  such 
as  relate  to  land,  and  therefore  a  count  in  a  declaration  for  usury, 
in  the  general  words  of  the  statute  of  Anne,  is  good,  without  showing 
that  the  contract  was  one  affecting  land.  In  like  manner,  it  is 
sufficient  for  the  defendant  to  show  an  usurious  contract  within 
the  statute  of  Anne.  If  the  plaintiff  relies  upon  the  statute  of 
Victoria,  he  should  make  it  matter  of  replication. 

The  replication  de  injuria  is  not  admissible  in  answer  to  a  plea       [  ^^^  ] 
of  fraud  (4).     ♦     *     * 

The  replication  to  the  fifth  plea  is  bad  for  the  grounds  as- 
signed (4).     *    *    * 

Gray^  contra : 

First,  it  is  not  shown  by  the  third  plea  that  the  loan  was  secured 
on  an  interest  in  land.  The  term  **  growing  crops  of  grass  "  does 
not  necessarily  imply  an  interest  in  land.  It  may  mean  crops  of 
grass  which  are  not  the  natural  produce  of  the  land,  and  which 
would  not  pass  to  the  heir,  but  to  the  executor,  or  it  may  mean 
crops  of  grass  then  growing,  but  to  be  afterwards  cut  and  delivered 
as  goods  and  chattels. 

(Aldbrson,  B.:  The  case  mentioned  by  Lord  Abingeb,  in  RodiveU  v. 
Phillips  (6),  in  which  a  contract  to  sell  timber  growing  was  held 
not  to  convey  any  interest  in  the  land  (6),  is  explained  by  what  is 
said  by  Batlet,  J.,  in  his  judgment  in  Evans  v.  Roberts  (7) ;  it  was 
in  fact  a  contract  to  sell  timber  as  a  chattel.) 

In  the  present  case,  the  plea  would  be  ^satisfied  by  proof  that  the      [  *ii3  ] 
plaintiff  had  purchased  the  growing  crop  of  grass  on  the  terms  that 
it  was  to  be  severed  and  delivered  to  him  by  the  owner  of  the  soil. 
In  Crosby  v.  Wadsworth  the  question  arose  at  Nisi  Prius,  and  it  was 

(1)  12  M.  &  W.  88.  which  were  formal  only,  is  omitted. — 

(2)  Eepealed  by  S.  L.  E.  Act  (No.  2),      A.  C. 

1874.  (5)  60  R.  R.  807  (9  M.  &  W.  505). 

(3)  Repealed  by  17  &  18  Vict.  c.  90,  (6)  Smith  v.  Surman,  33  R.  R.  259 
8.1.  (9B.  &C.  561). 

(4)  The  argument  upon  thesepoints  (7)  29  R.  R.  421  (5  B.  &  C.  829). 

R.B. — VOL.  LXXIV.  39 
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Wabuboubn   an  ascertained  fact  that  the  contract  was  for  the  purchase  of  a 

BuBEowB.     growing  crop  of  grass  to  be  mown  and  made  into  hay  by  the  vendee. 

That  was  clearly  an  interest  in  land,  which  would  vest  in  the  heir, 

and  not  in  the  executor.      [He  also  cited  Evans  v.   Roberts  (i) 

and  Graves  v.  Weld  (2).] 

[  114  ]  Peacock  replied. 

Cur,  adv.  t^vlt. 

The  judgment  of  the  Court  was  delivered  by 

EoLFE,  B. : 

This  was  an  action  of  covenant,  in  which  the  plaintiff  declared 
on  a  deed,  whereby  the  defendant  covenanted  to  pay  the  plaintiff 
250Z.,  and  interest. 

To  this  the  defendant  pleaded  several  pleas ;  and  the  third  plea 
was,  that  the  covenant  was  entered  into  in  pursuance  of  an  usurious 
contract,  by  which  the  defendant  agreed  to  pay  more  than  5/.  per 
cent,  by  way  of  interest,  and  that  the  payment  was  secured  by  a 
deed,  whereby  the  defendant  bargained  and  sold  to  the  plaintiff,  by 
way  of  security,  certain  personal  chattels,  and  also  the  crops  of 
grass  then  growing  on  certain  lands  mentioned  in  the  deed,  insisting, 
C  *il5  ]       ♦therefore,  that  the  covenant  was  void  under  the  statute  of  Anne  (3). 

To  this  plea  the  plaintiff  replied,  that  the  contract  was  entered 
into  after  the  passing  of  the  statute  2  &  8  Vict.  c.  87  (4),  and  to  this 
replication  there  was  a  general  demurrer.  The  first  question, 
therefore,  is,  whether  the  contract  stated  in  the  plea  is  void  under 
the  statute  of  Anne,  notwithstanding  the  statute  of  Victoria.  It 
certainly  is  void,  if  the  plea  sufficiently  shows  that  the  security 
consisted  in  part  of  an  interest  in  land,  for  the  statute  of  Victoria 
has  no  application  to  such  securities.  Now,  part  of  the  property 
assigned  by  way  of  security  to  the  lender  of  the  money,  consisted 
of  certain  crops  of  grass,  described  in  the  deed  as  growing  on  a 
certain  estate  called  the  Sheeping-house  estate,  and  it  was  argued, 
on  the  authority  of  Crosby  v.  Wadsworth  (fi),  that  this  is  an  interest 
in  land.  When  a  sale  of  growing  crops  does,  and  when  it  does  not, 
confer  an  interest  in  land,  is  often  a  question  of  much  nicety  ;  but 
certainly,  when  the  owner  of  the  soil  sells  what  is  growing  on  the 
land,  whether  natural  produce,  as  timber,  grass,  or  apples,  or 
fructus  industrialesy  as  corn,  pulse,  or  the  like,  on  the  terms  that 

(1 )  29  R.  E.  421  (5  B,  &  C.  829).  (4)  Eepealed  by  S.  L.  B.  Act  (No.  2), 

(2)  39  R.  R.  419  (5  B.  &  Ad.  105).  1874. 

(3)  12  Anne,  st.  2,  c.  16:  repealed  (5)  8  R.  R.  566  (6  East,  602). 
by  17  &  18  Vict.  c.  90,  s.  1. 
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he  is  to  cut  or  sever  them  from  the  land,  and  then  deliver  them  to  Washboubn 
the  purchaser,  the  purchaser  acquires  no  interest  in  the  soil,  which  bubbowb. 
in  such  case  is  only  in  the  nature  of  a  warehouse  for  what  is  to 
come  to  him  merely  as  a  personal  chattel.  The  doubt  here  is,  what 
is  the  true  meaning  of  the  plea  as  to  these  crops.  Mr.  Gray  argued 
that  the  plea  would  be  satisfied  by  proving  that  the  plaintiff,  not 
being  the  owner  of  the  Sheeping-house  estate,  was  yet  entitled  to  the 
grass  in  question,  as  having  purchased  it  on  the  terms  that  it  was 
to  be  severed  by  the  owner  of  the  soil,  and  then  delivered  to  him  as 
a  mere  personal  chattel ;  and  we  are  inclined  to  attach  great  weight 
to  this  argument,  and  think  the  case  will  be  in  the  same  position  as 
if  the  plea  had  contained  *no  reference  to  the  subject-matter  of  the  [  *ii6  ] 
security,  but  had  merely  alleged  that  the  covenant  sued  on  was 
void,  as  having  been  entered  into  pursuant  to  an  usurious  contract 
for  taking  more  than  5Z.  per  cent,  interest.  Such  a  contract  would 
clearly  be  void  under  the  statute  of  Anne,  and  that  statute  being 
still  in  force,  the  plea  is  prvmd  facie  a  good  answer  to  the  plaintiff's 
demand,  according  to  the  principle  laid  down  in  Thibault  v. 
Gibson  (1).  The  question  then  arises,  whether  the  plaintiff  gets  rid 
of  the  effect  of  the  statute  of  Anne,  by  merely  stating  that  the  con- 
tract was  entered  into  after  the  passing  of  the  statute  of  Victoria. 
We  think  he  does  not.  The  true  effect  of  the  statute  of  Victoria  is 
to  except  from  the  operation  of  the  statute  of  Anne  all  contracts  not 
relating  to  land ;  and  when  the  defendant  has  by  his  plea  clearly 
brought  the  case  within  the  operation  of  the  old  statute,  it  is  not 
sufficient  for  the  plaintiff  to  reply  that  which  may  or  may  not  bring 
the  contract  within  the  operation  of  the  statute  of  Victoria.  It  was 
incumbent  on  him  to  aver  all  which  is  necessary  to  show  that  the 
statute  of  Anne  does  not  apply  to  the  question, — namely,  that  it 
was  entered  into  after  the  passing  of  the  statute  of  Victoria,  and 
that  it  does  not  relate  to  land. 

The  replication  does  aver  that  the  contract  was  after  the  statute 
of  Victoria,  but  omits  to  aver  that  it  does  not  relate  to  land.  It 
therefore  fails  to  show  what  the  plaintiff  was  bound  to  make  out, 
namely,  that  the  statute  of  Anne  does  not  apply.  On  these  grounds, 
therefore,  even  adopting  Mr.  Gray^s  argument,  as  we  are  inclined 
to  do,  that  the  plea  does  not  show  affirmatively  that  the  security 
did  comprise  an  interest  in  land,  still  we  think  that  the  plea  is 
good,  and  that  the  replication  offers  no  sufficient  answer.  There 
must,  therefore,  be  judgment  for  the  defendant  on  the  third  plea. 

(1)  12  M.  &  W.  88. 

89—2 
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Washboubn       Two  other  questions  were  raised  in  the  argument  on  the  fourth 
Burrows.     ^^^  fi**^  pleas. 
[  117  ]  The  fourth  plea  was  a  general  plea  of  fraud,  to  which  there  was  a 

replication  of  de  injuria,  and  the  defendant  demurred  to  this  repli- 
cation as  inapplicable  to  an  action  of  covenant ;  but  we  were  all  of 
opinion  at  the  time  of  the  argument,  and  so  stated,  that  there  was 
no  distinction  in  principle  between  this  case  and  the  case  of  a  bill 
of  exchange,  as  to  which  de  injuria  has  been  held  to  be  a  good 
replication  to  a  plea  of  fraud  like  the  present :  Cooper  v.  Garbett  (i). 
In  the  fifth  plea  the  defendant  states,  that  pursuant  to  the 
provisions  of  the  deed  the  plaintiff  sold  the  property  comprised  in 
the  security,  and  by  means  of  the  proceeds  of  the  sale  satisfied  him- 
self the  amount  of  his  debt.  The  replication  traversed  the  sale  and 
payment  of  the  debt  by  means  of  the  proceeds,  and  the  defendant 
demurred  to  this  for  duplicity.  But  we  are  all  of  opinion  that  this 
is  not  double ;  the  bar  set  up  is,  that  the  debt  has  been  satisfied  by 
sale  of  the  mortgaged  property,  and  by  application  of  the  proceeds 
in  liquidation  of  the  debt.  This  is,  in  truth,  only  a  special  plea  of 
payment ;  and  although  several  items  go  to  make  up  the  complex 
fact,  yet  it  is  in  truth  but  one  defence.  Judgment  therefore  will  be 
entered  on  these  two  last  pleas  for  the  plaintiff,  and  on  the  third 

plea  for  the  defendant. 

,  Judgment  accordingly, 

1847.  AKN  WAINMA^  V.  KYNMAN. 

^^^'  (1  Ex.  118—121 ;  S.  C.  16  L.  J.  Ex.  282.) 

[  118  ]  Part  payment  of  a  debt  will  not  take  the  case  out  of  the  Statute  of 

Limitations,  unless  the  payment  be  made  under  circumstances  which 
warrant  a  jury  in  inferring  a  promise  to  pay  the  residue ;  therefore,  where 
a  party,  on  being  applied  to  for  interest,  paid  a  sovereign,  and  said  he 
owed  the  money,  but  would  not  pay  it :  Held,  that  it  was  a  question  for 
the  jury  to  say  whether  he  intended  to  refuse  payment,  or  merely  spoke  in 
jest. 

Debt  by  payee  against  maker  of  a  promissory  note,  dated  the  28rd 
of  November,  1887,  for  payment  of  198Z.,  with  interest,  six  months 
after  notice.  There  was  also  a  count  for  money  lent,  interest,  and 
money  due  on  an  account  stated. 

The  defendant  pleaded  (with  other  pleas)  the  Statute  of 
Limitations. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  London  sittings  after 
last  Hilary  Term,  it  appeared  that  the  action  was  brought   to 

(1)  13M.  &W.  33. 
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recover  the  snm  of  2422.  Il8.,  being  the  amount  of  principal  and  Waikman 
interest  due  upon  the  promissory  note  set  out  in  the  first  count  of  ktnmak. 
the  declaration.  For  the  purpose  of  taking  the  case  out  of  the 
Statute  of  Limitations,  the  plaintiff  called  a  witness  of  the  name  of 
Holiday,  who  stated  that,  ''  on  the  28rd  of  June,  1846,  he  accom- 
panied the  plaintiff  to  the  defendant's  house.  The  defendant  asked 
the  plaintiff  what  had  brought  her  there.  She  said  she  wanted 
some  interest  money.  The  defendant  said,  that  the  plaintiff  ought 
to  have  let  him  know ;  a  sovereign  was  all  he  had.  He  then  gave 
the  plaintiff  a  sovereign.  The  defendant  said  he  owed  the  money 
but  he  would  not  pay  it.  He  also  said  that  they  had  balanced  in 
1841,  and  there  was  then  151.  due  for  interest  money ;  that  he  had 
paid  her  4L  in  April  last,  and  that  IZ.  made  5Z." 

On  the  part  of  the  defendant,  it  was  objected  that  the  above 
evidence  was  not  sufficient  to  take  the  case  out  of  the  Statute  of 
Limitations,  inasmuch  as  the  part  payment  was  accompanied  with 
an  expression  that  the  defendant  did  not  intend  to  pay  the  residue. 
The  LoBD  Chief  Babon  told  the  jury,  that  the  intention  of  the 
defendant  was  immaterial,  and  that  the  mere  fact  of  part  payment 
was  of  itself  sufficient  to  take  the  case  out  of  the  statute.  The  jury 
having  *found  for  the  plaintiff,  leave  was  reserved  for  the  defendant  [  ^n^  ] 
to  move  to  enter  a  nonsuit. 

Lush,  having  obtained  a  rule  nisi  to  enter  a  nonsuit,  or  for  a 
new  trial  on  the  ground  of  misdirection, 

Watson  and   Wordsworth    showed   cause    in   Trinity    Term, 
June  12th : 

There  was  sufficient  evidence  to  take  the  case  out  of  the  Statute 
of  Limitations.  The  part  payment  was  accompanied  by  an  acknow- 
ledgment that  41.  had  been  paid  in  the  preceding  April. 

(Aldebson,  B.  :  Bayley  v.  Ashton  (i)  and  other  cases  have  estab- 
lished, that  the  acknowledgment  of  payment  must  be  in  writings 
signed  by  the  party,  or  the  fact  of  payment  must  be  proved.) 

It  is  true,  that,  in  Willis  v.  Neivham  (2),  it  was  held  that  a  verbal 
acknowledgment  of  payment  was  not  sufficient  to  take  the  case  out 
of  the  statute ;  but  the  principle  involved  in  that  decision  is  now 
under  the  consideration  of  the  Exchequer  Chamber.  Part  payment 
operates    as   a   general    acknowledgment   of    the  debt,  and  the 

(1)  12  Ad.  &  El.  493.  Exch.  Ch.  by  Cleave  v.  Jones  (1851) 

(2)  3  Y.   &  J.   521    (overruled    in      6  Ex.  573,  20  L.  J.  Ex.  238). 
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Wainm AN     party  saying  that  he  woald  pay  no  more,  does  not  limit  or  qualify 
KrKiiAK.     the  act.     [He  cited  Tippets  v.  Heane  (i).] 


[  120  ]  Lush,  in  support  of  the  rule : 

A  part  payment  will  not  take  a  case  out  of  the  Statute  of  Limita- 
tions, unless  it  be  expressly  made  as  part  payment  in  discharge  of 
liability  for  a  larger  amount,  and  with  the  intention  of  admitting 
a  liability  to  pay  the  residue.  Prior  to  the  case  of  A'Caiirt  v. 
Cross  (2),  it  was  supposed  that  the  mere  acknowledgment  of  a  debt 
was  a  waiver  of  the  statute,  but  that  case  decided  that  the  acknow- 
ledgment must  be  such  as  to  operate  as  a  new  promise.  There, 
Best,  Ch.  J.,  says,  ''  There  are  many  cases  from  which  it  may  be 
collected,  that  if  there  be  anything  said  at  the  time  of  the  acknow- 
ledgment to  repel  the  inference  of  a  promise,  the  acknowledgment 
will  not  take  a  case  out  of  the  statute."  It  is  for  the  jury  to  say 
quo  animo  the  party  makes  the  admission.  The  mere  act  of  part 
payment  does  not  of  itself  take  the  case  out  of  the  statute,  but  the 
payment  must  be  made  with  a  view  to  revive  the  debtor's  liability. 
In  the  case  of  Bateman  v.  Pinder  (8)  the  Goubt  put  part  payment 
on  the  same  footing  as  an  acknowledgment.  And  where  a  party 
revives  a  debt  by  paying  it  into  Court,  but  at  the  same  time  refuses 
to  pay  interest,  such  payment  of  the  principal  does  not  revive  the 
claim  for  interest :  Colly er  v.  WiUock  (4).  So,  where  some  items  of 
account  are  barred  by  the  statute,  a  part  payment  by  the  debtor, 
without  appropriation  to  such  items,  will  not  take  them  out  of  the 
statute :  MiUs  v.  Fowkes  (6).  Those  authorities  show  that  the  part 
payment  must  be  made  with  the  intention  of  creating  a  new 
liability  to  pay  the  debt.  The  acknowledgment  must  be  such  as 
[  *121  ]  would  authorise  the  ^jury  to  imply  from  it  a  promise  to 
pay,  and  that  question  should  have  been  left  to  them :  LbuM 
V.  Bonsor  (6). 

Cur.  adv.  vidt. 

The  judgment  of  the  Coubt  was  now  delivered  by 

EoLFE,  B. : 

In  this  case  the  Lord  Chief  Babon,  in  substance,  directed  the 
jury  that  the  mere  fact  of  part  payment  was  of  itself  conclusive  to 

(1)  4011.  B.  549  (1  Or.  M.  &  £.  252).  (4)  4  Bing.  313. 

(2)  3  Bing.  329.  (5)  50  B.  B.  750  (5  Bing.  N,  C.  455; 

(3)  61   B.   B   319  (3   Q.   B.   574 ;      7  Scott,  444). 

2  G.  &  D.  790).  (6)  2  ^ing.  N.  C.  241 ;  2  Scott,  399. 
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take  the  case  oat  of  the  Statute  of  Limitations.  We  think  that  Wairhan 
direction  vfs^  undoubtedly  erroneous.  In  order  to  take  the  case  kyvuav. 
out  of  the  statute,  the  circumstances  must  be  such  as  to  warrant 
the  jury  in  inferring  a  promise  to  pay.  Here  there  were  circum- 
stances from  which  such  a  promise  might  possibly  have  been 
inferred ;  but  we  think  they  ought  to  have  been  laid  before  the 
jury,  and  that  the  mere  fact  of  part  payment  does  not  necessarily 
take  the  case  out  of  the  statute.  It  might  be  that  the  words  were 
spoken  by  the  defendant  in  jest,  and  without  any  intention  of  refusing 
payment,  but  that  is  a  question  for  the  jury  to  determine.    The  rule 

will,  therefore,  be  absolute  for  a  new  trial. 

RhI^  ahsohite. 


CLAEK  V.  NEWSAM  and  EDWAEDS.  mr. 

(I  Ex.  131—140 ;  S.  C.  16  L.  J.  Ex.  296 ;  5  By.  Gas.  69.)  ^«yj». 

A  scrip  certificate  in  a  Bailway  Company  is  not  an  **  accountable  receipt,"        [  ^^^  1 
nor  an  ''  acquittance  or  receipt,'*  within  the  meaning  of  the  11  Geo.  IV.  & 
1  Will.  IV.  c.  66,  8.  10  (1) ;  therefore  the  forgery  of  such  document  is  not  a 
felony,  but  a  misdemeanor  only. 

Where  two  persons  are  jointly  sued  for  false  imprisonment,  one  of  whom 
has  acted  from  improper  motives,  the  damages  ought  not  to  be  assessed 
with  reference  to  the  act  and  motives  of  the  most  guilty,  or  the  most 
innocent  party,  but  the  true  criterion  of  damage  is  the  whole  injury  which 
the  plaintiff  has  sustained  from  the  joint  act  of  trespass. 

Trespass  for  assaulting  the  plaintiff,  and  giving  him  into  the 
custody  of  a  police  constable,  and  compelling  him  to  go  to  a  police 
station,  and  there  imprisoning  him,  and  then  compelling  him  to  go 
in  custody  to  a  police  office,  &c. 

Pleas.  First,  Not  guilty.  Secondly,  that  before  and  at  the  time 
of  the  commission  of  the  said  alleged  trespasses,  the  defendant 
Edwards  was  clerk  to  one  J.  W.  Eobins,  a  sharebroker,  and  the 
defendant  Xewsam  was  then  also  employed  in  the  business  of 
J.  W.  Eobins :  that  shortly  before  the  commission  of  the  said 
alleged  trespasses,  one  E.  Bichards  was  indebted  to  J.  W.  Eobins 
in  a  certain  sum,  to  wit,  58Z.  14«.  6rf.,  for  and  as  the  balance  of  the 
prices  of  certain  shares  and  securities  respectively  bought  and  sold 
for  the  said  E.  Eichards  by  the  said  J.  W.  Eobins,  as  such  share- 
broker,  and  for  commission  therefor  due  to  him.  That  on  the 
22nd  of  April,  1846,  and  before  the  committing  of  the  grievances, 
&c.,  the  said  E.  Eichards  came  to  the  counting-house  of  the  said 
J.  W.  Eobins,  and  delivered  to  the  said  Edwards  a  certain  paper  or 

(1)  Repealed  by  24  &  25  Vict.  c.  95,  s.  1 ;  see  now  Forgery  Act,  1861 
(24  &  25  Vict.  c.  98),  s.  23.— A.  C. 
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Olabk  document,  purporting  to  be  and  to  represent  a  scrip  certificate  of 
NmAM.  **  fi'^7  shares  of  and  in  a  certain  provisionally  registered  Railway 
Company,  to  wit,  the  Buckinghamshire  Railway  and  Oxford  and 
Bletchley  Junction,  and  purporting  to  be  an  accountable  receipt  for 
money,  to  wit,  for  the  sum  of  21.  28.  per  share  on  the  said  shares, 
paid  to  the  said  Company  by  the  holder  of  the  said  scrip  certificate, 
as  a  deposit  on  the  said  shares,  and  purporting  to  be  signed  in  that 
behalf  by  the  secretary  of  the  said  Company,  by  order  of  the 
provisional  committee  of  management  of  the  Company.  And  the 
said  E.  Richards  then  requested  the  defendant  Edwards,  as  clerk 
to  the  said  Robins,  to  sell  the  said  scrip  certificate,  and  retain  the 
amount  of  the  said  balance  out  of  the  proceeds  thereof,  which  the 
defendant  Edwards  accordingly  did.  That  shortly  afterwards,  to 
[  *132  ]  wit,  *on  &c.,  the  said  E.  Richards  again  called  at  the  said  counting- 
house  or  office  of  the  said  J.  W.  Robins,  accompanied  by  the 
plaintiff,  whom  he  then  announced  and  introduced  to  one  J.  Barber, 
a  clerk  of  the  said  J.  W.  Robins,  as  his  friend  Mr.  Clark,  and  the 
said  E.  Richards  then  stated  to  the  said  J.  Barber,  in  the  presence 
and  hearing  of  the  plaintiff,  that  his  friend  Mr.  Clark  had  some 
Buckinghamshire  shares  to  sell,  and  that  the  plaintiff  and  the  said 
E.  Richards  wished  the  defendant  Edwards  to  sell  them  for  the 
plaintiff;  but  that  the  plaintiff  was  a  friend  of  him  the  said 
E.  Richards,  and  that  the  said  E.  Richards  therefore  requested  the 
defendant  to  charge  only  half  commission,  and  that  he  the  said 
E.  Richards  was  desirous  by  this  means  of  making  some  compensa- 
tion in  respect  of  the  fornler  transaction,  (meaning  the  delay  of 
payment  of  the  balance  aforesaid).  That  the  plaintiff  shortly 
afterwards  returned  to  the  office  of  the  said  J.  W.  Robins,  and 
delivered  to  the  defendant  Edwards,  for  sale,  a  certain  other  paper 
or  document  purporting  to  be  a  scrip  certificate  of  fifty  other  shares 
of  and  in  the  said  Company,  and  purporting  also  to  be  an  account- 
able receipt  for  money,  to  wit,  for  the  sum  of  21.  2s.  per  share  on 
the  said  last-mentioned  shares,  paid  to  the  said  Company  by  the 
holder  of  the  last-mentioned  scrip  certificate,  as  a  deposit  on  the 
said  last-mentioned  shares,  and  purporting  to  be  signed  in  that 
behalf  by  the  secretary  of  the  said  Company,  to  wit,  one 
W.  Harding,  by  order  of  the  provisional  committee  of  management 
of  the  said  Company;  and  the  defendant  Edwards  sold  and 
disposed  of  the  same  forthwith,  and  paid  the  proceeds  to  the 
plaintiff  upon  the  same  day,  (that  is  to  say)  by  cheque  drawn  upon 
and  directed  to  certain  bankers  in  London,  to  wit,  Messrs.  Glyn 
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&  Co.,  and  then  delivered  to  the  plaintiff.    That  afterwards,  and       Olabk 

before  the  committing  ice,  it  was  widely  and  notoriously  reported      nbwsam. 

in  the  city  of  London,  and  particularly  in  and  about  the  Stock 

Exchange,  and  divers  other  places,  then  daily  frequented  by  the 

plaintiff  and    the    defendants,    and    the    defendants    were  then 

credibly  ^informed  and  believed,  and  the  fact  was  so,  that  divers       [  *183  ] 

large  quantities  of  papers  and  documents  feloniously  forged  by 

divers  persons  unknown,  and  purporting  to  be  scrip  certificates  of 

divers  large  quantities  of  shares  of  and  in  the  said  Company,  of  the 

like  purport  and  effect  as  the  scrip  certificates  herein  aforesaid,  and 

purporting  to  be  signed  in  like  manner,  were  or  had  been,  by  divers 

persons  unknown,   fraudulently   and    feloniously    circulated    and 

disposed  of  to  divers  persons  in  and  about  London  and  elsewhere  ; 

and  in  particular  the  defendants  were  informed  and  believed,  and 

the   fact  was  and  is,  that  the  two  several  papers  or  documents 

before  mentioned,  purporting  to  be  scrip  certificates  of  fifty  and 

fifty  shares  respectively  of  and  in  the  said  Railway  Company,  were 

and  had  been  feloniously  forged  by  certain  persons  unknown. 

That  after  the  defendants  had  so  learned   and  ascertained  that 

the  said  two  papers  or  documents  were  such  false,  forged,  and 

fraudulent  documents  as  aforesaid,  and  before  the  committing  &c., 

to  wit,  on,  &c.,  the  said  paper  or  document  purporting  to  be  scrip 

certificates  of  fifty  shares  in  the  said  Bailway  Company,  so  sold  by 

the  defendant  Edwards,  for  and  on  behalf  of  the  plaintiff,  was 

returned  by  the  buyer  thereof,   to  wit,  J.  S.,  to  the  defendant 

Edwards  as  a  forged  instrument ;  and  the  said  J.  S.  then  claimed 

to  be  repaid  and  reimbursed  by  the  defendant  Edwards  in  respect 

thereof,  and  the  defendant  Edwards  then  repaid  to  the  said  buyer 

the  price  of  the  same,  together  with  a  large  quantity  of  money,  to 

wit,  70/.,  for  the  difference  in  the  market  price  of  such   scrip 

certificates  of  and  in  the  said  Company,  upon  that  day,  and  upon 

the  day  of  the  said  sale  of  the  said  pretended  scrip  certificates  for 

the  plaintiff ;  all  which  said  premises  were  respectively  well  known 

to  the  defendant  Newsam,  as  well  as  to  the  defendant  Edwards ; 

and   thereupon    the    defendants    sent  for   the  plaintiff,   and  the 

plaintiff    then    came    to    the    said    counting-house    of    the  said 

J.  W.  Bobins,  and  was  by  the  defendants  then  charged  with  having 

delivered  a  forged  scrip  certificate  to  them  for  sale,  (the  plea  here 

set  *out  the  conversation  which  then  took  place.)      Wherefore  the      [  *L34  ] 

defendant,   having  good  and  probable   cause    of   suspicion,   and 

vehemently  and  sincerely  suspecting  and  believing  the  plaintiff  to 
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Glabk  have  been  guilty  of  an  offence  punishable  by  law,  to  wit,  the  offence 
NBWBAif.  of  uttering  and  disposing  of  the  said  paper  or  document  purporting 
to  be  a  scrip  certificate  of  fifty  shares  in  the  said  Railway  Company 
so  sold  for  and  on  behalf  of  the  plaintiff  as  aforesaid,  knowing  the 
same  to  be  forged,  with  intent  to  defraud  certain  persons,  to  wit, 
the  persons  associated  together  in  the  said  provisionally  registered 
Railway  Company,  gave  the  plaintiff  in  charge  to  one  B.  C,  then 
being  a  police  constable  in  and  for  the  city  of  London,  and  then 
requested  the  said  police  constable  to  take  the  plaintiff  into  custody, 
and  to  carry  and  convey  him  before  some  of  the  justices  assigned  to 
keep  the  peace  of  our  lady  the  Queen,  within  and  for  the  city  of 
London,  &c.  qtue  sunt  eadem,  &c."     Verification. 

Replication,  de  injuria. 

At  the  trial,  before  the  Lord  Chief  Baron,  at  the  London  sittings 
after  Michaelmas  Term,  1846,  it  appeared  that  the  plaintiff  was  a 
dealer  in  railway  shares  at  the  Hall  of  Commerce  in  Threadneedle 
Street,  and  the  defendant  Edwards  was  the  clerk  of  Bobins,  a  stock- 
broker. In  the  month  of  April,  1846,  one  E.  Richards,  who  was  an 
acquaintance  of  Edwards,  came  to  the  counting-house  of  Robins, 
accompanied  by  the  plaintiff.  Richards  inquired  for  the  defendant 
Edwards,  and  he  not  being  within,  another  clerk  named  Barber 
came,  to  whom  Richards  introduced  the  plaintiff  as  his  friend 
Mr.  Clark,  and  stated  that  he  had  some  Buckinghamshire  scrip  to 
sell,  and  that  he  wished  Edwards  to  sell  it.  Bichards  added,  that  as 
Clark  was  a  friend  of  his,  he  should  request  Edwards  to  charge 
only  half  commission.  Bichards  and  the  plaintiff  then  left,  and  in 
the  course  of  the  same  day  the  plaintiff,  returned  alone,  and  saw 
Edwards,  who  undertook  to  sell  the  scrip.  The  plaintiff  then 
delivered  to  Edwards  the  following  document,  purporting  to  be  a  scrip 
[  *185  ]  certificate  of  *fifty  shares  in  ^'  The  Buckinghamshire  Bailway,  and 
Oxford  and  Bletchley  Junction  Bailway," 

"  1845. 

"  Scrip. 

'*  Buckinghamshire  Bailway,  and  Oxford  and  Bletchley 

Junction. 

**  Provisionally  Begistered. 

**  Capital  2,250,000/,  in  shares  of  20Z.  each. 

"  Deposit,  21,  28.  per  share. 


No.  101,801  to  101,850.     The  holder  of  this  voucher  is  entitled 


to  fifty  shares  in  the  above  undertaking,  he  having  signed  the 
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subscribers'  agreement  and  Parliamentary  contract,  paid  the  deposit       Glabk 
as  aboye,  and  agreed  to  pay  all  calls  in  respect  of  the  said  shares.        ^ewbau. 
"  By  order  of  the  Provisional  Committee  of  Management. 

"  W.  Harding,  Secretary." 

Edwards  accordingly  sold  the  scrip,  and  after  deducting  half  the 
usual  commission,  paid  to  the  plaintiff  the  proceeds  of  the  sale  by 
a  cheque  upon  Messrs.  Glynn  &  Go.  It  was  afterwards  found  that 
the  scrip  was  forged,  and  Edwards  was  compelled  to  refund  the 
amount  for  which  it  was  sold,  and  also  to  pay  the  difference  in  the 
market  price  of  the  genuine  scrip,  the  same  having  risen  in  value. 
Shortly  before  this  transaction  Edwards  had  sold  for  Bichards 
other  scrip  in  the  same  railway,  which  also  proved  to  be  forged. 
The  plaintiff  was  in  consequence  sent  for  by  Edwards,  and  on  his 
arrival  at  Bobins's  counting-house  a  conversation  took  place  between 
the  plaintiff  and  Edwards  on  the  subject  of  these  scrip  certificates, 
and  the  plaintiff  was  asked  to  refund  the  money,  which  he  stated 
his  inability  to  do,  and  an  agreement  was  drawn  up  by  which  he 
was  to  pay  lOL  down,  deposit  other  shares  as  a  security,  and  pay 
the  residue  within  a  certain  time.  The  defendant  Newsam  *then  [  *136  ] 
came  into  the  counting-house,  and  upon  hearing  what  had  taken 
place,  said  that  it  was  a  matter  which  ought  not  to  be  compromised, 
and  that  a  police-officer  should  be  sent  for;  a  police-officer  was 
then  called  in,  and  the  plaintiff  was  taken  to  the  station  house  on  a 
charge  of  feloniously  uttering  forged  scrip.  He  was  accompanied 
by  both  the  defendants.  At  the  station  house  the  defendant 
Newsam  refused  to  sign  {he  charge-sheet,  and  it  was  signed  by 
Edwards  alone.  From  the  station  house  the  plaintiff  was  taken  to 
Guildhall  upon  the  same  charge,  and  after  examination  remanded. 
He  was  subsequently  brought  up  for  re-examination  at  the  Mansion 
House,  when  the  magistrates  thought  that  there  was  not  sufficient 
evidence  to  warrant  his  detention,  and  he  was  discharged. 

On  the  part  of  the  plaintiff,  it  was  objected  that  the  plea  was  not 
proved,  since  a  scrip  certificate  in  a  Bail  way  Company  was  not  an 
"  accountable  receipt "  within  the  meaning  of  the  11  Geo.  lY.  & 
1  Will.  lY.  c.  66,  s.  10  (1).  The  defendant's  counsel  applied  to  amend 
the  plea  by  substituting  the  words  ''  acquittance  or  receipt."  The 
learned  Judge  allowed  the  amendment,  at  the  same  time  intimating 
his  opinion  that  the  document  in  question  was  not  an  '*  acquittance 
or  receipt,"  and  he  directed  the  jury  to  assess  contingent  damages, 
(1)  See  now  24  &  25  Vict.  c.  98,  s.  23. 
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Clakk  in  case  the  Goart  should  be  of  opinion  that  the  plea  was  not 
Nbwsam.  proved.  The  plaintiff's  counsel,  in  his  address  to  the  jury,  urged 
that  the  object  of  the  defendant  Edwards,  in  giving  the  plaintiff  into 
custody,  was  to  force  him  to  pay  the  money  which  Edwards  had 
been  obliged  to  pay  to  the  buyers  of  the  scrip.  He  contended  also,, 
that  though  Newsam  acted  without  any  improper  motive,  the  jury 
ought  to  assess  the  damage  with  reference  to  the  act  and  motive  of 
the  most  guilty  party.  The  Lobd  Chief  Babon  told  the  jury,  that 
in  cases  of  joint  assault  it  was  usual  to  assess  the  damage  as 
against  the  most  guilty  party ;  but  when  the  question  was  as  to  the 
motives  of  the  parties,  the  jury  ought  to  act  on  a  different  principle, 

[  T137  ]  and  ^assess  the  damage  according  to  the  acts  of  the  most  innocent 
party.  The  jury  having  found  a  verdict  for  the  plaintiff,  with  one 
farthing  damages, 

Sh'  F.  Thesiger,  in  Hilary  Term,  obtained  a  rule  to  show  cause 
why  the  verdict  should  not  be  set  aside,  and  a  new  trial  had ; 
against  which 

Watson  and  Greenwood  showed  cause  : 

The  first  question  is,  whether  the  forgery  of  this  document  is  & 
felony  or  a  misdemeanor.  That  depends  upon  whether  it  is  "an 
acquittance  or  receipt  for  money,"  within  the  11  Geo.  TV.  & 
1  Will.  lY.  c.  66,  s.  10(1).  It  is  submitted  that  it  is.  Any 
document  which  imports  that  money  has  been  paid,  and  which 
may  be  used  as  evidence  of  the  receipt  of  money,  is  an  "  acquittance 
[  188  ]  or  receipt "  within  the  meaning  of  that  statute.  *  *  There  are 
two  classes  of  receipts :  the  one,  a  formal  statement  of  money 
having  passed  from  one  party  to  another ;  the  other,  an  acknow- 
ledgment of  the  receipt  of  money  to  be  accounted  for. 

(Alderson,  B. :  This  is  clearly  not  an  ''accountable  receipt/' 
neither  is  it ''  an  acquittance  or  receipt.*'  It  is  merely  a  certificate 
that  something  has  been  done  by  some  person  which  will  entitle 
the  holder  of  that  document,  at  a  future  period,  to  shares  in  the 
Company.) 

In  Rex  V.  Piice  (2),  it  was  held  that  a  paper  purporting  to  be  a 
receipt,  signed  by  the  captain  of  a  detachment,  on  the  authority  of 
which  money  is  received  from  an  army  agent  on  account  of  the 

(1)  See  now  24  &  25  Vict.  c.  98,  s.  23.  (2)  6  Car.  &  P.  634. 
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monthly  snbsistence  for  such  detachment,  was  properly  described       Clabk 
as  "  a  receipt  for  money "  within  the  11  Geo.  IV.  &  1  Will.  IV.      nbwsam. 
c.  66,  8.  10  (1). 

(Pollock,  G.  B.  :  That  case  is  not  distinguishable  from  the  case 
of  a  shopman  bringing  a  forged  receipt  to  his  master's  customer,  and 
thereby  getting  the  money.  But  this  document  has  not  the  aspect 
of  a  receipt ;  it  merely  says  that  the  bearer  is  entitled  to  shares, 
some  person  having  paid  some  money. 

Aldbrson,  B.  :  In  the  statute  the  word  *^  acquittance  "  is  found 
in  connection  with  the  word  ''receipt,"  which  means  a  receipt 
which  acquits.) 

In  Reg.  v.  Boardman  (2),  the  following  document  was  held  to  be  a 
"receipt:"  "6th  January,  1840,  16Z.  15«.  6d.— For  the  High 
Constable,  James  Hughes." 

(Alderson,  B.  :  That  imports  that  money  was  received.  Here 
the  case  might  be  different,  if  this  were  a  certificate  from  the 
person  who  received  the  money.) 

In  an  action  against  the  allottee  of  shares  to  recover  the  deposits, 
this  document  might  be  used  as  evidence  of  a  receipt  of  the  money 
by  the  Company. 

(Pollock,  C.  B.  :  There  is  no  doubt  this  document  is  merely  a 
certificate  for  shares,  and  not  a  receipt.) 

Secondly,  it  is  said  that  the  damages  were  assessed  on  a  wrong 
principle,  but  that  objection  is  not  open  to  the  ^plaintiff.  In  the  [  *139  ] 
case  of  Morrish  v.  Mt(rrey{3),  where  the  Judge  at  the  trial  ruled 
that  a  plea  of  justification  was  proved,  and  stated  in  the  presence 
of  counsel  on  both  sides,  who  made  no  objection,  that  he  should 
direct  the  jury  to  assess  contingent  damages,  and  should  give  the 
plaintiff  leave  to  move  to  enter  a  verdict  for  the  amount  found  by 
the  jury,  it  was  held  that  both  parties  were  bound  thereby,  and 
that  the  plaintiff's  counsel  was  not  at  liberty  to  move  for  a  new 
trial  for  misdirection. 

(Pollock,  G.  B.  :  At  the  trial  of  this  cause,  the  plaintiff's  counsel 

(1)  See  now  24  &  25  Vict.  c.  98,  8. 23.  (3)  67  R  E.  505  (13  M.  &  W.  52). 

(2)  2  Moo.  &  Eob.  147. 
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Clark       insisted  that  the  damages  ought  to  be  assessed  as  against  the  most 
Kbwsam.     guilty  party.     I  thought  that  the  one  who  acted  bond  fide  was  not 
answerable  for  the  malice  of  the  other.) 

T^e  motives  of  the  defendants  ought  not  to  be  taken  into 
consideration,  and  the  quantum  of  damages  is  the  injury  sustained 
by  the  act  of  the  least  guiUy  party.  Here  the  jury  appear  to  have 
disposed  of  the  case  without  reference  in  particular  to  the  conduct 
of  Edwards  or  Newsam ;  they  thought  the  plaintiff  entitled  to  a 
nominal  compensation,  and  assessed  the  damages  at  one  farthing. 

Sir  F.  Thesiger,  Humfrey^  and  Innes  appeared  to  support  the 
rule,  but  were  not  called  upon. 

Pollock,  C.  B.  : 

The  rule  must  be  absolute  for  a  new  trial.  The  motives  of  neither 
party  have  any  bearing  on  the  case,  but  the  plaintiff  is  entitled  to 
compensation  in  proportion  to  the  injury  which  he  has  received. 
Although  at  last  the  jury  were  told  to  take  all  the  circumstances 
into  consideration,  yet  it  is  very  likely  that  they  may  have  been 
misled  by  what  passed  at  an  earlier  period,  when  I  told  them  to 
consider  the  injury  derived  from  the  least  guilty  of  the  two 
defendants.  It  is  difficult  to  say  that  there  are  no  cases  in  which 
[  *140  ]  the  motives  of  the  parties  would  be  ^important,  still  I  think  that  it 
would  be  very  unjust  to  make  the  malignant  motive  of  one  party  a 
ground  of  aggravation  of  damage  against  the  other  party,  who 
was  altogether  free  from  any  improper  motive.  In  such  case  the 
plaintiff  ought  to  select  the  party  against  whom  he  means  to  get 
aggravated  damages. 

Alderson,  B.  : 

I  am  of  the  same  opinion.  In  the  case  of  a  joint  trespass,  the 
true  criterion  of  damage  is  the  whole  injury  which  the  plaintiff  has 
sustained  from  the  joint  act  of  trespass.  We  ought  to  look  and  see 
what  each  has  done,  and  what  injury  has  been  sustained  from  each. 
Where  two  persons  have  a  joint  purpose,  and  thereby  make  them* 
selves  joint  trespassers,  and  the  one  beats  violently,  and  the  other 
a  little,  the  real  injury  is  the  aggregate  of  the  injury  received  from 
both.  So,  if  motive  be  taken  into  consideration,  the  motive  of  A. 
may  be  most  aggravated,  and  the  motive  of  B.  most  mitigated,  then 
the  damages  must  be  regulated  accordingly. 
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EoLPB,  B.:  Clabk 

When  two  persons  have  so  conducted  themselves  as  to  be  liable     Nbwsak. 
to  be  jointly  sued,  each  is  responsible  for  the  injury  sustained  by 
their  common  act. 

PiiATT,  B.,  concurred. 

Rule  absolute. 


GOLDSHEDE  v.  SWAN.  i8*7. 

JUHSlO. 

(1  Ex.  154—162  ;  S.  0.  16  L.  J.  Ex.  284.)  

In  an  action  on  the  following  guarantee :  **  In  consideration  of  your  ^  ■* 
having  this  day  advanced  to  our  client  Mr.  Y.  D.,  750/.,  secured  by  his 
warrant  of  attorney,  payable  on  the  22nd  of  August  next,  we  hereby 
jointly  and  severally  undertake  to  pay  the  same  on  default,  &c.  Dated 
the  20th  of  June,  1840 : "  the  declaration  stated,  that,  in  consideration 
that  the  plaintiff  would,  on  the  22nd  of  June,  1840,  lend  to  one  Y.  D, 
750/.,  on  the  security  of  a  warrant  of  attorney,  payable  on  the  22nd  of 
August  then  next,  and  would  forbear  and  give  time  to  Y.  D.  until  the 
22nd  of  August,  the  defendant  promised  &c. :  Held,  that  the  instrument 
was  sufficiently  ambiguous  to  admit  of  evidence  to  show  that  the  advance 
was  not  a  past  one,  but  was  made  simultaneously  with  the  execution  of 
the  guarantee,  and  that  no  amendment  of  the  declaration  was  necessary. 

Assumpsit.  The  declaration  stated,  that  theretofore  (to  wit)  on 
the  22nd  day  of  June,  1840,  in  consideration  that  the  plaintiff,  at 
the  request  of  the  defendant,  would,  on  the  said  day,  lend  to  one 
Vernon  Dolphin  a  large  sum  of  money  (to  wit)  the  sum  of  750Z.,  on 
the  security  of  the  warrant  of  attorney  of  the  said  Vernon  Dolphin, 
payable  on  the  22nd  day  of  August  then  next,  and  would  forbear 
and  give  time  to  the  said  Vernon  Dolphin  for  the  payment  thereof, 
until  the  said  22nd  day  of  August;  the  defendant  promised  the 
plaintiff  to  pay  him  the  same  sum  of  money  on  the  said  22nd  day  of 
August  aforesaid,  or  so  soon  thereafter  as  the  plaintiff  should  apply 
for  the  same,  in  case  default  should  be  made  in  payment  of  the  said 
sum  of  money  by  the  said  Vernon  Dolphin  on  the  said  22nd  day  of 
August.  Averment,  that  the  plaintiff,  relying  on  the  said  promise 
of  the  defendant,  did  afterwards,  on  the  said  22nd  day  of  June,  in 
the  year  aforesaid,  lend  the  said  Vernon  Dolphin  the  said  sum  of 
money  on  the  security  of  the  warrant  of  attorney  of  the  said  Vernon 
Dolphin,  payable  on  the  22nd  day  of  August  next  after  the  making 
the  said  promise  (to  wit)  on  &c.,  and  did  forbear  and  give  time  to 
the  said  Vernon  Dolphin  for  the  payment  thereof  until  the  said 
22nd  day  of  August,  which  had  elapsed  before  the  commencement 
of  the  suit.    Breach,  non-payment  by  the  defendant  of  that  sum. 
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OoLDBHBDB        Plea,  non  assumpsit. 
8wAN.  At  the  trial,  before  Pollock,  G.  B.,  at  the  Westminster  sittings 

after  last  Hilary  Term,  the  following  guarantee  was  put  in  on  the 
part  of  the  plaintiff : 

"  In  consideration  of  your  having  this  day  advanced  to  our  client, 
[  •165  ]  Mr.  Vernon  Dolphin  of  Piccadilly,  in  the  *county  of  Middlesex,  the 
sum  of  7502.,  secured  by  his  warrant  of  attorney,  payable  on  the 
22nd  day  of  August  next,  we  hereby  jointly  and  severally  undertake 
to  pay  the  same  on  the  said  22nd  day  of  August,  or  so  soon  after- 
wards as  you  apply  for  same,  in  case  default  should  be  made  in 
payment  of  the  sum  of  7502.  by  the  said  Vernon  Dolphin,  Esq.,  on 
the  said  22nd  day  of  August  next.  Dated  this  22nd  day  of  Jane, 
1840. 

"  You^s,  &c., 
"  To  Mr.  W.  G.  GoLDSHBDE,  "  Swan  and  Martin." 

"  95,  Piccadilly." 

It  was  thereupon  objected  by  the  defendant's  counsel,  that  the 
guarantee  was  bad,  as  referring  to  a  past  consideration  only,  and 
that  therefore  no  action  could  be  founded  upon  it ;  and  also,  that 
inasmuch  as  the  declaration  alleged  an  executory  consideration, 
there  was  a  fatal  variance.  The  Lord  Chibf  Baron,  however, 
was  of  opinion  that  the  terms  of  the  guarantee  were  sufficiently 
ambiguous  to  admit  of  explanation,  and  that  in  such  case  the 
declaration  might  be  amended.  The  attesting  witness  proved,  that 
the  guarantee  was  signed  and  delivered  by  the  defendant  to  the 
plaintiff  simultaneously  with  the  delivery  of  a  cheque  for  the  money 
to  Dolphin,  and  that  the  guarantee  had  no  reference  whatever  to  a 
past  consideration.  The  Lord  Chief  Baron  thereupon  directed  a 
verdict  to  be  entered  for  the  plaintiff,  but  reserved  leave  to  the 
defendant  to  enter  a  nonsuit,  and  to  the  plaintiff  to  amend  the 
declaration,  if  the  Court  should  be  of  opinion  that  it  was  necessary. 

C.  Jones,  Serjt.,  having  obtained  a  rule  accordingly, 

Watson  and  Pearson  now  showed  cause : 

There  are  three  questions  in  the  present  case ;  first,  whether 

there  is  any  variance  between  the  declaration  and  the  guarantee ; 

secondly,  whether  any  amendment  of  the  declaration  can  now  be 

{ *156  ]       "^made ;  and  lastly,  whether,  if  the  amendment  were  made,  the 

declaration  would  be  good. 
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These  questions    depend    alone    upon    the    sufficiency  of  the    Goldshbda 
guarantee.    If  that  instrument  should  be  considered  to  refer  to       swan. 
a  past  consideration  only,  it  is  admitted  that  it  is  not  good.     The 
words  are  equivocal,  and  the  circumstances  of  the  whole  transaction 
which  occurred  at  the  time  the  guarantee  was  executed  were  pro- 
perly permitted  to  be  given  in  evidence,  to  show  that  the  considera- 
tion was  not  a  past  consideration.      [They  cited  Haigh  v.  Brooks  (l) 
SLudBtUchery.  Steiuirt(2).']    It  is  therefore  submitted,  that  as  the       [157] 
instrument  is  ambiguous,   the  explanation  of  its  meaning  was 
correctly  admitted.    Lastly,  the  amendment  may  be  made. 

(Per  Curiam:  The  amendment  is  clearly  permissible,  if  the 
guarantee  is  good.) 

Pigott  (with  whom  was  C.  Jones,  Serjt.),  in  support  of  the 
rule: 

The  guarantee  is  not  correctly  set  out  in  the  declaration,  and  if 
this  amendment  were  allowed,  the  defendant  would  be  deprived  of 
his  right  of  demurrer. 

The  guarantee  is,  it  is  submitted,  perfectly  free  from  ambiguity ; 
there  is  nothing  in  it  which  is  to  be  done  by  the  plaintiff  at  a 
future  period.  This  is,  in  effect,  an  application  to  the  Court  to 
repeal  the  Statute  of  Frauds,  which  requires  the  consideration  to 
appear  upon  the  face  of  the  written  instrument.  It  is  perfectly 
clear  that  this  document  ^refers  to  a  past  event,  and  to  that  only.  [  *158  ] 
And  parol  evidence  is  not  admissible  to  vary  the  terms  of  a  written 
instrument. 

(Pabkb,  B.  :  You  cannot  vary  the  terms  of  a  written  instrument 
by  parol  evidence;  that  is  a  regular  rule;  but  if  you  can  con- 
strue an  instrument  by  parol  evidence,  where  that  instrument  is 
ambiguous,  in  such  a  manner  as  not  to  contradict  it,  you  are  at 
liberty  to  do  so.) 

The  doctrine  laid  down  in  Wain  v.  Walters  (z),  that  the  consideration 
must  appear  upon  the  face  of  the  instrument  itself,  was  fully 
established  by  Saunders  v.  Wakefield  (4),  and  has  never  since  been 
disturbed  (6).     *     *     ♦ 

(1)  50  B.  E.  399  (10  Ad.  &  El.  309).  (6)  Seenow  Mercantile  Law  Amend- 

(2)  63  R.  E.  796  (11  M.  &  W.  867).  ment  Act,  1856  (19  &  20  Vict.  c.  97), 

(3)  7  E.  E.  645  (5  Baat,  10).  e.  3.— A,  0. 

(4)  23  E.  E.  409  (4  B.  &  Aid.  595). 

B.R. — ^VOL.  LXXIV.  40 
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OOLDSHBDB     POLLOCK,   C.  B.  I 
P. 


Swan.  J  am  of  opinion  that  this  rule  ought  to  be  discharged.  In  the  first 

r  ^^^  ^  place,  I  think  that  the  Court  has  the  power  to  make  the  amend- 
ment, if  it  be  necessary,  as  it  is  a  mere  matter  of  form.  No 
amendment,  however,  is  necessary  in  the  present  case.  The  real 
question  is,  whether  the  evidence  was  admissible,  that  is,  whether 
it  might  be  shown  that  the  advance  was  not  a  past  advance.  It 
appears  to  me  that  the  evidence  was  properly  received.  Where  any 
I  *i^  ]  written  instrument  is  ambiguous,  evidence  is  ^receivable  to  construe 
its  meaning,  but  not  to  alter  or  vary  in  any  manner  the  terms  of 
that  instrument.  Here  it  was  proved,  that  the  guarantee  was  given, 
and  that  the  money  was  thereupon  advanced.  In  the  case  of  BiUcher 
V.  Steuart,  the  memorandum  was  held  to  be  prospective,  and  judg- 
ment was  given  for  the  plainti£f.  That  case  is  very  similar  to  the 
present.  It  was  a  special  case,  and  was  very  recently  decided.  The 
present  case  also  falls  within  the  same  principle  as  that  of  Haigh  v. 
Brooks.  The  expression  "  this  day  "  may  mean  something  which 
hm  been  done,  or  which  is  to  he  done  this  day.  Evidence  may 
therefore  be  properly  admitted  to  explain  its  meaning,  though  not 
to  contradict  it.  The  words  are  not  to  have  that  grammatical 
strictness  of  construction  put  upon  them  for  which  the  defendant's 
counsel  contends;  but  such  a  one  as  will  explain  the  meaning  of  the 
parties.  For  these  reasons,  and  upon  the  authority  of  the  cases  of 
Haigh  v.  Brooks  and  Butcher  v.  Steuart,  I  am  of  opinion  that  the 
plaintiff  is  entitled  to  retain  his  verdict  without  any  amendment, 
and  that  this  rule  should  be  discharged. 

Parkb,  B.  : 

I  am  of  the  same  opinion.  I  entertained  some  doubt  at  first, 
whether  the  consideration  which  appears  on  the  face  of  this 
guarantee  was  sufficiently  ambiguous  to  let  in  an  explanation. 
But,  on  the  authority  of  the  cases  of  Haigh  v.  Brooks  and  Butcher 
V.  Steuartj  I  think  it  is.  I  think  that  the  evidence  was  properly 
admitted,  not  for  the  purpose  of  contradicting  the  instrument,  but 
to  explain  the  meaning  of  its  terms.  It  was  proved  that  no  money 
had  been  advanced  before  the  execution  of  the  instrument;  it  must, 
therefore,  be  read  as  pointing  to  future  advances:  and  there  is 
nothing  inconsistent  or  unnatural  in  this  construction.  Upon  this 
ground  the  Queen's  Bench  proceeded  in  Haigh  v.  Brooks^  and  nobody 
can  doubt,  that,  in  that  case,  the  memorandum  might  be  read  as 
referring  to  a  past  event.     So,  in  Butcher  v.  Steuart,  it  was  shown 
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that  no  release  had  been  procured,  *and  the  time  was  held  to  be  a    Goldsbede 
future  one.     Butcher  v.  Stetuirt  was  recognised  in  Tanner  v.  Moore.       swak. 
Now,  reading  this  instrument  with  the  facts  given  in  evidence,       [  *161  ] 
there  is  nothing  inconsistent  with  its  being  for  a  future  event.    I, 
however,  found  my  opinion  upon  the  cases  of  Haigh  v.  Brooks  and 
Butcher  v.  Steuart.      This  declaration   superadds  another   term, 
viz.  the  forbearance,  which  the  guarantee  does  not  support.    An 
amendment  of  the  declaration  in  that  particular  may  be  made,  if 
thought  advisable. 

Aldrbson,  B.  : 

I  am  of  the  same  opinion.  I  think  that  parol  evidence,  as  in  the 
case  of  a  will,  is  admissible,  not  to  alter  or  vary  the  meaning  of 
this  written  instrument,  but  merely  to  explain  the  meaning  of 
expressions  contained  in  it.  Thus,  it  has  been  permitted  to  show, 
that  by  the  custom  of  a  particular  district,  the  words  ''  a  thousand 
rabbits  "  mean  1,200  rabbits  (1).  The  words  "  your  having  this  day 
advanced,"  no  advance  having  been  made,  show  that  they  do  not 
refer  to  a  past  event.  If  the  words  had  been  "  having  advanced 
yesterday,"  the  evidence  would  not  have  been  admissible,  as  it 
would  have  been  a  contradiction.  In  Tanner  v.  Moore,  the  Court 
adopted  such  a  construction  as  explained  the  meaning  of  the  parties. 
I  think  we  should  not  adhere  to  the  literal  meaning  of  words  to  do 
injustice  ;  but  rather  that  we  should  permit  the  meaning  of  the 
parties  to  be  shown,  that  justice  may  thereby  be  done  between 
them. 

BoLFH,  B. : 

The  question  is,  whether  the  declaration  is  supported  by  the 
production  of  this  guarantee.  If  that  instrument  really  means 
something  done,  the  plaintiff  is  not  entitled  to  succeed.  Tho^ 
question  turns  upon  the  meaning  of  the  words  ''your  having  this 
day  advanced,"  which  may  mean,  either,  in  consideration  that  you 
have  this  day  advanced,  or  in  consideration  that  you  shall  have  this 
day  advanced.  The  expression  may  mean  either.  How  then  *are  [  ^162  ] 
we  to  arrive  at  the  real  meaning  ?  The  cases  of  Haigh  v.  Brooks  and 
Butcher  v.  Steuart  decide  that  parol  evidence  is  admissible  for  the 
purpose  of  explanation.  These  cases  are  in  point.  The  expression 
here  is  equivocal. 

Rule  discharged. 

(1)  Smith  V.  Wihon  (1832)  37  E.  E.  636  (3  B.  &  Ad.  728). 

40—2 


028  1847.    EX.     1  EX.  167—168.  [r.r. 

1847.  RAMUZ  V.  CROWE  (1). 

Mys^  (1  Ex.  167—174 ;  S.  C.  16  L.  J.  Ex.  280;   11  Jur.  716.) 

-""^  -  The  payee  of  a  negotiable  bill  of  exchange,  haying  lost  it,  cannot,  with- 

^         -'  out  producing  it,  maintain  an  action  for  the  recoTery  of  its  amount  against 

the  acceptor  upon  its  arriving  at  maturity. 

Drawer  of  bill  of  exchange  payable  to  his  own  order  v,  acceptor :  Plea, 
that  after  acceptance,  and  before  action,  plaintifF  lost  the  bill,  and  that  it 
still  remains  lost,  and  that  plaintiff  was  not  then,  nor  now  is,  the  holder  or 
possessor  of  it. 

Beplication,  that  the  bill  had  never  been  indorsed,  nor  was  it  transfer- 
able by  delivery,  or  capable  of  being  enforced  or  put  in  suit  against 
defendant  by  any  other  person  than  plaintiff;  that  plaintiff  up  to  the 
commencement  of  the  suit,  was  alone  entitled  to  be  the  holder,  and  to 
receive  the  amount  of  it  from  defendant,  of  which  defendant  at  fJie  com- 
mencement of  the  suit  had  notice :  Held,  on  demurrer  to  the  replication, 
that  defendant  was  entitled  to  judgment. 

Debt.  The  third  count  of  the  declaration  was  by  the  plaintiff, 
as  the  drawer  of  a  bill  of  exchange  payable  to  his  own  order,  and 
accepted  by  the  defendant. 

Plea,  that  after  the  acceptance  of  the  bill  of  exchange  in  the 
third  count  mentioned,  and  before  the  commencement  of  this  suit, 
to  wit,  on  &c.,  the  plaintiff  lost  the  bill  of  exchange  in  the  third 
count  mentioned  out  of  his  possession,  and  that  the  same  at  the 
commencement  of  this  suit  remained  and  still  remains  lost  and 
not  found,  and  the  plaintiff  was  not,  at  the  commencement  of  this 
suit,  nor  is  he,  the  holder  of  the  bill  of  exchange  in  the  third  count 
mentioned,  or  possessed  thereof,  nor  hath  the  defendant  found  the 
same,  nor  is  the  same  in  his  possession,  custody,  or  power,  or  under 
his  control.    Verification. 

Beplication,  that  after  the  acceptance  of  the  said  bill  of  exchange 
in  the  third  count  mentioned,  and  before  the  commencement  of 
[  ^168  ]  this  suit,  to  wit,  on  the  day  and  in  the  *year  in  the  said  plea 
mentioned,  he  the  plaintiff  lost  the  said  bill  of  exchange  in 
the  third  count  mentioned  out  of  his  possession,  and  the  same,  at 
the  time  of  the  comimencement  of  this  suit,  remained  lost  and  not 
found,  in  manner  and  form  as  in  the  said  plea  mentioned,  luid  the 
same  still  remains  lost  and  not  found.  And  the  plaintiff  further 
says,  that  by  reason  merely  of  such  loss,  and  not  for  any  other 
reason,  cause,  or  matter,  or  upon  any  other  account  whatsoeyer,  he 
the  plaintiff  was  not  the  holder  of  the  said  bill  or  possessed  thereof 
as  in  the  said  plea  mentioned.  And  the  plaintiff  further  says,  that 
the  said  bill  had  not  been  nor  was,  either  at  the  time  it  was  so 

(1)  SeeBillsof  Exchange  Act.  1882,  s.  52  (4).~A.  C. 


TOL.  Lxxiv.]  1847.    EX.     1  EX.  168—169.  629 

lost  by  him  the  plaintiff  as  aforesaid,  or  at  the  time  of  the  com-  Rahuz 
mencement  of  this  suit,  or  at  any  other  time,  nor  hath  it  been,  nor  csowi. 
is  it  either  indorsed  by  the  plaintiff,  or  transferable  by  delivery,  or 
capable  of  being  enforced  or  put  in  sait  against  the  defendant  by 
any  other  person  but  the  plaintiff.  And  the  plaintiff  further  says, 
that  up  to  and  until  and  at  the  time  when  he  the  plaintiff  so  lost  the 
said  bill  as  aforesaid,  he  the  plaintiff  was  always  the  holder  thereof, 
and  at  the  time  of  the  commencement  of  this  suit  was,  and  from 
thence  hitherto  hath  been  and  still  is,  alone  entitled  to  be  the  holder 
thereof  and  to  receive  the  amount  thereof  from  the  defendant.  And 
the  plaintiff  further  says,  that  at  the  time  of  the  commencement  of 
this  suit  the  defendant  had  due  notice  that  the  plaintiff  was  not 
the  holder  or  possessor  of  the  said  bill  in  the  third  count  men- 
tioned, for  the  reason  aforesaid ;  that  up  to  and  until  and  at  the 
time  when  the  said  bill  was  lost  as  aforesaid,  the  plaintiff  had 
always  been  the  holder  thereof  as  aforesaid  ;  that  at  the  time  when 
the  said  bill  was  so  lost  as  aforesaid,  or  at  any  other  time  before 
the  commencement  of  this  suit,  the  said  bill  had  not  been  either 
indorsed  by  the  plaintiff,  or  transferable  by  delivery,  or  capable  of 
being  enforced,  or  put  in  suit  against  him  the  defendant,  by  any  other 
person  but  *the  plaintiff ;  and  that  at  the  time  of  the  commence-  [  *169  ] 
ment  of  this  suit,  the  plaintiff  was  alone  entitled  to  be  the  holder 
thereof,  and  to  receive  the  amount  thereof  from  the  defendant. 
Verification. 

Demurrer,  assigning  for  causes,  that  it  does  not  appear  that  the 
plaintiff  had  not  written  his  name  on  the  back  of  the  said  bill  at 
the  time  of  the  said  loss,  and  that  it  does  not  sufficiently  appear 
that  the  bill  was  not  at  the  time  of  the  loss  in  such  a  state  that 
the  defendant  might  have  been  or  may  be  compelled  to  pay  the 
same  to  a  bond  fide  holder  thereof,  or  that  the  defendant  had  notice 
or  was  informed  that  the  name  of  the  plaintiff  was  not  written  on 
the  back  of  the  bill ;  and  that  it  does  not  appear  at  what  time  or 
on  what  day  the  defendant  had  the  notice  in  the  said  replication 
mentioned ;  that  the  allegation  of  notice  is  not  pleaded  with  suffi- 
cient certainty  as  to  the  time;  that  it  does  not  appear  that  the 
defendant  had  such  notice,  or  was  requested  to  pay  the  bill, 
before  the  commencement  of  this  suit,  or  that  the  plaintiff  was 
ready  or  willing,  or  offered  to  give  or  gave  the  defendant  any 
indemnity  against  being  called  upon  to  pay  the  said  lost  bill  of 
exchange. 

Joinder  in  demurrer.     One  of  the  defendant's  points  was,  that 


680  1847.    EX.    1  EX.  169—171.  [b.r. 

Bamuz       he    should    contend    that    the    replication    was  bad  on  general 
Cbowr.       demurrer. 

Udali,  in  support  of  the  demurrer  : 

The  substantial  question  in  the  present  case  arises  upon  general 
demurrer,  and  is,  whether  a  person  who  loses  a  bill  of  exchange, 
and  consequently  is  unable'  to  produce  it,  is  entitled  to  recover 
upon  it  in  an  action  against  the  acceptor.  It  is  contended  that 
he  cannot,  and  that  therefore  the  defendant  is  entitled  to  judgment 
upon  general  demurrer.  The  case  of  Hansard  v.  Robinson  (i)  is  a 
[  ^170  ]  direct  authority  upon  this  point.  The  ^various  cases  upon  the 
subject  were  well  considered  in  that  case,  and  are  collected  there ; 
and  the  judgment  of  the  Court  was  given  after  time  taken  for 
consideration.  The  ground  of  that  decision  was,  that  the  acceptor, 
on  paying  the  bill,  had  a  right  to  the  possession  of  it  for  his  own 
security,  and  as  his  voucher  and  discharge  pro  tanto  in  his  account 
with  the  drawer.  *  *  Marston  v.  AUen  (2)  shows  that  the  writing 
of  a  person's  name  on  the  back  of  a  bill  or  note  does  not  per  se 
constitute  an  indorsement. 

Hawkins f  contra  : 

[  ^171  ]  .  As  to  the  last  objection,  the  language  *of  the  replication  is  very 
strong.  It  is  sufficiently  alleged  that  there  was  no  indorsement 
on  the  bill,  and  that  nobody  could  sue  upon  it.  As  to  the  main 
question,  the  case  of  Hansard  v.  Robinson  is  distinguishable  from 
the  present.  That  was  an  action  by  an  indorsee  against  the 
acceptor,  and  not  by  the  drawer,  as  it  is  in  the  present  case.  It 
also  appeared  that  the  bill  had  been  indorsed. 

(Platt,  B.  :  In  Woodford  v.  Wldteley  (a),  it  was  held  by  Parke,  B., 
that  an  acceptance  of  a  bill  of  exchange  by  the  debtor,  taken  as 
payment  by  the  creditor,  must  be  taken  as  a  discharge,  if  not 
proved  by  the  creditor  to  be  discharged,  although  it  be  proved  to 
be  lost.) 

It  did  not  appear  in  that  case  whether  the  bill  was  indorsed  or 
not.  Rolt  v.  Watson  (4)  is  on  all-fours  with  the  present  case.  It 
was  there  held,  that  the  acceptance  of  a  bill  which  had 
not  been  indorsed,  and  which  had  been  lost,  was  no  defence  to  an 
action  for  the  value  of  certain  goods  for  which  the  bill  had  been 

(1)  31  R.  R.  166  (7  B.  &  C.  90).  (3)  Moo.  &  Mai.  517. 

(2)  58  R.  R.  785  (8  M.  &  W.  494).  ,  (4)  29  R.  R.  563  (4  Ring.  273). 
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accepted.    *    *     Wain  v.  Bailey  (i)  was  decided  on  the  same  prin-       Bamue 
ciple  as  Bolt  v.  Watson.     Cunliffe  v.  Whitehead  (2)  is  also  in  point.       cbowx. 
This  plea  does  not  state  that  the  bill  was  indorsed ;  it  is  therefore 
bad:  Price  v.  Price  (3).     In  Smith  v.  M^Clure  (4),  it  was  expressly 
held  that  it  could  not  be  presumed  that  a  bill  had  been  transferred 
which  was  payable  to  a  man's  own  order,  unless  it  appeared  that 
such  an  *order  had  been  made.    It  is  therefore  not  necessary  to      [*i72] 
make  that  allegation  in  the  replication. 

UdaUy  in  reply,  relied  upon  Hansard  v.  Robinsan,  and   the 
authorities  referred  to  in  that  case. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  delivered  by  j%dy  8. 

Platt,  B.  : 

In  this  action  the  plaintiff,  in  the  third  count,  declared  as  the 
drawer  of  a  bill  of  exchange,  payable  to  his  own  order,  and  accepted 
by  the  defendant.  The  defendant  pleaded,  that  after  the  acceptance 
of  the  bill,  and  before  the  commencement  of  the  suit,  the  plaintiff 
lost  the  bill  out  of  his  possession  ;  that  the  bill  remained  lost  until 
and  at  the  time  of  the  commencement  of  the  suit ;  and  that  the 
plaintiff  at  the  time  of  the  commencement  of  the  suit  was  not,  nor 
was  he  at  the  time  of  the  defendant's  pleading,  the  holder  or 
possessed  of  the  bill.  The  plaintiff  replied,  that  by  reason  of  such 
loss  alone  he  was  not  the  holder  of  the  bill ;  that  the  bill,  at  the 
time  it  was  so  lost,  and  at  the  time  of  the  commencement  of  the 
suit,  had  not  been  nor  was  indorsed  by  him  or  transferable  by 
delivery,  or  capable  of  being  enforced  or  put  in  suit  against  the 
defendant  by  any  other  person  than  the  plaintiff ;  that  until  the 
loss  be  was  always  the  holder,  and  from  thence  until  and  at  the 
time  of  the  commencement  of  the  suit,  was  alone  entitled  to  be 
the  holder  thereof,  and  to  receive  the  amount  thereof  from  the 
defendant ;  and  that  the  defendant  at  the  time  of  the  commence- 
ment of  the  suit  had  due  notice  of  the  premises.  To  this  replica- 
tion the  defendant  demurred;  and  the  question  was,  whether, 
apon  the  facts  stated  in  the  pleadings,  the  plaintiff  was  entitled 
to  recover ;  in  other  words,  whether  the  payee  of  a  negotiable  bill 

(1)  50  H.  H.  514  (10  Ad.  &  El.  616).    (3)  16  M.  A  W.  232. 

(2)  43  B.  R.  808  (3  Bing.  N.  C.  828 ;    (4)  7  B.  B.  750  (5  East,  476). 
I  Scott,  31). 
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Ramuz  of  exchange,  having  lost  it,  can,  on  its  *arrivingat  maturity,  without 
Obowe.  its  production,  maintain  an  action  against  the  acceptor  for  recovery 
[  *17S  ]  of  its  amount.  On  the  part  of  the  defendant,  it  was  contended, 
according  to  the  doctrine  laid  down  by  the  Court  of  King's  Bench 
in  Hansard  v.  Robinson,  that  by  the  custom  of  merchants  the 
holder  of  a  bill  should  present  the  instrument  at  its  maturity  to 
the  acceptor,  demand  payment  of  its  amount,  and  upon  receipt  of 
the  money  deliver  up  the  bill ;  that  the  acceptor  paying  the  bill 
has  a  right  to  the  possession  of  the  instrument  for  his  own  security, 
and  as  his  voucher  and  discharge,  pro  tanto,  in  his  account  with 
the  drawer ;  that  to  one  who  should  refuse  or  be  unable  to  deliver 
up  the  bill,  the  acceptor  is  not  bound  to  pay  the  sum  therein 
specified.  The  plaintiff,  admitting  the  general  rule  of  law,  sought 
to  except  from  its  operation  cases  in  which  the  plaintiff's  inability 
to  deliver  up  the  bill  resulted  from  his  having  lost  it  while  it 
remained  payable  to  his  own  order,  and  cited  Wain  v.  Bailey, 
Bolt  V.  Watson,  and  Cunliffe  v.  Whitehead.  The  first  and  third  of 
these  cases,  however,  do  not  appear  to  support  the  alleged  excep* 
tion.  The  note  in  Wain  v.  Bailey  was  not  negotiable ;  it  was  not 
made  payable  to  order,  or  to  the  bearer,  but  to  the  plaintiff  only, 
who  therefore  alone  could  enforce  the  payment.  In  Cunliffe  v. 
Whitehead,  the  plaintiff  did  not  show  in  his  declaration  that  he 
was  indorsee  of  the  bill,  but  the  bailee  from  a  third  person  to 
whom  it  had  been  indorsed ;  and  the  Court  held  that  as  such 
mere  bailee  he  had  not  any  right  of  action.  The  general  rule  is 
supported  by  Lord  Eldon's  observations  in  the  case  Ex  parte 
Greemvay  (i),  and  the  decisions  in  Pierson  v.  Hutchinson  (2),  Bevan 
V.  Hill{s),  Mayor  v.  Johnson  (4),  Poole  v.  Smith  (s),  Dangerfield  v. 
[  •174]  inibyie),  *Davis  v.  Dodd(1),  and  Champion  v.  Teiry{s).  On  the 
other  hand.  Long  v.  Baillie  (9),  Glover  v,  Thomson  (lo),  and  Dart  v. 
Hinckes  and  Bolt  v.  Watson,  quoted  respectively  by  the  plain- 
tiff's counsel  in  Hansard  v.  Bobinson,  are  authorities  in  support 
of  the  exception.  But  in  the  discussion  of  Hansard  v.  Bobinson, 
all  those  cases  were  brought  before  the  Court  of  King's  Bench; 
and  that  Court,  after  taking  time  to  consider,  overruled  such  of 
them  as  supported  the  exception,  and  decided,  as  we  think  pro- 
perly, that,  according  to  the  custom  of  merchants,  the  acceptor  of 

(1)  6  Ves.  Jr.  812.  (6)  4  Esp.  169. 

(2)  2  Camp.  211.  (7)  4  Taunt.  602. 

(3)  U  E.  E.  741  (2  Camp.  381).  (8)  7  Moore,  130 ;  3  Bred.  &  K  295. 

(4)  3  Camp.  324.  (9)  2  Camp.  214,  w. 

(5)  Holt,  N.  P.  C.  144.  (10)  By.  &  M.  403. 
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a  negotiable  bill  was  not  bound  to  pay  unless  the  party  demanding       Ramuz 

payment  produced,  and  offered  to  deliver  up,  the  instrument  itself.       cbowb. 

This  decision  governs  the  present  case.     The  bill  accepted  by  the 

defendant  was  negotiable ;  and  the  plaintiff,  by  reason  of  his  loss 

of  it,  being  unable  to  produce  it  to  the  defendant,  cannot  by  the 

law  of  merchants  compel  him   to  pay. the  amount.     As  to  the 

third  count,  therefore,  the  defendant  is  entitled  to  judgment  on 

the  demurrer. 

Judgment  for  the  defendant. 


GOODE   AND   Another  v.   BURTON.  i847. 

(1  Ex.  189—196;  S.  C.  16  L.  J.  Ex.  309;  11  Jur.  851.)  JvlyJ^, 

A  vendor  of  land,  who  has  conveyed  the  legal  estate  to  the  vendee,  has        [  1^9  ] 
no  lien  (1)  on  the  title-deeds  for  the  unpaid  purchase-money. 

Detinue  for  deeds,  described  in  the  declaration  as  indentures  of 
lease  and  release  of  certain  hereditaments. 

Plea,  that  the  said  deeds  were  and  are  certain  title-deeds  of  and 
exclusively  relating  to  certain  lands,  hereditaments,  and  premises 
of  the  defendant,  in  the  same  indentures  respectively  particularly 
mentioned  and  described,  and  which  said  lands,  hereditaments,  and 
premises,  before  the  alleged  detention  in  the  declaration  mentioned, 
it  was  agreed  by  and  between  the  defendant  and  the  plaintiffs  should 
be  sold,  transferred,  and  conveyed  by  the  defendant  to  the  plaintififs, 
and  by  them  purchased  of  and  from  the  defendant,  at  and  for  a 
certain  price  or  sum  of  money,  to  wit,  l,000i.,  and  which  lands, 
hereditaments,  and  premises  were  accordingly,  before  the  happening 
or  accruing  of  the  cause  of  action  in  the  declaration  mentioned,  sold 
by  the  defendant  to  the  plaintiffs ;  that  is  to  say,  that  the  defendant 
executed  a  certain  conveyance  thereof  to  the  plaintiffs,  but  no  part 
of  the  purchase-money  was  ever  paid  by  the  plaintiffs  to  the  defen- 
dant, for,  upon,  or  in  respect  of  the  said  purchase,  but  the  same  and 
every  part  thereof  remains  wholly  due  and  unpaid  to  the  defendant; 
and  which  said  deeds  in  the  declaration  mentioned  were,  and  each 
and  every  of  them  was,  the  title-deeds  and  deeds  of  &c.  relating  to 
the  said  lands,  hereditaments,  and  premises,  and  not  otherwise; 
that  the  defendant  hath  at  all  times  been  ready  and  willing,  as  the 
plaintiffs  well  know  and  then  had  notice,  to  transfer  and  deliver 
over  to  the  plaintiffs  "^the  said  deeds,  and  each  and  every  of  L  *190  ] 
them,  and  the  custody  or  possession  thereof,  upon  the  payment 

(1)  See  Dart.  V.  &  P.  ch.  xiv.  s.  1,  7th  ed.  p.  731. 
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OooDE  of  the  said  purchase-money  by  the  plaintiffs  to  the  defendant ;  and 
BuBTON.  ^h&^>  ^^6  ^s  aforesaid,  the  plaintiffs  never  had  any  right  or  title  to 
the  said  deeds  or  either  of  them,  or  to  the  custody  or  possession 
thereof;  and  the  defendant  in  fact  saith,  that  at  the  said  time  when 
&c.  he  detained  and  still  detains  the  said  deeds,  and  each  of  them, 
for  and  as  and  by  way  of  a  lien  for  the  said  purchase-money,  and 
not  otherwise,  as  it  was  and  is  lawful  for  him  to  do,  which  is  the 
detainer  in  the  declaration  mentioned.     Verification. 

To  this  plea  the  plaintiff  demurred  specially ;  but  the  general 
ground  of  demurrer  was  alone  relied  on  in  the  argument. 

Peacock  argued  in  support  of  the  demurrer  (May  28th) : 

The  vendor  of  land,  who  has  conveyed  the  legal  estate  to  the 
vendee,  has  no  lien  on  the  title-deeds  by  reason  of  the  purchase- 
money  remaining  unpaid.  He  may  perhaps  have  a  lien  in  equity, 
or  rather  an  equitable  charge; — but  he  has  no  lien  at  law.  If  the 
vendee  were  ousted,  and  brought  an  action  of  ejectment  to  recover 
possession  of  the  land,  it  would  be  no  defence  to  say  that  he 
had  not  paid  the  purchase-money.  The  right  to  the  title-deeds 
follows  the  land ;  and  the  vendor  should  not  have  executed  the 
conveyance  until  the  purchase-money  was  paid. 

The  Court  called  on 

Whitehurat,  contra  : 

The  vendor  would  clearly  have  a  lien  on  these  deeds  in  equity ; 
and  there  is  no  real  distinction  between  an  equitable  and  a  legal 
lien.  In  Sugden's  Vendors  and  Purchasers  (i),  it  is  said  **  Where  a 
vendor  delivers  possession  of  an  estate  to  a  purchaser  without  re- 
[  •191  ]  ceiving  the  purchase-money,  equity,  whether  the  estate  *be  or  be  not 
conveyed,  and  although  there  was  not  any  special  agreement  for 
that  purpose,  and  whether  the  estate  be  freehold  or  copyhold,  gives 
the  vendor  a  lien  on  the  land  for  the  money." 

(BoLFE,  B. :  ''  Lien,"  in  a  court  of  equity,  is  materially  different 
from  the  meaning  which  is  attached  to  that  term  in  a  court  of  law. 
An  unpaid  vendor  of  real  estate  would  be  entitled  to  file  a  bill 
in  equity,  and  get  the  land  sold.) 

The  reason  why  equity  gives  a  lien  upon  the  land  is,  that  there  is  an 
implied  agreement  that  the  vendor  shall  hold  the  deeds  until  the 

(1)  Vol.  2,  p.  856,  nth  ed. 
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parehase-money  is  paid.  The  same  principle  will  apply  to  a  lien  at  Ooods 
law.  The  unpaid  vendor  of  goods  has  clearly  a  lien  apon  them  at  burton. 
law,  and  it  is  difficult  to  see  any  distinction  between  that  case  and 
the  present ;  for  it  would  be  against  reason  and  justice  to  allow  the 
vendee  to  have  possession  of  the  deeds  when  he  refuses  to  pay  for 
the  land.  In  Brooke's  Abridgment,  tit.  *'  Charters  de  torre  et 
detinue  de  eux/'  pi.  67,  it  is  said,  ''  A  man  enfeoffs  another,  he  shall 
not  have  the  charters  unless  the  feoffor  gives  them  to  him."  In 
Esdaile  v.  Oxenham  (i),  the  plaintiff,  having  contracted  to  purchase 
an  estate,  had  the  deeds  of  conveyance  prepared  at  his  own  expense, 
and  sent  to  the  vendors,  who  executed  them.  The  deeds  afterwards 
came  into  the  possession  of  the  defendant,  who  was  the  attorney  of 
the  vendors,  and  who  claimed  to  have  a  lien  upon  them;  and 
Bayley,  J.,  says,  **  The  defendant  could  have  no  greater  right  than 
the  Brickdales  (the  vendors),  and  upon  payment  of  the  purchase- 
money  to  them,  they  could  not  have  retained  the  deeds.  But  now 
the  defence  set  up  is,  not  a  title  in  the  defendant,  but  the  want 
of  a  sufficient  title  in  the  plaintiff ;  and  it  is  argued,  that,  the  deeds 
having  been  executed,  the  plaintiff  cannot  demand  the  possession  of 
them ;  that  is  setting  up  the  jus  tertii,  the  right  of  the  Brickdales, 
against  the  right  of  the  plaintiff.  If  the  question  *were  to  be  con-  [  *192  ] 
sidered  with  reference  to  these  documents  in  the  character  of  deeds, 
there  might  be  considerable  weight  in  the  argument,  particularly  if  it 
had  been  shown  that  Messrs.  Brickdale  had  opposed  the  delivering  up 
of  the  deeds.  But  these  deeds  were  prepared  at  the  expense  of  the 
plaintiff;  when  sent  to  be  executed  they  were  his  property,  and 
there  cannot  be  any  doubt  that  he  might  have  claimed  to  have 
them  back  if  they  had  never  been  executed.  They  were  parted  with 
by  the  plaintiff  that  they  might  be  rendered  an  effectual  conveyance 
to  him  from  several  persons,  and  that  he  should  have  back  that 
conveyance  on  payment  of  the  purchase-money.*'  And  Holrotd,  J., 
says,  "  This  appears  to  have  been  a  transaction  between  a  vendor 
and  an  intended  vendee.  Now  the  person  selling  is  bound  to 
procure  the  execution  of  the  conveyance  by  all  necessary  parties, 
and  if  any  of  them  refuse  to  execute,  the  contract  may  be  considered 
as  rescinded.  Such  was  the  case  in  this  instance ;  the  execution  by 
the  Brickdales  cannot  therefore  put  the  plaintiff  in  a  worse  situation 
than  he  was  in  before.  The  instruments  then  remained  the  property 
of  the  plaintiff.  If  indeed  they  had  been  executed  by  all  the  necessary 
parties,  he  could  not  have  claimed  them  without  tendering  the  residue 
(1)  27  R  R.  331  (3  B.  &  C.  225). 
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Goods  of  the  purchase-money  ;  but  that  ^as  not  done,  and,  on  the  contrary. 
Burton.  ^^^  bargain  ^as  abandoned."  The  parties  afterwards  brought  the 
case  before  the  equity  side  of  the  Exchequer  (i),  and  the  Lobd  Chibf 
Baron,  in  his  judgment,  says,  *'  there  is  no  distinction  between  a 
ben  at  law  and  a  lien  in  equity, — at  least  there  can  be  no  difiference 
in  the  present  case."  That  case  was  afterwards  re-heard  (2),  when 
the  Lobd  Chief  Baron  adhered  to  his  former  opinion. 

(Platt,  B.,  referred  to  Winter  v.  Lard  Anson  (3).) 

Peacock,  in  reply.    *    ♦    ♦ 

Cur.  adv.  ttift. 

[  193  ]  The  judgment  of  the  Court  was  now  delivered  by 

BoLFB,  B.  (after  stating  the  pleadings) : 

There  is  no  dx)ubt  but  that  the  title-deeds  of  an  estskie  primd  facie 
belong  to  the  owner.  This  is  always  stated  and  admitted  in  aU  the 
[  *^^*  J  cases  and  text-books  as  clear  law ;  see  particularly  *Lord  Buckhursfs 
case  (4),  and  Com.  Dig.,  tit.  "  Charters  "  (A.).  In  all  the  cases  where 
any  question  has  been  raised  on  this  subject,  the  argument  has  been, 
not  that  the  rule  does  not  exist,  but  that  on  some  special  ground  it 
is  not  applicable  in  the  particular  case ;  as,  for  example,  where  the 
feoffor  has  enfeoffed  with  warranty,  there  it  is  said  he  shall  retain  the 
title-deeds,  to  enable  him  to  sustain  his  warranty.  It  was  on  this 
point  mainly  that  the  resolutions  in  Lord  Buckhurst's  case  proceeded ; 
and  we  advert  to  them  only  for  the  purpose  of  showing  that  on  the 
general  rule,  namely,  the  right  of  the  owner  to  have  the  deeds,  as 
something  annexed  to  his  estate  in  the  land,  no  doubt  was  ever 
raised. 

The  only  authority  cited  against  this  was  the  passage  from 
Brooke's  Abridgment,  (**  Charters  de  terre  et  detinue  de  eux," 
pi.  67),  on  which,  ho>Aever,  we  can  only  say  that  it  must  have  been 
written  with  reference  to  something  special ;  for,  as  a  general 
proposition  of  law,  it  is  clearly  not  to  be  supported.  It  follows, 
therefore,  that  the  plaintiff,  appearing  as  he  does  on  these  pleadings 
to  be  the  owner  of  the  land,  is  certainly  also  entitled  to  the  title- 
deeds,  unless  there  be  something  in  the  plea  to  cut  down  his  prima 
facie  right. 

The  ground  on  which  the  defendant  rests  his  defence  is,  that, 

(1)  Oxtnharn  v.  EsdaiU,  2  Y.  &  J.  (3)  27  E.  B.  171  (3  Buss.  488). 
493.                                                                      (4)  1  Co.  Bep.  1. 

(2)  3  Y.  &  J.  262. 
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being  the  vendor  of  the  estate  to  which  the  title-deeds  related,  he       Gk>oDi 

conveyed  it  before  the  purchase-money  was  fully  paid,  and  he      bubtoit. 

therefore  claims  a  lien  on  the  deeds,  by  way  of  security  for  payment 

of  the  balance  of  the  purchase-money  due  to  him.     It  will  be 

observed,  that  he  does  not  allege  that  the  conveyance  to  the 

plaintiff  was  not  an  absolute  and  complete  conveyance;   he  does 

not  suggest  that  it  was  merely  executed  as  an  escrow,  or  under  any 

special  contract  for  a  lien, — so  that  the  defendant's  right,  if    it 

exist  at  all,  must  exist  by  virtue  of  some  general  principle  of  law, 

which  in  every  case  where  a  vendor  has  *conveyed  his   estate       f  *i^5  ] 

without  receiving  the  full  amount  of  his  purchase-money,  creates 

in  his  favour  a  lien  on  the  title-deeds  for  the  balance  unpaid.     It 

was   admitted  that  no  decision  is  to  be   found   supporting  the 

proposition  contended  for,  and  the  only  dictum  relied  on  is  what  fell 

from  Mr.  Justice  Holbotd,  in  the  case  of  Esdaile  v.  Oxenham  (i). 

Bat  that  was  altogether  extra-judicial,  and  may  well  be  explained 

on  the  supposition  that  Mr.  Justice  Holroyd  was  looking  to  a  case 

where  the  purchase-deed  had  been  executed  merely  as  an  escrow, 

to  be  handed  over  on  payment  of  the  purchase-money,  in  which 

case  the  expressions  attributed  to  that  learned  Judge  would  be  quite 

accurate. 

The  main  argument  of  the  defendant  was  founded  on  a  supposed 
analogy  to  the  rule  of  equity,  which  gives  the  vendor  a  lien  on  the 
estate  for  purchase-money  remaining  unpaid.  If  such  a  lien,  it 
was  argued,  exists  in  equity,  why  is  it  not  to  be  considered  as  also 
existing  at  law  ?  This  argument,  however,  is  rather  plausible  than 
sound ;  there  is  no  resemblance  between  the  lien  contended  for  in 
this  case,  and  the  equitable  lien  of  a  vendor  for  his  unpaid 
purchase-money.  The  equitable  right  of  the  vendor  is  inaccurately 
described  by  the  word  **  lien,"  if  that  word  is  to  be  understood  in 
its  legal  acceptation,  which  always  implies  possession  by  the  party 
setting  up  the  lien  of  the  thing  on  which  it  exists;  the  legal 
principle  in  such  case  being,  that  the  party  having  rights  which  in 
good  conscience  he  may  enforce,  and  which  are  more  or  less 
connected  with  the  thing  of  which  he  has  possession,  shall  not  be 
compelled  to  part  with  his  possession  till  those  rights  are  satisfied. 
But  the  vendor's  right  in  equity  is  altogether  independent  of  his 
possession  of  the  land,  or  of  the  deeds.  He  has  what,  though 
called  a  lien,  is  in  truth  an  equitable  charge  on  the  land,  and 
which  in  general  he  may  ^enforce  in  the  same  way  as  any  other  [  *196  ] 
(1)  27  R.  R.  331  (3  B.  &  C.  229), 
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GooDE       equitable  mortgage.     It  is  not  necessary  to  pursae  this  part  of  the 
BuBTON.      subject  further,  than  to  say  that  it  affords  no  analogy  which  would 
warrant  us  in  sustaining  the  legal  right  contended  for. 

On  these  grounds,  therefore,  considering  that  the  plaintiff  is  the 
legal  owner  of  the  land,  is  prima  facie  entitled  to  the  deeds,  and 
that  no  legal  ground  is  stated  in  the  plea  which  will  warrant  the 
defendant  in  withholding  them,  we  think  there  must  be 

Judgment  for  the  plaintiff, 
1847.  The   attorney-general  v.  HALLETT. 

^^'  (1  Ex.  211—219 ;  S.  0,  16  L.  J.  Ex.  262;  6  Dowl.  &  L.  87.) 

[  211  ]  An  infonnation  by  the  Attorney-Qeneral  stated  that  the  Queen  was  and 

still  is  seised  in  her  demesne  as  of  fee,  in  right  of  her  Crown,  of  and  in 
Waltham  Forest,  and  that  she  and  all  her  ancestors.  Kings  and  Queens  of 
England,  have  continually  held  and  enjoyed  the  said  forest,  and  the  game 
of  wild  beasts  and  fowls  of  chase  and  warren  coming  and  arising  of  and 
from  the  said  forest,  and  all  rights,  profits,  privileges,  liberties,  and 
franchises  appertaining  thereto,  without  any  disturbance,  title,  or  daim 
made  or  pretended  thereto,  &c. ;  that  the  defendant,  on  divers  days. 
unlawfully  erected  a  high  fence,  and  dug  a  deep  ditch  in  and  upon  the  soil 
of  the  said  forest,  to  wit,  upon  and  around  100  acres  of  land,  being  paroel 
of  and  within  the  said  forest,  and  therewith  inclosed  the  said  100  acres  of  the 
said  forest,  and  encroached  and  usurped  thereon,  and  separated  the  same  from 
the  residue  of  the  said  forest,  and  kept  and  continued  the  said  fenoe,  Ac, 
whereby  the  Queen  could  not  have  and  enjoy  the  said  forest  and  the  said 
game,  and  the  said  rights,  profits,  &c. ,  in  as  full  and  ample  a  manner  as  she  of 
right  ought  to  have  and  enjoy  the  same,  to  the  great  injury  and  disturbance 
of  the  Queen  in  the  said  forest,  to  the  great  damage  and  destruction  of  the 
vert  and  venison  of  and  in  the  said  forest,  to  the  disinherison  of  the  Queen 
in  the  premises.  Plea,  that  the  said  place  in  which,  &c.,  was  not,  nor  was 
any  part  thereof,  parcel  of,  or  within  the  supposed  forest,  modo  H/ormA : 
Held,  on  demurrer,  that  the  plea  was  good,  since  this  was  not  an  informa- 
tion of  intrusion  into  lands  of  the  Grown,  but  an  information,  in  the 
nature  of  an  action  of  trespass  on  the  case,  for  the  injury  to  the  incorporeal 
right  of  forest,  by  interfering  with  the  game. 

Information  by  the  Attorney -Oeneral.  The  first  count  stated, 
that  before  and  at  the  time  of  the  committing  of  the  offences 
hereinafter  mentioned,  our  lady  the  Queen  was,  and  still  is,  seised 
in  her  demesne  as  of  fee,  in  right  of  her  Grown  of  England,  of  and 
in  a  certain  forest  called  Waltham  Forest,  within  the  county  of 
Essex ;  and  that  our  lady  the  Queen,  and  all  her  ancestors,  Kings 
and  Queens  of  England,  and  their  assigns,  have  continually  held 
and  enjoyed  the  said  forest,  and  the  game  of  wild  beasts  and  fowls 
of  forest,  chase,  and  warren,  coming  and  arising  of  and  from  the 
said  forest,  and  all  rights,  profits,  privileges,  liberties,  and  franchises 
appertaining  thereto,  without  any  disturbance,  title,  or  claim,  made 
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or  pretended  thereunto,  until  the  time  of  the  committing  of  the        a..o. 

ofifences  hereinafter  mentioned ;  and  that  our  lady  the  Queen  still     hallbtt. 

of  right  ought  to  have  and  enjoy  the  said  forest,  and  the  said  game, 

and  the  said  rights,  profits,  privileges,  liberties,  and  franchises,  in 

as  full  and  ample  a  nianner  as  hath  always  been  accustomed :  That 

B.  Hallett,  of  &c.,  on  the  1st  of  January,  a.d.  1845,  and  on  divers 

other  days  and  times  afterwards,  and  before  the  day  of  exhibiting 

this  information,  at  &c.,  without  any  lawful  warrant,  right,  or  title 

in  that  behalf,  unlawfully  erected  and  made,  and  caused  to  be 

erected  and  made,  a  high  and  wide  fence,  and  dug  and  made  a 

deep  and  wide  *ditch,  in  and  upon  the  soil  of  the  said  forest,  to  wit,       [  *213  ] 

upon  and  around  divers,  to  wit,  100  acres  of  land,  situate  and  being 

<&c.,  and  being  parcel  of  and  within  the  said  forest,  to  wit,  a  fence 

of  the  height,  to  wit,  of  8  feet,  and  of  the  width,  to  wit,  of  6  feet, 

and  a  ditch  of  the  depth,  to  wit,  of  3  feet,  and  of  the  width,  to  wit, 

of  6  feet ;  and  thereby  and  therewith  enclosed  a  great  part,  to  wit, 

the  said  100  acres  of  the  said  forest,  and  encroached  and  usurped 

thereupon,  and  separated  and  divided  the  same  from  the  residue  of 

the  said  forest,  and  wrongfully  and  unjustly  kept  and  continued 

the  said  fence  so  erected  and  made,  and  the  said  ditch  so  dug  and 

made  as  aforesaid,  and  the  said  part  of  the  said  forest  so  separated 

and  divided  and  encroached  and  usurped  upon  as  aforesaid,  for  a 

long  time,  to  wit,  from  thence  hitherto,  whereby  and  by  reason  of 

the  premises,  our  lady  the  Queen  cannot  have  and  enjoy  the  said 

forest,  and  the  said  game,  and  the  said  rights,  profits,  privileges, 

liberties,  and  franchises  in  as  full  and  ample  a  manner  as  she  of 

right  ought  to  have  and  enjoy  the  same,  to  the  great  injury  and 

disturbance  of  our  lady  the  Queen  in  the  said  forest,  to  the  great 

damage  and  destruction  of  the  vert  and  venison  of  and  in  the  said 

forest,  to  the  disinherison  of  our  lady  the  Queen  in  the  premises^ 

and  contrary  to  the  laws  in  that  behalf. 

The  second  count  alleged,  that  the  defendant  kept  and  continued 
upon  the  soil  of  the  said  forest  a  fence  and  ditch  before  then 
erected  and  made. 

There  were  two  other  counts,  which  only  varied  from  the  former 
in  stating  that  the  Queen  was  **  seised  as  of  fee  in  right  of  her 
Grown  of  England,"  omitting  the  words  '*  in  her  demesne." 

The  defendant  pleaded  to  each  of  the  counts,  that  the  said  place 
in  which  &c.  was  not,  nor  was  any  part  thereof,  parcel  of  or  within 
the  supposed  forest,  modo  etfonfid. 

General  demurrer,  and  joinder. 
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A.-G.  The  Attomey-Oeneral  (Welsby  with  him),  in  last  Michaelmas 

Halijbtt.  *Term  (November  24),  argued  in  support  of  the  demurrer  : 

[*213]  With  the   exception   of  the  case    of    The  Attorney-General  v. 

Brown  (i),  no  plea  like  the  present  can  be  found  in  any  book  of 
entries,  or  in  any  record  of  this  Court.  It  is  necessary  to  consider 
the  information,  and  what  is  the  meaning  of  the  word  "  forest/'  as 
to  which  the  ancient  writers  have  differed.  Lord  Coke  says  (2) : 
"  A  forest  doth  consist  of  eight  things,  viz.  of  soil,  covert,  laws, 
Courts,  Judges,  officers,  game,  and  certain  bounds  :foresta  est  nomen 
collectivum,  and  by  the  grant  thereof  the  soil,  game,  and  a  free 
chase  doth  pass.'*  Manwood  gives  a  different  definition :  he  says  (3), 
"  And  therefore  a  forest  doth  chiefly  consist  of  these  four  things, 
that  is  to  say,  of  vert,  venison,  particular  laws  and  privileges,  and 
of  certain  meet  officers  appointed  for  that  purpose,  to  the  end  that 
the  same  may  be  better  preserved  and  kept  for  a  place  of  recreation 
and  pastime,  meet  for  the  Boyal  dignity  of  a  Prince."  Some 
difficulty  might  in  consequence  arise  as  to  the  allegation  of  seisin, 
and  therefore  the  information  has  been  framed  in  both  ways,  but 
in  either  view  the  same  question  will  arise  upon  the  plea.  This 
information  is  in  effect  an  information  of  intrusion ;  but,  at  all 
events,  it  alleges  an  encroachment  either  on  an  incorporeal 
hereditament,  or  on  the  soil  of  the  Crown. 

(Parks,  B.  :  It  differs  from  the  old  form,  in  not  stating  that  the 
title  of  the  Crown  is  by  record.  The  precedents  in  Lord  Coke's 
Beports  (4)  allege  that  the  Crown  is  possessed  by  record,  and  the 
reason  there  assigned  for  requiring  the  defendant  to  show  title  is, 
that  the  title  of  the  Crown  appears  of  record,  and  is  stated  in  the 
information  to  be  of  record.) 

This  case  must  be  considered  as  at  common  law,  and  not  under  the 
statute  21  Jac.  I.  c.  14,  s.  1.  That  statute  enacts,  '*  That  where- 
soever  the  King,  his  heirs  or  successors,  and  such  from  and  under 
r  •2H  ]  whom  the  King  ^claimeth,  and  all  others  claiming  under  the  same 
title  under  which  the  King  claimeth,  hath  been,  or  shall  be,  out  of 
possession  by  the  space  of  twenty  years,  or  hath  not  or  shall  not 
have  taken  the  profits  of  any  lands,  tenements,  or  hereditaments, 
within  the  space  of  twenty  years  before  any  information  of  intrusion 
brought,  or  to  be  brought,  to  recover  the  same,  that  in  every  such 

(1)  14  M.  &  W.  300.  (3)  Cap.  1,  s.  2,  p.  41. 

(2)  4  Inet.  289.  (4)  1  Ck>.  Bep.  16  b,  26  b. 
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case  the  defendant  or  defendants  may  plead  the  general  issue,  if  he  A.-G. 
or  they  so  think  fit,  and  shall  not  be  pressed  to  plead  specially."  hallbtt. 
Under  that  statute,  the  defendant  must  either  plead  the  general 
issue,  and  then  the  Grown  would  succeed  upon  proof  of  possession 
at  any  time  within  twenty  years,  or  else  the  defendant  must  show 
title  in  himself.  This  plea  is  not  under  that  statute,  but  is,  in 
truth,  a  part  of  the  old  plea  of  Not  guilty,  as  between  subject  and 
subject,  viz.  a  plea  of  **  not  possessed."  In  the  case  of  The  Attorney- 
General  V-  Ward{\),  the  Attorney-General  for  Ireland,  in  argument, 
says,  "Before  the  statute  the  defendant  was  obliged  to  plead  his 
title  specially  :  4  Inst.  116.  The  case  in  Savile's  Beports  (2),  which 
Comyns  (3)  cites  as  an  authority  for  the  general  issue  being  pleaded 
before  the  statute,  was  not  an  information  at  the  suit  of  the  Grown, 
but  of  one  John  Heydon,  and  therefore  does  not  apply.  By  the 
statute,  the  prerogative  of  the  Grown  has  been  remitted  in  only  one 
case,  viz.  where  there  was  a  reasonable  presumption  that  the  party 
might  stand  upon  his  possession  alone.  The  Act  gives  a  title 
by  adverse  possession  alone,  and  in  such  case  the  party  is  not 
put  to  plead  specially  his  title,  which  might  prove  defective, 
and  thus  be  subjected  to  the  risk  of  defeat  on  the  very  plea  which 
the  statute  gave  him :  The  Attorney-General  of  the  Prince  of  Wales 
V.  St.  AuUn  (4).  Assuming  the  general  issue  to  be  a  good  plea, 
what  does  it  put  in  issue  ?  Every  ^averment  in  the  information,  [  *2i5  ] 
even  the  averment  of  a  possession  by  the  Grown  within  twenty 
years.  If  the  Grown  have  been  out  of  possession  for  twenty  years, 
the  defendant,  under  the  general  issue,  will  have  an  opportunity  of 
showing  that  fact,  and  thereby  putting  the  Grown  upon  proof  of 
title  at  the  trial.  If  he  fail  in  that,  he  evidently  was  not  entitled 
to  the  benefit  of  the  statute,  and  must  therefore  abide  all  the 
consequences  of  his  pleading,  as  before  the  Act  passed."  The 
learned  Attorney-General  is  in  error  in  stating  that  "  Not  guilty" 
pats  in  issue  every  averment  in  the  information.  At  common  law 
two  courses  were  open  to  a  defendant :  he  might  either  have  set  up 
a  numstrans  de  droit  (6),  or  he  might]  have  pleaded  "  Not  guilty," 
which  was  in  effect  only  '*  non  intnmt''  This  plea  denies  the 
possession  of  the  locus  in  qxLo,  Its  object  is  to  raise  the  question 
whether  the  hcus  in  quo  has  ceased  to  be  parcel  of  the  forest  by 
reason  of  its  inclosure  by  a  subject.     Now  Manwood  says,  that  all 

(1)  Hayes's  Ir.  Eep.  555.  (4)  Wightw.  167, 236,  per  Graham,  B. 

(2)  Sav.  66.  (5)  Co.  Ent.  372,  377. 

(3)  Com. Dig.,* 'Prerogative" (D.74). 

E.R. — ^VOL.  LXXIV.  41 
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A..a.  within  the  metes  and  bounds  is  part  of  the  forest  (i) ;  bnt  the  effect 
Hallrt.  of  this  plea  is  to  put  in  issue  the  title  of  the  Grown.  The  role  of 
prerogative  pleading  differs  from  that  of  pleading  by  the  subject. 
Even  if  a  defective  title  be  stated,  the  Crown  may  abandon  it  and 
stand  on  its  prerogative  title,  and  compel  tiie  defendant  to  show 
title:  Leigh  v.  Hudson  (2).  In  the  case  of  Rex  v.  The  Bishop  of 
Worcester  (8),  Vauohan,  Ch.  J.,  says,  "  But  it  must  be  agreed  there 
are  cases  in  which  the  King  may  desert  his  own  title,  and  not  join 
issue  upon  the  defendant's  traversing  the  King's  title  or  avoiding 
it,  but  traverse  the  title  made  by  the  defendant  in  his  bar,  which 
is  directly  taking  a  traverse  upon  a  traverse,  which  regularly  a 
common  person  cannot  do  ;  nor  I  think  in  any  case,  but  where  the 
first  traverse  tendered  by  the  defendant  is  not  material  to  the  action 
r  ♦SI6  ]  brought,  as  in  the  case  of  waste  in  Loiig.  5  Edw.  IV.,  *Digby  v. 
FitzherherVs  case,  and  Woodrojfe  v.  Codford's  case,  87  Eliz.,  Hob. 
f .  105."  Again  (4) :  **  If  the  King  be  once  seised,  his  Highness  shall 
retain  against  all  others  who  have  not  title,  notwithstanding  it  be 
found  also  that  the  King  had  no  title,  but  that  the  other  had 
possession  before  him,  as  appeareth  in  87  Ass.  p.  85,  which  is 
pi.  11,  where  it  was  found  that  neither  the  King  nor  the  party  had 
title,  and  yet  adjudged  that  the  King  should  retain;  for  the  office 
that  finds  the  King  to  have  a  right  or  title  to  enter,  makes  even  the 
King  a  good  title,  though  the  office  be  false,  &c.  And  therefore  no 
man  shall  traverse  the  office  unless  he  make  himself  a  title ;  and  if 
he  cannot  prove  his  title  to  be  true,  although  he  be  able  to  prove 
his  traverse  to  be  true,  yet  this  traverse  will  not  save  him."  In 
Norris  v.  Butler  (5),  Manwood  says,  that  an  information  of  intrusion 
is  a  proceeding  ^'  to  prove  title  for  the  Crown,  and  is  in  the  nature 
of  an  inquisition,  and  not  to  try  the  right."  The  case  of  Heydon  v. 
Ware  (6)  shows,  that  "  Not  guilty  "  before  the  statute  of  James 
amounted  only  to  non  intrxisit.  If  an  information  be  exhibited  in 
the  Exchequer  by  a  common  person  for  the  King,  and  the  defendant 
pleads  in  bar  and  traverses  the  information,  the  King  may  traverse 
the  matter  of  the  bar  if  he  pleases,  and  is  not  bound  to  maintain 
the  matter  contained  in  the  absque  hoe :  Rex  v.  Parker  (7).  With 
respect  to  the  difficulty  which  is  suggested  to  arise  from  its  not 
appearing  that  the  title  of  the  Crown  is  by  matter  of  record,  it  is 
submitted  that  there  is  no  such  requisite  in  the  case  of  a  forest,  for 

(1)  Cap.  1,  s.  1,  p.  41.  (5)  Sav.  4,  case  10. 

(2)  2  Dyer,  238  b.  (6)  Sav.  66. 

(3)  Vaugh.  62.  (7)  Cro.  Jac.  481. 

(4)  Vaugh.  64. 
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it  can  exist  only  by  record.    The  allegation,  that  the  Qaeen  claims         A.-0. 

a  forest,  is  equivalent  to  an  allegation  that  she  claims  it  of  record,     hallbtt. 

A  forest  can  only  be  held  by  Boyal  prerogative,  of  which  the  Court 

will  take  judicial  notice.     If  the  Grown  grants  a  forest  to  a  subject, 

it  becomes  a  free  chase.     Forests  were  originally  formed  *by       [  •2i7  ] 

perambulations  (i),  the  form  of   a  record  of  which   is   found  in 

4  Inst.  802. 

(Parke,  B.  :  In  what  way  do  you  say  the  defendant  ought  to 
plead  ?) 

That  he  did  not  encroach ;  admitting  the  Queen's  title. 

WiUeg,  contra  : 

The  definition  of  a  ''  forest,"  and  of  the  purlieu  of  a  forest,  will 
be  found  in  Com.  Dig.,  tit.  "  Chase,"  (A.  1),  (A.  2),  (I.).  There  are 
some  places  which,  though  within  the  ancient  perambulations,  may 
be  no  part  of  the  forest  as  against  the  owner  of  the  land ;  therefore,, 
as  against  him,  the  Crown  must  show  not  only  an  intrusion,  but  a 
*'  purpresture."  This  information  is  ambiguous,  and  would  subject 
the  defendant  to  great  dilBSoulty,  if  he  is  compelled  to  plead  other- 
wise than  he  has  done.  The  old  form  of  an  information  of  intrusion 
appears  from  the  case  of  Alton  Woods  (2).  The  present  information 
diEfers  from  that  in  two  respects ;  first,  it  does  not  show  title  in  the 
Grown ;  secondly,  it  does  not  in  terms  allege  an  intrusion.  This 
information  is  for  the  disturbance  of  an  incorporeal  heredita- 
ment, which  precludes  the  defendant  from  pleading  his  title.  It  is^ 
altogether  different  from  an  intrusion  on  lands,  for  if  in  this  case  the 
defendant  showed  his  title  to  the  land,  it  would  be  no  answer  to  the 
complaint  in  this  information,  which  might  be  consistent  with  such 
title.  The  dicta  of  Vaughan,  Ch.  J.,  in  the  case  of  Rex  v.  The  Bishop 
of  Worcester^  are  in  favour  of  this  view.  As  this  information  is 
framed,  the  defendant  would,  upon  plea  of  Not  guilty,  be  put  out  of 
possession,  as  such  plea  would  admit  the  title  of  the  Crown.  In 
Burton's  Exchequer  Practice  (3)  it  is  said,  "  The  ancient  course  of 
the  Exchequer  hath  been,  that  if,  in  an  information  of  intrusion 
into  lands  or  tenements,  the  defendant  pleads  '  Not  guilty,'  he  shall 
lose  the  possession.  And  it  is  said  that  the  reason  of  this  course  is, 
first,  that  the  King's  title  appeareth  of  the  record,  *and  therefore  [  *di»] 
the  defendant  may  take  knowledge  thereof,  and  the  rather  for  that, 
in  every  information  of  intrusion,  it  is  specified  of  whose  possession 

(1)  Manwood,  38.  (3)  P.  401. 

(2)  1  Co.  £ep.  26  b. 

41—2 
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A..G.  the  lands  &c.  were :  but  if  the  defendant  plead  '  Not  goilty/  the 
Haxlktt.  King's  learned  counsel  cannot  know  the  defendant's  title,  to  provide 
to  answer  the  same,  as  the  defendant  may  do  to  the  King's  title : 
4  Inst.  116 ;  Dyer,  7  Eliz.  288."  Upon  the  plea  of  Not  guilty, 
either  at  common  law  or  under  the  statute,  the  defendant  would  be 
precluded  from  giving  evidence  of  title,  if  the  Crown  could  show  a 
possession  within  twenty  years.  This  therefore  is  the  only  mode  in 
which  the  defendant  could  raise  the  question  without  setting  out 
title,  which  he  is  not  bound  to  do.  There  is  a  distinction  between 
the  title  of  the  Crown  to  land  and  to  such  a  possession  as  that  of  a 
forest.  Of  land  the  Crown  has  the  ultimate  reversion,  in  default  of 
title  in  a  subject ;  but  the  right  of  the  Crown  to  a  forest  depends 
on  statutes  and  charters.  The  reason  why  no  precedent  of  such  a 
plea  can  be  found  is,  because  the  form  of  the  information  is  novel. 

The  Attorney-General,  in  reply  : 

Under  this  plea  it  is  impossible  to  say  whether  the  defendant 
relies  upon  the  defence  of  his  title,  or  that  the  loais  in  quo  is  not 
within  the  purlieu  of  the  forest,  or  that  it  has  been  disafforestered. 
Either  of  those  defences  the  Crown  would  have  a  right  to  traverse. 
The  plea  is  calculated  to  mislead,  and  is  also  argumentative. 
Assuming  that  the  defendant  admits  the  title  of  the  Crown  to  this 
part  of  the  forest,  he  does  so  in  such  a  way  as  to  compel  the  Crown 
to  prove  the  whole  title,  in  order  to  show  the  ambit  of  the  forest. 
That  the  rule  of  law  is  the  same  as  to  land  and  incorporeal  here- 
ditaments, is  evident  from  the  recital  in  the  statute  of  James,  and  the 
case  of  Norris  v.  Butler,  which  was  an  information  for  intrusion  on 
tithes.  The  reason  why  an  intruder  is  bound  to  show  title  is,  not 
that  the  Crown  has  a  title  as  lord  paramount,  but  because  its  title 
[  *2i9  ]  is  of  record,  and  so  *known  to  all.  The  precedents  in  Coke's 
Eeports  are  not  for  intrusion  upon  Boyal  franchises. 

Cur.  adv.  vult. 
The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  (after  stating  the  pleadings) : 

The  question  which  arises  upon  each  of  these  four  counts  is  the 
same.  If  this  were  an  information  of  intrusion  into  the  lands  of  the 
Crown,  there  is  no  doubt  that  all  these  pleas  would  be  bad,  for  it  is 
clear  that  a  defendant  in  such  an  information  cannot  deny  the  title 
of  the  Crown;  and  he  must  show  title  in  himself  if  he  pleads 
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specially.  Od  such  an  inforznatioD,  a  defendant  is  supposed  to  be  A..0. 
in  possession  of  the  lands  claimed  by  the  Crown,  and  he  must  main-  hallett. 
tain  his  possession,  and  show  it  to  be  legal.  Bat  we  cannot  infer 
from  any  allegation  in  this  information,  that  the  Grown  claims  the 
soil  of  the  locus  in  quo.  The  cause  of  action  is  ambiguously  stated^ 
and  the  information  may  be  supported  by  evidence  showing  the  title 
to  the  soil  itself,  or  that  the  encroachment  was  within  the  limits 
of  the  Queen's  forestal  rights.  We  have  searched  in  vain  for 
authorities  in  point  upon  this  subject ;  nor  can  we  find  precedents 
for  information  of  intrusion  into  a  forest.  It  seems  to  us,  after 
much  consideration,  that  we  cannot  look  upon  this  in  any  other 
light  than  as  an  information  in  the  nature  of  an  action  of  trespass 
on  the  case  for  the  injury  to  the  incorporeal  right  of  forest,  by  inter- 
fering with  the  game ;  and  if  so,  we  find  no  authority  for  holding 
that  the  defendant  is  bound  to  plead  title  to  the  land  which  he  uses 
in  such  a  way  as  to  be  injurious  to  the  game.  We  therefore  think 
that  our  judgment  must  be  for  the  defendant. 

Judgment  for  the  defendant. 


MA8SEY  V.  JOHNSON  and  Another  (1).  jg^^ 

(1  Ex.  241—256;  S.  C.  17  L.  J.  Ex.  182.)  June  21.. 

July  8. 

In  an  action  of  debt  upon  two   indentures,  whereby  the  defendant's  

testator  covenanted  to  pay  the  plaintiff  the  respective  sums  of  1,300/.  and  [  241  ] 
700/.,  with  interest,  the  defendant  pleaded,  in  substance,  that  the  plaintiff 
was  a  mortgagee,  by  two  mortgages,  of  an  estate  which  was  insufficient, 
upon  an  estimate  of  its  value,  to  pay  the  mortgage  money  due  from  the 
teistator;  that  three  other  mortgagees  were  in  the  same  situation,  the 
estate  realised  to  each  being  less  in  estimated  value  than  the  charge  upon 
it;  that  the  defendants  were  devisees  of  the  real  estate,  and  executors  of 
the  deceased  mortgagor;  that  they  had  received  assets,  which,  after 
deducting  the  costs  and  expenses  payable  by  them  in  the  first  instance, 
and  in  preference  to  the  debts  due  from  the  testator,  and  also  excepting 
some  furniture,  amounted  to  the  deficiency  on  each  mortgage  ;  and  there- 
upon it  was  agreed  between  the  plaintiff  and  defendant,  and  each  of  the 
mortgagees,  as  the  common  consent  of  all,  and  at  the  request  of  each,  that 
no  suit  should  be  instituted  for  the  administration  of  assets,  and  that  the 
said  balance  of  the  assets,  after  deducting  the  furniture,  which  should  be 
given  to  the  widow,  should  be  divided  rateably  between  the  different 
mortgagees,  and  paid  to  them  in  satisfaction  of  the  sums  due  to  them  over 
and  above  the  estimated  value  of  the  estates ;  and  that  all  the  respective 
rights  and  equities  of  redemption,  or  other  rights  of  the  defendants,  aa 
executors  and  trustees  to  the  mortgaged  property,  should  thenceforth  be 
wholly  barred,  extinguished,  satisfied,  and  discharged,  and  the  mortgagees 

(I)  Cited  in  Horsey  v.  Graham  (1869)  L.  E.  5  C.  R  9,  14,  39  L.  J.  C.  P.  58. 
-A.C. 
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Massbt  should  thenceforth  become  absolute  owners,  both  at  law  and  in  equity,  of 

^*  the  mortgaged  estates,  and  that  the  coyenants  in  the  declaration  should  be 

OHNSON.  satisfied  and  discharged  in  consideration  of  the  premises.    The  plea  then 

ayerred  payment  to  each  of  his  share  of  the  assets,  and  that  the  eeyeral 
rights  and  equities  of  redemption  were  barred  and  extinguished.  Beplica- 
tiou,  that  it  was  not  agreed,  nor  did  the  defendants  pay  to  the  plaintiff  the 
sum  of  money  in  the  plea  mentioned,  upon  which  issue  was  joined.  The 
Judge  at  the  trial  ruled  that  the  plea  could  not  be  proved,  except 
by  au  agreement  in  writing.  On  motion  for  a  new  trial,  and  assuming, 
for  the  disposal  of  that  question,  that  the  plea,  if  proved,  would  be  a  good 
bar :  Held,  that,  though  an  agreement  to  convey  an  equity  of  redemption 
is  not  binding  unless  in  writiDg,  yet  this  plea  would  haye  been  held  good 
on  demurrer,  even  if  it  had  expressly  stated  that  the  contract  was  by 
parol;  for  the  agreement  by  the  plaintiff  to  forego  the  balance  of  his 
mortgage  above  the  value  of  the  estate,  on  receiying  his  share  of  the 
assets,  was  obligatory  on  him,  and  the  receipt  of  that  share  a  satisfaction 
for  the  estate,  though  there  was  no  binding  agreement  on  the  defendants 
to  convey  the  equity  of  redemption,  for  the  agreement  of  the  other  mort- 
gagees to  take  their  shares  also  was  a  good  consideration  for  giving  up  the 
claim  for  the  residue  of  the  debt  against  the  defendants.  Whether  the 
plea,  if  proved,  would  be  a  good  bar,  qucere. 

Debt.    The  first  coant  of  the  declaration  stated,  that  by  an 

indenture  made  between  Foyaon  of  the  one  part,  and  Ames  of  the 

[•242]       other  part,   Foyson,  for  the  considerations   *therein  mentioned, 

^  covenanted  with  Ames  to  pay  him  1,QOOL,  with  interest  at  5  per 

cent.,  on  the  27th  August,  1823.    Breach,  non-payment. 

The  second  count  alleged,  that  by  an  indenture  made  between 
Foyson,  of  the  first  part ;  Lawes,  Parkinson,  both  deceased,  and 
the  plaintiff,  as  executors  of  Ames,  of  the  secdnd  part ;  and  Staff, 
of  the  third  part ;  Foyson,  for  the  considerations  therein  mentioned, 
covenanted  with  Lawes,  Parkinson,  and  the  plaintiff,  as  such  execu- 
tors as  aforesaid,  to  pay  them  700Z.,  with  interest  at  4  per  cent.,  on 
the  9th  October,  1825.    Breach,  non-payment. 

Plea.  That  at  the  time  of  the  making  of  the  indenture  in  the 
first  count  mentioned,  Foyson  had  a  certain  interest  in  certain 
hereditaments,  that  is  to  say,  a  power  of  appointment  of  the  said 
hereditaments,  and  the  fee-simple  thereof,  was  vested  in  Foyson ; 
and  th^  said  hereditaments,  and  the  fee-simple  thereof,  were 
limited  and  assured  to  such  uses  as  Foyson  should  by  any  deed 
executed  by  him  direct,  limit,  or  appoint ;  and  in  default  of  such 
•direction,  limitation,  or  appointment,  and  subject  thereto  to  the 
ultimate  use  of  Foyson  :  that  the  indenture  in  the  first  count  men- 
tioned was  an  indenture  of  mortgage,  whereby  in  consideration  of 
the  sum  of  1,8002.  in  the  first  count  mentioned,  lent  by  Ames  to 
Foyson,  at  or  before  the  making  of  the  same  indenture,  Foyson,  by 
virtue  of  and  in  exercise  and  execution  of  the  power  then  vested  in 
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him  in  that  behalf,  did,  by  the  said  indenture  by  him  duly  executed  Massbt 
as  aforesaid,  direct,  limit,  and  appoint,  that  the  said  hereditaments  joioIftoH. 
should  thenceforth  go,  remain,  continue,  and  be  unto  the  said  Ames, 
his  executors,  &c.,  for  the  term  of  1,000  years,  to  be  computed  &c., 
subject,  nevertheless,  to  a  proviso  or  condition  in  the  indenture 
contained,  whereby  it  was  provided,  that  if  Foyson,  his  heirs, 
executors,  &c.,  did  pay  or  cause  to  be  paid  unto  Ames  the  sum  of 
1,3002.,  with  interest  at  5  per  cent.,  on  the  27th  August  then  next, 
without  any  deduction,  &c.,  then,  and  in  such  case,  the  said  term  of 
1,000  years  *and  the  said  appointment  thereof,  should  cease  and  [  *248  ] 
determine.  (The  plea  then  alleged,  that  Foyson  made  default  in 
the  payment  of  the  sum  of  1,300Z.,  and  interest.)  That  after  the 
death  of  Ames,  and  at  the  time  of  the  making  of  the  indenture  in 
the  last  count  mentioned,  Foyson  continued  to  have  such  interest 
as  aforesaid  in  the  said  hereditaments,  and  such  power  of  appoint- 
ment as  aforesaid,  subject  to  the  said  term  of  1,000  years,  and  had 
a  certain  interest  in  the  equity  of  redemption  of  the  said  heredita- 
ments from  the  said  mortgage.  That  the  indenture  in  the  last 
count  mentioned  was  an  indenture  of  further  mortgage,  whereby  in 
consideration  of  the  further  sum  of  700Z.  also  lent  by  the  said  Lawes, 
Parkinson,  and  the  plaintiff,  as  such  executors  as  aforesaid,  to  the 
said  Foyson,  at  or  before  the  making  of  the  last-mentioned  inden- 
ture, and  also  in  consideration  of  the  sum  of  10s.  paid  by  the  said 
Staff  to  Foyson,  at  or  before  the  making  of  the  indenture,  Foyson, 
by  virtue  and  in  execution  of  the  power  then  vested  in  him  in  that 
bebalf,  at  the  request  and  by  the  direction  of  Lawes,  Parkinson, 
and  the  plaintiff,  as  such  executors  as  aforesaid,  did  by  the  last- 
mentioned  indenture,  duly  executed  as  aforesaid,  direct,  limit,  and 
appoint  the  said  hereditaments ;  and  the  reversion  thereof  expec- 
tant on  the  determination  of  the  said  term  of  1,000  years  should 
thenceforth  go,  remain,  continue,  and  be  to  the  use  of  Staff,  his 
heirs  and  assigns,  upon  certain  trusts  in  the  said  indenture  con- 
tained ;  and  did  bargain,  sell,  assign,  transfer,  and  set  over  unto 
Staff,  his  excutors,  &c.,  certain  goods,  chattels,  fixtures,  and  effects, 
of  the  said  Foyson,  and  all  the  right,  title,  and  interest,  property, 
claim,  and  demand,  both  legal  and  equitable,  of  him  the  said 
Foyson,  therein  and  thereto,  to  have,  hold,  receive,  take,  and  enjoy, 
the  said  goods,  chattels,  fixtures,  and  effects,  unto  the  said  Staff, 
his  executors,  &c.,  as  his  and  their  own  absolute  chattels  and 
effects,  upon  the  said  last-mentioned  trusts.  (The  plea  here  set  ^ 
out  a  power  of  sale  upon  trust,  to  retain  expenses,  and  pay  off  the 
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Massky  prior  mortgage  and  ♦interest,  and  afterwards  to  pay  Lawes,  Parkin- 
JoHKsov.  son,  and  the  plaintiff,  the  sum  of  7002.,  and  interest.)  That  the 
[  ^^^  ]  covenant  in  the  last  count  was  a  covenant  in  the  last-mentioned 
indenture  contained,  to  secure  the  payment  to  Lawes,  Parkinson, 
and  the  plaintiff,  as  such  executors,  by  Foyson,  his  heirs,  execntors, 
&c.,  of  the  sum  of  700Z.,  and  interest,  so  lent  on  the  said  last- 
mentioned  mortgage  security,  on  the  9th  October  then  next.  That 
from  the  time  of  the  making  of  the  last-mentioned  indenture, 
until  and  at  the  time  of  the  making  of  the  accord  and  satisfaction 
hereinafter  mentioned,  Foyson  during  his  life,  and  the  defendants 
after  his  death,  had  a  certain  equitable  interest  in  the  equity  of 
redemption  of  the  said  hereditaments,  and  of  the  said  goods, 
chattels,  and  effects,  subject  to  the  said  two  several  mortgage 
securities,  and  in  any  such  surplus  monies  (if  any)  as  aforesaid,  as 
might  arise  from  the  sale  by  Staff,  of  the  said  hereditaments,  and 
of  the  said  goods,  chattels,  fixtures,  and  effects.  That  Foyson,  in 
his  lifetime,  had  a  certain  interest  in  certain  other  hereditaments, 
that  is  to  say,  that  Foyson  was  seised  in  his  demesne  as  of  fee,  of 
and  in  the  said  last-mentioned  hereditaments  ;  and  Foyson,  having 
the  said  interest  in  the  said  last-mentioned  hereditaments,  did  by  a 
certain  indenture,  sealed,  &c.,  convey  and  assure  unto  one  Aufrere, 
a  certain  estate  or  interest  of  and  in  the  said  last-mentioned  here- 
ditaments, by  way  of  mortgage,  for  the  purpose  of  securing  to  Aufrere 
the  repayment  of  9002.,  with  interest  thereon.  (The  plea  then  set 
out  a  mortgage  to  one  Wiley  for  4(X)2.,  with  covenant  for  payment ; 
a  mortgage  to  Lawes  for  2002.,  with  the  like  covenant :  it  then 
stated,  that  Foyson  was  indebted  to  Johnson  in  2002.,  on  a  pro- 
missory note;  and  to  Francis  in  252.,  on  an  account  stated  for 
goods  sold,  and  proceeded  thus  :)  That  Foyson,  at  the  time  of  hia 
decease,  was  indebted  to  certain  other  persons  in  certain  simple 
contract  debts,  and  the  defendants,  as  such  executors,  had  incurred 
certain  necessary  and  unavoidable  debts  and  expenses  in  and  about 
[  *246  ]  obtaining  probate  ♦of  the  said  will,  and  in  and  about  the  funeral  of 
the  said  Foyson,  which  said  last-mentioned  debts  and  expenses  the 
defendants,  as  such  executors,  were  lawfully  entitled  and  bound  to 
satisfy  and  discharge  out  of  the  goods,  chattels,  and  effects  of 
Foyson,  at  the  time  of  his  death  in  the  hands  of  the  defendants,  as 
such  executors,  to  be  administered  before  the  said  mortgage  debts, 
and  before  any  other  debts  of  Foyson ;  and  after  setting  apart  a 
sufficient  sum  out  of  the  goods,  chattels,  and  effects  of  Foyson,  at 
the  time  of  his  death  in  the  hands  of  the  defendants,  as  such 


70L.  Lxxiv.J  1847.    EX.     1  EX.  245—246.  649 

executors;  to  be  administered,  and  applying  the  same  in  payment       Masbst 
and  satisfaction  of  the  said  necessary  and  unavoidable  debts  and     job^'bok. 
expenses,  there  remained  in  the  hands  of  the  defendants,  as  such 
executors,  at  the  time  of  the  making  of  the  accord  and  satisfaction 
hereinafter  mentioned,  goods,  chattels,  and  effects,  which  were  of 
the  said  Foyson  deceased  at  the  time  of  his  death,  of  such  a  value 
as  was  sufficient  to  satisfy  and  discharge  the  said  several  mortgage 
debts  due  in  respect  of  the  said  several  covenants  and  indentures, 
to  wit,  of  the  value  of  1,0422.,  and  no  more;   and  there  were  no 
other  goods,  chattels,  and  effects  of  Foyson  at  the  time  of  his  decease 
whatever,  except  the  household  furniture  herein  mentioned.*   That, 
after  the  death  of  Foyson  and  Ames,  and  in  the  lifetime  of  Lawes, 
it  was  estimated,  as  the  truth  and  fact  was,  that  the  said  heredita- 
ments, so  conveyed  and  assured  by  way  of  mortgage  to  Anfrere,  and 
the  said  equitable  interest  in  the  same  so  vested  in  the  defendants, 
were  of  less  value  than  the  said  sum,  to  wit,  9002.  so  secured  by 
the  said  mortgage,  to  be  paid  to  Aufrere,  and   all  interest  due 
thereon,  by  the  sum  of  300Z.      That  the  said  hereditaments,  goods, 
chattels,  fixtures,  and  effects  mentioned  in  the  said  first  and  second 
indentures,  and  mortgaged  as  aforesaid  to  Ames  and  to  Lawes, 
Parkinson  and  the  plaintiff,  and  the  said  equitable  interest  in  the 
same  so  vested  in  the  defendants,  were  of  less  value  than  the  said 
two  sums  of  1,S00Z.  and  7002.  so  secured  by  the  said  firstly  *and       [  •246  ] 
secondly  mentioned  indentures,  to  be  paid    to  Ames  and  Lawes, 
Parkinson  and  the  plaintiff,  and  all  interest  due  thereon,  by  the 
sum  of  5002.     (The  plea  then  stated  that  the  hereditaments  mort- 
gaged to  Wiley,  and  the  equitable  interest  in  the  same,  were  of  less 
value  than  4002.,  and  all   interest  then  due  thereon,  by  the  sum 
of  1832.;  that  the  hereditaments  mortgaged  to  Lawes,  and  the 
equitable  interest  in  the  same,  were  of  less  value  than  2002.  by  the 
sum  of  1092.,  of  which  the  plaintiff.  Staff,  Aufrere,  &c.,  had  notice.)  • 
And  thereupon  the  defendants,  as  such  executors  as  aforesaid, 
agreed  with  one  another,  and  the  plaintiff  and  Lawes,  as  such 
executors  as  aforesaid,  and  with  Staff,  and  with  Aufrere,  and  with 
Wiley,  respectively,  with  the  full  knowledge  and  consent  and  at 
the  request  of  each  and  every  of  them  respectively,  that  the  said 
several  debts  and  covenants,  and  all  damages  accrued  in  respect 
thereof  respectively,  including  the  said  debts  and  causes  of  action 
in  the  declaration,  should  be  respectively  satisfied  and  discharged 
by  the  arrangement,  on  the  terms  and  in  the  manner  following, 
(that  is  to  say),  that  no  suit  should  be  instituted  by  the  plaintiff 
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MA8BBT      and  Lawes  as  such  executors,  or  as  such  creditors  as  aforesaid,  or  by 
JoHmoK.     ^^^S  or  by  Lawes,  as  sach  mortgagee  or  covenantee,  or  by  Aafrere 
or  by  Wiley,  or  by  all  or  any  of  them,  for  causing  the  goods, 
chattels,  and  effects,  which  were  of  Foyson  at  the  time  of  bis  death, 
in  the  hands  of  the  defendants  as  such  executors  as  aforesaid,  to  be 
administered,  but  that  the  household  furniture,  parcel  of  the  said 
goods,  chattels,  and  effects  which  were  of  Foyson,  deceased,  at  the 
time  of  his  death,  should  thenceforth  be  taken,  had,  possessed,  and 
enjoyed  by  the  widow  of  Foyson,  for  her  own  use  and  benefit ;  that 
a  sufficient  part  of  the  residue  of  the  said  goods,  chattels,  and  effects 
which  were  of  Foyson,  deceased,  at  the  time  of  his  death  in  the 
hands  of  the  defendants,  as  such  executors,  to  be  administered, 
should  be  set  apart  and  applied  by  the    defendants,  as    such 
[  ^847  ]       executors,  for  and  in  the  payment  and  ^satisfaction  of  the  said 
necessary  and  unavoidable  debts  and  expenses ;  and  the  residue  of 
the  said  goods,  chattels,  and  effects,  which  then  were  estimated 
and  admitted  by  the  defendants,  the  plaintiff,  Lawes,  Staff,  Aufrere, 
and  Wiley,  as  the  fact  was,  to  be  of  the  value  of  1,0422.,  and  no 
more,  should  be  divided  and  distributed  by  the  defendants  as  such 
executors  as  aforesaid,  between  and  amongst  the  plaintiff  and 
Lawes  as  such  executors  as  aforesaid,  the  said  Lawes  as  such 
mortgagee  and  covenantee,  the  said  Aufrere  and  Wiley,  in  propor- 
tion to  the  respective  amounts  remaining  due  to  each  of  them 
respectively  in  respect  of  their  said  respective  debts,  securities,  and 
covenants,  after  deducting  from   the  amount  due  for  debt  and 
damages,  in  respect  of  each  of    the  said  respective  debts  and 
covenants  respectively,  the  estimated  value  estimated  as  aforesaid, 
of  the  respective  hereditaments  and  premises  so  mortgaged  as  afore- 
said, to  each  of  them  respectively,  for  securing  the  payment  of  the 
said  respective  debts  as  aforesaid,  (that  is  to  say),  that  5002.,  parcel 
of  the  said   1,042{.,  should  be  paid  by  the  defendants,  as  suck 
executors  as  aforesaid,  to  the  plaintiff  and  Lawes,  as  such  executors 
as  aforesaid  ;  and  that  8002.,  other  parcel  of  the  said  sum  of  1,042/., 
should  be  paid  by  the  defendants,  as  such  executors,  to  Aufrere,  as 
such  mortgagee  and  covenantee  as  aforesaid  ;  and  that  1882.,  other 
part  of  the  said  sum  of  1,0422.,  should  be  paid  to  Wiley,  as  such 
mortgagee  and  covenantee  as  aforesaid ;  and  that  1092.,  residue  of 
the  said  sum  of  1,0422.,  should  be  paid  to  Lawes,  as  such  mortgagee 
and  covenantee  as  aforesaid  ;  and  that  all  the  respective  rights  and 
equities  of  redemption,  or  other  right  of  the  defendants,  as  such 
executors  and  trustees,  or  otherwise,  of  and  in  the  said  firstly 
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mentioned  hereditaments,  and  of  and  in  the  said  goods,  chattels,  Massbt 
iixtnres,  and  effects,  and  of  and  in  the  said  sorplas  money,  if  any,  to  Johnson. 
arise  from  sach  sale  as  aforesaid,  of  the  said  firstly  mentioned  here- 
ditaments, goods,  chattels,  fixtures,  and  effects,  or  any  of  them,  by 
the  said  Staff  as  aforesaid  ;  and  also  of  *and  in  the  said  secondly  [  *248  ] 
mentioned  hereditaments  so  covenanted  and  assured  to  Aufrere  as 
aforesaid ;  and  also  of  and  in  the  said  thirdly  mentioned  heredita- 
ments so  conveyed  and  assured  to  Wiley  as  aforesaid ;  and  also  of  and 
in  the  fourthly  mentioned  hereditaments  so  conveyed  and  assured  to 
Lawes  as  aforesaid,  respectively,  should  be  thenceforth  respectively 
wholly  barred,  extinguished,  satisfied,  and  discharged  ;  and  that  the 
plaintiff  and  Lawes,  or  Staff  as  their  trustee,  should  thenceforth 
become  and  be  the  absolute  owner,  both  at  law  and  in  equity,  of  the 
said  firstly  mentioned  hereditaments,  goods,  chattels,  fixtures,  and 
effects ;  and  that  Aufrere  should  thenceforth  become  and  be  the  abso- 
lute owner,  both  at  law  and  in  equity,  of  the  said  secondly  mentioned 
hereditaments ;  and  that  Wiley  should  thenceforth  become  and  be 
the  absolute  owner,  both  at  law  and  in  equity,  of  the  said  thirdly  men- 
tioned hereditaments ;  and  that  Lawes  should  thenceforth  become 
nnd  be  the  absolute  owner,  both  at  law  and  in  equity,  of  the  said 
fourthly  mentioned  hereditaments  ;  and  that  the  said  two  covenants 
in  the  declaration  mentioned,  and  all  debts  and  damages  in 
respect  thereof ;  and  the  said  covenant  for  payment  to  Aufrere  of  the 
H€ud  sum  of  900Z.,  and  interest,  and  all  debts  and  damages  accrued 
in  respect  thereof ;  and  the  said  covenant  for  the  payment  to  Wiley 
of  the  said  sum  of  400Z.,  and  interest,  and  all  debts  and  damages 
accrued  in  respect  thereof ;  and  the  said  covenant  for  payment  to 
Lawes  of  the  said  sum  of  2002.,  and  interest,  and  all  debts  and 
damages  accrued  in  respect  thereof,  should,  in  consideration  of  the 
premises,  be  respectively  satisfied  and  discharged.  That,  in  pursu- 
ance and  performance,  according  to  the  true  intent  and  meaning  of 
the  said  arrangement  and  agreement,  no  such  suit  in  equity  as 
aforesaid  was  instituted;  and  the  said  household  furniture  was 
taken,  had,  possessed,  and  enjoyed  by  the  said  widow  of  the  said 
Foyson  for  her  own  use  and  benefit.  (The  plea  then  averred  pay- 
ment to  the  plaintiff  and  Lawes,  as  such  executors,  and  *acceptance  [  *249  ] 
by  them  of  the  sum  of  5002.,  upon  the  terms  aforesaid ;  also  pay- 
ment to  Aufrere  of  800^,  payment  to  Wiley  of  1882.,  and  payment 
to  Lawes  of  1092.)  That  the  several  rights  and  equities  of  redemp- 
tion, and  other  rights  of  the  defendants,  as  such  executors  and 
trustees  as  aforesaid,  of  and  in  the  said  several  hereditaments 
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Massey  fii-stly,  secondly,  thirdly,  and  fourthly  above  mentioned,  and  of  and 
JoHNBOK.  ^^  ib^  Baid  goods,  chattels,  and  effects,  and  of  and  in  the  said 
surplus,  if  any,  to  arise  by  sale  thereof  as  aforesaid,  became  and 
were  barred  and  extinguished ;  and  in  consideration  thereof,  and  of 
other  the  premises  aforesaid,  each  of  the  said  several  covenants, 
and  all  debts  and  damages  accrued  due  in  respect  thereof  respec- 
tively, became  and  were,  by  and  with  the  said  agreement  and 
consent,  and  at  the  request  of  the  plaintiff  and  Lawes,  as  such 
executors  and  creditors  as  aforesaid,  and  of  Lawes,  as  such  mort- 
gagee and  covenantee,  and  of  Aufrere  and  Wiley,  as  such  mortgagee 
and  covenantee  respectively,  wholly  satisfied  and  discharged,  accord- 
ing to  the  true  intent  and  meaning  of  the  said  arrangement  and 
agreement.    Verification. 

Beplication.  That  it  was  not  agreed,  nor  did  the  defendants  pay 
to  the  plaintiff  and  Lawes,  nor  did  the  plaintiff  and  Lawes  accept 
or  receive  of  or  from  the  defendants,  the  said  sum  of  money  in  the 
said  first  plea  mentioned,  modo  et  forma.  Upon  which  issue  was 
joined. 

The  cause  was  tried  before  the  Lord  Chief  Baron,  at  the  Norfolk 
Spring  Assizes,  1847.  At  the  commencement  of  the  defendant's 
case  the  learned  Judge  intimated  his  opinion  that  the  agreement 
stated  in  the  plea  could  not  be  proved  unless  it  were  in  writing ; 
and  he  inquired  of  the  defendant's  counsel  whether  there  was  an 
agreement  in  writing.  Upon  receiving  a  reply  that  there  was  not, 
the  learned  Judge  said  that  there  was  no  evidence  to  support  the 
plea,  and  directed  a  verdict  for  the  plaintiff. 

[  *250  ]  Andrews,  in  Easter  Term,  obtained  a  rule  nhi  to  set  ^aside 

the  verdict  and  for  a  new  trial,  on  the  ground  of  misdirection, 
against  which, 

June  21.  Fitzpatrick  {Byles,  Serjt.,  with  him)  showed  cause : 

The  accord  stated  in  the  plea  could  not  be  proved  by  parol.  The 
plea  alleges  an  agreement,  "that  all  the  respective  rights  and 
equities  of  redemption"  of  the  several  mortgages  ''should  be 
thenceforth  wholly  barred,  extinguished,  satisfied,  and  discharged, 
and  that  the  mortgagees  should  thenceforth  become  absolute  owners, 
both  at  law  and  in  equity,  of  the  mortgaged  estates.''  An  equitable 
mortgage  by  the  deposit  of  title-deeds  to  leasehold  property  is  an 
''  interest  in  land  "  within  the  proviso  of  the  2  &  8  Vict.  c.  37,  s.  l[(i) : 
(1)  Repealed  by  S.  L.  E.  Act  (No.  2),  1874. 
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Hodgkinson  v.  Wyatt(i).  The  words  of  that  proviso  are,  ''that  Massct 
nothing  herein  contained  shall  extend  to  the  loan  or  forbearance  jotoson. 
of  any  money  upon  security  of  any  lands,  tenements,  or  heredita- 
ments, on  any  estate  or  interest  therein."  The  language  of  the 
4th  section  of  the  Statute  of  Frauds  is  stronger  than  that  of  the 
statute  of  Victoria.  It  enacts  (2),  that  no  action  shall  be  brought 
to  charge  any  person  upon  any  contract  or  sale  of  lands,  tenements, 
and  hereditaments,  or  any  interest  in  or  concerning  them.''  An 
equity  of  redemption  is  an  interest  in  land  within  the  meaning 
of  that  statute,  and  the  agreement  is  altogether  void :  Carrington 
y.  Roots  (s). 

(Pollock,  C.  B.  :  The  plea  alleges  that  the  money  was  paid  to 
the  several  parties,  and  that  there  was  an  equitable  division  of 
the  assets.) 

Part  performance  will  not  render  available  a  contract  void  by  the 
Statute  of  Frauds.  It  is  true,  that,  in  courts  of  equity,  the  doctrine 
has  been  that  part  performance  dispensed  with  evidence  of  a  written 
agreement.  In  the  case  of  Lord  Gtiernsey  v.  Rodbridges  (4),  which 
was  decided  in  the  6th  of  Anne,  the  Lord  Changellob  says, 
**  Wherever  a  parol  *agreement  is  begun  to  be  put  in  execution,  [  •25i  ] 
and  intended  to  be  continued,  though  there  be  no  writing,  yet  this 
Court  shall  enforce  the  execution  thereof,  notwithstanding  the 
Statute  of  Frauds  and  Perjuries."  Authorities  to  the  same  effect 
are  collected  in  Viner's  Abridg.,  tit.  Contract  and  Agreement,  (I.) ; 
but  in  all  those  cases  there  was  either  an  admission  on  the  record 
of  part  performance,  or  of  some  agreement,  though  not  in  writing, 
which  the  Court  considered  it  a  fraud  to  violate.  It  does  not 
appear  to  have  been  the  practice  to  plead  the  Statute  of  Frauds  to 
a  suit  in  equity :  Cooth  v.  Jackson  (5) ;  and  it  would  seem  from  the 
current  of  cases,  that  a  court  of  equity  did  not  look  upon  a  suit  in 
equity  as  an  action  within  that  statute.  There  is  no  legal  doctrine 
to  the  effect  that  part  performance  will  dispense  with  the  requisites 
of  the  Statute  of  Frauds.  Whithread  v.  Brockhurst  {6)  will,  pro- 
bably, be  cited  as  an  authority  to  the  contrary.  There  the  Lord 
Chancellor  says,  ''There  are  certainly  cases  which  have  con- 
sidered an  agreement,  which  has  been  partly  executed,  as  never 
having  been  within  the  original  view  of  the  statute ;   and  this  has 

(1)  4  Q.  B.  749.  (4)  Gilb.  Eq.  Rep.  3. 

(2)  29  Car.  IE.  c.  3,  s.  4.  (5)  10  B.  R.  190  (6  Ves.  Jr.  16  a). 

(3)  46  B.  B.  583  (2  M.  &  W.  248).  (6)  1  Br.  C.  C.  404. 
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MA88ICT  been  a  ground  to  induce  the  Court  of  King's  Bench,  as  I  am  told, 
joHHsoK.  to  determine  this  case  to  be  entirely  out  of  the  statute/'  There 
does  not  appear  to  be  any  report  of  the  decision  alluded  to ;  and  it 
would  seem,  from  the  subsequent  part  of  the  judgment,  that  the 
Lord  Chancellor  doubted  whether  such  a  doctrine  existed  at  law. 
The  same  point  was  before  the  Court  of  Chancery  in  the  case  of 
Brodie  v.  St,  Paid  (i),  where  Bui^ler,  J.,  is  reported  to  have  said, 
**  As  to  the  part  performance,  courts  of  law  have  lately  adopted  the 
same  sort  of  reasoning  that  prevails  in  this  Court,  that  there  can 
be  but  one  true  construction  upon  the  Statute  of  Frauds.  Whatever 
it  is,  it  olight  to  hold  equally  both  in  courts  of  law  and  of  equity  ; 

[  *252  ]  and  that,  as  it  *is  settled  in  equity  that  a  part  performance  takes  it 
out  of  the  statute,  the  same  rule  shall  hold  at  law.'* 

(Pollock,  C.  B.  :  There  is  no  foundation  for  any  such  doctrine, 
and  you  need  not  further  argue  that  point.) 

The  statute  requires  an  agreement  in  writing;  therefore  the 
allegation  in  the  pTea  must  be  taken  to  mean  an  agreement  in 
writing,  and  no  such  agreement  was  proved. 

The  Court  called  on 

Palmer,  to  support  the  rule : 

The  doctrine  that  part  performance  will  take  a  case  out  of  the 
Statute  of  Frauds  is  recognised  in  Sugden's  Vendors  and  Pur- 
chasers (2),  where  it  is  said:  "There  are  other  cases  taken  out  of 
the  statute,  not  so  much  on  the  principle  of  no  danger  of  perjury 
as  that  the  statute  was  not  intended  to  create  or  protect  fraud.'* 
Among  other  instances,  it  is  said  (3),  "  So,  where  agreements  have 
been  carried  partly  into  execution,  the  Court  will  decree  the  per- 
formance of  them,  in  order  that  the  one  side  may  not  take  advan- 
tage of  the  statute  to  be  guilty  of  fraud."  The  facts  stated  in  this 
plea  would  entitle  the  defendant  to  relief  in  a  court  of  equity,, 
because  the  plaintifif  having  agreed  to  relinquish  part  of  bis  claim 
in  consideration  of  a  similar  agreement  by  the  other  creditors,  it  is 
a  fraud  upon  the  defendant  to  sue  him  on  the  mortgage-deed.  The 
plea  avers  payment  to  each  of  his  share  of  the  assets  ;  that  is  not 
traversed,  so  it  appears  that  some  parties  to  the  agreement  have 
got  all  they  bargained  for,  and  consequently  there  is  a  valid  accord 

(1)  1  Ves.  Jr.  333.  j  (3)  P.  140. 

(2)  Vol.  l,p.  139. 
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and  satisfaction.     The  defendant  is  not  the  original  debtor,  but  has       massbt 
merely  the  duty,  as  execator,  of  distribating  the  assets  of  the      joujtson. 
testator,  and  he  might  prefer  any  one  debt  of  eqaal  degree  to 
another.    In  Powell  on  Mortgages  (i),  it  is  laid  down,  upon  the 
authority  of  *Martin  v.  MoivUn {2),  ih&t  the  words  "lands,  tene-       [•263] 
meats,  and  hereditaments,  in  a  devise,  do  not  include  mortgages." 
A  mortgagee  without  covenant  or  bond  is  a  simple  contract  creditor, 
and  the  mortgage  a  security  only:    Ancaster  v.  Mayer {z).    The 
agreement  between  the  specialty  and  simple  contract  creditors,  that 
each  should  give  up  a  part  of  his  claim,  is  a  sufficient  consideration 
to  constitute  a  new  contract  binding  on  all :  Good  v.  Cheeseman{^), 

Cur,  adv.  mUt. 
The  judgment  of  the  Coubt  was  now  delivered  by 

RoLFB,  B. : 

The  only  question  in  this  case  is,  whether  the  plea,  which  is  a 
very  special  one,  could  be  proved  without  a  note  in  writing.  The 
defendant  was  stopped  in  the  case  by  my  Lord  Chief  Babon,  upon 
the  statement  by  the  defendant's  counsel,  that  he  had  not  any 
such  proof. 

Upon  attentively  considering  the  allegations  in  the  plea,  we  think 
that  it  might  be  proved  by  parol. 

It  is  unnecessary  to  say,  in  this  stage  of  the  proceedings,  whether 
the  plea,  if  proved,  would  be  a  good  bar.  Accord  and  satisfaction 
is  no  bar  to  an  action  for  a  debt  certain  covenanted  to  be  paid ;  but 
this  plea  is  not  meant  to  be  one  simply  of  accord  and  satisfaction ; 
being  in  an  action  against  executors,  it  is  a  sort  of  special  plea  of 
pkne  administravit,  by  an  even  division  of  assets,  a  part  being  given 
up  for  good  consideration.  We  assume  the  plea  to  be  good,  for 
the  purpose  of  disposing  of  the  question,  whether  there  should  be  a 
new  trial. 

The  substance  of  the  plea  is  this,  that  the  plaintiff  was  a 
mortgagee  by  two  mortgages  of  an  estate  which  was  insufficient 
upon  an  estimate  of  its  value  to  pay  the  mortgage-money  due  from 
the  testator ;  that  three  other  mortgagees  were  in  the  same  situa- 
tion, the  estate  realised  to  each  being  *les8  in  estimated  value  [  *264  ] 
than  the  charge  upon  it ;  that  the  defendants  were  devisees  of  the 
real  estate,  and  executors  of  the  deceased  mortgagor ;  that  they  had 

(1)  P.  457.  (3)  1  Br.  C.  C.  465. 

(2)  2  Burr.  979.  (4)  36  E.  K.  574  (2  B.  &  Ad.  328), 
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MAflBKT  received  assets  which,  after  deducting  the  costs  and  expenses 
JoHHBOv.  payable  by  them  in  the  first  instance,  and  in  preference  to  the  debts 
dae  from  the  testator,  and  also  excepting  some  famitare,  amounted 
to  the  deficiency  on  each  mortgage ;  and  thereupon  it  was  agreed 
between  the  plaintiff  and  defendant  and  each  of  the  mortgagees,  as 
the  common  consent  of  all,  and  at  the  request  of  each,  that  no  suit 
should  be  instituted  for  the  administration  of  assets,  and  that  the 
said  balance  of  the  assets,  after  deducting  the  furniture,  which 
should  be  given  to  the  widow,  should  be  divided  rateably  between 
the  different  mortgagees,  and  paid  to  them  in  satisfaction  of  the 
sums  due  to  them  over  and  above  the  estimated  value  of  the 
estates ;  and  that  all  the  respective  rights  and  equities  of  redemp- 
tion, or  other  rights  of  the  defendants,  as  executors  and  trustees 
to  the  mortgaged  property,  should  thenceforth  be  wholly  barred, 
extinguished,  satisfied,  and  discharged,  and  the  mortgagees  should 
thenceforth  become  absolute  owners,  both  at  law  and  in  equity,  of 
the  mortgaged  estates,  and  that  the  covenants  in  the  declaration 
should  be  satisfied  and  discharged  in  consideration  of  the  premises. 
The  plea  then  avers  the  payment  to  each  of  his  share  of  the  assets, 
and  that  the  several  rights  and  equities  of  redemption  of  the 
defendant  were  barred  and  extinguished. 

The  issue  raised  by  the  replication  was,  that  it  was  not  agreed, 
nor  did  the  defendants  pay  to  the  plaintiffs  the  sum  of  money  in 
the  plea  mentioned.  The  averment,  that  the  equities  were  barred 
and  extinguished,  was  not  in  issue ;  and  the  question  is,  whether, 
on  the  traverse  of  the  agreement,  it  was  necessary  to  prove  an 
agreement  in  writing  by  the  defendants  to  convey  or  release  their 
equity  of  redemption. 
[  255  ]  It  must  be  admitted,  that  no  agreement  to  convey  an  equity  of 

redemption  would  be  binding  unless  in  writing,  because  a  court  of 
equity  treats  the  equity  of  redemption  as  the  land  itself — at  all 
events  as  an  interest  in  land ;  and  if,  in  this  case,  it  were  essential 
to  support  the  plea,  that  a  binding  agreement  to  convey  the  equity 
of  redemption  should  be  proved,  the  plea  would  have  been  held  bad 
on  demurrer  for  not  stating  the  contract  to  be  in  writing,  and,  to 
make  it  good,  a  contract  in  writing  must  have  been  proved.  But 
this  plea  would  have  been  held  good  on  demurrer,  even  if  it  had 
been  expressly  stated  that  the  contract  was  by  parol;  for  the 
agreement  by  the  plaintiff,  to  forego  the  balance  of  his  mortgage- 
debt  above  the  value  of  the  estate  on  receiving  his  share  of  the 
assets,  would  be  obligatory  on  him,  and  the  receipt  of  that  share  a 
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satisfaction  for  the  estate,  though  there  was  no  binding  agreement      Masbst 

on  the  defendants  to  convey  the  equity  of  redemption;    for  the      Johnson. 

agreement  of  the  other  mortgagees,  to  take  their  share  also,  is  a 

good  consideration  for  giving  up  the  claim  for  the  residue  of  the 

debt  against  the  defendants.    Without  such  an  agreement  by  all, 

the  plaintiff  and  each  of  the  other  mortgagees  would  have  had  a 

right  to  sue  the  defendants  to  recover  all  the  assets,  which,  in  the 

proper  course  of  administration,  ought  to  have  been  paid  to  the 

specialty  creditors.    Each  would  have  had  his  chance  of  recovering 

so  much  as  would  satisfy  his  debt,  but  the  chance  only,  for  the 

defendants  might  have  paid  one,  or  confessed  judgment  to  one,  and 

left  the  others  totally  or  partially  unpaid,  according  as  the  debt 

paid  absorbed  the  whole  or  only  a  part  of  the  assets.     The  giving 

up  this  chance  by  each  of  getting  the  whole  is  a  good  consideration 

for  each  agreeing  to  take  less  than  the  whole  of  the  assets,  and 

such  a  binding  agreement  of  all,  and  actual  payment  of  the  share, 

is  a  good  satisfaction  of  the  whole.    It  would  be  so  without  any 

stipulation  as  to  barring  or  extinguishing  the  equity  of  redemption ; 

and  it  is  *not  the  less  so  with  the  addition  of  that  stipulation,  though       [  *256  ] 

it  was  not  obligatory  on  the  defendants.      Indeed,  in  a  plea  of 

accord  and  satisfaction,  the  accord,  generally  speaking,  is  not 

obligatory.    Here  the  accord  is  composed  partly  of  the  obligatory 

agreement  of  each  not  to  claim  the  whole  of  the  assets,  and  partly 

of  the  non-obligatory  agreement  by  the  defendants  to  pay  the  debts 

and  yield  up  the  equity  of  redemption.     The  effect  of  it  is  'this : 

the  creditors  bind  themselves  to  take  their  share  and  give  up  the 

residue,  if  the  defendants  will  pay  the  rateable  share  of  each,  and 

give  up  the  equity  of  redemption  ;  and  the  plea  avers  this  to  have 

been  done ;  and  the  replication  denies  only  the  agreement  of  all, 

and  the  fact  of  payment.     We  think,  therefore,  that,  in  this  case, 

there  was  no  necessity  to  prove  an  agreement  in  writing,  and 

certainly,  from  the  form  of  the  allegations  in  the  plea,  the  pleader 

never  meant  to  aver  that  there  was  one.     The  rule  must,  therefore, 

be  absolute. 

Hide  absolute. 
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1W7.  GARWOOD  V.  EDE. 

[  864  ]  {I 'Ex.  264—268 ;  S.  C.  17  L.  J.  Ex.  29 ;  5  Ry.  Cas.  13.) 

An  allottee  of  shares  in  a  Bail  way  Company  provisionaUy  registered,  paid 
a  deposit  of  2L  I2s,  6(f.  per  share,  and  signed  the  subscribers'  agreement, 
which  gave  the  provisional  directors  power  to  carry  on  the  undertaking  or 
any  part  of  it,  or  to  abandon  the  whole  or  any  part  of  it ;  and  out  of  the 
monies  which  should  come  to  their  hands  by  way  of  deposit  or  otherwise, 
to  make  such  deposits  or  investments  as  might  be  required  by  the  standing 
orders  of  Parliament,  and  also  to  pay  salaries,  &c.,  and  also  the  costs  of 
obtaining  Acts  of  Parliament,  &c.,  and  generally  to  apply  such  monies  in 
paying  and  satisfying  all  other  costs,  expenses,  or  liabilities  which  they 
might  incur  in  relation  to  the  undertaking.  The  scheme  proved  abortive 
and  the  Company  was  dissolved  under  the  provisions  of  the  9  &  10  Vict, 
c.  28.  In  an  action  to  recover  back  the  deposit :  Held,  that  the  plaintiff, 
by  executing  the  deeds,  had  authorised  the  directors  to  dispose  of  the 
money,  and  therefore  could  not  recover  back  any  part  of  the  deposit. 

Assumpsit  for  money  had  and  received  for  the  use  of  the  plaintiff, 
and  for  money  due  on  an  account  stated :  Plea,  non  assumpsit. 

At  the  trial  before  Pollock,  C.  B.,  at  the  London  sittings  after 
last  Trinity  Term,  it  appeared  that  the  defendant  was  one  of  the 
provisional  directors  of  a  Company,  provisionally  registered  under 
the  7  &  8  Vict.  c.  110,  called  "The  Direct  Western  Railway 
Company;"  and  that  the  action  was  brought  to  recover  the  sum  of 
521.  108.,  being  the  amount  of  a  deposit  of  21.  12s.  6d.  per  share, 
paid  by  the  plaintiff  on  the  allotment  to  him  of  twenty  shares  in 
the  undertaking.  The  deposit  of  21.  12s.  6d,  per  share  consisted 
of  the  10  per  cent,  allowed  by  the  28rd  section  of  the  above  statute, 
to  be  received  after  provisional  registration,  and  the  residue, 
21.  10s.  was  the  amount  of  deposit  required  by  the  standing  orders 
of  Parliament.  The  plaintiff  had  received  scrip  certificates  for  his 
[  *265  ]  shares,  and  had  ^executed  the  **  Parliamentary  contract,"  and  also 
the  "subscribers'  agreement."  This  latter  deed,  which  was 
between  the  shareholders,  the  provisional  directors,  and  certain 
trustees,  conferred  very  extensive  powers  on  the  provisional 
directors.  Amongst  others,  it  gave  them  "full  power,  in  their 
absolute  discretion,  and  at  such  times  and  in  such  manner  as  they 
should  think  fit,  to  carry  the  undertaking,  or  any  part  thereof,  into 
effect,  with  any  such  variations,  alterations,  modifications,  and 
extensions,  as  were  thereby  authorised,  and  to  abandon  the  whole 
or  any  part  of  the  said  undertaking,  and  generally  to  regulate  and 
manage  the  affairs  of,  or  connected  with,  the  undertaking,  or  other- 
wise concerning  the  said  Company  or  association ;  and  for  that 
purpose  to  cause  such  surveys  and  estimates  to  be  made  as  they 
might  think  advisable,  &c.    And  also  from  time  to  time  to  adopt. 
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carry  into  effect,  or  vary  any  measures  whatsoever  which  they     Garwood 
might  in    their    judgment    consider  necessary  or  expedient  for        sdb. 
obtaining    an  Act    or  Acts  of    Parliament  in  the  next  or  any 
subsequent  Session  of  Parliament,  for  authorising  the  construction 
of  the  said  intended  railway  or  railways,  or  any  part  or  parts 
thereof/'  &c.    The  directors  were  also  to  have  "  full  power,  out  of 
the  money  which  should  come  to  their  hands  or  be  placed  to  their 
credit  by  way  of  deposit  on   payment  of  calls,  or  otherwise  in 
relation  to  the  said  undertaking,  to  make  such  deposits  or  invest- 
ments as  might  be  required  by  the  standing  orders  of  Parliament ; 
and  also  to  pay  and  allow  all  such  fees,  salaries,  commission,  and 
recompense  to  servants  and  other  persons  who  might  be  employed  by 
them,  &c.,  as  they  should  think  right ;  and  generally  to  apply  such 
monies  in  and  towards  the  fulfilment  and  enforcement  of  any  bar- 
gains, engagements,  contracts,  arrangements,  resolutions  or  agree- 
ments, into  which  they  might  have  entered,  or  into  which  they  were, 
by  that  deed,  empowered  to,  and  should  or  might  enter  for  all  or  any 
of  the  purposes  aforesaid,  &c.,  and  towards  the  costs  of  any  works 
or  proceedings  connected  therewith,  and  in  or  "^towards  the  solicit-       I  *266  ] 
ing,  supporting,  or  opposing  a  bill  or  bills  in  Parliament  as  therein 
mentioned,  and  in  obtaining  the  necessary  Act  or  Acts  for  carrying 
out  the  aforesaid  undertaking  or  any  part  or  parts  thereof,  or  in  bring- 
ing the  merits  of  the  said  undertaking,  or  any  part  thereof,  before 
Parliament  as  a  project,  and  generally  in  paying  and  satisfying  all 
other  costs,  charges,  and  expenses  or  liabilities,  which  they  or  any  or 
either  of  them  might  sustain  or  incur,  or  which  might  have  been 
already  sustained  or  incurred  in  relation  to  the  said  undertaking,  or 
otherwise  in  pursuance  of,  or  by  virtue  of,  or  consistently  with  these 
presents,  or  in  the  execution  or  enforcement  of  the  agreements,  pro- 
visoes, and  stipulations  therein  contained,  or  any  or  either  of  them." 
The  undertaking  proved  abortive  in  consequence  of  the  requisite 
capital  not  having  been  raised,  and  in  the  year  1847  the  Company 
was  dissolved  under  the  provisions  of  the  9  &  10  Vict.   c.  28. 
It  was  conceded  that  no  fraud  could  be  imputed  to  the  directors, 
and  that  the  whole  amount  of  the  deposits  had  been  expended. 
On  the  part  of  the  defendant  it   was   submitted,   that   the  case 
was  distinguishable  from  Wahtab  v.  Spottiswoode  (i),  inasmuch  as 
the  plaintiff  had  executed  the  "  subscribers'  agreement,"  which  pre- 
cluded him  from  maintaining  the  action.    The  Lord  Chief  Baron 
was  of  that  opinion,  and  directed  a  verdict  for  the  defendant. 

(1)  71  B.  E.  740  (15  M.  &  W.  501). 

42—2 
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Gabwood  Knowles  now  moved  to  set  aside  the  verdict,  and  for  a  new 

Kdk.  fcrial : 

It  is  conceded  that  the  plaintiff  is  not  entitled  to  recover  back 
that  portion  of  the  deposit  which  was  paid  for  the  general  purposes 
of  the  undertaking ;  bat  with  respect  to  the  10  per  cent,  which  was 
paid  for  a  specific  purpose,  the  directors  had  no  power  to  apply  it 
to  any  other  purpose. 

(Parke,  B.  :    The  "subscribers'  agreement"  provides  that  the 
[  *267  ]      deposits    may    be    applied   in    payment    of    any   ^charges  and 
expenses.) 

The  shareholders  must  have  intended  to  limit  the  power  of  the 
directors  to  that  portion  of  the  deposits  which  was  raised  by  them 
for  the  general  purposes  of  the  undertaking.  Their  authority  to 
receive  the  10  per  cent,  depends  upon  the  7  &  8  Vict.  c.  110,  s.  23, 
which  enables  the  directors  of  a  Company  provisionally  registered 
(amongst  other  things)  to  allot  shares  and  receive  deposits  by  way 
of  earnest  thereon,  at  a  rate  not  exceeding  10s.  for  every  1007.,  on 
the  amount  of  every  share  in  the  capital  of  the  intended  Company, 
and  also  in  the  case  of  Companies  for  executing  any  railway,  &c. 
which  cannot  be  carried  into  effect  without  the  authority  of 
Parliament,  in  addition  to  and  exclusive  of  such  sum  of  10«.  per 
100{.,  such  further  sum  per  lOOL  on  the  amount  of  every  such 
share  as  may  be  required  by  the  standing  orders  of  either  House  of 
Parliament,  to  be  deposited  before  the  obtaining  of  an  Act  of 
Parliament  for  enabling  the  Company  to  execute  such  work.  It 
cannot  be  supposed  that  the  shareholders  would  authorise  the 
directors  to  dispose  of  the  10  per  cent,  in  a  manner  in  which  it 
could  not  be  legally  appropriated.  The  subscribers*  agreement 
must,  therefore,  be  construed  with  reference  to  the  provisions  of 
that  Act,  and  as  applying  to  that  part  of  the  deposit  which  was 
paid  for  general  purposes  only. 

(Pollock,  C.  B.  :  The  execution  of  the  deed  has  given  the 
defendant  a  joint  interest  in  the  general  adventure,  and  that 
distinguishes  the  case  from  WaUtab  v.  Spottiswoode.  There  the 
purpose  for  which  the  money  was  paid  wholly  failed,  and  the  plaintiff 
never  was  jointly  interested  with  the  defendant  in  the  undertaking. 
Here  the  plaintiff  has  obtained  his  scrip  on  payment  of  the  deposit, 
and  has  by  deed  entered  into  a  new  contract,  whereby  he  became 
associated  with  the  defendant  in  a  common  adventure.) 
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It  18  submitted  that  the  deed  has  not  created  a  partnership.  Qabwood 

V. 

(AiiDBRSON,  B. :  Why  may  not  any  number  of  persons  agree  by        ^^^ 
deed  to  dispose  of  their  own  money  ? 

Pabke,  B.  :  *  Suppose  the  terms  of  the  deed  had  been  that  the      [  *268  ] 
directors  should  receive  the  deposit  of  10  per  cent,  in  order  that  it 
might  be  paid  in  under  the  orders  of  Parliament,  and  that  if  the 
scheme  was  abandoned  they  should  be  at  liberty  to  apply  it  in 
discharge  of  any  expenses :  that  would  have  been  perfectly  legal.) 

The  words  of  this  deed  are  different. 

(Pabke,  B.  :  They  amount  very  nearly  to  that :  the  directors  are 
empowered  to  go  on  with  the  undertaking,  or  any  part  of  it,  and  to 
employ  the  money  which  may  come  to  their  hands  ''in  paying 
and  satisfying  all  costs,  charges,  and  expenses  or  liabilities,  which 
they  might  sustain  or  incur  in  relation  to  the  undertaking  or  other- 
wise, in  pursuance  of,  or  by  virtue  of,  or  consistently  with  those 
presents."  So  that  the  effect  Of  the  agreement  is,  that  if  the 
undertaking  went  on,  the  money  was  to  be  deposited  under  the 
standing  orders  of  Parliament,  but  if  it  failed,  the  directors  were 
empowered  to  dispose  of  it  in  payment  of  any  expenses.  Con- 
sequently, there  never  was  a  time  when  this  was  money  had  and 
received  by  the  defendant  for  the  use  of  the  plaintiff.) 

Ride  refused. 

,       CLEMENTS  v.  TODD.  mr. 

(1  Ex.  268—270 ;  8.  C.  17  L.  J.  Ex.  31.)  ^^^ 

The  plaintiff  signed  an  application  for  shares  in  a  Bailway  Company  [  268  ] 
provisionally  registered.  The  application  contained  the  usual  undertaking 
to  sign  the  subscribers*  agreement  and  Parliamentary  contract  when 
required.  The  plaintiff  had  no  letter  of  allotment,  but  having  paid  the 
deposit,  received  scrip  certificates  in  the  usual  form,  stating,  that  **  the 
subscribers'  agreement  and  Parliamentary  contract  had  been  signed  by  the 
person  to  whom  the  certificate  was  issued."  The  plaintiff,  in  fact,  never 
signed  either  the  subscxibers'  agreement  or  Parliamentary  contract.  The 
scheme  having  proved  abortive ;  in  an  action  to  recover  back  the  deposit : 
Held,  that  the  plaintiff  had  placed  himself  in  the  same  situation  as  if  he 
had  signed  the  subscribers*  agreement  and  Parliamentary  contract,  and 
could  not  recover. 

Assumpsit  for  money  had  and  received  by  the  defendant  for  the 
plaintiff's  use.     Flea,  nan  assumpsit 

At  the  trial  before  Pollock,  G.  B.,  at  the  Middlesex  sittings  after 
last  Term,  it  appeared  that  the  action  was  brought  *to  recover  a      [  *26i)  ] 
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Clbments  deposit  of  2/.  2s.  per  share  on  500  shares  in  a  Railway  CJompany 
Todd.  provisionally  registered,  and  called  "  The  Hull  and  Lincoln  Direct 
Railway  Company."  The  prospectus  stated  the  number  of  shares 
to  be  25,000.  The  defendant  was  one  of  the  managing  directors  of 
the  Company,  and  the  deposit  was  paid  under  the  following  circum- 
stances: The  day  after  the  Parliamentary  deposit  was  paid  into 
the  Bank  of  England,  and  the  subscribers'  agreement  and  Par- 
liamentary contract  lodged  at  the  Private  Bill  Office,  the  plaintiff 
came  to  the  office  of  the  Company  and  signed  an  application  for 
shares,  containing  the  usual  undertaking  to  sign  the  subscribers' 
agreement  and  Parliamentary  contract  when  required.  There  was 
DO  letter  of  allotment,  but  there  was  a  minute  in  the  company's 
books,  that  500  shares  were  to  be  allotted  to  the  plaintiff  on  pay- 
ment of  the  deposit.  The  plaintiff  paid  the  deposit,  and  a  day  or 
two  afterwards  received  the  scrip  certificates,  for  which  he  gave  the 
usual  receipt.  The  plaintiff  never  signed  the  subscribers'  agree- 
ment or  the  Parliamentary  contract,  but  the  scrip  certificate  stated, 
that  ''The  subscribers'  agreem^t  and  parliamentary  contract 
having  been  signed  by  the  person  to  whom  this  certificate  is  issued 
for  the  number  of  shares  mentioned  therein,  and  a  deposit  of 
21,  2«.  per  share  having  been  paid  thereon,  the  shares  have  been 
registered  in  the  Company's  books."  The  scheme  ultimately 
proved  abortive,  onlj'  13,000  shares  having  been  subscribed  for. 
The  LoBD  Chief  Baron  left  it  to  the  jury  to  say,  first,  whether  the 
scheme  was  a  hondfide  one,  and  honestly  intended  to  be  prosecuted; 
secondly,  whether,  when  the  plaintiff  took  the  scrip,  he  intended  to 
place  himself  in  the  same  situation  as  if  he  had  been  an  original 
subscriber.  The  jury  found  both  questions  in  the  affirmative,  and 
a  verdict  was  given  for  the  defendant. 

Watson  now  moved  for  a  rule  to  show  cause  why  the  verdict 
should  not  be  set  aside  and  a  new  trial  had  : 

[270]  The  directors  were  not  justified  in  applying  to  Parliament  until 

all  the  shares  had  been  subscribed  for.  There  is  no  evidence  of  any 
valid  and  binding  contract.  The  plaintiff  applies  for  shares  in  an 
undertaking,  which  was  to  have  25,000  shareholders,  but  only 
18,000  shares  were  sold.  The  application  for  shares  and  the 
delivery  of  scrip  certificates  amount  to  nothing ;  and  as  the  scheme 
ultimately  failed,  the  case  falls  within  the  principle  of  Walitab  v. 
Spottisicoode  (i). 

(1}  71  E.  R.  740  (15  M.  &  W.  501), 
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(Albbrson,  B.  :    The  plaintiff  paid  bis  money  on  the  same  terms     Clbmkhts 
as  the  persons  who  signed  the  deed.)  To^. 

Scrip  certificates  are  a  mere  token,  saleable  in  the  market,  and  not 
evidence  of  a  contract. 

(BoLFB,  B. :  The  jary  have  found  that  the  plaintiff  is  in  the  same 
situation  as  if  be  had  signed  something  which,  inter  alia,  precludes 
him  from  recovering. 

Fabke,  B.  :  There  is  evidence  that  the  plaintiff  put  himself  in  the 
same  situation  as  regards  the  defendant,  as  if  he  had  signed  the 
Parliamentary  contract.) 


Per  CuRiAii : 
It  is  clear  there  ought  to  be  no  rule. 


Rule  refused. 


EGGINGTON  v.   CUMBERLEDGE. 

1847 
(1  Ex.  271-272  ;  S.  C.  16  L.  J.  Ex.  283 ;  11  Jur.  932.)  jyj^  \ 

In  an  action  on  an  attorney's  bill  against  a  member  of  the  provisional  ^ 

committee  of  a  Bailway  Company,  it  appeared  that  the  plaintifiF,  who  was  ^  ***■  J 
employed  as  local  agent  and  attorney,  sent  his  bill  to  the  residence  of  the 
solicitor  of  the  Ck>mpany,  who  laid  it  on  one  occasion  before  the  committee 
when  the  defendant  was  present,  and  on  another  occasion  it  was  laid  before 
the  committee  by  the  secretary  when  the  defendant  was  absent :  Held,  a 
sufficient  delivery  of  the  bill  within  the  Solicitors  Act,  1843  (6  &  7  Vict, 
c.  73),  8.  37. 

Assumpsit  for  work  and  ]alx)ur  as  an  attorney  and  solicitor,  and 
on  an  account  stated. 

Pleas,  non  assumpsit  and  that  no  signed  bill  had  been  delivered 
as  required  by  the  statute  6  &  7  Vict.  c.  73,  s.  87. 

At  the  trial  of  the  cause,  before  Coleridge,  J.,  at  the  last  Assizes 
at  Stafford,  it  appeared  that  the  plaintiff  had  been  employed  as  local 
agent  and  attorney  by  the  defendant,  who  was  one  of  the  provisional 
committee  of ''  The  Birmingham  and  Manchester  Direct  Bailway 
Company."  The  defendant  had  attended  meetings,  and  on  several 
occasions  had  taken  the  chair,  and  had,  in  other  matters,  taken  a 
share  in  the  management  of  the  scheme.  At  a  meeting  of  the 
committee,  at  which  the  defendant  was  not  present,  in  January, 
1846,  the  general  solicitor  of  the  Company  was  ordered  to  write  to 
the  plaintiff  and  request  him  to  send  his  bill.  This  the  solicitor 
accordingly  did,  and  the  plaintiff  sent  him  his  bill  inclosed  in  a 
letter,  which  was  received  by  him  at  his  own  residence.     The  bill 
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was  laid  before  the  committee  on  the  13th  of  January,  the  defendant 
being  then  present,  and  on  the  14th  it  was  laid  by  the  secretary 
before  another  meeting,  when  the  defendant  was  not  present  This 
action  was  brought  in  June,  1847.  It  was  contended  by  the 
defendant's  counsel,  that  these  facts  were  not  sufficient  evidence  of 
a  delivery  of  the  bill  to  satisfy  the  requisites  of  the  statute.  The 
learned  Judge  directed  a  verdict  to  be  entered  for  the  plaintiff, 
reserving  leave  to  the  defendant  to  enter  a  nonsuit  or  a  verdict. 

Wliateley  now  moved  accordingly  : 

The  question  is,  whether  the  plaintiff's  bill  was  delivered  to  the 
defendant.  It  is  submitted  that  there  was  not  such  a  delivery  as 
the  statute  requires.  The  S7th  sect,  of  the  6  &  7  Vict.  c.  78,  enacts, 
that  no  attorney  or  solicitor  shall  maintain  any  action  *for  the 
recovery  of  his  fees,  &c.,  until  the  expu*ation  of  one  month  after 
such  attorney  or  solicitor  ''shall  have  delivered  unto  the  party  to  be 
charged  therewith,  or  sent  by  the  post  to,  or  left  for  him,  &c.,  a  bill 
of  such  fees,  &c."  Here  the  bill  was  sent  to  the  residence  of  the 
solicitor  of  the  Company,  who  had  no  authority  from  the  defendant 
to  receive  it.  The  case  of  Eicke  v.  Nokes  (i)  is  in  the  defendant's 
favour,  and  shows  that  the  statute  should  be  strictly  followed.  In 
that  case  a  bill  had  been  delivered  at  a  particular  place,  which  was 
not  shown  to  be  the  defendant's  abode,  and  the  bill  was  afterwards 
given  to  the  clerk  of  the  defendant's  attorney,  who  attended  the 
taxation  of  costs.  Lord  Tenterdbn  said,  *'  when  an  Act  of  Parlia- 
ment requires  a  particular  thing,  I  must  see  that  it  is  proved,"  and 
he  nonsuited  the  plaintiff. 

(Fakke,  B.  :  The  bill  in  the  present  case  was  laid  before  a  meeting 
of  these  persons  who  were  partners  with  the  plaintiff,  and  it  was  in 
the  possession  of  the  secretary. 

Alderson,  B.  :  In  the  case  you  cite,  it  did  not  appear  that  the 
bill  came  into  the  defendant's  possession  a  month  before  the  action 
was  commenced ;  here  the  bill  was  laid  before  the  committee  upon 
one  occasion  when  the  defendant  himself  was  present ;  that  surely 
is  evidence  of  a  delivery  of  the  bill  to  him.) 

It  is  submitted  that  the  requisites  of  the  statute  should  be  strictly 
observed,  and  that  a  constructive  delivery  is  not  sufficient. 


(1)  1  Moo.  &  Mai.  303. 


▼OL.  LxxiY.]  1847.    EX.     1  EX.  272. 

Pollock,  C.  B.  : 

There  ought  to  be  no  rule.  In  the  case  cited,  it  does  not  appear 
that  the  bill  reached  the  hands  of  the  attorney's  clerk  one  month 
before  the  commencement  of  the  action.  Here  the  bill  came  into 
the  possession  of  parties  who  might  have  been  sued  jointly  with 
the  defendant.  It  was,  therefore,  a  sufficient  delivery  to  the 
defendant. 

Parkb,  B.,  Alderson,  B.,  and  Bolfe,  B.,  concurred. 

Rule  refused. 
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DOE  D.  STEICKLAND  v.   WOODWARD. 

(1  Ex.  273—278 ;  S.  C.  17  L.  J.  Ex.  1.) 

The  rector  and  lord  of  the  manor  of  B.  by  one  grant  demised  for  three 
lives,  at  one  aggregate  holding,  and  at  one  undivided  rent,  three  ancient 
tenements  originaUj  held  of  the  manor  under  distinct  grants  and  at 
distinct  rents.  The  same  rector  afterwards  disposed  of  the  reversion  in  fee 
under  the  provisions  of  the  Land-tax  Bedemption  Act,  42  G^.  HI.  c.  116 : 
Held,  that  though  the  grant  for  lives  might  be  void  unless  sanctioned  by  a 
special  custom  in  the  manor,  yet  the  purchaser  of  the  reversion  had  a  good 
title,  the  sale  being  approved  of  by  the  Land-tax  Commissioners. 

Ejectment  on  a  demise  dated  the  9th  of  April,  1847,  for  lands 
situate  in  the  chapelry  of  Norton,  in  the  parish  of  Bredon,  in  the 
county  of  Worcester. 

At  the  trial  before  Erie,  J.,  at  the  last  Assizes  for  Worcestershire, 
it  appeared  that  the  lessor  of  the  plaintiff  was  rector,  and  as 
rector  lord  of  the  manor  of  the  rectory  of  Bredon,  in  the  county  of 
Worcester.  The  lands  in  question  were  originally  held  of  the 
manor  by  copyhold  grants  for  lives,  the  first  on  the  court  roll  com- 
mencing in  1762,  and  were  from  time  to  time  renewed  until  the 
year  1884,  when  they  were,  with  other  premises  held  of  the  manor, 
sold  under  the  Land-tax-  Bedemption  Act  (42  Geo.  III.  c.  116), 
for  the  purpose  of  redeeming  a  portion  of  the  land-tax  charged  on 
the  rectory.  The  last  grant  of  the  lands  in  question  was  by  the 
Bev.  John  Keysall,  the  then  rector,  at  a  court  baron  holden  on  the 
2nd  September,  1826,  and  that  grant,  which  was  for  three  lives, 
comprised  in  it  in  one  aggregate  holding,  and  at  one  aggregate 
undivided  rent,  three  ancient  tenements  originally  held  of  the 
manor  under  distinct  ^ants,  and  at  distinct  rents.  There  were 
two  other  instances  on  the  court  rolls  (in  prior  grants)  of  the 
union  in  one  grant  of  copyhold  tenements  formerly  held  of  the 
manor  by  distinct  grants.    By  indenture  dated  the  29th  of  August, 


1847. 

Nov.  6. 

[278] 
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DoK  d.  1884,  between  John  Keysall,  the  said  rector  and  lord  of  the  manor 
SxtticKLAND  ^j  Bredon,  the  Land-tax  Commissioners,  and  Mary  Anne  Thackery, 
Woodward.  ^\^q  g^id  J.  Key  sail  did,  in  consideration,  »&c.,  grant,  bargain,  sell, 
and  convey,  and  the  said  Commissioners  did  thereby  confirm  onto 
the  said  M.  A.  Thackery,  the  reversion  in  fee  in  the  premises  com- 
prised in  the  grant  of  the  2nd  of  September,  1826,  to  hold,  &c., 
discharged  of  all  land-tax,  &c.  The  defendant  deduced  his  title 
under  Thackery.  The  learned  Judge  directed  the  jury  to  find 
for  the  defendant,  and  intimated  his  opinion  that  the  court  rolls 
[  *274  ]  ^afforded  evidence  of  the  existence  of  a  special  custom  in  the 
manor  to  unite  in  one  grant  tenements  originally  held  under  dis- 
tinct grants  and  at  distinct  rents ;  but,  assuming  the  grant  of  1826 
to  be  invalid,  his  Lordship  thought  that  the  defendant  had  one 
indefeasible  title  under  the  sale  in  1834,  for  the  redemption  of  the 
land-tax,  as  that  conveyance  could  cause  no  injury  to  the  successor, 
inasmuch  as  if  the  grant  of  1826  were  void,  the  rector  might,  before 
the  sale,  have  made  a  new  valid  grant  for  three  lives,  and  have 
taken  the  fine. 

Hodgson  now  moved  for  a  new  trial,  on  the  ground  of  mis- 
direction : 

The  leaiTied  Judge  was  wrong  in  the  view  which  he  took  at  the 
trial.  The  opinion  which  he  expressed,  as  to  there  being  evidence 
of  a  special  custom  in  the  manor  to  unite  in  one  grant  tenements 
originally  held  under  distinct  grants,  is  at  variance  with  the  decision 
of  the  Court  of  Queen's  Bench  in  Dot*  d.  Rayer  v.  Strickland  (i). 
The  grant  of  1826  was  void.  Lord  Coke,  in  his  "  Compleat  Copy- 
holder," sect.  41,  says — **  In  voluntary  admittances  the  lord  is  an 
instrument,  for  though  it  is  in  his  power  to  keep  the  land  in  his 
own  hands,  or  to  dispose  of  it  at  his  pleasure,  and  to  that  intent 
he  may  be  reputed  as  absolute  owner ;  yet,  because  in  disposing 
of  it  he  is  bound  to  observe  the  custom  precisely  to  every  point, 
and  can  neither  in  estate  nor  tenure  bring  in  any  alteration  in  this 
respect,  the  law  accounts  him  his  custom's  instrument." 

(Parke,  B.  :  Assuming  the  grant  of  1826  to  be  invalid,  the 
defendant  has  a  title  under  the  Land-tax  liedemption  Act.) 

The  bargain  and  sale  under  that  Act  would  only  pass  such  estate 

as  the  rector  was  able  to  grant.    The  42  Geo.  III.  c.  116,  s.  69, 

enabled  the  rector  to  sell  the  '*  reversion  of  copyhold  lands  granted 

(I)  o7R.  R.  792  (2  Q.  B.  792). 
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according  to  the  custom  of  the  manor  for  life  or  lives ;  "  but,  if  the       Dob  d. 
grant  of  1826  was  void,  the  rector  had  an  *e8tate  in  possession,     '^^^^^^^^^ 
which  could  not  be  conveyed  infuturOf  to  take  effect  as  a  reversion,    woodward. 

[  •276  ] 

(AxDBRSON,  B. :  You  say  that  a  greater  quantity  of  estate  has 
been  sold  than  was  necessary  for  the  purpose  of  redeeming  the 
land-tax.  The  95th  section  makes  the  Commissioners  judges  of 
the  quantity  of  estate  to  be  sold,  and  they  have  determined  it. 

BoLFE,  %. :  Assuming  that  the  grant  was  void,  why  should  not 
the  Commissioners  leave  it  as  it  was  ?  Is  there  any  reason  why 
they  should  put  the  parties  to  the  expense  of  three  grants  ?) 

There  is  no  evidence  that  the  Commissioners  were  aware  of  the 
fact  of  the  union  of  the  three  tenements  in  one  grant.  The  bargain 
and  sale  was  an  illegal  exercise  of  the  powers  given  by  the  Act. 
The  Commissioners  supposed  that  they  were  disposing  of  a  rever- 
sionary interest,  whereas  it  was  in  truth  an  estate  in  possession. 
A  power,  whether  given  by  Act  of  Parliament  or  by  will,  must  be 
strictly  followed.  In  Cockerell  v.  Chobneleyii),  a  testator  by  his 
>\ill  devised  his  lands  to  trustees,  with  a  power  of  sale.  The 
trustees  sold  the  estate,  but  as  it  was  supposed  that  the  tenant  for 
life  without  impeachment  of  waste  was  entitled  to  the  produce  of 
the  growing  timber,  the  deed  for  carrying  the  contract  of  sale  into 
effect  recited,  that  the  trustees  had  sold  the  lands  for  a  certain 
sum,  and  that  the  tenant  for  life  had  sold  the  timber  then  standing 
thereon  for  a  certain  other  sum.  The  purchase-money  of  the 
estate  was  paid  to  the  trustees,  and  invested  according  to  the 
directions  in  the  will;  the  value  of  the  timber  was  paid  to  the 
tenant  for  life :  and  it  was  held  that  such  execution  of  the  power 
w^as  bad,  and  not  cured  by  the  subsequent  investment  by  the  tenant 
for  life,  according  to  the  directions  in  the  will,  of  the  money  which, 
under  a  mistake  of  the  law,  had  been  thus  paid  over  to  him. 

(Parke,  B.  :  The  distinction  between  that  case  and  the  present 
is,  that  there  the  purchaser  had  only  such  title  as  the  vendor  could 
*give  him ;  here  there  has  been  what  may  be  termed  a  judicial  [  *276  ] 
confirmation  of  the  sale.  The  lord  could  not  convey  without  the 
sanction  of  the  Commissioners,  and  they  have  given  their  sanction ; 
unless,  therefore,  the  judgment  of  the  Commissioners  can  be 
impeached  on  the  ground  of  fraud,  the  sale  is  valid.) 

(1)  53  B.  E.  172  (1  CI,  &  Fin.  60 ;  10  B.  &  C.  564), 
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DoEd.       The  rector  has  only  received  the  price  of  the  reversion,  whereas  he 
r.  sold  an  estate  m  possession. 

WOODWABD. 

(Pollock,  G.  B.  :  The  case  of  CockereU  v.  Cholmeley  has  no  bearing 
on  this  case.  The  rector  sold  all  his  interest,  and  the  Commis- 
sioners approved,  as  the  Act  requires,  of  the  sale :  then  why  are 
we  to  set  it  aside  ?) 

The  Commissioners  acted  under  the  belief  that  it  was  only  an 
estate  in  reversion. 

Pollock,  C.  B.  : 

There  ought  to  be  no  rule.  It  is  a  satisfaction  to  know  that  if 
our  decision  be  wrong,  the  lessor  of  the  plaintiff  may  bring  another 
action  of  ejectment,  and  if  the  Judge  at  the  trial  should  rule  in  th& 
same  way  as  in  the  present  case,  a  bill  of  exceptions  may  be 
tendered,  which  wiU  bring  the  question  before  a  superior  Court. 
It  is  unnecessary  to  go  at  any  length  into  the  grounds  upon  which 
our  judgment  proceeds,  because  they  were  fully  shown  in  the  course 
of  the  argument.  It  is  said  that  the  grant  of  1826  is  void,  because 
it  united  in  one  grant  the  three  tenements  which,  it  is  conceded^ 
might  have  been  granted  separately.  That  objection  is  of  a  purely 
technical  nature,  and  if  pointed  out  to  the  Commissioners  might 
have  been  rectified.  It  may  be  that  the  Commissioners,  on  being 
told  of  the  defect,  considered  that  it  made  no  difference  whether 
the  rector,  who' intended  to  grant,  and  so  understood  the  deed,, 
conveyed  by  three  grants  or  one,  and  therefore  they  approved  of 
what  had  been  done.  Why,  then,  are  we  to  say  that  the  grant  is 
void  ?  It  does  not  appear  that  there  was  any  fraud  in  the  trans- 
action. All  that  we  have  to  inquire  into  is,  whether  the  substantial 
and  proper  price  was  paid.  It  appears  that  it  was ;  and  we  ought 
[  *277  ]  not  to  ^interfere,  as  there  was  a  valid  bargain  and  sale  of  this 
property,  and  the  money  was  paid,  and  no  fraud  is  imputed. 

Pabke,  B.  : 

I  am  of  the  same  opinion.  It  is  quite  clear  that  my  brother 
Erle  was  right  in  directing  a  verdict  for  the  defendant.  Whether 
or  no  he  was  right  in  the  opinion  he  expressed  as  to  the  existence 
of  a  special  custom  in  the  manor  to  unite  in  one  grant  tenements 
which  had  been  previously  conveyed  by  distinct  grants,  it  is  not 
necessary  to  determine,  because  the  defendant  claims  under  a 
bargain  and  sale,  and  also  under  the  Land-tax  Redemption  Act. 
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His  title  is  under  that  Act.     It  is  objected  that  the  prior  incumbent       Dob  d. 
did  not  receive  an  adequate  consideration  for  the  sale  of  the  tene-  t, 

ments,  because  he  sold  the  reversion  upon  a  grant  of  three  lives,  ^^^dwabd. 
and  received  the  price  of  the  reversion  only,  when  it  was  in  fact  an 
estate  in  possession.  The  deed  is  a  conveyance  of  all  his  interest 
in  the  premises  under  the  provisions  of  the  Land-tax  Bedemption 
Act,  and  if  no  adequate  consideration  had  been  paid,  the  deed  would 
have  been  simply  void  as  against  him.  But  the  objection  is  to  the 
conveyance  of  the  reversion,  and  not  to  the  inadequacy  of  the  price. 
If  the  defendant  had  derived  his  title  under  copy  of  court-roll,  it 
might  have  been  void  as  against  a  succeeding  lord  of  the  manor. 
But  the  Act  of  Parliament  provides  that  the  decision  of  the  Com- 
missioners shall  be  conclusive  as  to  the  adequacy  of  the  price,  and 
it  enables  the  Commissioners  to  dispose  of  so  much  of  the  property 
as  they  shall  deem  sufScient  for  the  purposes  of  the  Act.  The 
meaning  of  that  is,  that  the  approbation  of  the  Commissioners, 
together  with  the  conveyance  by  the  tenant  for  life,  shall  be  a  good 
title,  unless  impeached  by  fraud.  That  being  so,  the  defendant 
claims  under  the  Act  of  Parliament,  and  his  title  must  be  taken 
to  be  valid,  unless  impeached  by  fraud,  of  which  there  is  no 
pretence  here. 

Alderson,  B.  :  [  278  ] 

I  am  of  the  same  opinion.  It  is  argued  that  the  grant  of  1826 
is  void.  It  may  be  so ;  but  if  there  was  a  special  custom  in  the 
manor  for  the  lord  to  unite  separate  tenements  in  one  grant,  that 
might  be  done.  How  do  we  know  that  there  was  not  such  a  custom, 
and  that  the  Commissioners  had  not  proof  of  that  custom  before 
them  ?  The  Commissioners  may  have  done  perfectly  right,  as  well 
in  law  as  in  justice. 

EoLFB,  B. : 

I  am  of  the  same  opinion,  and  I  merely  add  a  few  words  in  order 
that  it  may  not  be  supposed  that  this  decision  militates  against  the 
case  of  Cockerel!  v.  Cholmeley  (i).  That  case  was  decided  on  this 
principle,  that  if  a  conveyance  is  not  in  accordance  with  a  power, 
it  is  no  answer  to  say,  that  what  was  done  might  have  been  done 
in  some  other  form.  Apply  that  principle  to  the  present  case.  If 
the  question  had  turned  upon  whether  a  sale  of  the  reversion  of 

(1)  53  R.  R  172  (1  CL  &  Fin.  60 ;  10  B.  &  C.  564). 
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DoBd.       the  land  of  the  three  tenements  in  one  grant  was  good,  it  would  be 
I,,  no  answer  to  say  that  if  the  grantee's  attention  had  been  called  to 

WOODWARD,  j^  ^^  ijJjq  ijJjjj^^  Yie  might  have  set  it  right.  Such  a  case  would  have 
been  analogous  to  Cockerell  v.  Cholmeley.  Here  the  grant  is  made 
valid  by  reason  of  the  bargain  and  sale  under  the  Act  of  Parliament. 
It  may  be  that  the  grant  was  void,  but  that  makes  no  difference ; 
the  Parliamentary  sanction  is  good,  and  it  is  immaterial  whether 
the  Commissioner  giving  such  sanction  knew  all  the  facts  or  not. 

Rule  refund. 


i'**^.  AUGU8TIEN  v.   CHALLIS  and  Another. 

irov.s. 

(1  Ex.  279—280;  S.  C.  17  L.  J.  Ex.  73.) 

r  279  1 

^        ^  In  an  action  against  a  sheriff  for  negligence  in  not  levying  under  a  writ 

otfi,/a.y  the  defence  was  that  the  sheriff  had  withdrawn,  on  notioe  from 

the  landlord  that  rent  was  due.    At  the  trial  the  landlord  stated  that  rent 

was  due,  but  on  cross-examination  it  appeared  that  the  execution  debtor 

held  under  a  lease  which  was  not  produced :  Held»  that  the  fiict  of  rent 

being  due  could  not  be  proved  without  production  of  the  lease,  and  that  the 

plaintiff  was  entitled  to  a  verdict. 

Gabb  against  the  Sheriff  of  Middlesex,  for  negligence  in  not 
levying  on  the  goods  of  one  St.  Leger,  under  a  writ  of  fieri  facias 
issued  upon  a  judgment  recovered  by  the  plaintiff,  and  indorsed  to 
levy  601.  15«.  lOd. 

Pleas,  Not  guilty ;  and  that  St.  Leger  had  not  any  goods  in  the 
defendants'  bailiwick  whereof  the  defendants  could  have  levied  the 
monies  indorsed  on  the  writ.     Issues  thereon. 

At  the  trial  before  Flatt,  B.,  at  the  Middlesex  sittings  in  the 
present  Term,  it  appeared  that  the  sheriff  had  seized  under  the 
writ  certain  goods  in  St.  Leger's  house,  but  had  withdrawn  upon 
receiving  notice  from  the  landlord  that  rent  was  due.  A  distress 
was  afterwards  put  in  by  the  landlord,  under  which  18Z.  was 
realised.  The  landlord,  who  was  called  as  a  witness  for  the 
defendant,  stated  that  46Z.  was  due  to  him  for  rent ;  but  on  cross- 
examination,  it  appeared  that  St.  Leger  held  under  a  lease  which 
was  not  produced.  It  was  objected,  on  behalf  of  the  plaintiff,  that 
the  fact  of  rent  being  due  could  not  be  proved  except  by  pro- 
ducing the  lease.  The  learned  Judge  was  of  that  opinion,  but 
submitted  the  case  to  the  jury,  who  found  that  rent  was  due,  and 
that  the  sheriff  had  notice  of  it.  Under  his  Lordship's  direction,  a 
verdict  was  found  for  the  plaintiff  for  18/.,  leave  being  reserved  to 
the  defendant  to  move  to  enter  a  verdict  for  him. 
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Huwfrey  now  moved  accordingly :  Auodbtien 

V, 

The  sheriff  was  bound  to  withdraw  upon  receiving  notice  that      Challib. 
rent  was  due. 

(Pabke,  B.  :  The  landlord  could  not  prove  that  rent  was  due 
without  producing  the  lease. 

Aldbrson,  B.  :  The  lease  might  have  been  granted  at  a  pepper- 
corn rent,  or  at  a  rent  payable  ten  years  hence.) 

As  soon  as  a  sheriff  knows  that  there  is  a  lease  under  which  rent  is 

due,  he  is  *  bound  to  abstain  from  selling  the  goods,  or  he  would  be       [  *^^^  ] 

liable  to  an  action  at  the  suit  of  the  landlord.    A  sheriff  cannot  be 

guilty  of  negligence  in  omitting  to  sell  goods  which  the  landlord 

claims. 

(Pollock,  C.  B.  :  The  sheriff  would  have  a  right  to  ask  to  see  the 
lease  before  he  withdrew.) 

He  might  not  know  that  the  defendant  held  under  a  lease. 

(Pollock,  G.  B.  :  The  law  casts  on  him  the  responsibility  of 
ascertaining  how  the  fact  is ;  for  otherwise  any  person  might  set 
up  an  unfounded  claim.  There  is  no  particular  hardship  in  this 
case,  more  than  in  that  of  requiring  a  sheriff  to  ascertain  whose 
goods  he  is  seizing.) 

The  fact  of  rent  being  due  might  be  proved  by  parol,  notwith- 
standing the  existence  of  a  lease.  In  Whitfield  v.  Brand  {I)  ^  it 
was  held  that  the  fact  of  a  party  having  agreed  to  sell  goods  on 
commission  might  be  proved  by  oral  evidence,  though  the  terms  of 
payment  had  been  reduced  into  writing. 

(Aldbbson,  B.  :  So  here  you  may  prove  by  parol  the  relation  of 
landlord  and  tenant ;  but  without  the  lease  you  cannot  tell  whether 
any  rent  is  due.) 

The  jury  have  found  as  a  fact  that  rent  was  due. 
(Rolfe,  B.  :  But  there  was  no  evidence  to  support  that  finding. 

Pabke,  B.  :  The  sheriff  was  guilty  of  negligence  in  not  selling 
the  goods.  He  seeks  to  acquit  himself,  by  saying  that  the  landlord 
was  entitled  to   distrain ;  then  he  ought  to  prove  the  right  of  the 

(1)  16  M.  &  W.  282. 
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AuouBTiRN    landlord  to  distrain.    The  moment  it  appears  that  there  is  a  lease, 
Challis.     yon  cannot  talk  about  its  contents  without  producing  it.    There 
would  be  plenty  of  nominal  landlords,  if  we  were  to  hold  the 
sheriff  not  responsible.) 

Pollock,  C.  B.  : 

We  are  all  of  opinion  that  there  was  no  evidence  of  any  real 
claim  for  rent,  and  that  the  verdict  is  right. 

Rtde  rrftised. 


1847.  The   ATTORNEY-GENEEAL  v.   BAILEY. 

April  80. 

^ov.  18.  (1  Ex.  281—295;  S.  C.  17  L.  J.  Ex.  9.) 

r  2gi  1  Sweet  spirits  of  nitre  are  not  *'  spirits  "  within  the  meaning  of  the  Excise 

*■        ^  Acte,  6  Geo.  IV.  c.  80,  sa  107, 133 ;  7  &  8  Geo.  IV.  c.  53,  s.  32 ;  2  Will.  IV. 

c.  16,  s.  10.    Therefore  a  person  who  buys  from  one  who  is  not  a  licensed 

distiller,  and  without  a  permit,  sweet  spirits  of  nitre,  the  duty  on  which 

has  not  been  paid,  is  not  liable  to  the  penalties  imposed  by  those  statutes. 

The  term  '*  spirits  "  in  those  Acts  signifies  an  inflammable  liquid  produced 
by  distillation,  either  pure,  or  mixed  only  with  ingredients  which  do  not 
convert  it  into  some  article  of  commerce  not  known  in  common  parlance 
under  the  general  appellation  of  '*  spirits.'* 

This  was  an  information  by  the  Attorney-General  against  the 
defendant,  for  an  infringement  of  the  excise  laws.  The  first  and 
second  counts  of  the  information  charged  the  defendant  with 
receiving  a  large  quantity,  to  wit,  twenty  gallons,  of  spirits  from  a 
person  who  was  not  a  licensed  distiller.  The  third  and  fourth 
counts  were  for  receiving  a  large  quantity,  to  wit,  twenty  gallons,  of 
spirits  without  a  proper  permit.  The  fifth  and  sixth  counts  were 
for  receiving  a  large  quantity,  to  wit,  twenty  gallons,  of  spirits 
after  they  had  been  removed  from  the  place  where  they  ought  to 
have  been  charged  with  duty,  and  before  the  duty  had  been  charged. 
The  last  count  was  for  removing  and  concealing  goods,  to  wit, 
twenty  gallons  of  spirits,  on  which  a  duty  was  imposed,  with 
intent  to  defraud  her  Majesty.     The  defendant  pleaded  Not  guilty. 

The  case  came  on  for  trial  before  the  Lord  Chief  Baron  at  the 
sittings  after  Trinity  Term,  1846,  when  a  verdict  for  the  Crown 
was  taken  by  consent,  subject  to  the  opinion  of  the  Court  upon  the 
the  following  case : 

The  defendant  is  a  wholesale  druggist  and  manufacturing  chemist, 
residing  at  Wolverhampton.  In  the  month  of  December,  1842,  one 
William  Faulconbridge  called  upon  the  defendant  and  offered  him 
for  sale,  without  any  permit,  some  spirits  of  wine  fifty-six  per  cent. 
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over  proof,  which  had  been  illegally  and  privately  distilled,  and        a.-g. 
which  had  not  paid  or  been  charged  with  any  duty.    The  defendant      bailbt. 
was  aware  at  the  time  that  the  spirits  so  offered  to  him  had  been 
illicitly  distilled,  and  had  not  paid,  or  been  charged  with,  duty.  He 
refused  to  buy  any  such  spirits,  but  informed  the  said  Faulconbridge 
that  if   he  would  make  the  spirits  into  spirits  of  nitre,  he,  the 
defendant,  would  buy  30/.  worth  a  week  of  him.    The  said  William 
Faulconbridge  said  he  did  not  know  how  to  make  spirits  of  nitre, 
and  the  defendant  then  'explained  to  him  how  to  do  so,  and       L  *282  ] 
furnished  him  with  certain  ingredients,  viz.  oil  of  vitrei  and  ground 
saltpetre,  and  sold  him  a  still  for  that  purpose. 

Within  a  short  time  afterwards,  the  said  William  Faulconbridge 
mixed  the  materials  with  which  the  defendant  had  provided  him 
with  a  quantity  of  illicitly  and  privately  distilled  spirits,  which  had 
not  paid  duty,  and  distilled  from  them  sweet  spirits  of  nitre,  and 
delivered  the  spirits  of  nitre  so  made,  consisting  of  two  gallons,  to 
the  defendant,  who  accepted  and  paid  for  it. 

From  that  time  down  to  the  time  of  exhibiting  the  information, 
the  defendant  was  in  the  habit  of  receiving  and  paying  for,  on 
numerous  occasions,  without  a  permit,  from  the  said  William 
Faulconbridge,  in  quantities  of  several  gallons  at  a  time,  sweet  spirits 
of  nitre,  which  were  made  from  spirits  of  wine  and  nitric  acid  (the 
nitric  acid  being  substituted  for  the  oil  of  vitriol,  and  saltpetre  used 
on  the  first  occasion). 

To  make  four  and  a  half  gallons  of  sweet  spirits  of  nitre,  six 
gallons  of  spirits  at  fifty-six  per  cent,  over  proof  were  used. 

Sweet  spirits  of  nitre  is  an  article  usually  sold  by  chemists  and 
druggists,  and  the  spirits  of  nitre  so  purchased  and  received  by  the 
defendant  from  the  said  William  Faulconbridge  on  the  occasions 
aforesaid  were  merchantable  sweet  spirits  of  nitre. 

The  ordinary  article  of  trade  called  sweet  spirits  of  nitre  is  made 
from  spirits  of  wine,  on  which  a  duty  is  paid  of  lis.  9d.  per  gallon, 
and  the  ordinary  cost  price  of  sweet  spirits  of  nitre  so  made  is  from 
l&s.  to  258.  per  gallon.  The  price  paid  by  the  defendant  to 
Faulconbridge  was  12«.  9d.  per  gallon. 

The  chemical  analysis  of  sweet  spirits  of  nitre  is  as  follows : 
Eighty  per  cent,  uncombined  spirits,  and  the  rest  hyponitrous 
ether.  Hyponitrous  ether  is  a  chemical  compound  of  hyponitrous 
acid  and  alcohol.  According  to  'some  methods  of  making  sweet  [  *283  ] 
spirits  of  nitre,  hyponitrous  ether  is  not  separately  produced ; 
while,  according  to  other  methods,  they   are  made  by  a  direct 
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A.-G.  mechanical  admixtnre  of  hyponitrous  ether  with  spirits,  in  the 
Ballet.      proportion  of  four  pints  of  the  latter  to  one  of  the  former. 

The  spirits  from  T^hich  the  sweet  spuits  of  nitre  above  mentioned 
were  on  all  occasions  made,  had  been  privately  and  illegally  distilled 
by  Faulconbridge,  who  was  not  at  any  time  a  licensed  dealer  in  or 
retailer  of  spirits,  and  no  duty  was  ever  paid  or  charged  on  any 
part  of  such  spirits. 

The  defendant,  William  Bailey,  was  throughout  and  during  the 
whole  time  of  the  above  dealings  and  transactions  with  Faulcon- 
bridge, fully  aware  that  the  spirits  of  which  the  sweet  spirits  of 
nitre  above  mentioned  were  on  every  occasion  composed  had  been 
illegally  distilled  by  the  said  William  Faulconbridge,  and  had  not 
paid  or  been  charged  with  the  duty,  and  that  the  said  William 
Faulconbridge  was  not  a  person  duly  qualified  and  licensed  by  law 
to  sell  or  distil  spirits.  The  defendant  also  supplied  Faulconbridge 
on  the  above  occasions  with  the  ingredients,  viz.  in  the  first  place 
with  oil  of  vitriol  and  ground  saltpetre,  and  afterwards  with  nitric 
acid  for  mixing  with  the  spirit  from  which  the  spirits  of  nitre  were 
distilled,  for  which  ingredients  no  charge  was  made  by  the  defendant 
upon  the  said  William  Faulconbridge. 

The  pleadings  are  to  form  part  of  the  case. 

If  the  Court  should  be  of  opinion  that  on  the  above  facts  the 
defendant  has  rendered  himself  liable  to  any  of  the  penalties  sooght 
to  be  recovered,  under  any  of  the  counts  of  the  information,  a 
verdict  for  the  Crown  is  to  be  entered  for  one  penalty  on  any  such 
count.  If  the  Court  should  be  of  a  contrary  opinion,  a  verdict  is  to 
be  entered  for  the  defendant. 

April  30.  The  Attm-ney 'General,  in  last  Easter  Term,  argued  on  behalf 

of  the  Crown : 

[  ^284  ]  The  first  and  second,  *and  fifth  and  sixth  counts,  are  framed  on 

the  6  Geo.  lY.  c.  80,  ss.  107,  188  (i).     The  third  and  fourth  counts 

(1)  Sect.  107:  "And  for  the  more  whomsoever,  except  from  some  licensed 

effectually  preventing  the  receiving  or  distiUer,^  rectifier,  or  compounder  of 

buying  by  any  person  whomsoever,  of  spirits,  whose  name  shaU  be  p^i^ntwl 

spirits  from  persons  privately  distilling  over  the  outwaxd  door  of  his  still- 

or  unlawfully  importing  or  landing  the  house,  store-house,  warehouse,  shop, 

same,  be  it  further  enacted,  that  if  any  cellar,  vault,  or  other  place,  in  manner 

rectifier  or  compounder  of,  or  any  dealer  required  and  directed  by  this  Act.  or 

in  or  retailer  of  spirits,  or  any  other  per-  from  some  licensed  dealer  in  or  retailer 

son  whomsoever  in  any  part  of  England  of  spirits,  or  at  some  public  sale  of 

•  shall  receive  or  buy,  or  shall  procure  or  spirits  condemned,  and  sold  under  the 

employ  any  person  to  receive  or  buy,  direction,  of  the  Commissioners  of  Ex- 

any  spiiits  from  any  person  or  persons  cise  or  Customs,  every  such  person  so 
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are  *founded  on  the  2  Will.  IV.  c 
on  the  7  &  8  Geo.  IV.  c.  58,  b.  82 

offending,  shall,  for  everj  such  offence, 
forfeit  and  lose  the  stun  of  dOOZ.  : 
ProYided  always,  nevertheless,  that 
nothing  herein  contained  shall  extend 
or  he  construed  to  extend  to  make  any 
person  or  persons  liahle  to  the  afore- 
said penalty  of  500/.  for  or  hy  reason 
of  the  receipt  or  purchase  of  any 
foreign  or  colonial  spirits  or  British 
spirits  hrought  into  England  from 
Scotland  or  Ireland,  imder  the  provi- 
sions of  this  Act,  whilst  the  same 
shall  he  lying  openly  on  the  lawful 
quays  on  which  such  spirits  respec- 
tively  shall  have  heen  first  landed 
upon  the  importation  thereof,  or  re- 
moval thereof  from  Scotland  or  Ireland, 
or  in  any  warehouse  or  warehouses  in 
which  such  foreign  or  colonial  spirits 
shall  he  or  may  have  heen  deposited 
hy  such  seller  according  to  law ;  every 
such  seller  of  British  spirits  imported 
into  England  from  Scotland  luid  Ire- 
land respectively,  heing  at  that  time 
duly  licensed  under  this  Act  as  a 
dealer  in  spirits.*' 

Sect.  1 33  enacts,  * '  That  if  any  person 
or  persons  shall  knowingly  receive, 
huy,  or  have  in  his,  her,  or  their 
custody  or  possession  any  spirits,  after 
the  same  shall  he  removed  from  the 
place  where  the  same  ought  to  have 
heen  charged  with  the  duty  payahle 
in  respect  thereof,  or  hefore  the  duty 
to  which  the  same  shall  he  liahle  has 
heen  charged  and  paid  or  secured  to  he 
paid,  or  before  such  spirits  have  heen 
lawfully  condemned  as  forfeited,  the 
person  or  persons  offending  therein, 
whether  he,  she,  or  they  had  or  have, 
or  had  or  have  not,  or  do  or  do  not 
claim  or  pretend  to  have  any  property 
or  interest  therein,  shall  for  every  sudi 
offence  forfeit  and  lose  all  such  spirits 
so  received,  bought,  or  had  in  his,  her, 
or  their  custody  or  possession,  and 
treble  the  value  thereof  according  to 
and  at  the  rate  and  price  which  the 
best  ^spirits  of  the  like  kind  and 
strength  do  or  shall  bear  and  sell  for 
in  London  at  the  time  wjxen  such 
penalty  shall  be  incurred."    [Both  the 


.  16,  8.  10  (i) ;  and  the  last  count 
(2).     The  same  question  arises  on 

above  sections  were  repealed,  S.  L.  B. 
Act,  1873 :  see  now  Spirits  Act,  1880 
(43  &  44  Vict.  c.  24),  ss.  3,  148,  149. 
—A.  C] 

(1)  Enacts,  **That  every  person 
who  shall  remove,  deliver,  or  send 
out,  or  cause  or  suffer  to  be  removed, 
delivered,  or  sent  out  from  his  stock, 
custody,  or  possession  any  commodities 
for  the  removal  whereof  a  permit  is  or 
shall  be  required,  without  a  proper 
permit  accompanying  the  same,  or  who 
having  obtained  a  permit  shall  not 
send  out  therewith  the  commodities 
therein  described,  or  return  and  re- 
deliver the  said  permit  to  the  proper 
officer  of  excise  within  the  time  herein- 
before required,  and  every  person  who> 
shall  take  or  receive,  or  suffer  to  be 
taken  or  received  into,  or  shall  have  in 
his,  her,  or  their  stock,  custody,  or 
possession  any  commodities  for  the 
removal  whereof  a  permit  is  required^ 
without  a  proper  permit  accompanying, 
or  having  accompanied  the  same,  shall 
forfeit  for  every  such  offence  200/.** 

(2)  Enacts,  * '  That  in  case  any  goods 
or  commodities  for  or  in  respect  whereof 
any  duty  of  excise  is  or  shall  be  im- 
posed on  any  materials,  utensils,  or 
vessels  proper  or  intended  to  be  made 
use  of  for  or  in  the  making  of  such 
goods  or  commodities,  shall  be  re- 
moved, or  shall  be  deposited  or  con- 
cealed in  any  place,  with  any  intent 
to  defraud  his  Majesty  of  such  duty  or 
any  part  thereof,  all  such  goods  and 
commodities,  and  all  such  materials^ 
utensils,  and  vessels  respectively  shall 
be  forfeited ;  [and  in  every  such  case, 
and  in  every  case  where  any  goods  or 
commodities  shall  be  forfeited  under 
this  Act,  or  any  other  Act  or  Acts  of 
Parliament  relating  to  the  revenue  of 
excise,  aU  and  singular  the  casks, 
vessels,  case8,  and  other  packages 
whatsoever  containing  or  which  shall 
have  contained  such  goods  or  com- 
modities respectively,  and  every  vessel, 
boat,  cart,  carriage,  or  other  convey- 
ance whatsoever,  and  all  horses  or 
other  cattle,  and  all  things  used  in 

43—2 


A.O. 

V. 

Bailst. 

[  •285  ] 


[  •285,11.] 
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A.-G.  all,  namely,  whether  sweet  spirite  of  *nitre  are  **  spirits  "  within 
Railbt.  the  meaning  of  those  Acts.  The  ISSrd  sect,  of  the  6  Geo.  IV. 
[  *2^  ]  c.  80,  must  be  read  together  with  the  182nd  sect.,  which  enacts, 
"  that  if  any  person  shall  knowingly  sell  or  deliver,  or  cause  to  be 
sold  or  delivered,  directly  or  indirectly,  any  quantity  of  spirits  to 
any  other  person,  to  the  end  that  the  same  may  be  unlawfully 
retailed  or  consumed,  or  carried  into  consumption,  in  any  part  of 
England,  such  person  so  offending  shall  forfeit  and  lose  over  and 
above  all  other  penalties  the  sum  of  one  hundred  pounds."  Then 
the  ISSrd  sect,  subjects  to  a  penalty  "  any  person  or  persons  who 
shall  knowingly  receive,  buy,  or  have  in  his,  her,  or  their  custody 
or  possession,  any  spirits "  for  which  duties  have  not  been  paid. 
Some  meaning  must  be  attached  to  the  word  ''  knowingly."  In 
many  cases  of  prohibited  articles,  knowledge  is  immaterial,  and  the 
word  "  knowingly  "  must  have  been  introduced  into  those  sections 
for  the  purpose  of  prohibiting  the  sale  or  receipt,  in  any  shape, 
of  spirits, *f or  which  duty  has  not  been  paid.  Here  there  was  a 
manifest  intention  to  conceal  the  spirits,  by  forming  a  compound, 
for  the  purpose  of  evading  the  duty,  which  brings  the  case  within 
the  82nd  sect,  of  the  7  i&  8  Geo.  IV.  c.  68.  The  101st  sect,  of  the 
6  Geo.  lY.  c.  80,  in  order  *'  to  remove  all  doubts  respecting  the 
denomination  of  spirits,  and  of  spirits  of  different  distillations," 
enacts,  "  that  all  spirits  distilled  or  made  in  England,  or  distilled 
or  made  in  Scotland  or  Ireland,  and  imported  into  England,  shall 
be  deemed  and  called  British  spirits  ;  and  that  all  spirits  of  the  first 
extraction,  drawn  or  produced  by  one  distillation  of  wash  shall  be 
deemed  and  called  low  wines ;  and  that  all  spirits  produced  by  the 
redistillation  of  low  wines,  or  by  further  redistillation,  and  which 
shall  be  conveyed  into  or  kept  in  any  feints  receiver,  shall  be 
deemed  and  called  feints ;  and  that  all  other  spirits  produced  by 
redistillation,  and  which  shall  not  have  had  any  flavour  com- 
municated thereto,  and  all  liquors  whatsoever,  which  shall  be  mixed 

the  removal,  or  for  the  deposit  or  and  commodities,  or  the  sum  of  100/., 
concealment  thereof  respectively  shall  at  the  election  of  tiie  Commissioners  of 
be  forfeited,]  and  every  person  who  Excise  or  Castoms,  or  of  the  Commis- 
shall  remove,  deposit,  or  conceal,  or  be  sioner  or  Crommissioners  and  Assistant 
concerned  in  removing,  depositing,  or  Commissioners  of  Excise  or  Cufitoms  in 
concealing  any  goods  or  commodities,  Scotland  and  Ireland  respectively,  or 
for  or  in  respect  whereof  any  duty  of  the  person  who  shall  inform  or  sue  for 
excise  is  or  shall  be  imposed,  with  the  same."  [Words  in  brackets  re- 
intent  to  defraud  his  Majesty  of  such  pealed  by  Inland  Bevenue  Regulation 
duty  or  any  part  thereof,  shall  forfeit  Act,  1890  (53  &  54  Yict  c.  21),  s.  40, 
and  lose  treble  the  value  of  such  goods  and  Sch. — ^A«  C] 
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or  mingled  with  any  sach  spirits,  shall  be  deemed  *and  called  plain  A.-a. 
British  spirits,  and  that  all  other  spirits  produced  by  redistillation,  bailbt. 
and  which  shall  have  had  any  flavour  communicated  thereto,  and  [  *887  ] 
all  liquors  whatsoever  which  shall  be  mixed  or  mingled  with  any 
such  spirits,  shall  be  deemed  a  British  compound  called  British 
brandy;  and  that  all  other  spirits  produced  by  redistillation,  and 
which  shall  have  been  distilled  or  mixed  with  juniper  berries, 
carraway  seeds,  aniseeds,  or  any  other  seeds,  preparation,  or 
ingredient  whatsoever,  used  in  the  compounding  of  spirits,  and  all 
liquors  whatsoever  which  shall  be  mixed  or  mingled  with  any  such 
spirits,  shall  be  deemed  and  called  British  compounds ;  and  that 
all  British  spirits  of  the  strength  of  forty-three  per  centum  above 
proof,  as  denoted  by  the  hydrometer  called  Sikes'  hydrometer,  and 
all  spirits  of  a  greater  or  higher  degree  of  strength,  shall  be  deemed 
and  called  spirits  of  wine,"  <bc.  There  is  no  question  that  this 
sweet  spirit  of  nitre  was  made  of  "  spirits."  The  case  finds  that 
every  four  and  a  half  gallons  of  sweet  spirits  of  nitre  contained  six 
gallons  of  spirits  at  fifty-six  over  proof;  and  further,  that  the 
chemical  analysis  of  the  compound  gives  eighty  parts  of  uncom- 
bined  spirits,  to  twenty  of  hyponitrous  ether.  It  therefore  retains 
all  its  character  of  "  spirits,"  and  is  a  **  liquor  mixed  and  mingled 
with  spirits,"  within  the  meaning  of  the  lOlst  sect,  of  the  6  Geo.  lY. 
c.  80.  That  view  is  supported  by  the  92nd  sect,  of  the  same  Act, 
which  enacts,  "  that  no  spirits,  whether  medicated  or  mixed  with 
any  other  ingredient  or  ingredients,  or  not,  which  shall  be  made  or 
distilled  in  England,  Scotland,  or  Ireland,  respectively,  shall  be 
removed  or  sent  from  either  Scotland  or  Ireland  into  England,  or 
from  England  into  Scotland  or  Ireland,  except  such  spirits  only  as 
shall,  for  the  purpose  of  such  removal,  be  taken  from  and  out  of  a 
warehouse,  in  which  the  same  shall  be  then  warehoused,  without 
payment  of  duty,"  &c.  The  Attorney-Oeneral  v.  Oreen(i)  decided, 
that  a  maker  of  *vinegar  for  sale,  whether  as  vinegar  or  as  black-  [  *288  ] 
ing,  or  as  any  other  article  not  being  vinegar  properly  so  called, 
or  pure  and  applicable  to  the  common  uses  of  vinegar,  is  liable  to 
the  duty  of  excise,  and  the  other  provisions  of  the  several 
statutes  relating  to  the  makers  and  preparers  of  vinegar  for 
sale.  The  same  point  was  determined  in  the  case  of  The  Attorney- 
General  v.  Houlgrave  (2).  The  5  Vict.  sess.  2,  c.  25,  which 
repealed  the  6  &  7  Will.  IV.  c.  72,  supports  the  construction 
contended  for. 

(1)  4  Price,  224.  (2)  11  Price,  217. 
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A.-O.  Martin f  contra  {Montague  Smith  with  him) : 

Bailbt.  First,  if  the  words  *'  sweet  spirits  of  nitre  "  were  sabstitated  for 

the  word  '*  spirits  "  in  this  information,  the  defendant  would  not 
appear  liable  to  any  penalty,  and  the  information  woald  be  bad  in 
arrest  of  judgment.  The  Attorney-Qeneral  v.  Green  only  decided, 
that  where  a  person,  in  his  trade  of  blacking-maker,  made  a  distinct 
article  mentioned  in  the  Act  of  Parliament,  viz.  vinegar,  that 
article  was  liable  to  duty.  Here  the  defendant  has  bought  sweet 
spirits  of  nitre,  not  the  component  parts  of  it.  Faulconbridge  was 
in  no  sense  the  agent  of  the  defendant. 

(Parke,  B.  :  If  Faulconbridge  had  spoiled  the  mixture,  could  the 
defendant  have  maintained  any  action  against  him  ?) 

Clearly  not.  **  Sweet  spirits  of  nitre'*  is  an  article  usually  sold  by 
chemists,  and  is  among  those  enumerated  in  the  schedule  of  the 
6  Yict.  sess.  2,  c.  25.  The  Court  are  bound  to  take  judicial  notice 
of  the  meaning  of  the  words  ''sweet  spirits  of  nitre:"  1  Boll. 
Abr.  86,  525.  Its  chemical  analysis,  found  in  ''The  London 
Pharmacopoeia,*'  shows  that  an  amalgamation  of  several  things 
forms  that  one  article,  which,  when  made,  ceases  to  be  "  spirits." 
It  does  not  appear  by  the  case  that  the  hyponitrous  ether  can  be 
separated  from  the  "  spirits,"  except  by  distillation.  The  6  Geo.  lY. 
c.  80,  has  no  reference  to  "  sweet  spirits  of  nitre,"  but  applies  only 
[  *aS9  ]  to  ordinary  "  spirits  "  consumed  *as  a  beverage.  The  101st  section, 
which  has  for  its  object  the  removal  of  all  doubt  as  to  the  meaning 
of  the  word  "  spirits,"  gives  five  different  definitions,  but  "  sweet 
spirits  of  nitre  "  is  not  found  among  them.  The  ISSrd  section,  in 
using  the  word  "  spirits,"  means  spirits  to  which  the  Act  applies, 
not  spirits  combined  with  any  other  article.  No  permit  is  necessary 
for  the  removal  of  this  spirit  from  Scotland  or  Ireland.  By  the 
101st  section  of  the  6  Geo.  lY.  c.  80,  spirits  distilled  in  Scotland  or 
Ireland  are  deemed  British  spirits,  and,  as  such,  are  subject  to  duty. 
*  But  it  was  not  so  with  sweet  spirits  of  nitre  until  the  passing  of  the 
6  k  7  Will.  lY.  c.  72,  s.  8,  which  first  required  a  permit  upon  the 
removal  of  that  spirit  from  Scotland  or  Ireland  to  England.  The 
6  &  7  Will.  lY.  c.  72,  has,  indeed,  been  repealed  by  the  5  Yict. 
sess.  2,  c.  15  ;  but  the  fact  of  an  Act  of  Parliament  being  required 
to  subject  "sweet  spirits  of  nitre"  to  the  control  of  the  excise, 
is  conclusive  to  show  that  the  Legislature  did  not  consider  it  as 
"  spirits  "  mentioned  in  the  6  Geo.  lY.  c.  80. 
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Secondly,  the  sabject-matter  of  the  offence  relates  to  a  British        A.-G. 
compound,  called ''  sweet  spirits  of  nitre,"  and  it  ought  to  have  been      bailbt. 
80  described  in  the  information.     It  is  an  established  rule  in 
criminal  pleading,  that,  when  the  subject-matter  is  defined  by  a 
statute,  the  descriptive  words  contained  in  the  Act  must  also  be 
used  in  the  indictment  or  information  (i). 

(Parke,  B.  :  The  7  Geo.  IV.  c.  64,  s.  21,  does  not  apply  to  an 
information  of  this  kind,  but  only  to  indictments  or  informations 
for  felony  or  misdemeanor!) 

The  charge  is,  that  the  defendant  has   received  ''  spirits ; "  but 
the  proof  was  that  he  received  ''  sweet  spirits  of  nitre." 

The  Attorney-Generaly  in  reply : 

The  words  m  the  *182nd  section  of  the  6  Geo.  IV.  c.  80,  "  to  the      [  •2M  ] 

end  that  the  same  may  be  unlawfully  retailed  or  consumed,  or 

carried  into  consumption,"  are  sufficient  to  embrace  every  mode  in 

which  spirits  can  be  used  ;  and  if  a  party  knowingly  receives  them 

when  combined,  he  becomes  subject  to  the  penalty  in  the  ISSrd 

section.     The  24  Geo.  II.  c.  40,  s.  12,  which  prohibits  any  action 

for  the  recovery  of  a  debt  due  for  spirituous  liquors  sold  in  less 

quantities  than  twenty  shillings,  has  been  held  to  apply  to  spirits 

mixed  with  water:  Scott  v.  Gillmore  (2) ;  1  Selw.  N.  P.  54  (8).     The 

allowance  of  drawbacks  on  **  sweet  spirits  of  nitre,"  by  the  5  Vict. 

sess.  2,  c.  25,  shows  that  the  Legislature  considered  that  the  duty 

was  paid  on  the  '^  spirits."     The  true  construction  of  these  Acts  is, 

that  all  spirits,  whether  pure,  mixed,  or  medicated,  shall  be  liable 

to  duty. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 
BoLFE,  B. : 

This  was  an  information  against  the  defendant  for  an  infringe- 
ment of  the  excise  laws,  in  having  purchased  and  received  from  a 
l^erson  named  Paulconbridge,  who  was  not  a  licensed  distiller  or 
rectifier,  a  large  quantity  of  spirits  without  a  permit,  and  the  duty 
on  which  had  not  been  paid.  There  were  several  counts  in  the 
information,  the  subject-matter  of  the  illicit  dealing  being  in  all  of 
them  described  as  a  large  quantity,  to  wit,  twenty  gallons  of 
"  spirits." 

(1)2  Euseell    on    Crimes,    109;    1  (2)  12  B.  R  641  (3  Taunt.  226). 

fitaik.  Crim.  Plead.  192.  (3)  ]  Otli  edit. 
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A.-0.  It  was  proved  at  the  trial,  that  the  defendant,  who  is  a  wholesale 

bailbt.  druggist  and  manofacturing  chemist,  had  for  some  time  been  in 
the  habit  of  purchasing  from  Faulconbridge  large  quantities  of 
sweet  spirits  of  nitre.  It  was  also  proved  that  the  sweet  spirits  of 
[  ^291  ]  nitre  so  sold  were  made  by  *mizing  nitric  acid  with  spirits  of  wine, 
except  on  the  first  occasion,  when  oil  of  vitriol  and  saltpetre  were 
used  instead  of  nitric  acid. 

The  spirits  used  by  Faulconbridge  in  making  the  sweet  spirits  of 
nitre  had  all  been  illegally  distilled  by  ]^m,  and  no  duty  had  been 
paid ;  all  which  was  known  to  the  defendant,  who  supplied 
Faulconbridge  gratuitously  with  the  nitric  acid,  which  he  mixed 
with  the  spirits  of  wine. 

The  sweet  spirits  of  nitre  so  supplied  to  the  defendant  were 
ordinary  merchantable  sweet  spirits  of  nitre,  such  as  were  usually 
sold  by  chemists  and  druggists. 

The  defendant  was  convicted  on  all  the  counts  of  the  informa- 
tion ;  and  there  is  no  doubt  but  that  the  conviction  is  perfectly 
good,  if  the  sweet  spirits  of  nitre  supplied  by  Faulconbridge  were 
"  spirits  "  within  the  true  intent  and  meaning  of  the  6  Geo.  IV. 
c.  80,  and  two  subsequent  Acts  on  which  the  information  was 
founded. 

The  Attorney -General^  in  support  of  the  conviction,  argued  that 
the  liquid  seized  was  clearly  ''  spirits  "  within  the  statutes ;  it 
having  been  proved  at  the  trial  that  every  four  and  a  half  gallons 
of  the  sweet  spirits  of  nitre  in  question  contained  six  gallons  of 
spirits,  at  fifty-six  over  proof;  and  further,  that  the  chemical 
analysis  of  the  compound  gives  eighty  parts  of  uncombined  spirits 
to  twenty  of  hyponitrous  ether ;  and  he  further  argued,  that,  by 
the  very  terms  of  the  stat.  6  Geo.  IV.  c.  80,  s.  101,  such  a  mixture 
is  defined  to  be  the  spirits  within  the  Act.  The  language  of  the 
clause  referred  to  is  as  follows :  After  previous  enactments  as  to 
what  shall  be  deemed  to  be  '*  low  wines,"  and  what  to  be  ''  feints," 
it  goes  on  to  enact,  "  that  all  other  *  spirits '  produced  by  re- 
distillation, and  which  shall  not  have  had  any  flavour  communicated 
thereto,  and  all  liquors  whatever  which  shall  be  mixed  or  mingled 
with  any  such  '  spirits,'  shall  be  deemed  and  called  'plain  British 
spirits ' ;  and  that  all  other  '  spirits '  produced  by  redistillation, 
and  which  shall  have  had  any  flavour  communicated  thereto,  and 
[  •292  ]  *all  liquors  whatever,  which  shall  be  mixed  or  mingled  with  any 
such  '  spirits,'  shall  be  deemed  a  British  compound,  called  '  British 
brandy.' " 


TOL.  Lxxiv.]  1847.     EX.     1  EX.  292—293.  681 

With  respect  to  any  argament  to  be  deduced  from  this  last-  a.-g. 
mentioned  section,  it  must  be  observed,  that  there  is  not,  in  truth,  bailit. 
any  definition  as  to  what  is  meant  by  the  word  "  spirits."  The 
section  is  not  an  interpretation  clause,  explaining  the  meaning  of 
the  word  ''  spirits,"  but  an  enactment  as  to  what  are  to  be  deemed 
to  constitute  the  dififerent  classes  or  denominations  of  '*  spirits." 
It  assumes  that  ''spirits"  is  a  word  of  known  import,  and  then 
proceeds  to  define  the  dififerent  classes  of  spirits ;  so  that  it  does 
not  enable  us  to  determine  the  material  point  in  this  case,  namely, 
what  is  the  meaning  of  the  word  "  spirits."  In  the  absence,  there- 
fore, of  any  suitable  definition,  we  must  assume  that  the  word  is 
used  in  the  Excise  Acts  in  the  sense  in  which  it  is  ordinarily 
understood ;  and  we  do  not  think  that,  in  common  parlance,  the 
word  ''spirits"  would  be  considered  as  comprehending  a  liquid 
like  "  sweet  spirits  of  nitre,"  which  is  itself  a  known  article  of 
commerce,  not  ordinarily  passing  under  the  name  of  "  spirits."  It 
is  very  true  the  case  finds  that  "spirits"  enter  very  largely  ifito 
the  composition  of  sweet  spirits  of  nitre,  but  so  they  do  into  the 
article  called  sal  volatile,  and  into  most,  if  not  into  all,  kinds  of 
varnish,  and  so  as  to  other  fluids,  which  certainly  no  one,  in 
common  parlance,  would  speak  of  as  "  spirits."  And  we  think 
that  nothing  can  be  taken  to  be  "  spirits  "  within  the  meaning  of 
the  6  Geo.  IV.  c.  80,  which  does  not  come  under  the  definition  of 
an  inflammable  liquid  produced  by  distillation,  either  pure  or 
mixed  only  with  ingredients  which  do  not  convert  it  into  some 
article  of  commerce  not  known,  in  common  parlance,  under  the 
genuine  appellation  of  spirits.  It  will  be  observed,  that,  in  the 
101st  section,  referred  to  by  the  Attorney -General,  all  the  liquids 
there  enumerated  come  within  the  description  of  liquids  in  dififerent 
stages  of  progress  towards  alcohol,  either  pure  or  ""mixed  with  some  [  *29S  ] 
other  fluid  or  matter  supposed  to  render  it  more  agreeable  as  a 
beverage. 

The  argument  derived  from  the  6  &  7  Will.  IV.  c.  72.  and  the 
5  Vict.  c.  25,  is  entitled  to  great  weight,  and  is  strongly  confirmatory 
of  our  view  of  this  case.  The  object  of  those  statutes  was  to 
put  England,  Scotland,  and  Ireland  on  an  equal  footing  in  the 
exportation  from  one  country  to  the  other  of  articles  which  have  paid 
a  duty  of  excise,  the  amount  of  which  yaries  in  the  dififerent 
countries.  For  this  purpose  the  statutes  allow  a  drawback  in  the 
case  of  exportation  from  the  country  where  the  duty  is  high,  and 
impose  a  corresponding  export  duty  on  exportation    from    the 
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A.-G.  country  where  the  duty  is  low.  These  statutes  are  only  material 
Bailst.  ^  ^^®  present  case  so  far  as  they  show  that  the  Legislature  did  not 
treat  the  subject-matter  of  the  enactments  in  those  statutes  (and 
which  in  terms  comprise  sweet  spirits  of  nitre)  as  being  "  spirits," 
but  as  being  mixtures,  compounds,  or  preparations,  into  the  manu> 
factnre  of  which  spirits  enter  as  the  basis  or  principal  ingredient 
or  material  thereof.  This  certainly  tends  very  forcibly  to  show 
that  we  are  right  in  holding  that  sweet  spirits  of  nitre  are  not, 
in  the  opinion  of  the  Legislature,  of  themselves  to  be  considered 
as  ''  spirits." 

Another  strong  argument  in  favour  of  our  view  of  this  case  is 
derived  from  the  Licensing  Acts.  The  6  Geo.  lY.  c.  81,  compels 
every  retailer  of  '' spirits"  to  take  out  a  license,  for  which  he  is  to 
pay  a  duty  at  certain  specified  rates ;  and  he  cannot  get  such  a 
license  without  also  taking  out  a  license  to  sell  beer,  which  he  can 
only  do  after  obtaining  a  previous  license  from  a  magistrate.  If, 
therefore,  sweet  spirits  of  nitre  be  '*  spirits  "  within  the  true  intent 
and  meaning  of  the  Excise  Acts,  it  can  only  be  sold  by  a  licensed 
dealer  in  beer  and  spirits,  and  the  same  observation  will  apply  to 
sal  volatile,  spirit  varnish,  and  many  other  articles  of  commerce  of 
which  spirits  are  a  principal  component  part.  All  these  matters 
[  *294  ]  are  notoriously  sold,  and  *indeed  this  case  states  that  they  are 
sold,  not  by  licensed  dealers  in  spirits,  but  by  chemists,  apothecaries, 
and  others ;  and  we  consider  this  to  be  a  strong  confirmation  of  the 
view  of  the  case  which  treats  them  as  something  distinct  from 
spirits,  however  largely  spirits  may  enter  into  their  composition. 

The  only  reported  case  relied  on  by  the  Attorney -General  was 
The  Attorneii'Gtneral  v.  Green(i),  but  that  case  diflfers  materially 
from  the  present.  It  was  an  information  in  rem  for  the  con- 
demnation of  a  large  quantity  of  liquor  preparing  for  vinegar, 
fraudulently  deposited  in  an  unentered  place.  The  information 
was  framed  on  the  48  Geo.  III.  c.  69,  which  imposes  a  duty  on 
every  barrel  of  vinegar,  or  liquor  preparing  for  vinegar,  which 
shall  be  made  for  sale.  The  defendant  was  a  blacking  manu- 
facturer, and  the  liquor  was  clearly  a  preparation  for  vinegar, 
mixed  with  lamp-black  and  other  ingredients  used  in  makin<; 
blacking,  and  it  was  proved  that  the  liquid,  though  used  merely 
for  the  manufacture  of  blacking,  was  really  good  vinegar  when  it 
had  been  left  to  stand  and  deposit  the  lamp-black  and  other 
materials  used   with    it.     The  real   question  in   that    case  was, 

(1)  4  Price,  225. 
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whether,  in  order  to  bring  the  liquor  in  question  within  the  a.-g. 
provisions  of  the  statute,  it  was  necessary  to  allege  and  prove  that  bau.bt. 
it  was  liquor  preparing  for  vinegar  for  sale  as  vinegar.  The  Court 
held  that  it  was  not,  and  that  it  was  liable  to  seizure  if  it  was 
liquor  preparing  for  sale,  whether  it  was  to  be  sold  as  vinegar  or 
otherwise.  It  is  obvious  that  this  is  not  at  all  the  present  case. 
The  analogous  case  would  have  been,  if  proceedings  had  been  taken 
against  a  purchaser  of  the  blacking  thus  made,  alleging  that  he  had 
unlawfully  in  his  possession  vinegar  which  had  not  paid  duty.  The 
case  is  certainly  no  authority  for  holding  that  such  a  proceeding 
could  have  been  supported.  Inasmuch,  therefore,  as  sweet  spirits 
of  nitre  is  itself  a  well-known  article  of  commerce,  *not  commonly  [  *296  ] 
known  under  the  name  of  "  spirits,*'  and  not  adapted  for  ordinary 
use  as  an  intoxicating  beverage,  we  think  it  is  not  '*  spirits " 
within  the  meaning  of  that  word  as  used  in  the  information,  and, 
consequently,  there  must  be  j  udgment  for  the  defendant. 

Judgment  for  the  defendant. 


BADDELEY   v.   GINGELL  (1).  i847. 

(1  Ex.  319—334  ;  S.  C.  17  L.  J.  Ex.  63.)  J^^O. 

By  stat.  1 1  Geo.  III.  c.  1 5,  "  for  better  paving  High  Street.  Whitechapel,  [  ^^^  1 
and  removing  obstructions  and  annoyances  therein,"  Commissioners 
appointed  under  that  Act  were  empowered,  for  defra^'ing  the  charges  and 
expenses  attending  the  execution  of  the  Act,  to  rate  all  and  every  person 
and  persons  who  do  or  shall  inhabit,  hold,  occupy,  possess,  or  enjoy  any 
house,  shop,  warehouse,  cellar,  vault,  or  other  tenement  **  within  the  said 
street." 

The  Metropolis  Paving  Act,  b1  Geo.  III.  c.  xxix.,  s.  24,  enacts,  that  rates 
for  paving  or  repairing  the  pavements  of  the  said  streets  or  public  places 
in  any  parochial  or  other  district,  by  virtue  of  any  local  Act,  or  of  the  said 
Act,  shall  be  laid  '*  upon  all  persons  who  shall  inhabit,  hold,  occupy,  be  in 
possession  of,  or  enjoy  any  messuages,  tenements,  lands,  grounds,  coach- 
houses, stables,  cellars,  vaults,  houses,  shops,  warehouses,  or  other  buildings, 
or  hereditaments,  situate  or  being  within  any  of  the  streets  or  places  within 
the  said  parochial  or  other  district.'* 

To  the  north  of  Iligh  Street,  Whitechapel,  and  communicating  with  the 
street  by  means  of  a  covered  gateway,  there  is  a  yard  called  the  **  Kent  and 
Essex  Yard,*'  around  which  are  several  dwelling-houses,  warehouses, 
stables,  sheds,  a  booking-office,  and  other  buildings.  The  yard,  (with  the 
exception  of  the  width  of  the  gateway),  and  all  the  dwelling-houses,  &c., 
round  the  same,  are  situate  at  the  back  of  several  houses  and  premises 

(I)  Applied  in  ZrOf<cfo?i  School  Board  343;    distinguished  in   Lighthound  v. 

V.  St.  Mary,  Islington  (1875)  1  Q.  B.  D.  Higher  BtbingUni  Local  Board  (1885) 

65,  45  L.  J.  li.  C.  1,  and    Wakffidd  16  Q.  B.  Div.  577,  583,  55  L.  J.  M  C. 

Local  Board  v.  Lee  (1876)  1  Ex.  D.  336,  94.— A.  0. 
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Baddslet  which  front  High  Street.    The  entrance  into  the  yard  is  through  carriage- 

••  gates  and  along  a  covered  gateway.    No  part  of  the  yard  was  ever  paved  or 

GiHOBLL.  repaired  by  the  Commissioners,  nor  had  they,  within  the  yard,  at  any  time 

exercised  any  of  the  powers  conferred  on  them  by  the  above  Acts. 

Held,  that  the  occupiers  of  the  yard  and  houses  therein  were  liable  to  be 
rated  in  respect  of  the  paving  and  repairing  of  High  Street,  the  premises 
being,  for  that  purpose,  **  within  the  street,"  inasmuch  as  they  had  a 
frontage  on  the  street,  and  their  sole  conmiimication  was  with  the 
street. 

Tms  was  an  action  of  debt,  brought  by  the  plaintiff  as  clerk  to 
the  CommiBsioners  appointed  under  the  11  Greo.  III.  c.  15,  and 
[  *820  ]  57  Geo.  III.  c.  xxix.,  to  recover  101.  14^.,  to  which  *the  defendant 
pleaded  ntinquam  indebitcUvs  ;  and  issue  having  been  joined  thereon, 
the  parties,  under  the  order  of  Parke,  B.,  stated  for  the  opinion  of 
the  Court  the  following  case  : 

By  the  11  Geo.  III.  c.  15,  (after  reciting  that  part  of  High  Street, 
Whitechapel,  was  extremely  ill  paved,  and  the  passage  through  the 
same  greatly  obstructed  by  posts  and  projections,  and  annoyed  by 
signs,  spouts,  and  gutters  projecting  into  and  over  the  same,  whereby, 
and  by  the  deep  channels  across  many  parts  of  the  said  street,  the 
same  was  rendered  incommodioas  and  dangerous  to  persons  passing 
through  the  same,  and  that  the  methods  then  prescribed  by  law 
were  ineffectual  for  removing  such  obstructions  and  annoyances, 
and  for  the  proper  paving  of  the  said  street,  and  keeping  such 
.  pavement  in  proper  repair),  certain  persons  therein  named  were 
appointed  Commissioners  for  putting  the  Act  in  execution,  and 
provisions  are  contained  in  the  Act  for  the  electing  of  Commissioners 
from  time  to  time  in  the  room  of  those  dying  or  refusing  to  act ; 
and  the  said  Commissioners  are  empowered  by  the  Act  to  appoint 
one  or  more  clerk  or  clerks,  and  such  other  officers  as  they  shall 
think  proper ;  and  they  are  empowered  and  authorised  from  time 
to  time  to  cause  and  order  the  said  street  to  be  new  paved,  repaired, 
raised,  sunk,  or  altered,  when  and  as  often,  and  in  such  manner, 
<bc.,  as  they  shall  think  fit.  The  Commissioners  are  also  authorised 
to  order  and  direct  the  houses  within  the  said  street  to  be  numbered 
with  figures,  placed  or  painted  on  the  doors  thereof,  or  on  such 
other  part  of  the  said  houses  respectively  as  the  said  Commissioners 
should  think  proper.  For  defraying  the  charges  and  expenses 
attending  the  execution  of  the  several  powers  granted  by  the  Act,  it 
is  enacted,  that  a  rate  shall,  once  in  every  year,  or  oftener»  if  it 
shall  be  thought  needful  by  the  Commissioners,  be  made,  laid,  and 
assessed  by  them  upon  all  and  every  person  and  persons  who  do 
or  shall  inhabit,  hold,  occupy,  possess,  or  enjoy  any  house,  shop, 


TOL.  Lxxiv.]  1847.    EX.     1  EX.  820—822.  685 

warehouse,  cellar,  vault,  or  other  tenement  within  (i)  the  said  street,  Baddblbt 
*{or  raising  such  competent  sum  and  sums  of  money  as  the  qinobll. 
Commissioners  shall  from  time  to  time  judge  needful  and  direct.  [  *S2i  ] 

By  the  57  Geo.  III.  c.  xxix.  (2),  intituled  "  An  Act  for  better  paving, 
improving,  and  regulating  the  streets  of  the  metropolis,  and  remov- 
ing and  preventing  nuisances  and  obstructions  therein,"  it  is  enacted, 
that  the  said  Act  and  the  provisions  therein  contained  shall  extend 
to  all  streets  and  public  places  which  then  were  or  thereafter  might 
be  paved  within  the  cities  of  London  and  Westminster,  and  borough 
of  Southwark,  and  any  other  parts  of  the  metropolis  which  are 
included  within  the  weekly  bills  of  mortality ;  and  to  all  streets  and 
public  places  which  then  were  or  thereafter  might  be  paved  within 
the  parishes  of  St.  Pancras  and  St.  Marylebone,  in  the  county  of 
Middlesex  (except  only  any  parts  thereof  which  might  in  that  Act 
be  particularly  excepted).  By  the  24th  section  of  the  last-mentioned 
Act,  it  is  enacted,  that  it  may  be  lawful  to  and  for  the  persons  who, 
under  any  local  Act  or  Acts  for  any  parochial  or  other  district 
within  the  jurisdiction  of  that  Act,  are  empowered  to  make  rates  for 
the  expenses  of  paving  or  keeping  in  repair  the  pavements  of  any 
streets  or  public  places  within  such  parochial  or  other  districts, 
either  separately  or  jointly  with  other  purposes,  from  time  to  time 
after  the  making  and  passing  of  the  said  Act,  for  and  notwithstand- 
ing any  provisions  or  restrictions,  matters  or  things,  in  such  local 
Act  or  Acts  contained,  to  make  and  sign  all  and  every  or  any  such 
rates  or  assessments  as  shall  be  from  time  to  time  necessary  or 
expedient  for  paving  or  repairing  the  pavements  of  the  streets  and 
public  places  within  such  parochial  or  other  district,  pursuant  to 
the  directions  of  the  local  Act  for  such  district,  or  of  the  said  Act  of  the 
57  Geo.  III.,  and  for  thepayment  of  all  debts  and  charges  theretofore 
incurred  in  and  about  the  execution  of  such  local  Act,  and  of  the 
said  Act,  or  either  of  them,  as  to  the  paving  and  repairing  the  pave- 
ments of  and  in  such  district,  and  for  the  payment  *of  interest,  &c. ;  [  *322  ] 
and  that  such  rates  may  be  either  substituted  for  the  rates  directed 
by  such  local  Act,  or  may  be  additional  thereto,  as  the  persons 
making  the  said  rates  from  time  to  time  at  the  making  thereof  may 
determine  and  direct ;  and  all  such  rates,  made  and  signed  after  the 
passing  of  the  said  Act,  (of  the  57  Geo.  III.),  for  paving  or  repair- 
ing the  pavements  of  the  said  streets  or  public  places  in  any 
parochial  or  other  district,  by  virtue  of  any  local  Act,  or  of  the  said 

( 1 )  Cf .  Metropolis  Management  Act,  (2)  See  Metropolis  Management  Act, 

1862  (25  &  26  Vict.  c.  102),  s.  77.  1862  (25  &  26  Vict.  c.  102),  s.  73. 
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Baddbley  Act,  and  either  separately  or  jointly  with  or  towards  any  other 
OiNOKLL.  object  or  purpose,  by  virtue  of  any  local  Act  or  Acts  of  Parliament, 
or  of  the  said  Act,  shall  be  laid  upon  all  persons  who  shall  inhabit, 
hold,  occupy,  be  in  possession  of,  or  enjoy  any  messuages,  tene- 
ments, lands,  grounds,  coach-houses,  stables,  cellars,  vaults,  houses, 
shops,  warehouses,  or  other  buildings  or  hereditaments,  situate  or 
being  within  any  of  the  streets  or  places  within  the  said  parochial 
or  other  district,  and  should  be  just  and  equal  ground  rates.  It  is, 
by  section  76,  further  enacted,  that  the  Commissioners,  &c.,  may 
order  and  direct  all  and  every  the  houses  and  other  tenements,  &c., 
within  the  streets  and  other  public  places  within  their  respective 
districts  to  be  numbered  with  figures,  placed  or  painted  npon  or 
over  the  doors  thereof,  or  such  other  part  of  the  said  houses,  &c.,  as 
they  should  think  proper.  By  the  120th  section,  it  is  farther 
enacted,  that  the  said  Commissioners  may  sue  and  be  sued  in  the 
name  of  their  clerk  for  the  time  being,  and  that  all  actions  to  be 
brought  for  the  recovery  of  any  rate  may  be  brought  in  the  name  of 
such  clerk,  by  action  of  debt,  in  any  of  his  Majesty's  Courts  of  Record 
at  Westminster. 

That  part  of  High  Street  which  is  mentioned  in  the  first  of  the 
said  Acts  is,  and  at  the  time  of  the  passing  of  the  second  of  the  said 
Acts  was,  situate  and  included  within  the  weekly  bills  of  mortality, 
and  then  was  and  still  is  paved,  and  then  was  and  is  under  the  juris- 
diction  of  the  Commissioners  for  the  said  district  as  aforesaid,  and 
is  not  exempted  from  or  out  of  the  operation  of  the  last-mentioned 
[  *323  ]  Act.  *After  the  passing  of  the  first  of  such  Acts,  the  Commissioners 
therein  named  and  appointed  new-paved,  repaired,  raised,  sunk,  and 
altered  the  said  parts  of  High  Street  as  by  the  same  Act  they  were 
empowered,  and  they  and  the  Commissioners  for  the  time  being  for 
putting  that  Act  in  execution  have  thence  continually  hitherto  from 
time  to  time  repaved,  repaired,  raised,  sunk,  and  amended  the  same, 
and  have  removed,  taken,  carried  away,  and  deposited,  as  in  the  said 
Act  mentioned,  and  still  do  repave,  repair,  and  amend,  and  remove, 
take,  carry  away,  and  deposit  all  carts,  &c.,  making  or  occasioning 
annoyance,  nuisance,  or  obstruction  in  the  said  street,  as  by  that 
Act  they  are  empowered  to  do. 

To  the  north  of  that  part  of  the  said  High  Street  which  lies  in 
the  county  of  Middlesex,  and  communicating  with  the  said  street 
by  means  of  the  covered  gateway  hereinafter  mentioned,  there  was, 
long  before  the  making  of  the  rate  hereinafter  mentioned,  and  con- 
tinually thence  hitherto  hath  been  and  now  is,  a  large  yard,  called 
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the  "  Kent  and  Essex  Yard/*  around  and  T^ithin  and  opening  into    Baddblbt 

which,  long  before  the  making  of  the  said  rate,  there  had  been     ginokll. 

erected,  and  at  the  time  of  the  making  of  the  said  rate  there  were 

and  still  are  standing,  several  dwelling-houses,  warehouses,  stables, 

sheds,  a  booking-office,  and  other  buildings.     The  said  yard,  (with 

the  exception  of  the  width  of  the  gateway,  which  is  about  ten  feet 

two  inches),  and  all  the  said  dwelling-houses,  warehouses,  stables, 

sheds,  booking-office,  and  other  buildings  round  the  same,  lie  and 

are  situate  at  the  back  of  several  houses  and  premises  which  front 

the  said  High  Street;  these  houses  are  entirely  unconnected  in 

every  way  with  the  said  yard,  dwelling-houses,  &c.,  standing  round 

it  and  every  of  them ;  and  all  the  said  houses  which  front  the  High 

Street  are  duly  rated  in  and  by  the  said  rate.    The  defendant,  for 

upwards  of  twelve  months  before  and  at  the  time  of  the  making  of 

that  rate,  and  thence  continually  hitherto,  inhabited,  held,  occupied, 

possessed,  and  ^enjoyed  certain  of  the  said*  houses,  warehouses,       [  *324  ] 

stables,  and  lofts,  and  the  booking-office  within  the  said  yard,  being 

the  houses,  warehouses,  stables,  lofts,  and  booking-office  in  the  said 

rate   and  hereinafter  particularly  mentioned  and  set  forth,  and 

certain  other  persons,  whose  names  it  is  unnecessary  to  specify, 

inhabited,  held,  occupied,  possessed,  and  enjoyed  other  of  the  said 

houses,  warehouses,  and  buildings  around  and  within  the  said  yard. 

The  entrance  into  the  Kent  and  Essex  Yard  is  through  carriage- 
gates  and  along  a  covered  gateway  of  the  length  of  twenty- two  feet  or 
thereabouts.  The  said  gates  open  internally  into  such  yard,  and  the 
gate-posts  thereof  abut  upon  the  foot  pavement  of  High  Street.  The 
gates  are  left  open  in  the  day-time,  but  are  usually  closed  at  night  by 
the  defendant  or  his  servants,  the  defendant  keeping  the  key  thereof. 

The  gateway  into  the  yard  is  entirely  covered  over  by  a  portion 
of  the  house  No.  115,  in  High  Street  aforesaid,  which  house  stands 
in  the  straight  and  direct  line  of,  and  abuts  and  fronts  upon,  that 
street  to  the  west  of,  and  over  the  said  gates  and  gateway,  and  is 
duly  rated  in  and  by  the  said  rate,  and  the  house  adjoining  to  No.  115, 
on  the  east  of  the  said  gates  and  gateway,  is  numbered  No.  114 
in  the  High  Street,  and  such  last-mentioned  house  also  stands  in 
the  straight  and  direct  line  of,  and  abuts  and  fronts  upon,  the  High 
Street,  and  is  also  duly  rated  in  and  by  the  said  rate.  The  said 
gates  and  gateway  are  not  distinguished  by  any  number  at  all. 

(From  a  plan  which  formed  part  of  the  case,  it  appeared  that  the 
buildings  on  the  one  side  of  the  yard  abutted  on  Commercial  Street, . 
and  those  on  the  other  side  abutted  on  Castle  Street.) 
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Baddxlit  That  part  of  the  footpath  of  the  said  street  which  is  opposite  to 
Gikq'xll.  and  between  the  said  gates,  and  the  general  carriage-way  of  the 
said  High  Street,  is  not  laid  down  with  flag-stones  but  with  ordinary 
[  *886  ]  carriage-way  pavement,  as  is  *usual  in  similar  cases  in  the  metro- 
polis where  a  party  is  entitled  to  an  entrance  across  the  footway ;  and 
the  carts  and  other  carriages  and  the  horses  and  cattle  of  the  defen- 
dant, in  passing  through  the  said  gateway,  to  or  from  the  said  yard, 
houses,  &c.,  have  at  all  times,  during  his  occupation  and  possession 
as  aforesaid,  necessarily  traversed  and  passed  over,  and  do  necessarily 
traverse  and  pass  over,  a  large  portion  of  the  said  street  so  paved 
and  repaired  by  such  Commissioners,  and  the  pavement  thereof. 

No  part  of  the  said  yard  has  ever  been  paved,  repaired,  raised,  sunk, 
or  altered  by  the  said  Commissioners,  nor  have  they  within  the  said 
yard  at  any  time  exercised  any  of  the  powers  conferred  upon  them  by 
the  said  Acts  or  either  of  them,  and  none  of  the  said  houses  or  other 
buildings  round  the  said  yard  ever  fronted  or  were  differently  placed 
with  respect  to  or  more  open  to  the  High  Street  than  they  are  now. 

(The  case  then  stated  the  making  of  a  rate  on  the  22nd 
November,  1844,  of  one  shilling  in  the  pound  of  the  yearly  rent 
or  yearly  value  of  such  houses,  shops,  warehouses,  cellars,  vaults, 
or  other  tenements  respectively,  (so  far  as  the  same  can  be  known), 
except  only  such  houses,  &c.,  as  are  situate  on  the  south  side  of  the 
said  High  Street,  &c.) 

The  other  occupiers  of  the  houses,  warehouses,  and  buildings  in 
the  said  yard  as  above  mentioned  were  and  are  also  rated  in  the 
said  rate  in  respect  of  such  last-mentioned  houses,  &c. 

The  sum  of  lOL  14^.,  being  the  sum  total  and  aggregate  of  the 
several  sums  at  and  in  which  the  defendant  is  rated  in  and  by  the 
said  rate  as  aforesaid,  was,  and  the  several  sums  of  which  the  said 
sum  of  lOZ.  148.  is  such  aggregate,  were  duly  demanded  of  him 
before  the  commencement  of  this  action,  but  he,  upon  such  demand, 
refused  and  continually  hitherto  hath  refused  to  pay  the  same,  and 
each  of  such  several  sums,  and  every  part  thereof.  And  it  is 
agreed,  that  all  steps,  matters,  and  things  necessary  to  be  taken 
[  *326  ]  and  ""done  by  the  Commissioners,  the  plaintiff,  and  all  other  parties, 
to  entitle  the  plaintiff,  as  such  clerk,  to  maintain  this  action,  (if  the 
defendant  is  liable  to  be  rated  in  respect  of  the  premises  so  occu- 
pied by  him  as  aforesaid,  and  comprised  in  the  said  rate,  and 
therein  rated  at  the  aggregate  sum  of  101.  14«.  as  aforesaid,  or 
any  part  thereof),  were  by  them  and  him  taken  and  done  previously 
to  the  commencement  of  the  action. 
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Copies  of  the  said  Acts  and  of  the  pleadings  in  this  action  accom-  baddblbt 
pany  this  case,  and  are  to  be  deemed  and  taken  to  be  part  thereof  qinobll. 
for  all  purposes. 

The  question  for  the  opinion  of  the  Court  is,  whether,  under  the 
aforesaid  Acts,  or  either  of  them,  the  defendant  is  liable  to  be  rated 
for  or  in  respect  of  the  premises  occupied  by  him  as  aforesaid,  and 
mentioned  in  the  said  rate,  or  any  part  thereof,  and  in  respect  of 
which  he  was  rated  or  assessed  in  the  said  rate  as  aforesaid.  If 
the  Court  should  be  of  opinion  that  the  defendant  is  not  liable 
under  the  said  Acts,  or  either  of  them,  to  be  so  rated,  then  judg- 
ment of  noUe  prosequi  is  to  be  entered ;  but  if  the  Court  should  be 
of  a  contrary  opinion,  then  the  plea  of  the  defendant  is  to  be  with- 
drawn, and  judgment  is  to  be  entered  for  the  plaintiff  for  the  sum 
of  lOZ.  149.,  or  for  such  other  and  less  sum  as  the  Court  should  fix 
and  direct,  in  the  event  of  the  Court  being  of  opinion  that  he  is  liable 
to  be  rated  for  and  in  respect  of  some  portion  only  of  such  premises. 

Sir  F.  Thesiger  (Manisty  with  him),  for  the  plaintiff  : 

r 

It  is  conceded  that  the  Commissioners  have  no  power  to  enter 
and  pave  this  yard,  but  they  may  nevertheless  assess  a  rate  in 
respect  of  the  premises.  The  11  Geo.  III.  c.  15,  is  intituled  "  An 
Act  for  the  better  paving  that  part  of  the  High  Street,  in  the  parish 
of  Saint  Mary  Matfellow,  otherwise  Whitechapel,  which  lies  in  the 
county  of  Middlesex,  and  for  removing  obstructions  and  annoyances 
therein."  The  first  section,  after  reciting  that  that  part  of  the  High 
*  Street  which  lies  in  the  county  of  Middlesex  is  extremely  ill  f  327  J 
paved,  &c.,  appoints  certain  persons  Commissioners  for  accom- 
plishing the  object  of  the  Act,  namely,  the  paving  and  repair  of 
that  part  of  the  High  Street  which  is  within  the  county  of  Middle- 
sex. But  though  the  Commissioners  have  no  power  to  pave  or 
repair  any  portion  of  the  street  which  does  not  lie  within  the 
county  of  Middlesex,  they  may,  by  the  34th  section,  rate  every 
inhabitant  *'  within  the  street."  The  question  then  is,  what  is  the 
meaning  of  the  term  ''  within  the  street?  "  It  can  make  no  differ- 
ence that  a  house  is  built  back  from  the  main  line  of  buildings, 
either  with  vacant  ground  or  a  garden  in  front ;  if  the  communica- 
tion be  direct  with  the  street,  the  house  is  ''  within  the  street." 

(BoLFB,  B. :  It  is  necessary  to  diverge  a  little  from  the  strict 
meaning  of  the  term.  No  person  lives  in  a  street,  but  in  a  house 
which  abuts  on  a  street.) 

B.IU — VOL.  Lxxrv.  44 
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Baddukt  The  former  part  of  the  84th  section  uses  the  words  "  house,  shop, 
OiMosui.  warehouse,  cellaf,  vault,  or  other  tenement ; "  the  latter  part  of 
the  section  mentions  in  addition  *'  hereditaments ;  '*  but  it  may 
possibly  be  said  that  the  latter  word  must  be  construed  as  eju$den\ 
generis  with  the  former  words,  and  that  the  Act  does  not  apply  to 
ground.  The  rate,  however,  is  made  under  both  Acts,  and  the 
24th  section  of  the  57  Geo.  HI.  c.  xxiz.,  empowers  the  Commissioners 
to  assess  a  rate  in  respect  of  ''  land  "  or  ''  ground  "  situate  or  being 
within  any- of  the  streets  or  places  within  the  said  parochial  or 
other  district.  The  80th  section  points  out  the  mode  in  which 
places  for  religious  worship  and  public  buildings  are  to  be  rated, 
and  such  buildings  usually  stand  back  from  the  ordinary  range  of 
buildings  in  the  street. 

(BoLFB,  B. :  Many  houses  in  London  are  built  in  that  way ;  for 
instance,  Devonshire  House,  and  Burlington  House:  but  there 
can  be  no  question,  that  for  the  purpose  of  rates  they  are  in 
Piccadilly.) 

If  this  yard  had  not  been  btiilt  upon,  the  Commissioners  might 
have  rated  it  under  the  24th  section  of  the  57  Geo.  HI.  c.  xxix.,  as 
[  *328  ]  ''  land  or  ground  situate  *and  being  within  the  street ;  '*  and  it  can 
make  no  difference  in  the  principle  of  assessment  that  the  land  has 
been  built  on.  The  words  'Mand  or  ground  within  the  street," 
in  that  Act,  mean  land  or  ground  which  communicates  with 
the  street. 

(BoLFE,  B. :  There  is  a  case  of  Newton  v.  Lucas  (i),  where  a 
testatrix  devised  all  her  messuages  in  Denmark  Court.  She  had 
five  houses,  situate  in  that  court,  and  another  which  fronted 
towards  and  was  numbered  No.  883  in  the  Strand,  and  formed 
one  side  of  a  covered  passage  leading  to  the  place  where  the  five 
were  situate,  and  which  had  attached  to  it  an  out-building  abutting 
on  ground  in  Denmark  Court.  The  Loan  Chancellor  (reversing  the 
decision  of  the  Yicb-Chancellob)  decided  that  the  house  fronting 
towards  the  Strand  passed  under  the  will  with  the  other  five.) 

The  reason  of  the  assessment  is,  that  the  property  derives  benefit 
from  the  paving.  The  case  of  Pavl  v.  Jones  (2)  is  relied  on  by  the 
defendant ;  but  that  case  only  decided  4hat  Ely  Place  was  a  pri\*ate 

(1)  43  B.  B.  210  (1  My.  &  Cr.  391 ;  (2)  1  Q.  B.  883. 

6  Sim.  0-1). 
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place,  and  not  within  the  jurisdiction  of  certain  Commissioners  for     Baddslev 
the  purpose  of  paving,  under  a  local  Act.  Gino'bll. 

(Pollock,  C.  B.  :  It;  would  be  difficult  to  say  that  houses  in 
Child's  Place  are  houses  in  Fleet  Street.  The  case  of  Serjeant's 
Inn  is  peculiar,  because  there  there  is  a  carriage-way  into  Fleet 
Street,  and  a  foot-way  into  the  Temple. 

Butt  {Hawkins  with  him),  for  the  defendant : 

The  facts  of  the  case  show  that  the  houses  rated  are  not  con- 
nected with  or  within  High  Street.  On  one  side  they  are  in  C<to- 
mercial  Street;  another  part  abuts  on  Castle  Street.  If  similar 
Acts  were  to  pass  embracing  those  streets,  these  houses  would  be 
liable  to  be  rated  under  them. 

(Aldbbson,  B.  :  In  the  case  of  Doe  d.  Humphreys  v.  Roberts  (i), 
a  testator  devised  all  his  messuage  or  dwelling-house,  with  the 
appurtenances,  *in  High  Street,  in  the  town  of  H.,  and  all  and  [  '329  ] 
every  his  buildings  and  hereditaments  in  the  same  street.  He  had 
only  one  house  in  High  Street ;  but  behind  that  house  he  had  two 
cottages,  fronting  a  lane,  called  Bakehouse  Lane.  There  was  no 
thoroughfare  through  that  lane,  the  only  entrance  into  it  being 
from  the  High  Street.  In  that  case  it  was  held  that  the  two 
cottages  passed  under  the  will,  and  Holboyd,  J.,  said,  ''  If  there 
had  been  an  opening  from  the  High  Street  to  these  two  cottages 
alone,  they  would  clearly  be  in  the  street;  and  I  can  see  no 
difference  from  the  circumstance  of  there  being  other  houses  in 
the  court.") 

If  the  sole  access  is  the  criterion,  then  the  making  of  an  entrance 
into  this  yard  from  Commercial  Street,  in  lieu  of  the  present 
entrance,  would  take  the  yard  out  of  High  Street.  The  occupiers 
of  the  houses  within  this  yard  derive  no  benefit  from  the  labours 
of  the  Commissioners.  All  their  powers  are  confined  to  '*  the 
street."  The  10th  section  of  the  11  Geo.  HI.  c.  15,  enables  them 
to  direct  "  the  said  street "  to  be  new  paved.  The  12th  section 
empowers  them,  whilst  a  new  pavement  is  being  made,  to  direct  in 
what  places  ''in  the  said  street"  carts  and  wagons  loaded  with 
hay  and  straw  shall  stand.  By  the  80th  section  they  may  order 
houses  *'  within  the  said  street "  to  be  numbered ;   and  by  the 

(1)  24  E.  E.  449  (5  13.  &  Aid.  407). 
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Baddkley     Slst  flection  they  may  remove  sign-boards  or  other  things  occa- 
GiKGELi..     sioning  any  obstruction  or  annoyance  "  in  the  said  street."     None 
of  those  powers  can  be  exercised  within  this  yard. 

(Pollock,  C.  B.  :  Probably  you  cannot  give  to  the  word  "  within  " 
any  meaning  which  is  commensurate  with  its  use  on  all  occasions 
in  this  Act.) 

This  yard  is  not  vacant  'Aground"  within  the  meaning  of  the 
57  Geo.  III.  c.  xxix.  s.  24,  but  it  is  a  private  yard  behind  the 
street.  The  case  is  governed  by  Pavl  v.  Jones  (i),  where  it  was 
held  that  Ely  Place,  which  had  but  one  entrance,  was  not  part  of 
[  *330  ]  the  public  ^street.  The  object  of  the  Legislature  was  to  confer 
certain  benefits  on  the  occupiers  of  houses  in  High  Street,  and  they 
alone  ought  to  be  rated.  The  Commissioners  do  not  pave  or  cleanse 
this  yard,  and  therefore  the  occupiers  are  not  benefited  within  the 
meaning  of  the  Act.  Since  the  Commissioners  have  no  jurisdiction 
over  this  yard  for  benefit,  they  can  have  none  for  charge.  Those 
Acts  which  impose  a  burden  must  be  construed  strictly.  In  Dacetf 
V.  Wame  (2)  it  was  held,  that  a  surveyor  appointed  under  the 
57  Geo.  III.  c.  xxix.  had  no  right  under  the  75th  section  of  that 
Act  to  remove  a  ladder  placed  against  a  house  for  the  purpose  of 
whitewashing  it,  as  the  section  applied  only  to  the  erection  of 
hoards  or  scaffolds,  or  to  the  placing  of  posts,  bars,  rails,  or  boards, 
by  which  an  inclosure  is  made.  A  surveyor  could  not,  under  that 
section,  license  any  person  to  erect  a  hoard  in  this  yard. 

Sir  F.  Thesiger,  in  reply : 

Benefit  or  no  benefit  is  not  a  fair  test  of  liability.  It  is  evident, 
however,  that  the  defendant  must  be  benefited  in  some  degree. 
Paul  V.  Jones  has  no  bearing  on  this  case.  There  the  question  was 
not  as  to  the  liability  to  a  rate,  but  whether  the  word  '*  place,"  in 
the  6  &  6  Will.  IV.  c.  xviii.,  meant  a  "  public  place."  The  Coukt 
decided  that  Ely  Place,  being  private,  was  not  a  "  place "  which 
the  Commissioners  could  pave  under  that  Act.  They  might,  not- 
withstanding, have  power  to  assess  a  rate  on  that  "place."  Here 
it  is  not  contended  that  the  Commissioners  have  any  right  to  enter 
the  yard  to  pave  it,  but  that  they  have  power  to  rate  it  as  a  place 
*'  within  the  street."  Those  words  cannot  be  construed  according; 
to  their  strict  literal  meaning;  it  must  therefore  be  ascertained, 

(1)  1  Q.  B.  833.  (2)  14  M.  &  W.  199. 


VOL.  i.xxiv.]  1847.     EX.     1  EX.  330—832.  693 

from  the  facts  of  6ach  particular  case,  whether,  according  to  the     Baddelky 
obvious  intention  of  the  Legislature,  the  house  rated  is  "  within     ginoell, 
the  street."     The  case  of  Davey  v.  *Warne  is  wholly  inapplicable.       [  •331  ] 
It  is  argued  that  the  defendant  might  be  subject  to  a  rate  for  two 
different  streets ;  but  here  he  is  contending  against  a  liability  to 
be  rated  at  all.    If,  as  suggested,  the  defendant  were  to  make  an 
opening  from-  the  yard  into  Castle  Street,  or  Commercial  Street, 
he  would  suffer  no  inconvenience,   as   the  28th  section   of  the 
57  Geo.  III.  c.  xxix.  provides  for  the  rating  of  property  in  different 
districts. 

Pollock,  C.  B.  : 

I  am  of  opinion  that  the  defendant  is  liable  to  this  rate.     The 
point  is  exceedingly  short,  but  not,  however,  as  clear.     The  case 
turns  entirely  upon  whether  the  property  in  question  is  "  within 
the  High  Street "  within  the  meaning  of  these  Acts  of  Parliament. 
These  Acts  might  have  been  more  clear  if  the  Legislature  had  used 
the  words  "communicating  therewith,  or  abutting  thereon;"  but 
I  think  the  meaning  is  ascertained  by  viewing  the  question  in  this 
light :  was  it  the  intention  of  the  framers  of  this  Act,  that  a  person 
like  the  defendant  should  wholly  escape  this  rate?     He  clearly 
derives  some  benefit  from  the  Act  of  Parliament;  as  one  of  the 
public  in   the  immediate  neighbourhood  he  shares  in  the  public 
advantage.    It  could  never  have  been   intended   to  institute  an 
inquiry  as  to  the  amount  of  benefit  which  a  particular  individual 
might  derive  from  the  labours  of  the  Commissioners ;  if  it  appeared 
in  general  that  some  benefit  accrued  to  him,  the  object  of  the 
Legislature  was  to  throw  upon  him  a  share  of  the  burthen.     The 
quantum  of  benefit  can  have  nothing  to  do  with  the  liability  to  the 
rate ;  for  one  person  may  occupy  his  premises  but  six  months  in 
the  year,  another  for  a  less  period.     It  is  certainly  difficult  to  give 
to  the  word  "within"  a  meaning  which  would  be  applicable  to 
every  clause  in  which  that  word  occurs.     For  instance,  the  Com- 
missioners may  have  no  power  to  enter  this  yard,  and  cause  the 
houses  to  be  numbered  with  figures.     It  may  then  be  said  that 
houses  "  within  the  street "  may  be  numbered ;  and  if  these  *houses       [  •332  ] 
cannot  be  numbered,  they  are  not  "within  the  street"  for  that 
purpose ;  and  if  so,  not  for  the  purpose  of  being  rated.    I  think, 
however,  that  for  the  purpose  of  being  rated  these  premises  are 
"  within  the  street,"  for  it  is  a  property  which  has  a  frontage  on 
the  street.    If  it  were  a  large  establishment  like  an  hotel,  for  which 
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Baddblev  a  narrow  entrance  from  the  street  would  be  sufficient,  it  would  be 
GmoBLL.  clearly  liable  to  the  rate.  After  certain  doubt  as  to  one  construc- 
tion or  the  other,  J[  have  come  to  the  conclusion  that  the  Act  of 
Parliament  intended  to  make  this  property  liable,  because  it  is 
''  within  the  street "  in  a  fair  and  reasonable  sense.  It  is  said  that 
the  Act  imposes  a  tax  on  the  subject,  and  therefore  if  there  be  a 
doubt  the  subject  ought  not  to  be  called  upon  to  pay.  I  question, 
however,  whether  the  rule  which  is  applicable  to  a  public  general 
tax  applies  to  a  rate  upon  an  inhabitant  of  a  particular  district. 
If  you  call  upon  the  subject  to  pay  a  tax,  you  must  show  a  clear 
public  liability,  and  if  there  is  any  doubt,  it  is  the  duty  of  this 
Court  not  to  impose  it.  I  am  not  sure  that  is  the  correct  rule 
with  reference  to  a  case  like  the  present,  where  the  Legislature 
intended  to  confer  certain  benefits  on  the  inhabitants  of  a  particular 
district,  and  by  reason  of  such  benefits  to  distribute  the  burthens 
among  them.  For  every  popular  purpose  these  premises  are 
"  within  the  street."  A  yard  is  not  a  substantive  and  well-known 
place,  like  Warwick  Square.  If  this  were  one  tenement,  with  a 
frontage  to  the  street,  and  an  open  space  before  it,  it  would  be 
clearly  rateable ;  it  is  not  the  less  so  because  it  is  divided.  The 
meaning  of  the  Act  is,  that  the  person  whose  premises  directly 
communicate  with  the  street  shall  be  liable  to  pay. 

Parke,  B.  : 

I  am  of  the  same  opinion.  It  is  quite  clear  that  the  words 
^'within  the  street"  cannot  be  understood  in  their  strict  literal 
sense,  because  no  house  is  strictly  speaking  in  a  street,  but  abutting 
[  ♦333  ]  upon  it.  I  think  that,  ♦for  the  purpose  of  this  rate,  a  house  is  to 
be  considered  "  within  the  street "  when  it  fronts  on  the  street, 
and  its  sole  communication  is  with  the  street.  If  we  adopt  that  as 
the  proper  interpretation  of  the  words  "  within  the  street,"  there 
can  be  no  question  in  the  case.  This  property  must  be  "  within 
the  street,"  because  it  has  a  frontage  on  the  street;  for  we  must 
assume  that  not  only  the  yard,  but  also  the  gateway,  is  the  pro- 
perty either  of  the  defendant  or  the  proprietors  of  the  houses.  If 
this  yard  had  not  been  built  on,  it  would  have  answered  the  descrip- 
tion of  property  having  a  frontage  on  the  street,  and  would  have 
been  liable  to  the  rate  as  **  land  "  or  "  ground."  It  cannot  be 
exempt,  because  the  owner  has  erected  different  houses  and  build- 
ings around  it.  If  we  test  it  by  the  other  criterion  the  statute 
applies,  because  it  is  a  property  having  its  sole  communication 
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with  the  street.  The  rate  is  imposed  in  respect  of  some  benefit  Baddxlby 
derived  from  the  pavement  of  the  street  and  the  removal  of  obstrac-  aiNdxLL. 
tionSy  whereby  it  is  better  adapted  to  receive  carts  and  carriages. 
Then  it  is  clear,  the  rate  is  not  to  be  regulated'  by  the  quantttm 
of  benefit  derived.  Cases  may  be  put  in  which  there  might  be 
extreme  difficalty  in  saying  that  the  premises  are  '' within  the 
street."  Warwick  Square  is  one.  Possibly  the  answer  is^  that 
Warwick  Square  is  a  place  so  well  known  to  the  public  at  large, 
that  if  the  Legislature  gave  power  to  Commissioners  to  rate  War- 
wick Street,  it  is  reasonable  to  suppose  that  they  could  not  have 
meant  to  include  Warwick  Square,  unless  they  mentioned  it.  My 
judgment  in  the  present  case  is  founded  on  this, — that  if  these 
premises  had  been  in  one  occupation,  as  one  house,  or  one  yard, 
they  would  have  had  a  frontage  on  the  street,  and  so  have  been 
**  within  the  street ; "  or,  at  all  events,  they  come  within  the 
second  branch  of  the  definition,  as  premises  having  their  sole 
communication  with  the  street. 

Alderson,  B.  : 

I  am  of  the  same  opinion.  It  is  clear  *that  no  house  is,  strictly  [  *8S4  ] 
speaking,  ''within  the  street;"  we  must  therefore  consider  the 
intention  of  the  Legislature  in  using  those  words.  The  intention 
was  to  impose  a  rate  on  all  persons  whose  access  to  their  houses 
was  improved  by  the  paving  and  repairing  of  the  street.  Therefore 
the  words  ''  every  inhabitant  within  the  street  "  mean  every  person 
whose  sole  access  to  his  premises  is  from  the  street.  If  the  whole 
of  these  premises  had  been  one  house,  the  case  would  have 
been  perfectly  clear.  Suppose  a  house  in  a  street  built  upon  an 
embankment,  with  an  entrance  by  a  tunnel  underneath,  could 
anyone  contend  that  the  house  was  not  in  the  street,  because  of  the 
embankment  and  tunnel  ?  This  yard  communicates  by  a  tunnel 
with  the  street ;  then  it  is  ''  within  the  street."  What  fell  from 
HoLBOYD,  J.,  in  the  case  of  Doe  v.  Roberts,  shows  the  principle 
upon  which  we  are  to  proceed;  namely,  that  where  the  sole 
access  is  from  the  street,  the  premises  are  within  the  street. 

BoLFE,  B. : 

I  am  of  the  same  opinion.  According  to  the  true  meaning  of  the 
Act,  *'  houses  within  the  street "  are  houses  to  which  there  is  no 
access  except  from  the  street.  I  do  not  say  that  is  so  in  every 
case ;  but  if  a  house  is  only  accessible  by  a  gateway  from  the  street, 
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Baodblet  it  is  pritnd  facie  "  within  the  street."  Nobody  can  doubt  that 
GnrosLL.  Burlington  House  is  in  the  street  called  Piccadilly,  and  that  if 
buildings  were  erected  on  both  sides  of  the  gateway,  it  would  still 
be  in  Piccadilly.  The  same  may  be  said  of  Northumberland  HouBe, 
in  the  Strand.  If  a  space  before  a  house  be  covered  with  buildings, 
the  house  remains  in  the  street,  whether  it  be  approached  by  an 
access  greater  or  smaller.  The  principle  will  apply  a  multo  fortiori 
when  the  property  to  be  rated  is  not  merely  houses,  but  also  tene- 
ments ''  within  the  street."  This  yard  is  clearly  a  tenement  within 
the  street,  and  therefore  liable  to  the  rate. 

Judgment  for  the  plaintiff. 


1847.  OLLIYE  V.  BOOKER  (1). 

^*^^-  (1  Ex.  416-424 ;  8.  C.  17  L.  J.  Ex.  21.) 

[  *!•  ]  To  an  action  for  not  loading  a  Tessel  in  pursuance  of  the  terms  of  a 

charter-party,  the  defendant  pleaded,  setting  out  the  whole  of  the  charter- 
party,  which  stated,  that  it  was  agreed  between  the  plaintiff,  '^original 
charterer  of  the  good  ship  or  vessel  called  The  Dove  A  1,  of  the  measure- 
ment of  149  tons,  or  thereabouts,  now  at  sea,  having  sailed  three  weeks  ago, 
or  thereabouts,"  and  the  defendant,  that  the  ship,  being  tight,  staunch,  &c, 
should  proceed  to  Marseilles  (after  having  delivered  her  cargo  at  Qenoa), 
and  there  load  certain  goods  of  the  defendant,  and  therewith  proceed  to  a 
safe  port-  in  the  United  Ejngdom,  calling  at  Cork  or  Falmouth  for  a  certain 
rate  of  freight ;  thirty  working  days  to  be  allowed,  Sundays  excepted.  The 
plea  then  averred,  that  time  was  an  essential  and  material  part  of  the 
contract;  and  the  probable  situation  of  the  vessel  with  reference  to  the  date 
of  her  sailing,  and  the  object  of  her  voyage,  was  also  an  essential  and 
material  part  of  the  contract,  and  that,  in  point  of  fact,  {at  the  time  of 
the  making  the  charter-party,  the  vessel  had  not  sailed  three  weeks,  but  a 
materially  and  unreasonably  later  time,  of  which  the  defendant  had  no 
notice  or  knowledge,  for  which  caxise  the  defendant  neglected  and  refused 
to  load  the  vessel:  Held,  that  the  time  at  which  the  vessel  sailed  was 
material,  that  that  statement  in  the  charter-party  amounted  to  a  warranty, 
and  that  the  defendant  was  entitled  to  retain  his  verdict  upon  the  plea,  on 
motion  for  judgment  non  obstante  veredicto. 

Semhle,  per  Paske,  B.,  that  the  averment  that  the  plaintiff  knew  the 
time  the  vessel  sailed  was  immaterial. 

Assumpsit.  The  first  count  of  the  declaration  stated,  that  before 
and  at  the  time  of  the  making  of  the  promise  hereinafter  mentioned, 
the  plaintiff  was  lawfully  possessed  of  the  ship  or  vessel  hereinafter 
mentioned,  under  and  by  virtue  of  a  certain  charter-party  of 
affreightment  theretofore  &c.,  made  between  one  A.  B.,  the  master 
of  the  said  ship  or  vessel,  and  the  plaintiff ;  and  the  plaintiff  being 

(1)  Cited  in  Jackson  v.  Union  Marine  Insurance  Co.  (1874)  L.  R.  10  C.  P. 
125,  133,  44  L.  J.  C.  P.  27.— A.  C. 


VOL.  Lxxiv.]  1847.    EX.    1  EX.  416—417.  697 

80  possessed  of  the  said  ship  or  vessel  as  aforesaid,  it  was  thereto-  Ollivb 
fore  (See.  agreed  between  the  plaintiflf  and  the  defendant,  by  a  certain  bookbb, 
other  charter-party  of  affreightment  then  made  in  writing  between 
the  plaintiff,  therein  described  as  original  charterer  of  the  good  ship 
or  vessel  called  The  Dove  A  1,  of  the  measurement  of  149  tons  or 
thereabouts,  therein  alleged  to  be  at  sea,  having  sailed  three  weeks 
before,  and  the  defendant,  therein  described  as  of  London,  merchant, 
that  the  said  ship,  being  tight,  staunch,  and  strong,  and  every  way 
fitted  for  the  voyage,  should,  with  all  convenient  speed,  sail  and 
proceed  to  Marseilles,  after  having  delivered  her  cargo  at  Genoa  for 
the  ship's  account,  or  so  near  thereto  as  she  might  safely  get,  and 
there  load  from  the  factors  of  the  defendant  a  full  cargo  of  linseed 
or  other  goods,  which  the  defendant  bound  himself  to  ship,  not 
exceeding  what  she  could  reasonably  stow  and  carry  over  and  above 
&c.,  and,  being  so  loaded,  should  therewith  proceed  to  one  safe  port 
in  the  United  Kingdom,  calling  at  Cork  or  Falmouth  *for  orders,  [  '^l?  ] 
which  were  to  be  given  in  due  course  of  post,  or  so  near  thereto  as 
she  might  safely  get,  and  deliver  the  same  on  being  paid  freight, 
and  after  the  rate  &c. :  the  act  of  God  &c.  excepted.  The  freight 
was  to  be  paid  on  unloading  and  right  delivery  of  the  cargo — one- 
third  in  cash,  and  the  remainder  by  an  approved  bill  on  London,  at 
three  months'  date.  Thirty  working  days  were  to  be  allowed 
(Sundays  excepted)  to  the  defendant  (if  the  ship  was  not  sooner 
dispatched)  for  loading  the  said  ship  at  Marseilles,  and  unloading 
at  the  return  port.  Averment  of  mutual  promises,  and  general 
allegation  of  performance.  Breach,  that  although  the  said  ship, 
being  tight,  staunch,  and  strong,  and  every  way  fitted  for  the  said 
voyage  t&c,  did,  after  the  making  of  the  said  last-mentioned  charter- 
party,  in  pursuance  of  the  terms  thereof,  with  all  convenient  speed 
sail  and  proceed  to  Marseilles,  and  after  having  delivered  her  cargo 
at  Genoa,  was  duly  consigned  to  the  defendant's  agents  at  Marseilles, 
to  wit,  on  &c.,  and  within  a  reasonable  time  after  the  making  of  the 
said  last-mentioned  charter-party,  of  all  of  which  the  defendant 
then  had  notice ;  and  although  the  plaintiff  was  then  and  there,  and 
during  the  space  of  thirty  working  days  then  next  following,  and 
•  during  a  reasonable  number  of,  to  wit,  ten  days,  on  demurrage,  upon 
the  expiration  of  the  said  space  of  thirty  working  days,  which  said 
last-mentioned  period  had  elapsed  before  the  commencement  of 
this  suit,  ready  and  willing  to  receive  on  board  the  said  ship  or 
vessel,  and  load  from  the  factors  of  the  defendant  a  full  cargo  of 
linseed  or  other  goods,  according  to  the  terms  and  effect  of  the  said 
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Ollivb      last-mentioned  charter-party,  of  which   the   defendant   then,  to 

Booker,  ^it  &c.,  had  notice :  yet  the  defendant  did  not  nor  wonld, 
within  the  space  of  the  said  thirty  working  days  in  the  said 
last-mentioned  charter-party,  ship  a  full  cargo  of  linseed  or  other 
goods,  according  to  the  terms  of  the  said  last-mentioned  charter- 
party,  in  or  on  hoard  the  said  ship  or  vessel,  according  to  the 

[  •^is  ]  tenor  and  eflfect  of  the  said  last-mentioned  charter-party,  *and  of 
his  said  promise  aforesaid,  bat,  on  the  contrary,  the  defendant 
both  neglected  &c. 

Eighth  plea,  as  to  the  first  count :  The  defendant  says,  that  the 
said  charter-party  made  between  the  plaintiff  and  the  defendant 
was  and  is  made  in  the  words  and  figures  following,  that  is  to  say : 
"London,  24th  December,  1844.  Charter-party.  It  is  this  day 
mutually  agreed  between  Messrs.  OUive,  Nephew  &  Co.,  original 
charterers  of  the  good  ship  or  vessel  called  The  Dove  A  1,  of  the 
measurement  of  149  tons,  or  thereabouts,  now  at  sea,  having  sailed 
three  weeks  ago,  and  Messrs.  Booker  &  Co.,  merchants,  that  the 
said  ship,  being  tight,  staunch,  and  strong,  and  every  way  fitted  for 
the  voyage,  shall,  with  all  convenient  speed,  sail  and  proceed  to 
Marseilles,  (after  having  delivered  her  cargo  at  Genoa,  for  ship's 
account),  or  so  near  thereunto  as  she  may  safely  get,  and  there  load 
from  the  factors  of  the  said  charterers  a  full  cargo  of  linseed  or 
other  goods,  which  the  said  merchants  bind  themselves  to  ship,  not 
exceeding  what  she  can  reasonably  stow  and  carry  over  and  above 
her  tackle,  apparel,  provisions,  and  furniture ;  and  being  so  loaded, 
shall  therewith  proceed  to  one  safe  port  in  the  United  Kingdom, 
calling  at  Cork  or  Falmouth  for  orders,  which  are  to  be  given  in  due 
course  of  post,  or  so  near  thereunto  as  she  may  get,  and  deliver  the 
same  on  being  paid  freight  at  and  after  the  rate  of  Ss.  6d.  per 
imperial  quarter  for  linseed,  or  other  goods  in  full  proportion, 
according  to  the  London  printed  rates  delivered :  the  act  of  God, 
restraints  of  Princes  and  rulers,  the  Queen's  enemies,  fire,  and  all 
and  every  other  dangers  and  accidents  of  the  seas,  rivers,  and 
navigation,  of  whatever  nature  and  kind  soever,  during  the  said 
voyage,  always  excepted.  The  freight  to  be  paid  on  unloading  and 
right  delivery  of  the  cargo,  one-third  in  cash,  and  the  remainder  by 
an  approved  bill  on  London,  at  three  months'  date.  Thirty  working 
days  are  to  be  allowed,  Sundays  excepted,  the  said  merchant  (if  the 

[  *419  ]  ship  is  not  sooner  dispatched)  for  loading  the  *said  ship  at  Marseilles, 
and  unloading  at  the  return  port ;  mats  and  bulk  heads  to  be  found 
by  the  charterers,  and   dunnage   by  the   ship,  and days  on 
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demurrage,  over  and  above  the  said  laying  days,  at  41.  per  day ;  olliyb 
the  penalty  for  the  non-performance  of  this  agreement,  400Z. ;  the  bookbr. 
vessel  to  be  consigned  to  the  freighter's  agents  at  Marseilles ;  cash 
for  usual  disbursements  at  Marseilles,  free  of  interest  and  com- 
mission, but  the  insurance  bills  of  lading  to  be  signed  for  more  or 
less  freight,  without  prejudice  to  the  charter-party.  Per  proc. 
Booker  &  Co. ;  Thomas  Booker,  jun. ;  Ed.  Ollhte,  Nephew  &  Go. ; 
John  Aitkin,  witness  to  the  signature  of  Messrs.  Booker  &  Co.,  and 
of  Messrs.  Ed.  OUive  &  Co.  The  commission  on  this  charter-party 
is  at  51,  per  cent.,  due  ship  lost  or  not  lost.  The  vessel  to  be 
addressed  to  Alexander  Howden  or  his  agents,  at  the  port  of  dis- 
charge." And  the  defendant  avers,  that  upon  the  making  of  the 
said  charter-party,  time  was  an  essential  and  material  part  of  the 
contract,  and  that  the  probable  situation  of  the  vessel,  with  reference 
to  the  date  of  her  sailing,  was  also  a  material  and  essential  part  of 
the  contract,  to  wit,  with  reference  to  the  object  of  the  said  voyage, 
and  the  distance  of  the  said  port  of  Marseilles,  and  the  nature  of  the 
said  intended  cargo,  and  the  time  of  year  at  which  the  said  charter- 
party  was  made.  And  the  defendant  further  says,  that,  in  point  of 
fact,  at  the  time  of  the  making  of  the  said  charter-party,  the  said 
vessel  had  not  sailed  three  weeks  before,  but  on  the  contrary,  had 
sailed  at  a  materially  and  unreasonably  later  time,  to  wit,  one  week 
later,  which  the  plaintiff,  at  the  time  of  the  making  of  the  said 
charter-party,  knew^  and  whereof  the  defendant  had  no  notice  or 
knowledge,  wherefore  the  defendant  wholly  declined  to  accept  or 
employ  the  said  vessel  under  the  said  charter-party,  to  wit, 
immediately  upon  learning  and  knowing  that  the  said  vessel  had 
not  sailed,  as  in  the  said  charter-party  set  forth,  to  wit,  upon  the 
Ist  of  February,  1845,  and  wholly  neglected  and  refused  to  load  any 
cargo  on  board  her,  to  wit,  upon  the  day  and  *year  last  aforesaid,  [  ♦420  ] 
as  he  lawfully  might  for  the  cause  aforesaid.    Verification. 

Beplication,  de  injuria. 

At  the  trial,  at  the  sittings  after  last  Hilary  Term,  before  the 
Lord  Chief  Baron,  a  verdict  was  found  for  the  plaintiff  upon  all 
the  issues,  except  those  raised  by  the  8th,  9th,  and  11th  pleas,  and 
upon  these  issues  the  defendant  had  a  verdict,  leave  being  reserved 
to  the  plaintiff  to  move  to  enter  a  verdict  upon  them  also. 

Crowder  having  obtained  a  rule  nisi  accordingly,  and  also  for 

judgment  non  obstante  veredicto  upon  the  eighth  plea  (1), 

(1)  The  argument  upon  that  part  of  9th  and  11th  pleas  depended  upon  the 
the  rule  relating  to  the  issues  upon  the      facts,  and  is  omitted.     Watson,  on  the 
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Ollive  Watson  and  Greenwood  now  showed  cause : 

Booker.  The  plaintiff  is  not  entitled  to  judgment  non  obstante  veredicto  upon 

the  eighth  plea.  The  statement  in  the  charter-party,  that  the  vessel 
was  then  at  sea,  and  had  sailed  three  weeks,  is  an  essential  and 
most  material  part  of  the  contract,  and  was  not  a  mere  collateral 
agreement,  for  the  breach  of  which  an  action  should  have  been 
brought  to  recover  any  consequential  damages.  The  defendant  was 
not  bound  to  complete  his  part  of  the  engagement,  as  this  condition 
was  not  performed  by  the  plaintiff.  The  time  at  which  a  vessel  saUs 
is  a  most  important  matter  in  contracts  of  affreightment.  This  is 
a  term  which  forms  the  basis  of  the  contract.  [They  cited  Glahobn 
V.  Hays  (l),  Freeman  v.  Taylor  (2),  and  M* Andrew  v.  Adams  (3).] 

[  ^'^^  ]  Crowder  and  BoviU,  in  support  of  the  rule  : 

This  plea  affords  no  answer  to  the  action.  The  statement  in  the 
charter-party,  upon  which  the  plea  is  founded,  is  a  mere  repre- 
sentation, and  not  a  condition.  The  plaintiff  might  be  liable  for 
the  breach  of  it  in  a  cross  action.  The  statement  is  treated  as  a 
representation  in  the  plea,  which  alleges  that  the  plaintiff,  at  the 
time  the  contract  was  completed,  knew  that  the  said  vessel  had 
not  sailed  three  weeks  before,  but  a  materially  and  unreasonable 
time  later.  The  case  of  Glaholm  v.  Hays  is  distinguishable  from 
the  present ;  there  it  was  agreed  (after  several  stipulations) — *'  the 
vessel  to  sail  on  or  before  a  certain  day."  The  very  position  of 
the  words  distinguishes  the  two  cases;  and  the  time  there  was 
future,  here  it  was  past.  If  the  word  *'  warrant  "  had  been  in  the 
clause,  the  question  would  have  been  different.  In  Glolwlm  v. 
Hays,  TiNDAL,  Ch.  J.,  says  :  "  The  very  words  themselves,  *  to  sail 
on  or  before  a  given  day,'  do,  by  common  usage,  import  the  same 
as  '  conditioned  to  sail '  or  '  warranted  to  sail  on  or  before  such  a 
day.'  "  Freeman  v.  Taylor  is  not  like  the  present  case,  the  question 
there  being  with  respect  to  deviation.  There  is  no  statement  in 
this  plea  that  the  defendant  received  any  prejudice  from  the  time 
when  the  vessel  sailed.  It  is  established,  that  if  a  matter  in  a 
[  •423  ]  covenant  goes  to  part  only  of  the  consideration,  *the  breach  of  it  is 
only  a  ground  for  a  cross  action  (4). 

part  of  the  defendant,  had  obtained  a  2  Scott,  N.  R.  471). 

cross  rule  to  enter  a  nonsuit  upon  the  (2)  ;j4  B.  R.  647  (8  Bing.  124). 

plea    of    wo/4    a88uinpsitf    which    was  (3)  41  R.  R.  540  (1  Bing.  N.  C,  29 ; 

argued  immediately  after  the  present  1  Scott,  98). 

case,  and  was  discharged.  (4)  Stavers  v.  Curling,  43  R,  R.  682 

(1)  58  R.  E.  399  (2  Man.  &  G.  257  ;  (3  Bing.  N.  C.  355 ;  3  Scott,  740). 
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Parkb,  £. :  Ollivb 

I  am  of  opinion  that  the  rule  for  judgment  7ion  obstante  veredicto  Bookbb. 
on  the  eighth  plea  ought  to  be  discharged.  It  seems  to  me  that 
the  averment  in  the  plea,  that  at  the  time  of  entering  into  the 
charter-party  the  plaintiff  knew  that  the  vessel  had  sailed  a 
materially  and  unreasonably  later  time  than  that  which  was 
stipulated  for,  is  an  immaterial  averment,  and  might  be  struck 
out.  The  main  question,  however,  in  the  construction  of  this 
plea,  is,  whether  the  allegation  in  the  charter-party,  of  the  vessel 
being  "now  at  sea,  having  sailed  three  weeks  ago,"  is  a  warranty 
or  a  representation.  In  the  construction  of  agreements,  as  in  the 
case  of  contracts  under  seal,  we  should  endeavour  to  discover  the 
intention  of  the  parties.  Here  it  is  stated  that  the  vessel  was  now 
at  sea,  having  sailed  three  weeks  ;  and  if  time  is  of  the  essence  of 
the  contract,  no  doubt  it  is  a  warranty  and  not  a  representation. 
Such,  also,  is  the  case  in  policies  of  insurance.  It  appears  to  me 
that  it  is  a  warranty,  and  not  a  representation,  that  the  vessel  had 
sailed  three  weeks.  It  is,  therefore,  a  condition  precedent.  The 
rule  depends  upon  each  particular  contract,  and  here  time  was  of 
the  essence  of  the  contract,  as  much  so  as  the  statement  that  she 
was  a  sound  vessel.  This  being  a  condition  precedent,  and  not 
performed,  the  defendant  was  not  bound  to  load  the  vessel.  If  he 
bad  loaded  her,  the  breach  of  the  condition  would  have  been 
waived,  and  he  would  have  been  liable  for  the  full  freight.  I 
entirely  agree  with  the  reasoning  of  Tindal,  Ch.  J.,  in  the  case 
of  Glaholm  v.  Hays,  which  I  think  applies  to  the  present  case. 
There  the  stipulation  was  held  to  be  a  condition  precedent.  The 
defendant  was  entitled  to  say  that  he  was  not  bound  to  load  the 
vessel,  as  the  condition  *had  not  been  performed,  and  that  the  [  U2i  ] 
case  was  the  same  as  if  the  vessel  had  not  proved  to  be  A  1,  as 
she  was  warranted  to  be.  I  think,  therefore,  that  the  plea  affords 
a  good  answer,  and  that  the  rule  for  judgment  non  obstante  veredicto 
ought  to  be  discharged. 

Aldbrson,  B.  : 

I  am  of  the  same  opinion.  The  words  which  describe  the  ship 
as  being  A  1,  amount  to  a  warranty,  and  the  statement  that  she 
had  sailed  for  three  weeks  is  equally  so.  The  question  whether 
these  words  amount  to  a  condition  precedent  has  been  decided  by 
Glaholm  v.  Hays;  the  reasonings  there  are  applicable  to  the 
present  case,  and  I  am  unable  to  distinguish  the  two  cases. 


702  1847.     EX.     1  EX.  424.  ;r.b. 

Ollive       Eolfe,  B.  : 

r. 

Booked.  I  am  of  the  same  opinion.     The  stipalation  in  the  present  case 

is  not  collateral  matter,  but  is  a  part  of  the  contract     I  agree  with 

the  rest  of  the  Court,  that  the  case  in  the  Common  Pleas  governs 

this.     There  the  stipalation  was  that  the  vessel  should  sail,  but 

that  makes  no  difference.     The  condition  was  founded  upon  the 

object  that  she  should  load  her  cargo  in  a  certain  time  ;  and  if  it 

had  been  that  she  should  load  in  six  weeks,  that  being  the  length 

of  the  voyage,  that  would  be  the  same  as  a  condition  that  she 

should  load  in  the  ordinary  time,  of  which  she  had  already  been 

three  weeks  at  sea.    I  think  the  case  is  governed  by  that  in  the 

Common  Pleas,  which  is  consistent  with  common  sense  and  reason. 

The  rule,  therefore,  for  judgment  non  obstante  veredicto  must  be 

discharged. 

Rule  discharged. 


1847.  BAYLIFFE  v.  BUTTERWORTH  (I). 

^ov.U,  20,  ^^  ^  425—430 ;  S.  C.  17  L.  J.  Ex.  78  ;  5  Ey.  Cas.  283  ;  11  Jur.  1019.) 
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The  defendant,  who  resided  some  distance  from  Liverpool,  authorised  the 
plaintiff,  a  broker  there,  to  sell  for  him  twenty  railway  scrip  shares.  The 
plaintiff  sold  them  to  C,  another  broker  of  Liverpool.  The  scrip  shares 
were  not  delivered  on  the  day,  and  C.  bought  twenty  other  scrip  shares  at 
the  market  price,  and  claimed  the  difference  between  the  cotitract  and  the 
market  price.  The  plaintiff  paid  him  the  difference,  and  brought  an  action 
for  money  paid  to  recover  this  sum.  It  was  proved  to  be  the  usage  amongst 
brokers  at  Liverpool,  to  be  responsible  to  each  other  upon  these  contracts, 
and  there  was  evidence  that  the  defendant  was  c6gnizant  of  this  usage : 
Held,  that  the  defendant  was  liable. 

Semhle,  per  Parke,  B.,  and  Holfe,  B.,  that  the  defendant's  knowledge 
of  the  usage  was  immaterial. 

Assumpsit  for  work  done,  money  paid,  and  on  an  aocoont  stated. 

Plea,  non  assmnpsit.     ' 

At  the  trial,  at  Liverpool,  before  Bolfe,  B.,  at  the  last  Spring 
Assizes,  it  appeared  that  the  present  action  was  broaght  under  the 
following  circumstances :  The  plaintiff  was  a  sharebroker  at  Liver- 
pool, and  the  defendant  was  a  manufacturer,  living  at  Oldham. 
In  July,  1845,  the  defendant  employed  the  plaintiff  to  sell  for  him 
twenty  scrip  shares  in  a  certain  railway,  at  61.  ISs.  per  share; 
they  were  accordingly  sold  upon  the  same  day  to  Messrs.  J. 
Finlay  &  Son,  who  were  also  sharebrokers  at  Liverpool.     The 

(1)  Cited  in  Ireland  v.  Livingsttyn,  special  case  (1870)  L.  R  5  Q.  B.  516, 
(1866)  L.  R.  2  Q.  B.  99,  107,  36  K  J.  39  L.  J.  Q.  B.  282;  (1872)  L.  B.  5 
Q.  B.  50  (on  demurrer)  ;  see  S.  C.  on      H.  L.  395,  41  L.  J.  Q.  B.  201.— A.  C. 
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shares  were  to  be  paid  for  on  the  next  settling  day.  On  the  day 
when  the  shares  should  have  been  delivered,  the  defendant  made 
default,  whereupon  the  purchaser  bought  an  equivalent  number  at 
the  market  price  of  112.  12«.  6d.  per  share,  and  called  upon  the 
plaintiff  to  pay  him  the  difference  between  the  contract  and  the 
market  price.  It  was  proved  to  be  the  usage  on  the  Stock 
Exchange  at  Liverpool  for  brokers  to  be  answerable  to  each  other 
for  engagements  entered  into  between  them  for  third  parties,  and 
that  for  this  reason  the  plaintiff  paid  the  demand.  It  was  for  the 
payment  so  made  by  the  plaintiff,  and  for  commission,  that 
this  action  was  brought.  There  was  some  evidence  to  show  that 
the  defendant  was  cognizant  of  the  usage,  but  no  point  was 
raised  upon  that  question  at  the  trial.  It  was  objected  by  the 
defendant's  counsel,  that  an  action  would  not  lie  for  money  paid 
under  such  circumstances,  and  a  case  was  cited  as  having  been 
shortly  before  decided  by  Aldebson,  B.,  at  York,  in  favour  of  that 
position. 

The  learned  Judge  thereupon  directed  the  jury  to  find  a  verdict 
for  the  plaintiff  for  the  amount  of  the  commission  *only,  but 
reserved  leave  to  the  plaintiff  to  move  to  enter  a  verdict  for  the  full 
amount  claimed. 

Knoivles  having  obtained  a  rule  accordingly, 

Martin  and  C.  Saunders  now  showed  cause : 

The  question  in  the  present  case  is  this:  if  a  person  employs 
another  to  sell  an  article  for  him,  and  the  article  is  not  supplied  at 
the  proper  time,  is  the  agent  at  liberty  to  pay  any  sum  he  may 
think  fit,  and  then  sue  his  employer  for  it  ?  The  defendant  was 
not  a  sharebroker  at  Liverpool,  and  was  not  bound  by  the  usage 
there.  At  different  places  there  may  be  a  different  usage,  and  it 
surely  cannot  be  said  that  a  person  is  to  be  bound  by  each. 

The  case  of  Child  v.  Morley  (i)  is  directly  in  point.  There  it  was 
held,  that  a  broker  who  contracts  with  others  for  the  sale  of  stock 
for  a  future  day  by  the  authority  of  his  principal,  who  after- 
wards refuses  to  make  good  the  bargain,  cannot,  by  paying  the 
difference  to  such  third  persons,  maintain  an  action  for  money 
paid.    *     *     * 

(Pabke,  B.  :  In  that  case  there  was  no  evidence  of  any  custom 
that  the  broker  was  surety  for  his  principal.    In  Sutton  v.  Tatliam  (2) , 
(1)  8  T.  R.  610.  (2)  50  E.  E.  312  (10  Ad.  &  El.  27). 


Batliffb 

V, 
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WORTH. 


[  •426  ] 


704 


1847.    EX.     1  EX.  426—428. 


;.E.R. 


Batlipfb 

V. 

BUTTKE- 
WOBTH. 

f  '427  ] 


I  •428  ] 


Lord  Denman  said,  ''  I  think  a  person  employing  one  who  is 
notoriously  a  broker,  must  be  *taken  to  authorise  his  acting  in 
obedience  to  the  rules  of  the  Stock  Exchange;  "  and  Mr.  Justice 
LiTTLBDALE  says,  "A  person  who  employs  a  broker  most  be 
supposed  to  give  him  authority  to  act  as  other  brokers  do.  It  does 
not  matter  whether  or  not  he  is  himself  acquainted  with  the  roles 
by  which  brokers  are  governed.") 

In  that  case  the  broker  was  authorised  to  do  his  best :  there  is  an 
absence  of  any  such  authority  here.  In  Lightfoat  v.  Creed  (i)^  the 
defendant  contracted  with  the  plaintiff  to  transfer  stock  on  a  certain 
day,  and  upon  his  failing  to  do  so,  the  plaintiff  bought  the  stock, 
and  sued  the  defendant  for  the  consequent  loss :  it  was  held  that 
the  action  could  not  be  maintained. 

(Pabke,  B.  :  The  plaintiff  there  had  no  authority  from  the 
defendant  to  buy  the  stock.  The  principles  upon  which  the  action 
for  money  paid  is  maintainable  were  well  considered  in  Brittain  v. 
Lloyd  (2).) 

They  referred  to  Bowlby  v.  Bell  (3). 

Knowles  and  Crovipton,  contra,  were  not  called  upon. 

Parke,  B.  : 

I  am  of  opinion  that  this  rule  ought  to  be  made  absolute.  There 
is  no  doubt  that,  if  the  plaintiff  stood  in  the  place  of  surety  to  the 
defendant,  and  the  plaintiff  made  a  payment  for  him,  the  defendant 
is  bound  to  repay  him.  This  transaction  was  not  for  the  sale  of 
registered  shares,  but  merely  of  scrip  certificates.  The  plaintiff 
was  therefore  bound  to  pay.  The  only  question  is,  whether  the 
plaintiff  is  to  be  considered  as  surety  for  the  defendant.  Evidence 
was  given  at  the  trial  of  its  being  the  established  usage  on  the 
Stock  Exchange  at  Liverpool,  that  brokers  are  responsible  for  their 
principals  in  sales  of  this  description.  If  there  was  any  doubt  as 
to  the  existence  of  this  usage,  that  point  should  have  been  made  at 
the  trial.  No  objection,  however,  of  that  kind  was  made ;  we  may 
therefore  assume  such  to  have  been  the  established  usage  at  that 
place.  *And  I  consider  it  to  be  clear  law,  that  if  there  is,  at  a 
particular  place,  an  established  usage  in  the  manner  of  dealing  and 
making  contracts,  a  person  who  is  employed  to  deal  or  make  a 
contract  there  has  an  implied  authority  to  act  in  the  usual  way ; 


(1)  8  Taunt.  268. 

(2)  14  M.  &  W.  762. 


(3)  3  C.  B.  284. 
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and  if  it  be  the  usage  that  he  should  make  the  contract  in  his  own 
name,  he  has  authority  to  do  so.  Supposing  it  were  necessary  to 
show  that  the  defendant  knew  of  the  particular  usage,  the  point 
should  have  been  made  at  the  trial ;  and  in  the  present  case  there 
was  evidence  for  the  jury  to  find  that  the  defendant  did  know  of  it, 
and  that  he  was  responsible.  It  is  not  now  necessary  to  decide  the 
point,  whether  the  defendant  would  be  bound  if  he  did  not  know  of 
such  a  usage.  It  appears  to  me,  however,  that  a  person  who 
authorises  another  to  contract  for  him,  authorises  him  to  make 
that  contract  in  the  usual  way.  There  are  some  cases  which  look 
the  other  way,  which  have  not  been  noticed.  There  is  the  case  of 
Bai-tlett  V.  Pentland  (i) ;  that,  however,  was  not  with  respect  to  the 
usage  of  the  Stock  Exchange,  but  of  insurance  brokers ;  and  it  was 
there  held  that  the  custom  which  prevailed  at  Lloyd's  Gofifee-house 
was  not  binding  on  a  party  who  was  not  shown  to  be  cognizant  of 
it,  or  to  have  assented  to  it.  That,  however,  is  a  different  question 
from  the  present,  which  is  one  of  contract.  In  the  case  of  a 
contract  which  a  person  orders  another  to  make  for  him,  he  is 
bound  by  that  contract  if  it  is  made  in  the  usual  way. 

There  is  another  case  of  Gabay  v.  Lloyd  (2),  which  was  an  action 
on  a  policy  of  insurance.  It  was  found  in  the  special  verdict,  that 
a  certain  usage  with  respect  to  such  policies  prevailed  amongst  the 
underwriters  subscribing  policies  at  Lloyd's  Coffee-house,  and  that 
the  policy  in  question  was  effected  there  ;  but  it  was  not  found  that 
the  plaintiff  was  in  the  habit  of  effecting  policies  at  that  place. 
The  CouBT  held,  that  this  usage  was  not  sufficient  to  bind  the 
plaintiff.  "^But  that  case  differs  from  the  present,  the  question 
here  being  as  to  the  authority  which  the  plaintiff  received.  I  have 
said  this  in  order  to  show  my  concurrence  in  the  opinions  expressed 
by  Lord  Dbnman  and  Mr.  Justice  Littlbdale,  in  the  case  of  Sutton 
V.  Tatham,  although  it  is  not  necessary  to  determine  the  same  point 
here,  as  there  was  sufficient  evidence  to  show  that  the  defendant 
knew  the  usage  of  the  Stock  Exchange  at  Liverpool,  if  it  were 
requisite  to  prove  it  in  order  to  make  him  liable.  I  am  therefore 
of  opinion  that  this  rule  ought  to  be  made  absolute. 


Batlippb 

V. 
BUTTIEB- 
WORTH. 


[  '429  ] 


Aldebson,  B.  :  * 

I  am  of  the  same  opinion.  It  is  clear,  that  if  the  plaintiff  were 
guaranteed  by  the  defendant,  and  paid  the  money,  an  action  for 
money  paid  would  lie.    A  person  who  deals  in  a  particular  market 

(I)  34  E.  E.  560  (10  B.  &  C.  760).  (2)  27  B.  E.  486  (3  B.  &  C.  793). 
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must  be  taken  to  deal  according  to  the  custom  of  that  market,  and 
he  Yfho  directs  another  to  make  a  contract  at  a  particular  place, 
must  be  taken  as  intending  that  the  contract  may  be  made  accord- 
ing to  the  usage  of  that  place.  In  the  present  case  it  is  the  custom 
at  Liverpool  for  brokers  to  be  guaranteed  by  their  principals. 

BoLFE,  B. : 

I  took  a  different  view  of  this  case  at  the  trial,  as  I  understood  it 
was  entirely  governed  by  a  case  which  had  been  tried  before  my 
brother  Alderson,  at  York.  But  I  think  it  did  not  appear  there 
that  there  was  any  evidence  of  any  usage,  or  whether  the  parties 
knew  of  it  or  not.  Undoubtedly  that  would  make  a  difference.  If 
there  were  no  evidence  of  such  a  i^ge,  and  the  broker  paid  the 
money,  the  plaintiff  could  not  be  made  liable  for  such  payment 
unless  by  an  express  contract.  The  dealing  here  was  at  a  particular 
place — the  course  of  dealing  was  known.  It  may  be,  indeed,  that 
it  is  not  material  whether  the  course  of  dealing  was  known  to  the 
parties.  In  Sutton  v.  Tatham  the  defendants  did  know  of  the 
usage.  I  express  my  concurrence  "^with  the  dicta  of  Lord  Denmak 
and  Mr.  Justice  Littledalb  in  that  case. 


Pollock,  C.  B.  : 

I  abstain  from  giving  any  opinion,  as  I  was  absent  when  this 
case  was  argued ;  but  I  fully  agree  in  the  principles  which  have 
been  laid  down  by  the  Coubt. 

Ride  absolute. 


1847. 
Aoo,  11, 18. 


GOUDY  V.  BUNCOMBE  (1). 

(1  Ex.  430—435 ;  S.  C.  17  L.  J.  Ex.  76 ;  5  DowL  &  L.  209.) 

The  privilege  of  a  member  of  Parliament  from  arrest  on  a  co.  «a.  exists  for 
forty  days  before  and  forty  days  after  a  meeting  of  Parliament.  The  role  of 
privilege  is  the  same  in  the  case  of  a  dissolution  as  in  that  of  a  prorogation. 

In  this  case,  the  defendant  had  been  taken  in  execution  for 
default  in  payment  of  a  debt  secured  by  a  Judge's  order,  and  had 
been  discharged  from  custody  by  an  order  of  Williams,  J. 

The  arrest  took  place  on  the  2nd  of  September,  1847.  On  the 
Srd  a  summons  was  taken  out  for  the  defendant's  discharge,  on  the 
ground  that  he  was  privileged  from  arirest.    It  appeared  that,  on 


(1)  Followed  in  Re  Anglo- French 
Co-operative  SociHy  (1880)  14  Ch.  D. 
533,  49  L.  J.  Ch.  388,  on  a  motion  to 


attach  for  contempt  a  late  member  who 
did  not  seek  re-election. — ^A.  C. 
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the  28th  of  the  preceding  July,  he  had  been  elected  a  member  of  Ooudy 
Parliament  for  the  borough  of  Finsbary.  On  the  2drd  of  that  duk^mbb, 
month  the  Commons  House  of  Parliament  was  dissolved,  and  writs 
were  issued,  returnable  on  the  2l8t  of  September,  for  a  fresh 
election.  On  the  18th  of  August  there  appeared  in  the  London 
Gazette  an  order  of  the  Queen  in  Council,  by  which  Parliament  was 
prorogued  to  the  12th  of  October.  The  order  of  Williams,  J., 
discharging  the  defendant  from  custody,  was  made  on  the  7th  of 
September. 

WiUes  moved  to  rescind  this  order  (Nov.  11th) : 

The  order  for  the  discharge  of  the  defendant  ought  to  be  rescinded, 
as  he  was  not  privileged  from  arrest  when  he  was  taken  in  execu- 
tion. It  is  a  popular  notion  that  a  member  of  Parliament  is 
privileged  from  arrest  for  forty  days  before  *and  forty  days  after  [  •^si  1 
the  meeting  of  Parliament.  There  is  no  proper  foundation  for  this 
opinion,  for  the  question  has  never  been  settled.  It  was  discussed 
in  Butcher  v.  Steuart  (i),  where  the  argument  is  given  in  the  report 
of  the  case,  but  there  was  no  decision  upon  the  point.  Mr.  Gumey^ 
in  the  course  of  his  argument,  says,  ''In  Jenkins's  Centuries  (2),  it 
is  said  expressly  that  the  privilege  of  members  of  Parliament 
extends  to  forty  days  before  the  Parliament,  and  forty  days  after,, 
for  which  is  cited  2  Edw.  IV.  s.  8."  On  reference  to  the  case  in 
the  Year  Book,  it  appears  that  there  is  not  any  authority  for  the 
position  that  the  privilege  extends  to  forty  days ;  and  indeed  the 
case  has  rather  a  contrary  aspect.  In  Bacon's  Abridgment,  tit. 
"  Privilege,"  C.  4,  with  respect  to  the  time  and  exact  continuance 
of  this  privilege,  it  is  said  that ''  it  seems  in  good  measure  unsettled 
even  at  this  day.  It  is,  indeed,  agreed  in  most  books,  that  members 
of  Parliament  have  privilege  eundo,  morando,  et  redeundo  ;  and  that 
they  are  entitled  to  privilege  as  well  after  a  dissolution  as  a  pro- 
rogation of  the  Parliament.  By  two  orders  of  the  House  of  Lords^ 
one  dated  the  28th  of  May,  1624,  the  other  the  26th  of  January, 
1628,  it  is  declared  that  their  privilege  commences  from  the  teste 
of  their  writ  of  summons  to  Parliament;  and  that  upon  every 
Session  and  prorogation,  their  privilege  is  for  twenty  days  before 
and  twenty  days  after  each  Session,  which  one  of  the  orders  says  is 
time  enough  for  them  to  come  from  all  parts  of  the  realm,  and  to 
return :  but  the  Commons  never  assented  to  this,  for  they  claim 
forty  days  before  and  after  each  Session."  The  time  appears  not 
(1)  63  E.  B.  796  (11  M.  &  W.  85).  (2)  Fo.  118,  case  35. 
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GouDT       to  be  a  definite  and  fixed  time,  but  a  convenient  and  reasonable  time, 

DuHooMBB     daring  which  a  member  of  Parliament  is  entitled  to  freedom  from 

arrest  before  and  after'  each  Session.    Now,  the  time  from  the  7th 

to  the  2l8t  of  September  mast  be  much  more  than  a  reasonable 

time  for  a  member  to  repair  from  any  part  of  the  empire  to  his 

[  *432  ]  duties  in  Parliament.  "^The  case  of  Mr.  Martin^  which  is  to  be 
found  in  D'Ewes's  Journal,  p.  410,  and  occurred  in  1586,  seems  a 
reasonable  and  intelligible  one.  The  question  was  put,  whether 
the  House  would  limit  a  time  certain,  or  a  reasonable  time,  to  any 
member  for  his  privilege.  The  House  answered,  a  convenient  time. 
That  is  an  express  decision  of  the  House  of  Commons  itself,  and 
should  therefore  be,  it  is  submitted,  decisive  of  the  question.  The 
cases  upon  this  subject  are  collected  in  May's  book  on  the  Law  of 
Parliament,  and  he  says,  at  p.  94,  "  With  regard  to  the  members  of 
the  House  of  Commons,  the  time  of  privilege  has  been  repeatedly 
mentioned  in  statutes,  but  never  explained;"  and  again  in  the 
following  page  he  says,  **  But  as  the  Commons  are  the  judges  of 
their  own  privileges,  some  precedents  are  required  to  show  that 
they  really  claim  so  long  a  duration  of  this  immunity ;  and  no  such 
precedents  are  to  be  found.  By  the  original  law  of  Parliament, 
privilege  extended  to  the  protection  of  members  and  their  servants, 
*  eundOf  morando,  et  exinde  redeundo : '  but  Parliament  has  never 
yet  determined  what  time  shall  be  considered  convenient  for  this 
purpose ;  and  Prynne  expresses  an  opinion,  that  no  such  definite 
extent  of  privilege  is  claimable  by  the  law  of  Parliament  (i).  It 
has,  however,  always  been  the  general  belief  that  privilege  extended 
to  forty  days,  and  several  Acts  of  the  Irish  Parliament  have  defined 
that  time  (2).  But  the  following  precedents  by  no  means  establish 
this  extent  of  privilege  to  be  either  the  law  or  the  practice  in 
England,  and  leave  the  matter  altogether  in  doubt"  The  period 
of  twenty  days  is  unknown  to  the  law  in  apy  case  but  the  present. 
Mr.  Sheridan  was  arrested  for  a  debt  shortly  after  a  dissolution  of 
Parliament :  the  debt  was  paid,  and  no  question  was  raised  as  to 
the  validity  of  the  arrest.    The  arrest  was  made  on  the  authority 

I  «433  ]  0^  ^^  opinion  of  Mr.  Justice  Batlet,  who  ^thought  that  the  time 
was  not  a  definite  time,  but  a  reasonable  one. 

In  the  next  place,  this  privilege  does  not  exist  where  there  is  a 
new  meeting  of  Parliament  after  a  dissolution.  In  Sir  Richard 
Temple's  case  (3),  a  trial  at  Bar  in  which  he  was  defendant  having 

(1)  4  PrjTme,  Beg.  1216.  c.  3,  Ir. ;  1  Geo.  IE.  c.  8,  8. 2,  Ir. 

""'  (2)  See  3  Edw.  IV.  c.  1,  Ir. ;  6  Ann.  (3)  1  Sid.  42. 
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been  appointed  for  a  certain  day,  he  moved  the  Court  to  pat  o£f  the       Ooudt 
trial,  upon  the  ground  of  his  being  elected  a  burgess  to  serve  in    dukoombb. 
the  next  Parliament,  which  was  to  meet  in  eight  days,  and  there- 
fore prayed  his  privilege.      But  the  Court  refused  the  motion, 
because  the  trial  was  to  come  on  before  the  day  on  which  the 
Parliament  were  to  meet. 

(Aldsbson,  B.  :  That  was  an  action,  and  the  case  is  different.) 

The  privilege  is  the  same  as  that  which  is  allowed  to  counsel  and 
witnesses  attending  a  court  of  justice.  The  question  of  what  is  a 
reasonable  and  convenient  time  is  to  be  decided  by  the  House  of 
Commons,  and  if  the  defendant  were  to  make  his  application  there, 
the  answer  would  be  that  it  exists  for  a  convenient  time. 

Cur.  adv.  vvlt. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  : 

This  was  a  motion  to  set  aside  an  order  of  my  brother  Willums, 
discharging  the  defendant  (who  had  been  taken  in  execution  on 
a  ca.  $a.)  out  of  custody,  on  the  ground  of  privilege  of  Parliament. 

We  took  time  to  consider  whether  we  should  grant  a  rule  to 
show  cause,  in  order  to  have  an  opportunity  of  referring  to  the 
authorities  cited  by  Mr.  Willes.  We  are  of  opinion  that  the  order 
was  right,  and  consequently  there  ought  to  be  no  rule. 

The  date  of  the  order  was  7th  September,  the  summons  on  which 
it  was  made  having  issued  on  the  8rd,  and  the  *prorogation  of       [  •«*  ] 
Parliament  was  to  the  21st:  the  interval  was  less  than  twenty 
days. 

It  was  contended  by  Mr.  Willes,  that  the  privilege  of  a  member 
to  be  free  from  arrest  was  not  for  any  certain  time  before  or  after 
the  meeting  of  Parliament,  but  for  a  convenient  time,  and  that  at 
the  present  day  the  time  in  question  was  more  than  a  convenient 
time.  It  was  further  contended,  that  the  privilege  was  not  applic- 
able to  the  meeting  of  a  new  Parliament  after  a  dissolution.  In 
the  first  place,  we  think  there  is  no  foundation  for  the  latter  point : 
whatever  privilege  (necessary  to  secure  their  attendance)  may  belong 
to  members  of  Parliament,  between  a  prorogation  and  the  next 
meeting  of  Parliament,  we  think  must  belong  to  them  before  they 
assemble,  upon  a  summons  after  a  dissolution.    Whatever  reasons 
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GouDY       apply  to  the  one  case  eqaally  apply  to  the  other,  and  we  think  the 
DmoouBK.    1^^  ^^  ^^I^  o'  privilege  must  be  the  same  in  both.    The  question 
then  is,  what  is  the  privilege  of  Parliament  with  reference  to 
freedom  from  arrest? 

In  Blackstone's  Commentaries  (i),  it  is  said  that,  in  the  case  of  a 
commoner,  this  privilege  from  arrest  extends  to  forty  days  after 
every  prorogation,  and  forty  days  before  the  next  appointed  meeting. 
In  Bacon's  Abr.,  tit.  ''  Privilege,"  4,  the  authorities  are  collected. 
It  appears  that  in  an  old  Irish  statute,  8  Edw.  IV.  c.  1,  the  privilege 
is  expressly  limited  to  forty  days  before  and  forty  days  after  the 
meeting  of  Parliament.  In  the  case  of  The  Earl  of  Athol  v.  Tlte 
Earl  of  Derby  (2)  (cited  by  Blackstone),  and  which  occurred  in  the 
24  Car.  II.  a.d.  1672,  it  is  stated,  that  the  Commons  claimed 
forty  days  before  and  forty  days  after  each  Session.  In  Jenkins' 
Book  (8)  it  is  said  that  the  privilege  extends  to  forty  days  before 
the  Parliament  and  forty  days  after. 

Mr.  WiUes  contended,  that  the  period  was  not  a  definite,  bat  a 
[  *4S5  ]  convenient  period.  It  may  be  that  the  rule  was  originally  ^during 
a  convenient  period,  and  the  case  cited  from  D'Ewes's  Journal 
(which  is  given  at  large  in  Bacon's  Abridgment)  has  some  tendency 
to  support  this  view ;  but  it  is  consistent  with  this,  that  for  some 
centuries  the  period  of  forty  days  has  been  deemed  a  convenient 
period.  The  House  of  Commons  (as  might  be  expected)  deter- 
mined only  the  question  before  them,  and  did  not  define  the  limit 
of  convenience,  but  held  twenty  days  to  be  within  it.  The  12  &  13 
Will.  III.  c.  8,  more  than  once  mentions  ''  the  time  of  privilege," 
but  does  not  mention  the  duration  of  it ;  but  the  4  Greo.  III.  c.  24, 
8.  1,  which  first  regulated  the  privilege  of  franking,  limits  that 
privilege  to  the  Session  of  Parliament  and  forty  days  before  and 
forty  days  after  any  summons  or  prorogation.  The  same  provision 
is  to  be  found  in  the  24  Geo.  III.  c.  7,  s.  7,  and  the  privilege  so 
limited  was  continued  by  several  statutes  (one  of  which  was  passed 
since  the  Union),  till  the  privilege  of  franking  was  abolished. 

We  think  that  the  conclusion  to  be  drawn  from  all  that  is  to  be 
found  in  the  books  on  the  subject  is  this :  that  whether  the  role 
was  originally  for  a  convenient  time,  or  for  a  time  certain,  the 
period  of  forty  days  before  and  after  the  meeting  of  Parliament 
has,  for  about  two  centuries  at  least,  been  considered  either  a  con- 
venient time  or  the  actual  time  to  be  allowed.     Such  has  been  the 

(1)  Vol.  1,  p.  165.  (3)  Publiflhed  1661  ;    3rd  Century, 

(2)  2  Lev.  72.  case  35,  p.  118. 
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usage — the  universal  prevailing  opinion  on  the  subject ;  and  such       Ooudy 
we  think  is  the  law.    If  any  change  is  necessary  or  desirable,  we    dukoombs. 
are  not  competent  to  make  it. 

Rule  refused. 

In  re  laws  and  Others.  18*7. 

JVbv.  25. 
(1  Ex,  441—453 ;  S.  C.  17  L.  J.  Ex.  126.)  

A  person,  whose  land  has  been  valued  by  a  jury,  and  sold,  under  the  ^  J 
provisions  of  the  National  Defence  Act  (d  &  6  Vict.  c.  94),  is  not  entitled  to 
the  expenses  and  costs  which  he  has  necessarily  incurred  in  bringing  the 
matter  to  trial.  The  words  of  the  19th  section,  **  compensation  for  the 
absolute  purchase  of  the  land,"  are  not  ;>er  ae  sufficiently  comprehensive  to 
include  such  expenses  and  costs. 

In  this  case  the  value  of  certain  land  of  Mr.  Laws,  situate  in 
the  county  of  Pembroke,  had  been  assessed  by  a  jury  under  the 
provisions  of  the  statute  5  &  6  Vict.  c.  94.  At  the  trial  it  was 
proposed  by  Sir  F.  Kelly,  on  the  part  of  the  claimant,  to  give 
evidence  of  certain  expenses  which  had  been  incurred  in  surveying 
the  land,  and  in  bringing  the  question  before  the  jury.  This 
evidence  was  objected  to  by  the  Attorney-General  on  behalf  of  the 
Crown,  on  the  ground  that  there  was  no  provision  in  the  Act  which 
gave  these  expenses  and  costs.     The  evidence  was  rejected. 

Sir  F.  Kelly  having  obtained  a  rule  calling  on  the  defendants 
to  show  cause  why  the  several  proceedings  in  this  matter,  and  the 
verdict  of  the  jury  returned  into  this  Court,  should  not  be  set  aside, 
and  why  a  writ  for  a  new  inquiry  should  not  be  issued. 

The  Attorney-General  and  lioive  now  showed  cause : 

This  question  turns  upon  the  construction  to  be  put  upon  *the  [  *442  ] 
National  Defence  Act,  5  &  6  Vict.  c.  94  ;  and  the  question  is  simply 
this :  In  addition  to  the  amount  found  by  the  jury  as  compensation 
for  the  land  which  is  the  subject  of  inquiry,  are  they  at  liberty  to 
give  the  expenses  and  costs  incurred  in  proving  and  obtaining  that 
compensation?  It  is  contended  that  they  are  not.  This  Act  is 
unlike  Acts  in  pan  niatend.  In  the  Lands  Clauses  Consolidation 
Act  (i),  and  in  several  Bail  way  Acts,  costs  are  specifically  provided 
for :  but  this  Act  is  silent  on  the  subject  of  costs.  By  the  19th 
section  the  principal  officers  of  her  Majesty's  Ordnance  are 
empowered  to  contract  for  the  purchase  of  any  land  they  may 

(1)  8  &  9  Vict.  c.  18. 
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Id  re  require ;  and  if  such  principal  ofScers  and  the  owner  do  not  agree, 
then  it  shall  be  lawful  for  such  principal  officers  to  apply  to  two  or 
more  justices  of  the  peace  &c.,  to  put  them  in  possession  of  the 
land ;  and  a  jury  is  also  to  be  summoned,  who  "  shall  find  the 
compensation  to  be  paid,  either  for  the  absolute  purchase  of  such 
lands,  buildings,  or  other  hereditaments,  or  for  the  possession  or 
use  thereof.'*  It  is  contended  that,  upon  the  proper  construction 
of  this  section,  by  the  term  ''  compensation  "  is  intended  the  mere 
value  of  the  land  taken,  and  that  anything  which  may  have  been 
incurred  for  the  purpose  of  selling  the  land  cannot  form  any 
element  in  the  amount  to  be  awarded  by  the  jury.  It  may  be  that 
such  a  construction  imposes  a  hardship  upon  a  party  who  is  com- 
pelled to  part  with  his  land.  It  may  be  that  the  expenses  incurred 
for  the  purpose  of  obtaining  the  compensation  exceed  the  value  of 
the  land  itself.  This  may  be  so,  but  by  other  sections  of  the  Act  it 
appears  that  the  Legislature  by  this  term  intended  this  construc- 
tion. It  may  be  admitted  that  the  word  **  compensation,"  being 
larger  than  '*  value,"  is  for  the  purpose  of  embracing  cases  of 
severance.  The  true  meaning  of  this  word  may  be  gathered  from 
the  Act  itself.  How  is  the  purchase-money  provided  for  in  pard- 
[  *4^s  ]  cular  cases  ?  Suppose  "^ A.  to  be  tenant  for  life  with  remainder  to 
B.,  and  that  the  money  to  be  paid  into  the  Court  of  Exchequer  (as 
is  provided  by  the  2l8t  section)  to  abide  the  direction  of  the  Court, 
and  to  be  subject  to  the  interests  of  both  parties.  It  would  be 
unfair  to  A.  that  B.  should  participate  in  a  share  of  that  portion 
of  the  amount  paid  into  the  Court  of  Exchequer,  which  had  been 
awarded  for  the  expenses  incurred  by  A.  in  obtaining  the  compen- 
sation. If  it  had  been  intended  that  the  expenses  should  be  paid, 
it  would  have  been  provided  in  the  Act  that  so  much  was  for 
expenses,  and  so  much  for  land. 

(Alderson,  B.  :  In  Ex  parte  Pa8viore(i),  which  was  a  case 
under  the  London  Bridge  Act,  I  held  that  a  tenant  for  life  of  lands 
sold  under  the  provisions  of  that  Act  was  not  entitled  to  his  costs 
out  of  the  fund  arising  from  the  sale;  and  I  there  said,  after 
observing  that  the  dOth  section  was  the  one  which  gave  me  juris- 
diction :  ''  That  section  enacts  that  the  money  agreed  or  awarded 
to  be  paid  for  the  tenements  to  be  purchased  by  virtue  of  this  Act 
shall,  under  the  circumstances  therein  mentioned,  be  paid  into 
this  Court ;   and  that  upon  petition  to  this  Court  the  money  so 

(1)  lY.&C.  75. 
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paid  shall  be  applied,  under  its  direction,  in  the  discharge  '  of  any        In  re 

debt  or  debts,  or  such  other  incumbrances/  as  the  Court  shall 

authorise  to  be  paid,  afifecting  the  same  tenements.     Here  the 

word  '  debts '  means  debts  for  which  the  estate  is  pledged ;  the 

word  'incumbrances'  means  incumbrances  on  the  estate  itself. 

The  Act  then  goes  on  to  say,  that,  where  such  money  shall  not 

be  so  applied,  the  same  shall  be  laid  out  under  the  like  directions 

of  the  Court,  in  the  purchase  of  other  tenements,  to  be  conveyed 

to  the  same  or  the  like  uses  to  which  the  original  tenements  stood 

limited,  and  that  in  the  meantime '  the  said  money '  shall  be  invested 

in  the  funds.    I  think,  therefore,  '  the  said  money '  means  the 

money  agreed  or  awarded  to  be  paid,  as  mentioned  in  the  beginning 

of  this  section.     *Then  I  find  no  power  given  to  the  Court,  if  the      [  *444  ] 

parties  disagree,  to  settle  the  amount  of  the  money  to  be  so  invested, 

and  no  power  given  to  a  jury  to  give  compensation  for  expenses, 

such  as  that  now  claimed  between  the  tenant  for  life  and  others 

interested  in  remainder."    I  there  said  I  regretted  the  defect  in 

the  Act  of  Parliament.) 

That  case  is  in  point  against  this  application.  In  the  22nd  section 
there  is  an  express  provision  with  respect  to  costs,  where  a  fresh 
inquiry  is  granted :  there  the  Court  may  require  the  party  to  give 
security  for  costs.  The  subject  of  costs  was  therefore  in  the 
contemplation  of  the  Legislature.  The  rule  that  the  Crown  neither 
pays  nor  receives  costs  may  be  also  used  as  an  argument  here, 
unless  there  be  an  express  provision  by  which  they  are  given. 
There  are  also  other  Acts  in  pari  vmterid  with  this,  which  contain 
words  of  a  very  large  and  comprehensive  nature,  and  yet  in  them 
there  is  a  distinct  provision  for  costs.  In  the  68  Geo.  III.  c.  121, 
s.  22,  the  words  ''  recompense  and  satisfaction "  are  to  be  found, 
and  yet  in  the  25th  section  provision  is  made  for  "  all  the  reason- 
able costs,  charges  and  expenses  of  causing  and  in  procuring  such 
recompense,  compensation,  or  satisfaction."  These  latter  words 
were,  therefore,  not  considered  to  be  sufficient  to  include  costs. 
And  in  7  Geo.  IV.  c.  77,  there  is  a  similar  instance,  which  shows 
that  the  Legislature  did  not  intend  the  word  "  compensation*'  to 
include  costs.  It  may  lastly  be  observed,  that  there  is  a  broad 
difference  between  Acts  of  Parliament  upon  matters  relating  to 
the  defence  of  the  realm,  and  those  of  a  quasi  private  nature. 
This  Act  is  very  similar  to  the  44  Geo.  III.  c.  95.  All  these  Acts 
are  silent  upon  the  subject  of  costs,  because  the  Crown  is  called 
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lore  upon  to  exercise  a  very  high  prerogative.  Costs  are  altogether 
the  creation  of  statute  law.  (They  also  referred  to  the  statutes 
20  Geo.  III.  c.  38 ;  21  Geo.  III.  c.  10,  and  44  Geo.  III.  cc.  55,  95.) 

Sir  F,  Kelly  and  Montague  Smith,  contra  : 

[  *446  ]  It  is  admitted  *that  the  rights  of  the  claimant  depend  upon  the 

fair,  equitable  and  reasonable  construction  to  be  put  upon  this  Act 
of  Parliament.  It  is  not  suggested  that  the  Court  should  insert 
words  in  the  Act,  but  that  they  should  put  such  a  liberal  con- 
struction  upon  it  as  may  meet  the  justice  of  the  case ;  no  doubt, 
if  the  language  of  the  Act  be  not  sufSciently  large  to  comprehend 
the  costs  and  expenses,  this  rule  must  be  discharged.  The  words, 
however,  are  very  large  and  comprehensive,  as  much  so  as  could 
be  used ;  they  are  "compensation  for  the  purchase  of  the  property," 
and  not  the  price  or  value  of  the  property.  Can  a  person  be  said 
to  have  received  compensation  for  the  loss  of  the  property  of  which 
he  has  been  deprived  by  the  Crown,  if  he  has  not  received  those 
expenses  to  which  he  has  been  necessarily  put?  Take  the  case 
of  a  trustee,  who  is  bound  not  to  part  with  the  property  for  less 
than  it  is  really  worth,  and  whose  duty  it  is  to  refuse  an  offer  for 
the  property  which  the  Crown  may  make,  when  he  knows  that 
that  is  less  than  it  is  really  worth.  One  head  of  compensation 
is  the  marketable  value  of  the  actual  land  taken ;  another  arises 
from  damage  done  by  severance,  as  by  taking  the  land  from  the 
middle  of  an  estate.  The  latter  of  these  has  nothing  to  do  with 
the  value  of  the  land.  It  is  impossible  to  say  that  a  person  is 
compensated  for  the  loss  of  his  land,  unless  he  also  receives  an 
'  equivalent  for  the  amount  of  damage  done;  unless,  therefore,  a 
person  is  to  sacrifice  his  property  for  much  less  than  its  real  value, 
he  must  bring  the  matter  before  a  jury.  This  step  is  as  necessary 
as  it  would  be  for  him  to  build  a  wall,  if  the  effect  of  taking  the 
property  were  to  cut  his  house  in  two  i^nd  leave  him  one  half  of  it, 
the  other  being  taken  by  the  Crown.  Now  in  the  case  supposed, 
the  expense  to  which  the  owner  would  be  put  has  nothing  to  do 
with  the  value  of  the  property  taken,  but  flows  as  a  necessary 
consequence  from  the  taking  of  it.  In  cases  of  appeal  under  this 
Act,  two  of  which  only  need  be  adverted  to,  viz.  where  the  owner 

[  *446  ]  refuses  the  offer,  or  is  unable  to  treat  upon  the  "^matter  on  account 
of  absence,  the  Crown  may  take  the  land,  and  the  jury  are,  upon 
appeal  to  them,  to  find  compensation  for  the  absolute  purchase  of 
the  land.    It  would  be  a  most  grievous  injustice  if  the  party  did 
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not  receive  the  expenses  thus  necessarily  incurred.  It  has  been  in  re 
contended  that  other  Acts,  which  have  words  equally  large,  ^^^' 
expressly  provide  for  costs  ;  and  that,  as  the  present  Act  is  silent 
on  that  subject,  costs  are  not  given.  In  some  of  those  Acts  which 
contain  these  words,  there  are  also  express  provisions  for  cases  of 
severance ;  and  it  is  admitted  that,  although  there  is  no  such  pro- 
vision in  the  present  Act,  the  party  is  entitled  to  damage  arising 
therefrom.  It  follows  that  each  Act  must  be  construed  by  its  own 
terms,  and  that  the  same  meaning  must  not  be  given  to  the  word 
'*  compensation  "  in  this  Act,  as  it  may  have  received  in  such  other 
Acts ;  the  inference  to  be  drawn  from  those  Acts  is,  that  there 
the  word  *'  compensation  "  does  not  include  damages  arising  from 
severance.  Now  the  words  here  are  **  compensation  for  the  absolute 
purchase  of  the  land,"  and  nof  for  the  value."  There  is  no  difference 
between  a  case  where  expenses  are  necessarily  incurred  by  injury 
done  to  the  remaining  part  of  the  property  by  severance,  and  such 
as  are  incurred  by  the  party  in  order  to  make  the  purchase  complete. 
If  a  word  in  an  Act  of  Parliament  is  capable  of  two  constructions, 
iiiat  should  be  put  upon  it  which  is  most  conformable  with  justice  and 
reason.  The  22nd  section  has  been  referred  to  as  showing  that  the 
Legislature  contemplated  costs  in  the  construction-  of  this  Act ;  and 
if  they  had  costs  in  contemplation,  why  did  they  not  give  them  ? 
They  used  words  large  and  comprehensive  enough  to  include  them. 

Pollock,  C.  B.  :  * 

We  are  all  of  opinion  that  this  rule  must  be  discharged.  It  is 
a  matter  of  regret  that  there  is  no  provision  in  the  Act  of  Parliament 
for  the  expenses.  The  arguments  of  Sir  Fitzroy  Kelly  and  Mr. 
Montagm  Smith  *seem  to  me  to  be  directed  rather  to  the  expenses  [  *h7  ] 
than  to  the  costs.  With  respect  to  the  mere  costs  of  the  trial,  it 
appears  to  me  to  be  obvious  that  they  have  been  omitted,  and  that 
they  are  unprovided  for  by  the  statute ;  and  I  think  4t  would  be 
incompetent  for  the  jury  to  take  them  into  account.  The  stress 
of  the  argument,  however,  is  in  respect  of  the  expenses.  It  is 
contended,  that  the  expenses  fairly  and  reasonably,  and,  in  fact, 
necessarily  incurred,  to  enable  the  party  to  receive  an  offer,  and 
to  take  the  necessary  steps  for  the  purpose  of  ascertaining  the 
proper  compensation,  do  in  reality  form  part  of  that  which  the 
party  is  justly  entitled  to  receive. 

If  this  were  the  case  of  an  action  brought  to  obtain  compensation 
by  a  person  whose  land  had  been  taken  possession  of  by  the  Crown, 
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In  re  or  by  any  private  individual,  it  would  be  a  different  question.  In 
such  a  case,  first  the  value  of  the  land,  then  the  consequential 
injury,  and,  lastly,  all  the  expense  to  which  the  party  had  been  put 
in  maintaining  his  action,  might  be  taken  into  account.  There  are 
many  cases  of  actions  brought  for  injuries  done,  where  evidence  is 
given  in  the  first  instance  of  those  expenses  which  have  been 
necessarily  incurred  by  the  party  for  the  purpose  of  putting  himself 
in  such  a  situation  as  to  make  his  claim.  An  instance  of  this  kind 
occurred  some  time  ago  in  this  Court.  It  was  an  action  for  an 
injury  done  to  some  mining  property.  The  party  was  obliged  to 
sink  a  shaft,  in  order  to  ascertain  the  extent  of  the  injury.  After 
the  trial,  and  after  the  jury  had  given  their  verdict  for  damages,  an 
application  was  made  to  this  Court  for  the  expenses  of  those  persons 
who  had  been  employed  to  go  into  the  mines  and  make  a  survey, 
and  who  had  afterwards  been  witnesses  in  the  cause.  The  Coubt 
held,  that  the  Master  could  not  then  grant  those  expenses ;  and 
that  if  they  were  the  necessary  consequence  of  the  defendant's 
wrongful  act,  it  was  a  question  for  the  jury.  The  Court  were  of 
opinion  that  expenses  of  that  description  formed  properly  part  of 
[  •448  ]  the  general  damages  for  the  recovery  *of  which  the  action  was 
brought,  and  should  have  been  laid  before  the  jury.  In  such  a 
case  the  expenses  would  form  part  of  the  compensation,  but  the 
Court  thought  that  they  formed  no  part  of  what  could  be  called  the 
costs  of  the  action.  Here  I  think  no  costs  can  be  recovered,  as  no 
mention  is  made  of  them  in  the  Act.  I  am  also  of  opinion  that  the 
expenses  cannot  be  recovered  ;  because  it  appears  to  me  that  there 
is  a  broad  distinction,  bet  ween  the  compensation  to  be  paid,  and  the 
means  of  ascertaining  what  that  compensation  should  be. 

It  may,  perhaps,  be  some  satisfaction  to  know,  that  undoubtedly  it 
is  competent  for  the  jury,  when  they  are  considering  the  value  of  the 
land,  to  take  into  their  consideration  the  character  of  the  compulson^ 
sale.  In  practice  such  is  the  case.  It  is  always  the  custom  Mitb 
surveyors  to  make  a  difference  in  their  estimates  between  the  value 
of  land  to  be  sold  in  the  market,  and  of  that  which  is  to  be  subject 
to  what  is  called  a  compulsory  sale.  Whatever  may  be  the  justice 
of  the  case  before  us,  we  must  adhere  to  the  words  of  this  Act  of 
Parliament.  I  regret  that  I  am  compelled  to  give  it  as  my  opinion, 
that  the  compensation  mentioned  in  the  Act  means  a  compensation 
for  the  absolute  purchase  of  the  land,  that  it  includes  everything 
which  ought  to  be  given  to  the  party  in  respect  of  the  land  itself, 
and  of  any  damage  resulting  from  severance,  or  from  its  particular 
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situation  ;  but  that  it  does  not  include  the  expenses  to  which  the  in  re 
party  may  be  put  in  respect  of  the  purchase,  (i)  Those  expenses  are 
matters  for  which  the  Legislature  have  not  provided,  and  by  their 
direction  we  must  abide.  I  am,  therefore,  of  opinion  that  this  rule 
must  be  discharged.  If  the  parties  are  aggrieved,  as  they  certainly 
seem  to  be,  they  must  seek  redress,  either  by  appealing  directly  to  the 
Crown,  or  to  that  department  in  which  the  matter  is,  or  to  the 
Legislature  to  amend  this  Act. 

Alderson,  B.  : 

I  am  of  the  same  opinion.  What  is  given  *by  the  Act  of  Parlia-  [  ^449  j 
ment  (by  the  words  of  which  we  are  bound)  is  the  compensation  for 
the  absolute  purchase  of  the  land.  In  looking  through  the  Act,  we  see 
that  it  is  not  confined  to  persons  who  have  the  fee  simple  in  them- 
selves, but  that  it  is  extended  to  cases  where  the  title  is  divided  into 
a  variety  of  interests,  immediate  and  reversionary.  Every  one  of 
these  interests  is  to  have  its  compensation,  in  proportion  to  the 
original  amount  found  for  the  absolute  purchase  of  the  whole.  If  a 
person  be  tenant  for  years,  at  will,  for  life,  or  in  remainder,  he  is  tenant 
for  years,  at  will,  for  life,  or  in  remainder,  of  an  estate  which  is  of 
the  absolute  value  of  so  much  as  the  jury  shall  find.  This  interest 
is  to  be  settled  by  the  Court  of  Exchequer,  into  which  the  money  (if 
necessary)  is  to  be  paid ;  and  it  is  to  be  paid  to  him  out  of  that  coiyiis 
so  ascertained.  How  can  the  Legislature  have  contemplated  such  a 
case  as  this,  that  into  that  corpvs  so  ascertained  are  to  be  put  the 
expenses  which  have  been  incurred  by  one  of  the  parties,  for  the 
purpose  of  ascertaining  the  proper  amount  of  compensation  ?  The 
other  parties  are  not  interested  in  these  expenses ;  they  incur  no  loss 
on  that  account.  It  would,  therefore,  be  gross  injustice  to  put  such 
a  construction  on  this  Act  of  Parliament,  as  thereby  to  give  parties 
who  have  a  title  in  reversion  a  share  out  of  the  costs  and  expenses 
incurred  by  the  previous  party  who  has  fought  the  battle  for  them. 
I  therefore  say,  that  it  is  not  probable  that  the  Legislature  intended 
such  a  result.  It  is  not  probable  that  the  Legislature,  in  the  words 
"  compensation  lor  the  absolute  purchase,"  would  look  to  anything 
more  than  that  for  which  compensation  might  justly  be  given,  as 
being  the  material  out  of  which  these  different  interests  might  be 
carved  in  degrees  justly  and  equally  proportioned  to  such  interests. 
The  real  value  of  the  particular  property  being  ascertained,  the 
tenant  for  life  is  to  have  an  interest  in  the  money  so  given,  as  to 

(1)  cf.  Mayor  of  Htidderafield  v.  SJmw  [1890]  54  J.  P.  724.— A.  C. 
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In  re        the  compensation  equivalent  to  his  life  interest ;  and  so  with  respect 
to  the  tenant  for  years  or  in  remainder,  each  party  is  to  have  the 
[  •*B0  ]       same  interest  in  the  *money  as  he  previously  had  in  the  land.    The 
one  is  a  substitute  for  the  other. 

It  is  very  true  that  the  tenant  for  the  time  being  is  the  person 
who  has,  in  the  first  instance,  to  incur  all  the  expense  in  ascertain- 
ing how  much  the  compensation  is  to  be  ;  and  it  is,  no  donbt,  very 
hard  that  the  party  who  first  fights  the  battle  should  be  unable  to 
take  from  the  body  of  the  money  awarded  his  costs  and  expenses. 
It  has,  however,  been  decided  over  and  over  again  that  he  cannot* 
It  appears,  therefore,  as  he  cannot  do  so,  that  the  body  given  is 
simply  as  a  compensation  for  the  land  taken;  the  money  is  to  go 
as  the  land  would  go,  and  to  the  same  persons ;  in  short,  the  money 
is  substituted  for  the  land.  I  therefore  cannot  think  that  the 
Legislature  intended  to  add  to  that  corpus,  which  is  to  be  disposed 
of  in  such  a  manner,  the  money  which  belongs  to  the  party  who 
contests  the  case.  It  would  have  been  justice  had  the  Legislature 
provided  that  the  costs  should  be  paid  to  that  party  who  contests 
the  matter.  Had  there  been  a  provision  of  that  description,  the 
party  who  had  incurred  costs  would  have  recovered  them,  and  the 
other  parties  would  also,  as  is  right,  have  had  the  compensation 
for  the  land.  The  Act  of  Parliament,  however,  is  silent  upon  this 
subject;  and  I  am  extremely  sorry  that  such  is  the  case,  as  it 
appears  to  me  to  be  very  unjust.  I  cannot,  however,  alter  an  Act 
of  Parliament  merely  because  I  may  be  of  opinion  that  it  is  unjust. 

BoLF£,  B. : 

I  concur  with  the  rest  of  the  Court  ;  and  in  no  part  of  the 
judgment  more  than  in  that  part  of  it  in  which  regret  has  been 
expressed  that  we  are  obliged  to  arrive  at  such  a  conclusion  as  we 
do.  I  must  say  that  I  feel  it  to  b^  a  great  grievance,  that  a  party 
should  have  his  property  taken  from  him  without  being  able  to 
recover  repayment  of  those  expenses  which  have  been  necessarily 
incurred,  or  reasonably  incurred  by  him  previously  to  the  loss  of 
his  estate.  In  my  opinion,  however,  we  have  no  power  under  this 
[  HBi  ]  Act  of  Parliament  to  give  them.  The  omission  of  such  *a  provision 
may  have  been  made  either  advisedly,  or  per  incuriam.  There 
may  be  great  weight  in  what  has  been  urged  by  Mr.  Rowe,  namely 
that  this  omission  in  the  Act  was  intentional ;  inasmuch  as  Acts  of 
this  description  are  not  passed  for  the  mere  accommodation  of  public 
or  private  interests,  as  in  the  case  of  roads,  but  for  the  actual 
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defence  of  the  State.  It  may  be  that  it  was  the  opinion  of  the  in  re 
Legislature  that  the  expense  to  which  a  party  is  pat  upon  such  a 
subject  is  a  damnuvi^  absque  injtuid.  I  do  not,  however,  see  much 
reason  in  that  argument ;  because,  if  it  were  so,  a  party  might  be 
deprived  of  his  land  altogether,  without  receiving  in 'return  any 
compensation  whatever.  I  am  rather  inclined  to  think,  that  the 
omission  in  this  statute  of  the  ordinary  clause  which  gives  to  the 
party  the  costs  he  has  incurred,  was  the  result  of  inadvertence. 
There  is  no  clause  of  that  description  here.  The  contest  has  been, 
that  although  there  is  no  such  clause,  yet  these  expenses  may 
impliedly  be  taken  to  be  included  in  the  sum  that  the  jury  are  to 
give  as  "  compensation  for  the  absolute  purchase  of  the  land." 
The  real  question,  therefore,  is  this:  Suppose  the  jury  to  be 
assembled,  under  the  presidence  of  a  Judge,  what  direction  should 
he  give  to  them  as  to  the  amount  of  compensation  to  be  awarded 
by  them  ?  Ought  the  learned  Judge  to  say  to  the  jury,  "  In  esti- 
mating that  compensation,  you  may  take  into  account  the  expenses 
which  the  owner  of  the  property  has  incurred  in  getting  it  sur- 
veyed, and  in  making  proper  preparations  for  the  investigation, 
the  expenses  of  the  witnesses  and  the  counsels'  fees,  and  other 
necessary  expenses?"  I  think  that  such  a  direction  would  be 
clearly  incorrect.  Upon  looking  at  this  statute,  its  intention  is, 
that  the  jury  are  to  give  that  which  is  to  be  considered  as  an  exact 
equivalent  for  the  property  as  it  stood  before  anything  was  taken. 
I  am  led  to  this  conclusion  by  the  language  of  the  25th  and  26th 
sections,  which  enact,  that  in  all  cases  where  property  so  taken  is 
that  of  persons  under  disabilities,  the  money  is  to  be  paid  into  the 
*Court  of  Exchequer,  and  then,  sooner  or  later,  subject  to  certain  [  •^sa  ] 
directions  there  given,  it  is  to  be  laid  out  in  the  purchase  of  other 
lands,  subject  to  the  same  uses  as  the  lands  taken.  That  is  the 
whole  of  the  compensation.  The  meaning  of  the  words  to  which 
Mr.  Montague  Smith  directed  our  attention,  "  or  otherwise  to  dis- 
pose of  it,"  and  so  on,  "  in  such  way  as  shall  be  just,"  is,  that 
there  shall  be  the  power  to  order  a  portion  of  that  money  to  be 
paid  in  discharge  of  an  incumbrance,  or  in  such  a  way  as  to  be 
an  exact  equivalent  to  an  investment  in  lands.  In  all  these  cases, 
it  is  perfectly  obvious  that  there  would  be  the  same  hardship  as 
exists  in  the  present  case.  The  person  who  has  incurred  the  costs 
would  not  recover  them,  but  would  merely  get  the  interest  of  the 
money  laid  out,  and  which  is  given  by  way  of  compensation.  On 
the  other  hand,  there  would  be  an  improper  gain  to  the  tenants  in 
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In  re  remainder ;  because  they  would  not  only  receive  an  equivalent  for 
the  land  taken,  but  they  would,  in  addition,  get  other  lands,  pur- 
chased with  the  money  awarded  for  costs  incurred  by  the  tenant 
for  life.  In  either  case  there  would  be  injustice.  I  come,  therefore, 
to  the  conclusion,  that  the  jury  should  be  directed  to  follow  the 
precise  words  of  the  Act,  which  are,  that  they  shall  give  such  a 
sum  as  shall  be  a  compensation  for  the  purchase  of  the  land.  The 
21st  section  is  not  unimportant ;  in  that  section  provision  is  made 
that  a  proportion  of  the  money  paid  into  the  Court  shall  go  to 
parties  who  have  the  estates  of  tenants  at  will,  &c.,  in  the  property 
taken.  The  tenants  at  will  have  incurred  no  proportion  of  the 
costs ;  it  would,  therefore,  be  unjust  to  give  them  any  proportion 
of  the  money  so  paid  in  respect  of  the  costs.  The  view  of  this  Act 
which  I  thus  take  is  materially  fortified  by  the  consideration  of  the 
statutes  which  have  been  adverted  to  by  the  Attorney-General. 
The  statutes  for  the  improvement  of  the  metropolis  and  the 
management  of  the  revenue,  &c.,  are  in  pari  materia^  and  contain 
similar  clauses  for  the  summoning  of  juries,  the  taking  of  lands, 
[  HbZ  ]  and  the  paying  *of  money  into  Court  to  be  invested.  All  these 
statutes,  although  the  words  are  more  comprehensive  than  the 
words  in  the  present  statute  (for  the  expressions  there  are  "  com- 
pensation," '*  satisfaction,"  &c.),  contain  distinct  clauses  for  costs. 
That  shows  that  the  Legislature  did  not  consider  them  to  be 
included  under  the  word  "compensation"  (i).  I  regret,  therefore, 
to  say,  that  I  concur  in  the  opinion  of  the  rest  of  the  Court,  that 
this  rule  must  be  discharged. 

Rule  discharged. 

1847.  SMEETON  AND  Another  v.   COLLIER. 

JVbrJO.  (1  Ex.  457-466 ;  S.  C.  17  L.  J.  Ex.  57  ;  5  Dowl.  &  L.  184.) 

[  457  ]  An  action  of  covenant  on  a  mortgage-deed  is  within  the  7  Qeo.  II.  c.  20, 

and  under  that  statute  a  Judge  at  Chambers  has  power  to  make  an  order  for 
the  delivering  up  of  the  deed. 

Where  a  statute,  in  general  terms,  and  without  any  special  limitation, 
either  express  or  to  be  inferred  from  its  terms,  gives  any  power  to  one  of 
the  superior  Courts,  that  power  may  be  exercised  by  Judge  at  Chambers  as 
the  delegate  of  the  Court. 

In  this  case  a  rule  had  been  obtained,  calling  upon  the  defendants 
to  show  cause  why  an  order  of  Platt,  B.,  should  not  be  varied  or 
rescinded. 

(1)  See  also  Defence  Act,  1860  (23  sect.  46  of  that  Act  certain  of  its  provi- 
&  24  Vict.  c.  112),  ss.  24  and  25;  by      sions  which  are  specifically  enumerated 
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It  appeared  from  the  affidavits,  that  in  December,  1846,  the 
plaintiffs  had  brought  an  action  of  covenant  upon  a  mortgage-deed, 
vhich  the  defendant  had  given  to  secure  the  sum  of  400Z.  borrowed 
by  him  from  the  plaintiffs'  testator.  A  Judge's  order  had  been 
obtained  by  the  defendant  to  stay  all  the  proceedings  in  this  action, 
upon  payment  of  principal,  interest,  and  all  expenses.  These 
having  been  paid,  the  defendant  made  an  application  to  have  the 
mortgage-deed  and  title-deeds  delivered  up.  This  demand  was 
refused,  on  the  ground  that  the  plaintiffs'  attorney  had  a  lien  on 
them  for  work  done  for  the  defendant.  On  the  25th  of  February, 
an  order  was  made  at  chambers  by  Platt,  B.,  on  an  application  by 
summons,  to  deliver  to  the  defendant  a  certain  mortgage-deed  of 
the  6th  of  January,  1845,  and  all  other  deeds  and  writings  relating 
thereto  in  the  possession  of  the  plaintiffs,  the  amount  of  the  mort- 
gage, interest,  and  expenses  having  been  paid  and  satisfied  by  the 
defendant.  It  was  to  rescind  or  vary  this  order  that  the  present 
rule  was  obtained. 

Whitehurst  and  Flood  now  showed  cause : 

There  are  two  questions  in  the  present  case.  The  first  is,  whether 
an  action  of  covenant  on  a  mortgage-deed  is  within  the  statute 
7  Geo.  II.  c.  20  (i) ;  and,  secondly,  whether  a  Judge  at  ^chambers 
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aro  made  applicable  where  lands  are 
*'  surveyed  and  marked  out  under  the 
Defence  Act,  1842,"  but  this  section 
does  not  in  terms  include  the  provisions 
as  to  costs.  Probably  the  provisions 
of  the  Lands  Clauses  Acts  would  be 
applicable  in  most  cases;  see  Lands 
Clauses  Consolidation  Amendment  Act, 
1860  (23  &  24  Vict.  c.  83),  s.  7,  Ranges 
Act,  1891  (54  &  55  Vict.  c.  54),  s.  11  ; 
Military  Lands  Act,  1892  (55  &  56 
Vict.  c.  43),  ss.  2  and  23  ;  Naval  Works 
Act,  1895  (58  &  59  Vict.  c.  35),  s.  2.— 
A.  C. 

(1)  The  first  section  of  which,  after 
reciting  that  mortgagees  frequently 
bring  actions  of  ejectment  for  the 
recovery  of  lands  and  estates  to  them 
mortgaged,  and  bring  actions  on  bonds 
given  by  mortgagors  to  pay  the  money 
secured  by  such  mortgages,  and  for 
performing  the  covenants  therein  con- 
tained, and  likewise  commence  suits 
iu  his  Majesty's  courts  of  equity  to 
foreclose  l^eir  mortgagors  from  re- 
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deeming  their  estates,  and  the  courts 
of  law  where  such  ejectments  are 
brought  have  not  power  to  compel 
*8uch  mortgagees  to  accept  the  prin- 
cipal monies  and  interest  due  on  such 
mortgages  and  costs,  or  to  stay  such 
mortgagees  from  proceeding  to  judg- 
ment and  execution  in  such  actions ; 
but  such  mortgagors  must  have  recourse 
to  a  court  of  equity  for  that  purpose, 
in  which  case  likewise  the  courts  of 
equity  do  not  give  relief  until  the 
hearing  of  the  cause,  for  remedy 
thereof,  and  to  obviate  all  objections 
relating  to  the  same,  it  enacts,  **  That 
where  any  action  shall  be  brought  on 
any  bond  for  payment  of  the  money 
secured  by  such  mortgage  or  per- 
formance of  the  covenants  therein 
contained,  or  where  any  action  of 
ejectment  shall  be  brought  in  any  of 
his  Majesty's  courts  of  record  at 
Westminster,  or  in  the  Court  of  Great 
Sessions  in  Wales,  or  in  any  of  the 
superior  Courts  in  the  counties  palatine 
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had  power  to  make  this  order.  There  can  be  no  valid  objection  raised 
to  this  order  upon  either  of  these  ^grounds.  An  action  of  covenant 
is  within  the  statute.  It  is  clearly  within  the  intention  of  the  Act. 
It  would  be  strange  to  hold  that  an  action  on  the  covenant  in  a 
mortgage-deed  is  not  within  the  terms  of  the  statute,  when  the 
case  of  an  action  on  "  any  bond  for  the  payment  of  the  money 
secured  by  a  mortgage  "  is  expressly  provided  for.  This  point, 
however,  has  been  set  at  rest  by  two  express  decisions.  The  first 
is  an  Anonymous  case  in  Ghitty's  Reports  (i) ;  the  second  is  that  of 
Dixon  v.  Wigravi  (2) ;  in  both  of  which,  such  an  action  was  held  to 
be  within  the  statute.  There  can  be  no  difference,  in  point  of  fact, 
whether  the  action  is  brought  upon  a  bond  for  the  money  secured 
by  the  mortgage,  or  upon  the  mortgage  itself.  The  authorities  are 
collected  in  2  Roll.  Abr.  "  Obligation,"  p.  146,  and  in  Petersdorff's 
Abridgment,  tit.  "Bond,"  which  may  be  cited  to  show  that  the 
word  "bond"  is  not  to  be  taken  merely  as  an  obligation  under 
seal  for  the  payment  of  money.  [They  also  cited  Sawyer  v. 
Maivgridge  (s).] 


of  Chester,  Lancaster,  or  Durham,  by 
any  mortgagee  or  mortgagees,  his, 
her,  or  their  heirs,  executors,  adminis- 
trators, or  assigns,  for  the  recovery  of 
the  possession  of  any  mortgaged  lands, 
tenements,  or  hereditaments,  and  no 
suit  shall  be  then  depending  in  any  of 
his  Majesty's  courts  of  equity  in  that 
part  of  Great  Britain  called  England, 
for  or  touching  the  foreclosing  or  re- 
deeming of  such  mortgaged  lands, 
tenements,  or  hereditaments,  if  the 
person  or  persons  haying  right  to 
redeem  such  mortgaged  lands,  tene- 
ments, or  hereditaments,  and  who 
shall  appear  and  become  defendant  or 
defendants  in  such  action,  shall,  at 
any  time  pending  such  action,  pay 
unto  such  mortgagee  or  mortgagees, 
or,  in  case  of  his,  her,  or  their  refusal, 
shall  bring  into  Court  where  such 
action  shall  be  depending,  all  the 
principal  monies  and  interest  due  on 
such  mortgage,  and  also  all  such  costs 
as  have  been  expended  in  any  suit  or 
suits  at  law  or  in  equity,  upon  such 
mortgage  (such  money  for  principal, 
interest,  and  costs  to  be  ascertained 
and  computed  by  the  Court  where  such 
action  is  or  shall  be  depending,  or  by 
the  proper  officer  by  such  Court  to 


be  appointed  for  that  purpose),  the 
monies  so  paid  to  such  mortgagee  or 
mortgagees,  or  brought  into  siich 
Court,  shall  be  deemed  and  taken  to 
be  in  full  satisfaction  and  discharge  of 
such  mortgage,  and  the  Ck>urt  shall 
and  may  discharge  every  such  mort- 
gagor or  defendant  of  and  from  the 
same  accordingly,  and  shall  and  mav, 
by  rule  or  rules  of  the  same  Court, 
compel  such  mortgagee  ormort^gageee, 
at  the  costs  and  charges  of  such 
mortgagor  or  mortgagors,  to  assign, 
surrender,  or  re<convey  such  mort- 
gaged lands,  tenements,  and  heredita- 
ments, and  such  estate  and  interest  as 
such  mortgagee  or  mortgagees  have  or 
hath  therein,  and  deliver  up  all  deeds, 
evidences,  and  writings  in  his,  her,  or 
their  custody  relating  to  the  title  of 
such  mortgaged  lands,  tenements,  and 
hereditaments,  unto  such  mortgagor 
or  mortgagors  who  ^shall  have  paid  or 
brought  such  monies  into  the  Court, 
his,  her,  or  their  heirs,  executors, 
administrators,  or  to  such  other  person 
or  persons  as  he,  she,  or  they  shall  for 
that  purpose  nominate  or  appoint." 

(1)  Vol.  2,  p.  264. 

(2)  2  Cr.  &  J.  613. 

(3)  11  Mod.  218. 
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Secondly,  a  Jadge    at    chambers    had    power   to  make  this     Smkbton 
order  (I).     *     *     •  Collibr. 

[460] 
Martin  and  Melior,  contra  : 

An  action  of  covenant  on  a  mortgage-deed  is  not  within  this 
statate.  The  case  in  Ghitty  is  no  authority;  it  was  merely  a 
motion  for  a  rule  nm,  and  the  learned  Judge  entertained  doubts 
upon  the  point ;  for  he  said,  "  To  grant  this  motion  seems  to  be 
converting  this  Court  into  a  court  of  equity.  However,  the  rule 
nisi  will  be  granted,  as  cause  may  afterwards  be  shown."  The  rule 
was  made  absolute  merely  because  no  opposition  was  offered.  It 
is  the  better  rule,  as  Mr.  Baron  Pabke  observed  in  Becke  v.  Smith  (2), 
in  putting  a  construction  upon  a  statute,  to  adhere  to  the  gram- 
matical interpretation  of  it,  unless  such  a  construction  leads  to  a 
manifest  absurdity  or  injustice.  Here  there  is  an  evident  distinc- 
tion intended  to  be  observed  in  the  Act  between  a  bond  and  a 
mortgage-deed.  The  words  should  not  be  twisted  into  the 
construction  which  it  is  contended  ought  to  be  put  upon  them. 
The  preamble  of  the  Act  excludes  an  action  of  covenant  on  the 
mortgage-deed. 

(BoLFE,  B. :  Perhaps  the  word  *'  bond  "  was  introduced  into  the 
Act  ex  majoi'i  cauteld^  for  the  purpose  of  including  actions  upon 
collateral  securities.) 

There  is  only  the  single  case  of  Dixon  v.  iVigram  which  can  be 
taken  as  an    authority    against    the    defendant.    The    order  is 
at  all  events  bad,  ^as  a  Judge  at  chambers  had  no  authority  to       [  *46i  ] 
make  it.     The  Court  cannot  delegate  the  authority  given  by  this 
statute.    *    *    ♦ 

Pollock,  C.  B.  : 

This  rule  must  be  discharged.     The  questions  in  the  present 

case  lie  in  an  extremely  narrow  compass.    Mr.  Martin  contends. 

in  the  first  place,  that,  as  this  is  an  action  of  covenant,  there  is  no 

power  to  interfere,  the  power  given  being  confined  to  actions  on 

bonds,  and  actions  of  ejectment ;  and,  in  the  second  place,  that  a 

Judge  at  chambers  had  no  power  to  make  this  order.     I  think  that 

neither  of  these  objections  can  be  supported.    As  to  the  first  point, 

namely,  whether  an  action  of  covenant  is  within  the  statute,  there 

(1)  See  Judicature  Act,  1873  (36  &  (2)  46  E.  B.  567  (2  M.  &  W.  195). 

37  Vict.  c.  66),  8.  39.— A.  C. 
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8MKR0N  is  an  express  decision  of  more  than  fifteen  years'  standing  against 
CoLLisB.  3/r.  Martin's  argument.  That  authority  has  been  acted  upon  ever 
since.  It  is  perfectly  clear  that  an  action  of  covenant  is  within  the 
[  *4^2  ]  mischief  contemplated  *by  the  statute ;  and  we  shoald  be  patting  a 
strained  construction  upon  it  by  deciding  otherwise.  If  there  were 
any  doubt  the  other  way,  that  is  removed  by  an  express  authority, 
which  I  do  not  think  it  is  competent  for  us  to  overrule.  The 
statute  speaks  of  an  action  on  a  bond  "  for  the  performance  of  the 
covenants  therein  contained,*'  but  is  silent  as  to  an  action  of 
covenant  on  the  mortgage-deed.  The  word  **  bond  "  is  very  large ; 
it  means  an  obligation  to  pay  a  sum  of  money.  I  am,  therefore,  of 
opinion  that  the  present  case  is  within  the  statute.  Where  the 
Legislature  simply  gives  a  power  to  the  Court,  it  is  to  be  taken  that 
the  Court  receives  all  the  ordinary  powers  necessary  for  that 
purpose ;  and  it  is  intended  that  the  Judge  should  exercise  those 
powers.  No  distinction  exists  between  powers  conferred  by  statute, 
and  those  existing  at  common  law,  unless  a  distinction  is  to  be 
gathered  from  the  terms  of  the  statute.  Many  statutes  might  be 
pointed  out  which  contain  this  distinction.  Where  a  motion  is  to 
be  made  in  open  Court  in  Term  time,  it  may  be  urged  that  the 
Legislature  contemplated  that  such  authority  should  be  confined 
to  the  Court.  This  was  so  in  the  case  of  Jones  v.  Fitzaddam^  which 
was  cited  for  the  plaintiffs.  The  view  I  have  been  disposed  to  take 
is  this,  that,  where  an  authority  is  given  to  the  Court  by  an  Act  of 
Parliament,  the  Court  may  exercise  that  power  in  the  same  manner 
as  it  may  exercise  any  other  powers,  unless  there  be  something  in 
the  Act  itself  which  imports  that  the  power  is  conferred  with  a 
special  limitation.  I  think,  therefore,  that  neither  of  the  two 
points  made  on  the  part  of  the  plaintiffs  are  good,  and,  therefore, 
that  they  are  not  entitled  to  succeed  upon  them.  For  these  reasons, 
I  am  of  opinion  that  this  rule  ought  to  be  discharged. 

Pabke,  B.  : 

I  am  of  the  same  opinion.  As  to  the  first  question,  I  should 
have  somewhat  hesitated,  if  I  had  been  called  upon,  for  the  first 
time,  to  construe  the  stat.  7  Geo.  II.  c.  20,  so  as  to  hold  that  it 
includes  an  action  of  covenant.  The  principle  with  regard  to  the 
[  •463  ]  construction  *of  statutes,  on  which  I  have  constantly  acted,  is  well 
expressed  in  the  able  words  of  Mr.  Justice  Bubton,  in  Warburton  v. 
Loveland  (i),  and  which  I  adopted  in  the  case  of  Beckc  v.  Smith, 
(1)1  Hudson  k  Brooke's  Irish  Beporte,  648. 
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''  that  it  is  a  very  usefal  rule,  in  the  construction  of  a  statute,  to  Smbrtok 
adhere  to  the  ordinary  meaning  of  the  words  used,  and  to  the  colubr. 
grammatical  construction,  unless  it  is  at  variance  with  the  intention 
of  the  Legislature,  to  be  collected  from  the  statute  itself,  or  leads  to 
any  manifest  absurdity  or  repugnance,  in  which  case  the  language 
may  be  varied  or  modified,  so  as  to  avoid  sucti  inconvenience,  but 
no  further."  Upon  this  principle,  I  should  have  hesitated  to  hold 
that  the  words  of  this  statute  embrace  the  case  of  an  action  of 
covenant  on  a  mortgage-deed.  We  are,  however,  not  called  upon 
for  the  first  time  to  put  a  construction  upon  this  Act  of  Parliament^ 
and  to  decide  whether  or  not  an  action  of  covenant  is  within  it ;  for 
this  question  has  already  been  decided  by  the  case  of  Dixon  v» 
Wigram,  to  which  our  attention  has  been  called,  and  upon  the 
authority  of  which  I  have  frequently  acted.  The  principle  there 
laid  down  is  a  salutary  one,  and  there  is  no  reason  to  depart  from 
it.  I  think,  therefore,  that  upon  that  point  the  plaintiffs  fail. 
The  next  question  is,  whether  a  Judge  at  chambers  has,  under  this 
statute,  a  power  to  make  the  order  in  question.  In  the  construc- 
tion of  the  Act,  we  must  hold  that  the  Courts  may  exercise  the 
power  given  to  them  by  it  in  the  common  and  ordinary  way, 
unless  it  contain  something  to  the  contrary.  When,  therefore,  a 
Judge  exercises  the  duties  which  belong  to  the  Court,  it  is  to  be 
taken  that  he  is  to  exercise  them  in  the  same  manner  as  the  Court 
itself,  unless  there  is  something  in  the  context  of  the  Act  which 
leads  to  a  different  conclusion.  As,  for  example,  in  the  48  Geo.  III. 
c.  46,  where  the  enactment  is  that  the  motion  is  to  be  made  in 
open  Court,  it  is  clear  that  the  Judge  is  not  to  have  any  power  iu 
the  matter.  Again,  in  the  48  Geo.  III.  c.  128,  it  is  enacted  that 
the  application  *must  be  made  in  term  time  to  one  of  the  superior  [  *464  ] 
Courts,  which  shows  that  the  Legislature  intended  that  the  power 
should  be  exercised  by  the  Court,  and  not  by  the  Judge.  So,  in  the 
Interpleader  Act,  the  first  section  states  that  it  shall  be  lawful  for 
"the  Court,  or  any  Judge  thereof,"  to  make  rules  or  orders;  but 
the  sixth  section  enacts,  that  *'  the  Court "  shall  have  power  to  call 
the  parties  before  them  "  by  rule  of  Court."  This  shows  that  the 
Legislature  contemplated  a  distinction  between  the  powers  to  be 
exercised  by  the  Court  and  the  Judge.  By  the  application  of  this 
principle  of  construction  to  the  present  statute,  upon  which  this 
question  arises,  it  seems  to  me  it  is  not  limited  to  acts  done  in 
Court,  and  therefore  that  my  brother  Platt  clearly  had  authority 
to  make  this  order. 
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8MBBTON     Alderson,  B.  : 

CoLLiRR.  I  quite  agree  with  the  rest  of  the  Coart.  If  this  were  the  first 
time  this  matter  had  been  discussed,  I  should  require  some  time  to 
give  my  opinion.  I  am  almost  inclined  to  agree  that  the  constrnc- 
tion  for  which  the  defendant  contends  might  be  put  upon  the  words 
of  the  Act.  This 'question,  however,  is  not  a  new  one,  but  has 
already  been  decided  by  the  authorities  which  have  been  quoted. 
The  construction  which  the  Act  has  received  has  been  acted  upon 
for  many  years,  and  no  doubt  has  been  since  raised  upon  it.  1 
consider  that  we  are  bound  by  the  authority  of  Dixon  v.  Wigram, 
which  is  in  conformity  with  the  real  spirit  and  intention  of  the 
Legislature.  I  am  glad  to  find  that  such  cases  exist,  which  enable 
US  to  do  substantial  justice,  by  allowing  defendants  to  get  rid  of 
actions  brought  against  them  upon  the  payment  of  all  that  is  just 
to  the  plaintiffs.  It  would  indeed  be  strange  if  the  Legislature,  by 
permitting  a  plaintiff  to  shift  the  form  of  action  from  debt  to 
covenant,  had  enabled  him  thereby  to  deprive  the  defendant  of  the 
benefit  of  the  statute.  I,  however,  consider  myself  bound  by  the 
authority  of  decided  cases.  As  to  the  other  point,  I  take  it  to  be 
clear,  that,  where  the  Legislature  gives  the  Court  any  powers  in 

[  *465  J  general  terms,  and  without  any  express  limitation,  it  is  "^the  same 
as  if  those  powers  were  given  by  the  common  law.  The  Legislature 
is  aware  of  the  powers  the  Court  is  accustomed  to  exercise;  and 
when  fresh  powers  are  given  by  the  Legislature,  they  are  to  be 
exercised  in  the  usual  and  ordinary  way.  When,  therefore,  special 
limitations  are  intended  to  be  imposed,  the  Legislature  express 
themselves  to  that  effect.  Several  statutes  have  been  referred  to, 
in  which  the  Legislature  show  that  they  do  not  intend  to  give  the 
same  authority  to  the  Judge  at  chambers  as  they  do  to  the  Court 
in  banc.  Where,  however,  any  power  is  given  to  the  Court  in  the 
usual  way,  the  Court  may  exercise  it  in  the  ordinary  and  usual 
way  in  which  the  Court  is  accustomed  to  exercise  its  powers. 

RoLFE,  B. : 

I  am  of  the  same  opinion ;  and  I  am  glad  that  there  is  an 
authority  upon  which  we  can  act  in  the  present  case.  It  is  a 
matter  of  consideration  which  is  entitled  to  great  weight,  that 
whatever  observation  may  be  made  as  to  the  view  of  Mr.  Justice 
Bayley,  in  the  case  in  Chitty's  Reports,  when  the  point  came 
before  the  Court  of  Exchequer  fourteen  years  afterwards,  in  Dixon 
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V.  Wigram,  that  learned  Judge  treated  the  matter  as  clearly  and  Smbbton 
without  doubt  to  be  within  the  statute.  It  would  be  extremely  ciollibb. 
mischievous  to  call  a  point  in  question  which  has  been  settled  and 
acted  upon  for  so  many  years.  I  rejoice  that  we  have  an  authority 
to  act  upon ;  and  I  t&ink  the  principle  of  those  decisions  to  be  a 
correct  and  just  one.  I  think  that  it  is  a  great  safeguard,  in  the 
interpretation  of  statutes,  to  observe  the  rule  of  construction  which 
accords  with'  their  plain  and  obvious  meaning,  unless,  as  some- 
times is  the  case,  a  word  be  inserted  by  mistake.  Here  the  statute 
speaks  of  only  one  species  of  action,  brought  with  reference  to  a 
mortgage.  It  says,  "  Where  any  action  shall  be  brought  on  any 
bond  for  payment  of  the  money  secured  by  such  mortgage,  or 
performance  of  the  covenants  therein  contained."  Now  the  sub- 
stantial object  of  the  action  is  to  secure  the  mortgage  debt  and 
interest.  The  words  "or  performance  of  the  covenants  *therein  [**•«] 
contained,"  is  an  imperfect  expression.  It  means  ''for  enforcing 
the  consideration  therein  contained."  It  seems  to  me  that  the 
words  "  on  any  bond "  might  be  altogether  rejected.  If  this 
matter  had  been  res  integra,  I  do  not  think  that  the  defendant's 
argument  would  have  been  altogether  hopeless ;  but  this  question 
has  been  decided;  and  I  think  we  are  bound  to  abide  by  the 
decision  which  has  been  acted  upon  for  years.  With  respect  to 
the  other  point,  I  agree  with  the  rest  of  the  Coubt  in  thinking 
the  Judge  has  power  to  make  this  order. 

Rule  discharged,  tcith  costs. 


GORDON   V.  STRANGE.  i847. 

(1  Ex.  477—479;  S.  C.  11  Jur.  1019.)  2^ov^. 

Where  the  defendant,  in  answer  to  a  letter  demanding  payment,  sent  a  [  *77  ] 
Post-office  order,  in  which  the  plaintiff  was  described  by  a  wrong  Christian 
name,  and  the  plaintiff  kept  it,  but  did  not  cash  it,  although  he  was 
informed  at  the  post-office  he  might  receive  the  money  at  any  time  by 
signing  it  in  the  name  of  the  payee :  Held,  that  this  was  no  evidence  of 
payment. 

Assumpsit.  The  declaration  contained  counts  for  the  schooling 
and  boarding  of  the  defendant's  son.  Plea,  amongst  others, 
payment. 

At  the  trial,  before  the  Under-sheriff  of  Middlesex,  in  July  last, 
it  appeared  that  the  defendant's  son  had  been  at  the  plaintiff's 
school,  near  Slough.    On  the  removal  of  the  *boy  there  arose  some      [  'iTS  ] 
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GoBDOK  dispute  as  to  the  amount  due,  and  several  letters  passed  between 
Stsa'hoe.  ^^  plaintiff  and  defendant.  In  answer  to  one  of  these,  requesting 
payment,  the  defendant  sent  a  Post-office  order,  which  by  mistake 
was  made  payable  to  Frederic  Gordon,  the  plaintiff's  Christian 
name  being  Francis.  The  plaintiff  did  not  get  it  cashed,  although 
he  was  told  by  the  person  who  kept  the  post-office  that  he  might 
receive  the  money  by  signing  it  in  the  name  of  the  payee,  as  there 
was  no  one  of  the  same  name  in  the  neighbourhood.  The  plaintiff 
had  kept  the  order.  The  under-sheriff  told  the  jury,  that  the 
plaintiff  was  not  bound  to  put  any  name  to  it  but  his  own ;  but 
that  if  he  kept  it,  knowing  that  he  might  receive  the  money  for  it 
at  any  time,  that  would  be  evidence  of  payment. 

Snaic  having  obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground  of  misdirection — 

Pearson  now  showed  cause : 

If  the  plaintiff's  true  name  had  been  on  the  order,  and  he  had 
kept  it,  that  would  have  been  equivalent  to  payment.  Here  he 
might  have  received  the  money  at  any  time  by  signing  it ;  and  he 
ran  no  risk  by  doing  so,  as  he  was  the  person  truly  entitled  to  it. 
By  keeping  it  he  has  waived  the  mistake  in  the  Christian  name. 

(Pabke,  B.  :  He  might  well  pause  before  he  signed  it  in  any 
name  but  his  own.) 

Pollock,  C.  B.  : 

The  rule  must  be  absolute.  We  think  that  the  under-sheriff 
was  wrong  in  directing  the  jury  that  the  fact  of  the  plaintiff's 
having  kept  the  order  was  equivalent  to  a  waiver  of  the  mistake  in 
his  name.    These  facts  are  no  evidence  of  payment. 

Parkb,  B.  : 

The  defendant  had  no  right  to  give  the  plaintiff  the  trouble  of 

sending  back  a  piece  of  paper  which  he  had  no  right  to  send  him. 

[  ^479  ]       Suppose  goods  had  been  left  *at  the  plaintiff's  house,  could  that 

be  taken  as  payment,  because  the  plaintiff  did  not  take  the  trouble 

to  send  them  back  ? 

Aldbrson,  B.,  and  Rolfe,  B.,  concurred. 

Ride  absoluU. 
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In  ke  AYKEOYD,  in  a  Plaint  of  GRIMBLY  v.  ^^^^ 

AYKROYD(l).  Apru'<s9. 

(1  Ex.  479—493;  S.  C.  17  L.  J.  Ex.  157  ;  5  Dowl.  &  L.  701 ;  12  Jur.  357.)  j^^M. 

The  63rd  section  of  the  Small  Debts  Act,  9  &  10  Vict.  c.  95(2),  enacts,  

•*  that  it  shall  not  be  lawful  for  any  plaintiff  to  divide  any  cause  of  action         L  *^^  i 
for  the  purpose  of  bringing  two  or  more  suits  in  any  of  the  said  Courts : " 
Held,  that  the  term  "  cause  of  action  "  meant  **  cause  of  one  action,"  and 
was  not  limited  to  an  action  on  one  separate  contract. 

In  the  case  of  tradesmen's  bills,  in  which  one  item  is  connected  with 
another  in  this  sense,  that  the  dealing  is  not  intended  to  terminate  with 
one  contract,  but  to  be  continuous,  so  that  one  item,  if  not  paid,  shall  be 
united  with  another,  and  form  one  entire  demand,  such  demand,  if  it 
exceeds  202.,  ceases  to  be  within  the  jurisdiction  of  the  coimty  court. 

Therefore,  where  the  sub-contractor  of  a  Bailway  Company  gave  his 
workmen  tickets  or  orders  for  goods,  which  were  supplied  by  the  plaintiff, 
and  the  latter  brought  228  actions  in  the  county  court  against  the 
defendant  in  respect  thereof  for  sums  amounting  in  the  aggregate  to 
3032.  19«.,  the  Coubt  granted  a  prohibition,  though  one  claim  only 
amounted  to  52.  and  many  to  less  than  20«. 

Quoere,  whether  the  63rd  section  of  the  Small  Debts  Act  applies  to  all 
debts  which  could  be  comprised  in  one  description  in  one  count. 

Qwjtre,  whether  a  prohibition  ought  to  be  granted  where  a  cause  of 
action  has  been  improperly  divided  into  several  suits,  but  the  aggregate 
amount  claimed  does  not  exceed  20/. 

MABTiNy  in  the  present  Term  (Nov.  18)  obtained,  on  behalf  of 
•  Ajkroyd,  a  rule  calling  on  the  Judge  of  the  county  court  of 
Worcestershire,  and  Thomas  Grimbly,  to  show  cause  why  a  writ 
of  prohibition  should  not  issue,  directed  to  the  Judge  of  the  said 
county  court,  to  prohibit  the  said  Court  from  further  proceeding  in 
certain  plaints. 

It  appeared  from  the  affidavit  of  Aykroyd,  that  he  was  a  con- 
tractor with  "  The  Oxford,  Worcester,  and  Wolverhampton  Railway 
Company,"  for  the  construction  of  a  portion  of  that  railway,  and 
in  that  capacity  had  employed  one  Bugbird  and  others,  as  sub- 
contractors, to  make  bricks  for  *him,  and  to  do  other  work  upon  the  [  •^so  ] 
railway.  The  sub-contractors  were  accustomed  to  pay  their  men 
from  time  to  time  partly  in  cash  and  partly  by  tickets  for  goods, 
to  be  obtained  at  the  shop  of  Grimbly,  who  carried  on  the  business 
of  a  grocer  in  the  ^own  of  Chipping  Campden.  The  following  is  the 
form  of  one  of  the  tickets,  the  others  being  similar  in  substance  : 

**  MicHETON  Hill,  July  10,  1847. 

"  Mr.  Gbimbly, — Let  the  bearer,  Thomas  Yeates,  have  goods  to 

the  amount  of  20«.  .o-       ■,.  ,,  „,  *v 

(Signed)  "  Thomas  Buobird." 

(1)  Cited  in  Mayor  of  London  v.  Cox  (2)  Bepealed  by  County  Courts  Act, 
(1867)  L.  K.  2  H.  L.  239,  285.  36  1888  (51  &  52  Vict.  c.  43),  s.  188;  see 
L.  J.  Ex.  225.— A.  C.  now  s.  81  of  that  Act.— A.  C. 
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Id  re  Throe  thoasand  of  these  tickets  had  been  presented  to  Grimbly, 

and  he  had  supplied  the  men  with  goods  to  the  amount  specified 
in  the  tickets.  On  the  17th  September,  Aykroyd  was  served  with 
228  summonses  to  appear  at  the  Worcestershire  county  court,  to 
answer  Grimbly  as  to  each  of  the  summonses  '*  in  an  action  on 
contract  for  goods  sold."  The  several  sums  sought  to  be  recovered 
by  these  228  summonses  amounted  in  the  whole  to  308Z.  19«.,  but 
only  one  of  the  summonses  was  issued  for  the  recovery  of  a  sum 
amounting  to  5L,  and  many  were  for  the  recovery  of  sums  under 
20a.  The  affidavit  also  stated  that  Aykroyd  never  sent  any  of  his 
workmen  or  labourers,  nor  the  workmen  or  labourers  of  any  of  the 
sub-contractors,  to  Grimbly  for  goods,  nor  ever  gave  Grimbly  any 
promise,  in  writing  or  otherwise,  to  pay  for  goods  supplied  by  him 
to  any  person  or  persons  whomsoever. 

The  affidavit  of  Grimbly,  in  opposition  to  the  rule,  stated  that, 
from  the  8th  of  June  to  the  19th  of  July,  he  received  at  different 
and  distinct  times  a  great  many  separate  and  distinct  written 
orders  for  the  delivery  of  separate  and  distinct  parcels  of  goods 
to  different  men  on  the  said  railway  works,  and  such  parcels  of 
goods  were,  according  to  such  separate  and  distinct  written  orders, 
delivered  by  him  to  the  said  several  men ;  that  each  of  the  orders 
[  M81  ]  so  received  *and  executed  did  not  at  any  time  amount  to  40«.,  an<f 
that  he  had  upwards  of  8,000  tickets  for  the  delivery  of  goods  to 
men  employed  on  the  said  railway. 

^®**'  Whitehurst  and  Pigott  showed  cause  r 

Jan.  29.  ^ 

The  question  depends  upon  the  construction  of  the  9  &  10  Vict. 

c.  95,  intituled  **  An  Act  for  the  more  easy  recovery  of  small  debts 
and  demands  in  England."  The  58th  section  enacts,  "  that  all 
pleas  of  personal  actions,  where  the  debt  or  damage  claimed  is  not 
more  than  202.,  whether  on  balance  of  account  or  otherwise,  may 
be  holden  in  the  county  court  without  writ,  and  all  such  actions 
brought  in  the  said  Court  shall  be  heard  and  determined  in  a 
summary  way  in  a  Court  constituted  under  this  Act,  and  according 
to  the  provisions  of  this  Act :  provided  always,  that  the  Court  shall 
not  have  cognisance  of  any  action  of  ejectment,  or  in  which  the 
title  to  any  corporeal  or  incorporeal  hereditament,  or  to  any  toll, 
fair,  market,  or  franchise,  shall  be  in  question,  or  in  which  the 
validity  of  any  devise,  bequest,  or  limitation  under  any  will  or 
settlement  may  be  disputed,  or  for  any  malicious  prosecution,  or 
for  any  libel  or  slander,  or  for  criminal  conversation,  or  for  seduction. 
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or  breach  of  promise  of  marriage."  The  59th  section  requires  inie 
suits  to  be  commenced  by  plaint.  The  63rd  section  enacts,  **  that  ^^^*®^^- 
it  shall  not  be  lawful  for  any  plaintiff  to  divide.any  cause  of  action 
for  the  purpose  of  bringing  two  or  more  suits  in  any  of  the  said 
Courts ;  but  any  plaintiff  having  cause  of  action  for  more  than  20Z., 
for  which  a  plaint  might  be  entered  under  this  Act  if  not  for  more 
than  202.,  may  abandon  the  excess,  and  thereupon  the  plaintiff 
shall,  on  proving  his  case,  recover  to  an  amount  not  exceeding  201.; 
and  the  judgment  of  the  Court  upon  such  plaint  shall  be  in  full 
discharge  of  all  demands  in  respect  of  such  cause  of  action,  and 
entry  of  judgment  shall  be  made  accordingly."  Upon  the  true 
construction  of  those  sections,  a  party  who  has  made  several 
separate  ^contracts  for  sums  under  20/.,  may  sue  by  several  plaints  [  U8%  ] 
in  the  county  court,  although  the  aggregate  amount  of  the  sums 
due  exceeds  20Z.  The  words  in  the  6drd  section  *'  in  full  discharge 
of  all  demands  in  respect  of  such  cause  of  action,"  mean  in  dis- 
charge of  the  cause  of  action  on  that  particular  plaint,  not  of  every 
cause  of  action. 

(Alberson,  B.  :  If  these  228  suits  had  been  for  debts  of  one 
shilling  each,  might  not  one  plaint  have'  been  entered  for  the 
whole  ?) 

The  plaintiff  would  not  be  bound  to  include  the  whole  in  one  plaint* 
If  a  person  purchases  goods  of  a  tradesman,  for  which  he  gives  a 
promissory  note  for  lOZ.,  and  on  a  subsequent  day  makes  another 
purchase,  for  which  he  gives  a  note  for  5/.,  the  tradesman  might 
enter  separate  plaints  in  the  county  court  upon  each  note. 

(Pollock,  C.  B.  :  The  statute  must  be  construed  with  reference 
to  the  law  as  it  stood  before  it  passed,  and  in  an  Anonymous  case 
in  Yentris,  65,  it  is  expressly  laid  down,  "  that  if  there  be  several 
contracts  between  A.  and  B.  at  several  times  for  several  sums, 
each  sum  under  40^.,  and  they  do  all  amount  to  a  sum  sufficient  to 
entitle  the  superior  Court,  they  shall  be  there  put  in  suit,  and  not 
in  a  Court  which  is  not  of  record.") 

If  a  plaintiff  has  a  cause  of  action  on  a  simple  contract  debt  for  20/., 

and  also  on  a  bond  for  the  same  amount ;  or  if  he  is  entitled  upon  * 

a  breach  of  covenant  to  recover  damage  to  the  amount  of  5/.,  and 

he  has  also  a  cause  of  action  for  a  trespass  in  which  he  lays  his 

damage  at  5/.,  must  he  not  bring  separate  suits  in  the  county  court? 
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In  re  (PoLLOCK,  C.  B. :  In  fiuch  case  there  may  be  a  technical  difficnlty, 

arising  from  the  different  forms  of  action,  but  that  does  not 
.exist  here.) 

The  Anonymous  case  in  Yentris,  66,  is  clearly  incorrect^  as  it 
purports  to  be  the  report  of  a  case  decided  in  the  22  Car.  U., 
upon  a  resolution  in  the  case  of  the  Savoy  Court  and  Stanndforde, 
24  Car.  II. ;  and  the  report  goes  on  to  say,  it  was  also  resolved  ''  that 
if  a  man  at  divers  times  steals  things,  all  which  amount  to  above 
12d.,  'tis  felony  capital."  [They  cited  Girling  v.  Alders  (i).  Rex  v. 
The  Sheriff  of  Herefordshire ^  in  a  cause  of  Dealey  v.  Clark  (2), 
Bacon's  Abridgment,  tit.  "Prohibition,"  K.,  and  Neale  v.  EUisis).} 

[486]  (Aldbrson,  B.:  The  interpretation  clause,  section  142,  enacts, 

that  "  in  construing  this  Act,  every  word  importing  the  singular 
number  shall,  where  necessary  to  give  full  effect  to  the  enactmenta 
herein  contained,  be  understood  to  mean  several  persons  or  things 
as  well  as  one  person  or  thing.") 

The  term  "cause  of  action,"  in  the  68rd  section,  cannot  be  read 
in  the  plural.  Such  a  construction  can  only  be  made  in  order  to 
give  full  effect  to  the  enactment;  but  the  general  object  of  the 
statute,  as  appears  from  the  preamble,  was  not  to  restrict  the  right 
to  sue  in  the  county  courts,  but  to  extend  it  "to  all  debts  and 
demands,  and  all  damages  arising  out  of  any  express  or  implied 
[  •^se  ]      agreement,  *not  exceeding  20Z." 

(Alderson,  B.  :  The  68rd  section  is  a  restraining  clause  against 
splitting,  and  we  ought  to  give  full  effect  to  it.  The  interpretation 
clause  says,  that  words  are  to  be  used  in  a  particular  sense  when 
it  is  necessary  to  give  effect  to  the  enactment,  not  the  statute.) 

If  these  several  debts  are  to  be  considered  as  one  cause  of  action, 
when  would  the  Statute  of  Limitations  begin  to  run  ? 

Martin  and  Hvgh  Hill,  in  support  of  the  rule : 

It  is  admitted  that  where  there  are  two  contracts  of  a  wholly 
distinct  nature,  as  on  a  bond  or  a  promissory  note,  and  also  for 
goods  sold,  there  may  be  a  difficulty  in  including  both  in  one  plaint. 
But  where  a  tradesman  supplies  a  customer  with  articles  of  the  same 
description  for  a  length  of  time,  his  claims  in  respect  of  them  are 

(1)  1  Vent.  73.  (3)  1  Dowl.  &  L.  163. 

(2)  1  B.  &  Ad.  672. 
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amalgamated  into  one  debt,  and  become  one  entire  cause  of  action  in  re 
within  the  meaning  of  the  statute,  as  much  as  a  debt  for  rent  -^^**®"*- 
arising  out  of  a  tenancy  from  year  to  year.  Where,  for  instance, 
a  butcher  supplies  a  party  with  meat  for  a  whole  year,  it  would  be 
absurd  to  hold  that  a  distinct  cause  of  action  arises  from  each  day's 
supply.  The  true  doctrine  of  law  is  stated  in  Girling  v.  Aldaa  (i), 
viz.  that  '*  if  the  causes  may  be  joined  in  one  action,  they  must." 
*  *  The  68rd  section  must  be  construed  with  reference  to  the 
58th,  which  clearly  points  to  an  account  consisting  of  more  than 
one  *item.  If  the  argument  on  the  other  side  be  correct,  the  latter  [  *487  ] 
portion  of  the  68rd  section  would  be  superfluous,  for  the  case  of 
I^rd  Bagot  v.  Williams  (2)  shows  that  at  common  law  a  person  who 
sued  in  an  inferior  Court  for  part  of  a  debt  was  considered  to  have 
abandoned  the  residue.  In  that  case  the  defendant  had  received 
at  different  times  various  sums  of  money  arising  from  the  sale  of 
the  plaintiff's  timber,  and  the  Court  treated  those  sums  as  con- 
stituting one  entire  cause  of  action.  That  decision  can  only  be 
supported  on  the  principle,  that  where,  under  a  continuous  trans- 
action or  dealing,  several  debts  accrue,  they  become  amalgamated 
and  form  a  single  cause  of  action. 

(Parks,  B.  :  The  case  of  Hesketh  v.  Fawcett  (8)  shows  the  distinc- 
tion between  one  entire  contract,  and  one  cause  of  action  which 
may  arise  from  several  different  employments  or  contracts.) 

Lord  Bagot  v.  WiUiams  was  acted  on  in  Dunn  v.  Murray  (4).  The 
case  of  Hamblin  v.  Hamblin  is  unsatisfactory,  for  the  Irish  Judges 
seemed  to  have  been  governed  solely  by  the  authority  of  Rex  v. 
The  Sherif  of  Herefordshire  (5),  which  was  decided  on  a  statute  very 
different  in  terms  from  the  Irish  Civil  Bill  Act. 

(Aldebsom,  B.  :  Is  there  any  course  of  practice  in  the  county 
court  as  to  the  mode  in  which  an  abandonment  of  part  of  a  claim 
is  to  be  taken  advantage  of  ? 

Manning,  Serjt.,  amicus  curia :  The  abandonment  would  appear 
on  the  face  of  the  summons.) 

Cur.  adv.  vult. 

(1)  2  Keble,  617.  (4)  33  E.  R.  327  (9  B.  &  C.  780). 

(2)  27  H.  R.  340  (3  B.  &  C.  235).  (5)  1  B.  &  Ad.  672. 

(3)  63  R.  R.  629  (11  M.  &  W.  356). 
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in  pe  The  judgment  of  the  Court  was  in  Easter  Term,  1848,  (April  29), 

dekvered  by 

Pollock,  C.  B.  : 

In  this  case  a  prohibition  to  the  Judge  of  the  county  court  of 
[  •488  J  Worcestershire  was  moved  for,  a  rule  *nm  granted,  and  cause 
shown  in  the  last  Term  before  my  brothers  Parke,  Alderson,  Piatt, 
and  myself.  It  appeared  from  the  affidavits,  that  on  the  19th  of 
September  last,  228  summonses  were  issued  out  of  the  county  court 
at  the  suit  of  the  plaintiff  Grimbly,  against  the  defendant  Ackroyd, 
for  sums  amounting  in  the  aggregate  to  8082.  19«.,  one  claim  only 
amounting  to  the  sum  of  5L,  and  many  to  less  than  twenty  shillings. 
These  demands  arose  out  of  an  order  alleged  to  have  been  given  by 
the  defendant,  a  railway  contractor,  to  the  plaintiff,  a  grocer,  to 
supply  with  goods  the  workmen  employed  by  certain  persons  who 
were  sub-contractors  with  the  defendant.  Tickets  appear  to  have 
been  given  by  the  sub-contractors,  and  signed  by  them,  each  for  a 
certain  amount,  and  these  tickets  amounted  to  8,000 ;  but  actions 
were  brought,  not  for  each  supply,  but  apparently  each  for  the 
amount  of  all  the  supplies  to  one  workman.  The  defendant's 
affidavit  denies  all  liability  to  these  demands,  on  the  ground  that 
he  never  gave  the  order,  or,  if  he  did,  that  he  was  not  personally 
liable,  but  only  as  on  a  guarantee;  and  the  order  was  not  in 
writing.  But  for  the  purpose  of  our  present  decision  this  is  wholly 
immaterial ;  the  question  being,  whether,  on  the  assumption  that 
he  was  indebted,  the  county  court  had  jurisdiction. 

This  depends  upon  the  construction  of  the  Small  Debts  Act, 
9  &  10  Vict.  c.  95,  particularly  section  68,  and  not  upon  the  old 
rule  of  the  common  law  as  to  the  jurisdiction  of  the  county  court. 
It  will  be  proper,  however,  to  consider  what  that  rule  was,  in  order  to 
give  a  construction  to  the  County  Court  Act.  At  common  law  the 
county  court  held  no  plea  of  debt  or  damages  to  the  value  of  forty 
shillings  or  above  (4  Inst.  266),  *'  Placita  de  catallis  debitis,  &c. 
quse  summam  40s.  attingunt  vel  eam  excedunt,  sine  brevi  Regis 
placitari  non  debent : "  2  Inst.  802 ;  and  if  an  entire  contract  or 
debt  of  40«.  or  upwards  was  severed  into  sums  below  408.,  a  pro- 
hibition was  granted :  Boll.  Abr.  Prohib.  817  ;  and  without  saying 
[  *489  ]  that  the  debt  arose  on  an  entire  ^contract.  Fitzherbert,  in  his 
Natura  Brevium  (i),  lays  it  down,  that  if  a  man  do  owe  unto  another 
man  five  marks,  and  he  sue  several  plaints  for  the  same  in  the 

(1)  P.  46. 
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county  court  or  any  other  Court  (meaning,  no  doubt,  the  hundred  In  re 
court  or  court  baron)  against  the  debtor,  he  shall  have  prohibition 
thereof,  and  rehearse  the  matter,  and  that  it  would  defraud  the 
King's  Court  of  its  jurisdiction.  This  doctrine  was  applied  to 
contracts  made  at  different  times  between  the  same  persons,  for 
several  sums  each  less  than  40^.,  but  together  amounting  to  more, 
in  an  Anonymom  case  (i),  and  in  Girling  v.  Alders  (2),  reported 
in  2  Keble,  617,  by  the  name  of  Girling  v.  Aldas,  which  was 
for  the  price  of  different  parcels  of  malt  sold  at  different  times, 
''because  though  they  be  several  contracts,  yet  forasmuch  as  the 
plaintiff  might  have  joined  them  all  in  one  action,  he  ought  so  to 
have  done,  and  sued  in  the  Court  above,  and  not  put  the  defendant 
to  an  unnecessary  vexation  ;  no  more  than  he  can  split,  an  entire 
debt  into  divers,  to  give  the  inferior  Court  jurisdiction  in  fraudeni 
legis"  The  reason  given  is  a  very  satisfactory  one,  for  it  would 
be  extremely  vexatious  if  a  plaintiff  from  whom  goods  had  been 
purchased  in  small  quantities  at  small  prices  at  different  times 
by  distinct  contracts,  either  payable  immediately,  or  on  credit 
w^hich  had  expired,  instead  of  uniting  all  in  one  action,  which  he 
could  do  after  the  debts  were  all  due,  should  divide  them  into 
several  and  sue  for  each  in  a  separate  action  in  the  county  court, 
which  could  give  no  adequate  relief  by  consolidating  them,  in  the 
exercise  of  their  equitable  jurisdiction  (if  they  had  any),  as  a 
superior  Court  would,  for  they  could  not  unite  them  so  as  in  the 
AggregBLie  to  exceed  or  be  equal  to  iOs.  The  extent  to  which  that 
vexation  might  be  carried  may  be  illustrated  by  the  present  case, 
in  which  it  is  sworn  that  there  were  8,000  different  tickets,  and 
consequently  8,000  different  items  or  separate  contracts.  It  is  true, 
indeed,  *that  when  each  contract  was  due  in  cash,  the  creditor  [  *490  ] 
might,  in  the  absence  of  any  express  or  implied  contract  to  the 
contrary,  immediately  sue  for  it ;  but  when  several  debts  had 
become  due,  he  could  unite  them  in  one  count  on  debt  or  simple 
pon tract,  or  indebitatus  assumpsit,  as  one  entire  debt,  and  there 
seems  no  good  reason  why  he  should  not.  In  the  subsequent  case 
of  Hex  V.  The  Sheriff  of  Herejordshire  (3),  the  judgment  of  Lord 
Tenterdbn,  that,  to  bring  a  case  within  the  rule  of  law  which 
forbids  splitting,  the  cause  of  action  must  be  one  and  entire,  is  at 
variance  with  the  law  laid  down  in  the  above-cited  authorities. 
The  case  itself  may  be  distinguished,  because  there  the  debts  were 

(1)  Vent.  6o.  (3)  1  B.  &  Ad.  672. 

(2)  Vent.  73. 
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In  re  treated  as  being  entirely  distinct  and  separate  from  each  other,  the 
one  having  no  connection  with  the  other ;  but  in  the  case  of  a 
running  bill  with  a  tradesman,  the  items  are  generally  connected, 
the  first  contract  being  usually  made  with  the  understanding  that 
if  not  paid  for  until  after  others  have  been  made,  it  is  to  form  part 
of  the  same  debt,  so  that  several  items  are  to  be  united  into  one 
bill.  But  the  result  of  the  decision  altogether  is  to  render  it 
impossible  to  rely  on  the  authority  of  the  former  cases,  which 
otherwise  would  have  disposed  of  the  present  question,  supposing  it 
to  be  decided  by  the  rule  of  the  common  law.  The  present  case, 
however,  does  not  depend  upon  these  authorities,  but  on  the 
construction  of  the  recent  Act,  9  &  10  Vict.  c.  95 . 

By  the  58th  section,  the  new  Court  has  jurisdiction  in  all  pleas 
of  personal  actions,  where  the  debt  or  damage  claimed  is  not  more 
than  201.,  whether  on  balance  of  account  or  otherwise.  This  clause 
was  probably  introduced  in  consequence  of  the  provisions  in  some 
of  the  Courts  of  Bequests  Acts,  that  the  Act  should  not  extend  to  any 
debt  for  the  balance  of  an  account  originally  exceeding  a  given 
sum  (i).  Be  that  as  it  may,  it  cannot  be  doubted  that  the  clause 
t  *49i  ]  was  meant  to  give  jurisdiction  where  the  debt  claimed  ^consisted  of 
various  items,  either  together  originally  not  exceeding  20^.  at  the 
time  of  the  suit,  or  being  reduced  to  that  amount  by  payment,  or 
an  allowed  set-off  of  other  sums.  We  are  next  to  consider  the 
68rd  section,  and  the  whole  question  turns  upon  the  meaning  of 
the  term  "  cause  of  action  "  in  that  section.  It  is  provided,  "  that 
it  shall  not  be  lawful  to  divide  any  cause  of  action  for  the  purpose 
of  bringing  two  or  more  suits  in  any  of  the  said  Courts,  but  any 
plaintiff  having  cause  of  action  for  more  than  202.,  for  which  a  plaint 
might  be  entered  under  this  Act  if  not  for  more  than  202.,  may 
abandon  the  excess,  and  thereupon  the  plaintiff  shall,  upon  proving 
his  case,  recover  to  an  amount  not  exceeding  202.,  and  the  judg- 
ment of  the  Court  upon  such  plaint  shall  be  in  full  discharge  of  all 
demands  in  respect  of  such  causes  of  action,  and  entry  of  the 
judgment  shall  be  made  accordingly." 

What,  then,  is  the  construction  of  the  term  "  cause  of  action?  *' 
The  term  "debt  or  damage"  is  not  used  as  it  is  in  the  passage 
above  cited  from  4  Inst.  266,  but  the  more  extensive  term  adopted 
is  ''cause  of  action."  This  term  does  not  necessarily  mean  a 
cause  of  action  on  one  single  entire  contract,  for  there  may  be  one 
•cause  of  action  on  several  debts  contracted  at  different  times,  and 
(1)  See  Porter  v.  Philpot,  14  East,  345. 
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in  far  the  greater  number  of  cases,  a  count  in  indebitatus  assumpsit  In  re 
or  debt  is  founded  on  many  distinct  contracts,  as  was  pointed  out  ^^"^^"^ 
in  the  case  of  Hesketh  v.  Fawcett  (i),  and  one  count  may  be  con- 
sidered as  one  cause  of  action.  To  provide  that  one  cause  of  action 
on  one  entire  contract  should  not,  be.  divided,  would  be  unnecessary 
and  surplusage ;  and  though  an  argument,  that  a  clause  in  an  Act 
of  Parliament,  if  understood  in  one  sense  would  be  operative,  in 
another  inoperative,  is  not  by  any  means  a  conclusive  one,  because 
it  must  be  admitted  that  clauses  are  often  introduced  ex  abundunti 
cauteld,  yet  it  is  of  some  weight,  and  the  probability  is,  that  the 
Legislature,  *in  enacting  that  a  cause  of  action  should  not  be  [  *^98  ] 
divided,  meant  a  cause  of  action  which  but  for  the  enactment 
would  be  divisible ;  and  when  it  is  considered  to  what  abuses  the 
narrower  construction  of  this  term  would  lead  (which  is  strongly 
exemplified  in  the  present  case,  in  which  228  actions  have  been 
commenced,  and  8,000  might  have  been  brought),  we  think  we  may 
safely  conclude  that  the  term  "  cause  of  action  **  ought  to  be  inter- 
preted one  cause  of  action,  and  not  to  be  limited  to  an  action  on 
one  separate  contract.  But,  on  the  other  hand,  if  the  term  is  to 
comprise  all  debts  that  might  be  included  in  one  count,  debts  for 
work  and  labour,  goods  sold,  use  and  occupation,  &c.,  though 
totally  unconnected  with  each  other,  which  might  be  included  in 
one  indebitatus  count,  would  be  prevented  from  being  divided 
under  this  clause,  and  if  indivisible,  and  the  creditor  brought  an 
action  for  any  part,  he  would  virtually  abandon  all  the  remainder 
by  the  ox)eration  of  the  latter  part  of  the  63rd  section.  In  such 
a  case  Mr.  Justice  Colbridob  held  that  a  similar  clause  in  the 
Brighton  Court  of  Bequests  Act  (8  &  4  Vict.  c.  10,  s.  24)  did  not 
apply,  the  demand  there  being  for  three  distinct  things — for  a 
horse  sold,  for  rent,  and  for  goods  sold,  but  he  made  a  distinction 
between  that  case  and  one  where  a  debtor  has  a  bill  running  from 
day  to  day:  Neale  v.  Ellis (2),  In  such  a  case,  though  each  item 
of  goods  supplied  or  work  done  constitutes  a  separate  contract,  so 
that  after  the  stipulated  price  becomes  due,  the  tradesman  could 
sue  for  one  item,  yet  the  understanding  is,  undoubtedly,  that  it 
shall  be  united  with  other  items  and  form  one  entire  demand  ;  and 
doubtless,  if,  after  several  other  items  were  added  to  the  first,  the 
tradesman  were  to  bring  separate  actions  for  each  as  for  a  distinct 
debt,  any  superior  Court  would  deal  with  such  a  proceeding  as 
vexatious.  It  appears,  then,  that  a  great  inconvenience  would 
(1)  63  E.  E.  629  (11  M.  &  W.  360).  (2)  1  DowL  &  L.  163. 
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In  re  follow  if  the  term  ''caase  of  action"  were  interpreted  *to  mean 
r  «^^3  J  '  cause  of  action  on  one  separate  contract,  and  also  if  the  constnic- 
tion  were  to  be  that  it  was  intended  to  cover  all  contracts  executed, 
however  dissimilar  in  character,  that  could  be  included  in  one 
indebitatus  count,  wMch,  according  to  the  modern  practice,  may 
comprise  any  number  of  separate  unconnected  contracts,  whenever 
made,  each  having  ended  in  a  debt  before  the  commencement  of 
the  suit.  As  some  extension  must  be  given  to  the  former  construc- 
tion, some  restriction  must  be  put  on  the  latter ;  and  we  think  that 
we  ought  to  hold  that  the  68rd  clause  does  apply  (whether  to  all 
debts  which  could  be  comprised  in  one  description  in  one  count  as 
for  ''  goods  sold  "  or  not,  we  need  not  now  decide),  but  at  all  events 
to  the  cases  of  tradesmen's  bills,  in  which  one  item  is  connected  with 
another  in  this  sense,  that  the  dealing  is  not  intended  to  terminate 
with  one  contract,  but  to  be  continuous,  so  that  one  item,  if  not 
paid,  shall  be  united  with  another,  and  form  one  entire  demand. 
If  that  demand  exceed  20Z.,  it  ceases  to  be  within  the  jurisdiction 
of  the  county  coart,  and  therefore  we  think  that,  on  the  facts  dis- 
closed in  the  afSdavit  before  us,  all  the  debts  claimed  fell  within 
that  description,  the  total  greatly  exceeding  20/.,  and  consequently 
they  ought  not  to  have  been  separated  into  different  suits. 
Whether,  if  the  total  had  only  amounted  to  20Z.,  and  the  items  then 
been  separated  and  sued  for  by  separate  plaints,  the  total  being 
within  the  jurisdiction  of  the  county  court,  which  then  could  have 
given  adequate  relief,  the  suits  could  have  been  prohibited,  is  a 
question  which  need  not  now  be  discussed ;  but  when  the  total 
exceeds  that  amount,  and  justice  cannot  be  done  in  the  county 
court,  we  think  that  that  Court  has  no  jurisdiction,  and  that  a 

prohibition  ought  to  go. 

Rule  absolute. 


1847.  CTJTBILL  AND  Others  v.  KINGDOM  (1). 

'^^'  '^'  (1  Ex.  494—506 ;  8.  C.  17  L.  J.  Ex.  177.) 

[  494  ]  ^  Benefit  Building  Society,  established  under  the  provisions  of  the  6  &  7 

Will  lY.  c.  32  (2),  is  not  precluded  from  lending  monej  on  mortgage  to  its 
own  members. 

One  of  the  certified  rules  of  such  society  provided,  that  no  action  should 
be  brought  or  defended  until  the  approbation  of  the  majority  of  members 
present  at  "  a  special  meeting"  of  the  society  should  be  obtained :  Held. 

(1)  Approved  in  Mulkem  v.  Lord  ing  Societies  Act,  1874  (37  &  38  Vict 
(1879)  4  App.  Cas.  182,  196,  48  L.  J.  c.  42),  s.  7  ;  see  also  Building  Societies 
Ch.  745.— A.  C.  Act,  1894  (57  &  58  Vict  c.  47),  s.  25.— 

(2)  Eepealed  with  savings  by  Build-  A.  C. 
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no  objection  that  the  approbation  of  the  majority  was  obtained  at  '<  a       Cutbill 
special  general  meeting."  w. 

Another  rule  provided,  that  a  committee  should  determine  all  disputes  Kinqdom. 
which  should  arise  respecting  the  construction  of  the  rules  of  the  society, 
or  any  of  the  clauses,  matters,  or  things  therein  contained,  and  also  of  any 
additions,  alterations,  or  amendments  which  should  or  might  thereafter 
arise  between  the  trustees,  officers,  and  other  members  of  the  said  society  : 
Held,  that  the  trustees  might,  notwithstanding,  bring  an  action  against  a 
member  for  the  amount  of  his  subscriptions  and  fines. 

Semhle,  that,  under  the  6  &  7  Will.  IV.,  for  the  regulation  of  benefit 
building  societies,  the  Legislature  intended  that  no  one  member  should 
acquire  a  larger  interest  than  150/.  iu  respect  of  his  share  or  shares  in  such 
society  (1). 

Covenant.  The  declaration  stated,  that  the  plaintiffs,  before  and 
at  the  time  of  the  making  of  the  indenture  hereinafter  mentioned, 
were,  and  from  thence  hitherto  have  been  and  still  are  the  trustees 
of  a  benefit  building  society,  to  wit,  ''The  Metropolitan  Building 
Association,"  established  according  to  the  statute  in  such  case 
made  and  provided.  That  the  said  society  at  the  time  of  the 
making  of  the  indenture  hereinafter  mentioned  was,  and  hitherto 
hath  been,  and  still  is  a  society  established  under  and  by  virtue 
and  according  to  a  certain  Act  of  Parliament  made  in  the  7  th  year 
of  his  late  Majesty  King  William  the  Fourth,  intituled  **  An  Act  for 
the  regulation  of  Benefit  Building  Societies."  That  at  the  time  of 
the  making  of  the  indenture,  all  the  rules,  orders,  and  regulations, 
under  which  the  society  was  then  and  thereafter  to  be  governed, 
had  been  and  were  duly  and  according  to  the  statute  certified, 
enrolled,  exhibited,  and  filed,  and  the  society  then  was,  and  hitherto 
hath  been,  and  still  is  in  every  respect  entitled  to  the  benefit  of  the 
statute.  That  the  defendant,  before  and  at  the  time  of  the  making 
of  the  indenture,  was  a  member  of  the  society,  and  the  holder  of 
eight  shares  and  three  quarters  of  another  share  of  and  in  the 
funds  of  the  said  society.  That  heretofore,  to  wit,  on  the  10th 
January,  a.d.  1844,  by  a  certain  indenture  then  made  between  the 
defendant  of  the  one  part  and  the  plaintiffs  of  the  other  part,  after 
reciting  that,  by  indenture  of  lease  bearing  date  6th  December  then 
last  past,  and  made  between  T.  Thistlethwayte,  T.  S.  Cocks,  and 
C.  Hodgson,  trustees  of  an  Act  of  the  *35  Geo.  III.,  for  enabling  [  ^amu  ] 
the  Lord  Bishop  of  London  to  grant  a  lease,  with  powers  of 
renewal,  of  lands  in  the  parish  of  Paddington,  &c.,  for  the  purpose 
of  building  upon,  and  of  certain  Acts  since  passed  for  amending 
and  enlarging  the  same,  of  the  first  part ;   Charles  James,  Lord 

(1)  See,  however,  per  Pabke,  B.  in  Morrison  v.  Olover  (1849)  4  Ex.  430, 
441,  19  L.  J.  Ex.  20.— A.  C. 

47—2 
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CuTBiLL      Bishop  of  London  of  the  second  part,  and  the  defendant  of  the 
KiKODOM.    third  part,  certain  premises  particularly  mentioned  and  deseribed 
were,   for    the    consideration  in  the  said  indenture    mentioned, 
demised  by  the  said  T.  Thistlethwayte,  T.  S.  Cocks,  C.  Hodgson, 
and  Charles  James,  Lord  Bishop  of  London,  to  the  defendant,  his 
executors,  &c. ;    also  reciting  that  a  building  society,  called  the 
Metropolitan  Building  Association,  had  been  established  in  the 
city  of  London,  and  that  rules  and  regulations  had  been  made 
for  the  government  and   guidance  thereof,  and   had   been  duly 
certified,  allowed,  and  enrolled,  &c. ;  also  reciting  that  the  defen- 
dant was  a  shareholder  in   the  society;    also  reciting  that  the 
monies  to  be  contributed  in  respect  of  each  share  in  the  funds  of 
the  society  amounted  to  120^,  and  that  the  defendant  was  then 
entitled  to  receive  out  of  the  funds  of  the  society  eight  shares  and 
three  quarters  of  another  share,  being  equal  to  550Z.  7«.  6d.,  and  that 
for  securing  the  due  and  regular  payment  of  the  subscriptions, 
fines,  and  other  monies  which  should  become  payable  by  the  defen- 
dant in  respect  of  his  said  shares,  &c.,  and  which  might  become 
payable  by  him  in  respect  of  any  other  share  or  shares  which  he 
might  at  any  time  thereafter,  before  a  sale  of  the  said  premises  in 
the  said  indenture  particularly  mentioned  and  described,  under 
certain  trusts  created  by  the  said  indenture,  acquire  in  the  funds  of 
the  said  society,  it  had  been  agreed  that  the  premises  in  the  said 
indenture  particularly  mentioned  and  described  should  be  assigned  to 
the  plaintiffs,  upon  the  trusts  and  in  manner  in  the  said  indenture 
thereinafter  declared  :  the  defendant  did,  for  himself,  his  heirs,  &c., 
covenant,  promise,  and  agree  to  and  with  the  plaintiffs,  their  execu- 
tors, &c.,  that  he  the  defendant,  his  heirs,  &c.,  should  and  would  well 
[  '^96  ]       and  truly  *pay  unto  the  plaintiffs,  their  executors,  &c.,  all  the  sub» 
scriptions,  fines,  and  other  monies  which  should  become  payable  by 
the  defendant  in  respect  of  the  shares  then  held  by  him,  &c.,  as  and 
when  the  same  should  become  payable  under  the  rules  and  regulations 
of  the  said  society.  The  declaration  then  alleged,  that,  after  the  making 
of  the  said  indenture,  and  before  any  sale  of  the  premises  thereby 
assigned,  and  before  the  commencement  of  the  suit,  the  defendant 
became  and  was  the  holder  of  a  .large  number  of  other  shares  of  and 
in  the  funds  of  the  said  society,  to  wit,  twenty  shares  and  one  quarter 
of  another  share.    Averment,  that  there  was  due  and  payable  by 
the  defendant,  under  the  rules  and  regulations  of  the  said  society, 
for  subscriptions,  fines,  and  other  monies,  in  respect  of  the  said 
twenty-nine  shares  of  and  in  the  funds  of  the  said  society  so  held 


VOL.  Lxxiv.]  1847.    EX.     1  EX.  496—497.  741 

by  the  defendant,  a  large  sum,  to  wit,  820Z.  14^.  9d. ;  that  the  CaTsiLL 
shares  of  the  defendant  do  not  exceed  in  value  150Z.  for  each  share,  kingdom. 
and  that  the  subscriptions  as  aforesaid  do  not  exceed  in  the  whole 
208.  for  one  month  for  each  share.  Breach,  that  the  defendant  did 
not  nor  would  pay  or  cause  to  be  paid  to  the  plaintififs  the  said 
subscriptions,  fines,  and  other  monies  payable  as  aforesaid,  for  and 
in  respect  of  the  said  shares,  &c. 

The  defendant  pleaded,  first,  non  est  factum;  after  setting  out  on 
oiier  the  indenture  declared  on,  by  which  it  appeared  that  the 
premises  demised  to  the  defendant  by  the  recited  indenture  of  the 
6th  December,  1843,  were  mortgaged  by  him  to  the  plaintiffs  as 
such  trustees,  in  consideration  of  550Z.  1$.  &d.  paid  by  them  to  him 
out  of  the  funds  of  the  society. 

Third  plea  :  That  the  said  society  was  not  nor  is  a  society  estab- 
lished under  or  by  virtue  of  or  according  to  the  said  Act  of  Parliament 
for  the  regulation  of  benefit  building  societies,  modo  etformd. 

Thirteenth  plea :  That  by  the  said  rules  and  regulations  of  the 
society,  certified,  enrolled,  &c.,  and  which  were  in  *force  at  the  [  •iQT  ] 
time  of  the  making  of  the  said  indenture  in  the  declaration  men- 
tioned, and  from  thence  hitherto  have  been  and  still  are  in  force, 
it  was  ordered  and  declared  that,  in  case  it  should  be  necessary  to 
bring  or  defend  any  action,  suit,  or  prosecution,  criminal  as  well  as 
civil,  in  law  or  in  equity,  touching  or  concerning  the  property  or 
assets,  rights,  or  claim  of  the  said  society,  or  touching  or  concerning 
the  breach  or  non-performance  of  any  of  the  articles,  matters  or 
things  contained  in  the  said  rules,  the  same  should  be  brought  or 
defended  by  or  in  the  name  or  names  of  the  trustee  or  trustees  of 
the  said  society  for  the  time  being,  on  behalf  of  the  said  society, 
and  he  or  they  should  be  indemnified  from  all  losses  or  damages  by 
him  or  them  sustained  in  consequence  of  being  a  party  or  parties  to 
such  proceedings ;  but  that  no  such  proceedings  should  be  taken  or 
defended  until  the  approbation  of  the  majority  of  the  members 
present  at  a  special  meeting  of  the  society  should  have  been  obtained. 
That  the  claims  or  demands  of  the  plaintiffs  in  the  declaration  men- 
tioned were  and  are  rights  or  claims  of  the  said  society,  within  the 
meaning  of  the  said  rules ;  and  that  this  action  was  and  is  brought  and 
prosecuted  by  tbe  plaintiffs,  as  the  trustees  of  the  society  on  behalf 
of  the  society,  for  the  breach  by  the  defendant  of  divers  articles 
contained  in  the  rules  of  the  said  society,  and  that  the  approbation 
of  a  majority  of  the  members  of  the  said  society  present  at  a  special 
meeting  thereof  had  not  been  obtained  before  or  at  tbe  time  of  the 
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CuTBiLL      commencement  of  this  suit,  nor  has  it  ever  been   obtained,  as 
KmoDOM.     required  by  the  said  rules.    Verification. 

Fourteenth  plea :  That  by  the  said  rules  of  the  society,  certified, 
enrolled,  &c.,  and  which  were  in  force  at  the  time  of  the  making  of 
the  indentures  in  the  declaration  mentioned,  and  thence  hitherto 
have  been  and  still  are  in  force,  it  was  ordered  and  declared  that 
there  should  be  elected,  by  the  members  of  the  said  society  present 
at  the  first  general  meeting,  and  at  every  meeting  on  the  first 
[  •498  ]  Wednesday  in  *  September  during  the  continuance  of  the  society,  a 
president,  vice-president,  and  other  officers;  that  the  president, 
vice-president,  and  other  officers  to  be  elected  at  the  same  time 
should  compose  the  committee  for  the  ensuing  year ;  and  in  case 
of  the  death,  resignation,  or  removal  of  any  such  members  of  the 
committee  or  officers,  the  vacancy  should  be  supplied  by  the 
election  of  some  other  member  or  members  of  the  said  society 
or  association  at  the  next  meeting  of  the  association;  and  the 
member  or  members  so  added  should  continue  in  office  till  the  next 
general  meeting  appointed  for  the  election  of  officers  and  committee. 
That  the  committee  of  the  said  society  for  the  time  being,  or  the 
major  part  of  them,  should  determine  all  disputes  which  might 
arise  respecting  the  construction  of  the  rules  of  the  said  society,  or 
any  of  the  clauses,  matters,  or  things  therein  contained,  and  also 
of  any  additions,  alterations,  or  amendments  which  should  or 
might  thereafter  arise  between  the  trustees,  officers,  or  other 
members  of  the  said  society,  and  that  the  decision  of  the  com- 
mittee, if  satisfactory,  should  be  conclusive,  but  if  not  satisfactory, 
reference  should  be  made  to  arbitration,  pursuant  to  the  27th 
section  of  the  statute  made  in  the  10th  year  of  the  reign  of  Iving 
George  the  Fourth,  for  consolidating  and  amending  the  laws 
relating  to  friendly  societies ;  and  that  at  the  first  meeting  of  that 
society  after  the  enrolment  of  the  said  rules,  five  arbitrators  should 
be  elected,  none  of  the  said  arbitrators  being  beneficially  interested, 
directly  or  indirectly,  in  the  funds  of  the  said  society ;  and  in  each 
case  of  dispute,  the  names  of  the  arbitrators  should  be  written  on 
pieces  of  paper  and  placed  in  a  box  or  glass,  and  the  three  whose 
names  were  first  drawn  by  the  complaining  party,  or  some  one 
appointed  by  him  or  her,  should  be  the  arbitrators  to  decide  the 
matter  in  dispute,  whose  decision  should  be  final.  That  the  claims 
and  demands  of  the  plaintiffs  in  the  declaration  mentioned  were, 
before  and  at  the  time  of  the  commencement  of  this  suit,  and  still 
[  *499  ]       are,  matters  in  dispute  ^between  the  plaintiffs,  as  trustees  of  the 
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society,  and  the  defendant,  ^^ithin  the  meaning  of  the  said  rules ; 
and  that  the  defendant  has  always  been  and  still  is  ready  and 
willing  to  refer  the  same  to  the  arbitration  and  determination  of 
the  committee  for  the  time  being  of  the  society,  or  the  major  part 
of  them,  or  to  arbitrators  to  be  chosen  in  manner  as  directed  by 
the  said  rules,  according  to  the  true  intent  and  meaning  of  the  said 
rules,  of  which  the  plaintiffs  have  always  had  notice.     Verification. 

The  plaintiffs  joined  issue  on  the  first  and  third  pleas,  and  to 
the  thirteenth  and  fourteenth  replied  de  injiuid. 

At  the  trial,  before  Coltman,  J.,  at  the  Surrey  Summer  Assizes, 
1847,  it  appeared  that  the  plaintiffs  were  the  trustees  of  a  building 
society  called  "  The  Metropolitan  Building  Association,"  and  that 
the  defendant  was  a  member  and  the  holder  of  twenty-nine  shares 
in  the  society.  The  certified  ''  rules  and  regulations "  of  the 
society  (i)   were  "^given  in  evidence,  and  it  appeared   that    the 

(1)  The  rules  of  the  society  were,     the  termination  of  the  association. 

**  The  Buhecriptions  of  those  who 
do  not  draw  their  shares  are  invested 
on  mortgage  of  freehold  *and  leasehold 
property;  on  the  termination  of  the 
association,  they  will  be  entitled  not 
only  to  compound  interest  on  the 
money  they  have  paid,  but  also  to 
participate  in  the  profits  arising  from 
premiums,  fines,  &c. 

<'To  mortgagors  this  association 
will  be  of  great  advantage.  In  the 
event  of  the  money  being  required  by 
the  lender,  the  same  may  be  discharged 
by  a  loan  from  this  association." 

£ule  3.  **That  in  case  it  shaU  be. 
necessary  to  bring  or  defend  any 
action,  suit,  or  prosecution,  criminal 
as  well  as  civil,  in  law  or  in  equity, 
touching  or  concerning  the  property 
or  assets,  right  or  claim,  of  this  asso- 
ciation, or  touching  or  concerning  the 
breach  or  non-performance  of  any  of 
the  articles,  matters,  and  things, 
herein  contained,  the  same  shall  be 
brought  or  defended  by,  or  in  the 
name  or  names  of  the  trustee  or 
trustees  of  this  association  for  the 
time  being,  on  behalf  of  'the  said 
association,  and  he  or  they  shall 
be  indemnified  from  all  losses  or 
damages  by  him  or  them  sustained  in 
consequence  of  being  a  party  or  par- 
ties to  such  proceedings,  but  no  such 
proceedings  shall  be  taken  or  defended 
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preceded  by  the  following,  among 
other  statements:  ''This  association 
is  established  for  the  purpose  of 
enabling  parties  to  purchase  freehold 
or  leasehold  property  in  or  within 
twenty-five  miles  of  London :  it  is 
proposed  to  raise  by  monthly  sub- 
scriptions from  each  member  or  share- 
holder, a  fund  out  of  which  to  assist 
subscribers  in  their  endeavours  to 
become  possessed  of  such  property*  as 
may  be  best  suited  to  their  own 
interest  or  advantage.  Each  share- 
holder must  contribute  to  the  asso- 
ciation 10«.  per  month  for  each  share 
of  which  he  is  the  possessor,  until 
these  monthly  payments  shall,  with 
the  profits,  amount  to  120/.  per  share. 
The  operations  of  the  association  will 
extend  over  a  space  of  about  ten 
years,  and  then  cease  altogether. 

'*  When  the  funds  have  become 
sufficiently  large  to  make  advances  to 
the  subscribers,  due  notice  will  be 
given,  and  that  member  who  will 
submit  to  the  largest  deduction  of 
discount  from  the  amount  of  his 
share  of  120/.  for  priority  of  adyance, 
will  be  the  one  to  whom  the  loan  will 
be  immediately  granted — the  pro- 
perty purchased  with  the  association's 
funds,  to  be  mortgaged  to  the  asso- 
ciation as  security  for  the  continua- 
tion of  his  monthl}'  instalments,  until 
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present  action  was  brought  with  the  approbation  of  the  majority 
of  members  ^present  at  a  '*  special  general  meeting  "  of  the  society. 
On  the  part  of  the  defendant,  it  was  submitted  that  the  issues  on 


[  wi, »/.  ] 


until  the  approbation  of  a  majority 
of  the  members  present  at  a  special 
meeting  of  the  association  shall  have 
been  obtained. 

''That  the  president  of  the  com- 
mittee shall  have  power  to  call  a 
special  meeting  of  the  committee  at 
any  time,  and  the  committee  shall 
have  power  t-o  call  a  special  meeting 
of  the  members  at  any  time,  by 
giying  three  dear  days'  notice  thereof 
to  such  members,  and  ^ecifying  the 
cause  of  the  meeting. 

**  That  the  president,  on  receiving  a 
written  request  signed  by  twelye  of 
the  members,  to  convene  a  special 
general  meeting  of  the  association, 
shall,  within  three  days  after  receiving 
such  request,  convene  such  meeting 
by  letter,*'  &c. 

Rule  8.  "That  so  often  as  the  funds 
of  the  association  shall  amount  to  a 
share  or  sum  of  120/.  (or  by  an  anti- 
cipation, that  is  before  the  funds 
actually  amount  to  that  sum,  if  the 
committee  shall  so  determine,)  [the 
share  shall  be  awarded  to  the  highest 
bidder  by  ticket  or  premium  for  the 
preference;  but  no  member  shall  be 
allowed  to  advance  less  than  104.  on 
each  bidding,  and  the  purchaser  shall 
have  the  privilege  of  taking  as  many 
additional  shares  at  the  same  rate  as 
he  may  choose,  on  giving  notice  of 
such  an  intention  to  the  president  at 
the  tiine  of  sale,  and  the  committee 
shall  have  the  power  to  sell  an  addi- 
tional quarter,  half,  or  three-quarter 
share,  at  the  same  premium  as  the 
last  purchase,  if  required." 

Rule  11.  ''That  when  any  member 
shaU  have  been  awarded  his  or  her 
share  or  shares,  pursuant  '^to  article  8, 
he  or  she  shall  give  notice  of  the 
situation  of  the  premises  intended  to 
be  offered  for  the  security  thereof  to 
the  secretary,  and  he  shall  forthwith 
transmit  a  copy  of  the  same  to  the 
surveyor,  and  the  surveyor  shall, 
within  seven  days  after  the  receipt 


thereof,  examine  the  premises  men- 
tioned in  such  notice,  and  make  his 
report  in  writing  to  the  committee. 

"That  when  the  committee  shall 
be  satisfied  that  the  premises  ao  to  be 
offered  as  aforesaid,  are  a  sufficaent 
security  to  the  association,  they  shall 
direct  the  trustees  to  pay  to  such 
member  the  sum  or  sums  of  money 
which  he  or  she  shall  be  entitled  to 
receive,  on  such  member  executing  a 
deed  in  trust  to  sell,  or  such  other 
valid  conveyance,  mortgage,  or  assur- 
ance of  such  premises  as  the  8olicit>iB 
to  the  association  shall  require,  ind 
depositing  the  same  and  all  other 
necessary  title-deeds  relating  theieto 
with  the  trustees,  as  a  security  to  the 
said  association  for  so  much  moaev 
as  shaU  therein  be  expressed  to  be 
secured,  and  the  trustees  shall  mike 
such  payment  accordingly." 

Hule  28.  "  That  the  committee  for 
the  time  being,  or  the  major  part  of 
them,  shall  determine  all  disputes 
which  may  arise  respecting  the  con- 
struction of  these  rules,  or  any  of  tks 
clauses,  matters  or  things  herein  c*oq- 
tained,  and  also  of  any  additions, 
alterations,  or  amendments,  which 
shaU  or  may  hereafter  arise  between 
the  trustees,  officers,  or  other  members 
of  this  association,  and  the  decision  of 
the  committee,  if  satisfactory,  shall 
be  conclusive ;  but  if  not  satisfactory, 
reference  shall  be  made  to  arbitratioa, 
pursuant  to  10  Geo.  IV.  c.  56,  s.  27 ; 
and  at  the  first  meeting  of  this  asso- 
ciation, after  the  enrolment  of  these 
rules,  five  arbitrators  shall  be  elected, 
none  of  the  said  arbitrators  being 
beneficially  interested  directly  or  in- 
directly in  the  funds  of  this  asso- 
ciation ;  and  in  each  case  of  dispute 
the  names  of  the  arbitrators  shall  be 
written  on  pieces  of  paper,  and  placed 
in  a  box  or  glass,  and  some  one 
appointed  by  him  or  her  shall  be  the 
arbitrators  to  decide  the  matter  in 
dispute,  whose  decision  shall  be  finaL" 
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the  £u:st,  third,  thirteenth  and  fourteenth  pleas,  oaght  to  be  found 
for  him,  first,  because  the  objects  of  the  society  were  not  confined 
to  the  purposes  mentioned  in  the  Act  for  the  regulation  of  Benefit 
Building  Societies,  6  <&  7  Will.  lY.  c.  82  (i),  but  extended  to  loans 
to  members  on  ^mortgage  securities;  secondly,  that  the  action 
was  not  brought  with  the  approbation  of  the  majority  of  members 
present  at  a  '*  special  meeting,"  as  required  by  the  third  rule ; 
thirdly,  that  the  proper  mode  of  proceeding  was  by  reference  to 
arbitration  under  the  twenty-eighth  rule.  The  ^learned  Judge 
overruled  the  objections,  and  directed  a  verdict  for  the  plaintiffs. 

J.  Brown  now  moved  for  a  rule  nisi  to  set  aside  the  verdict, 
and  for  a  new  trial,  on  the  ground  of  misdirection : 

The  certified  *'  rules  and  regulations  "  show  that  the  purposes  of 


(1)  Section  1.  "Whereas  certain 
societies  commonly  called  building 
societies,  have  been  established  in 
different  part^of  the  kingdom,  princi- 
pally amongst '*the  industrious  classes, 
for  the  purpose  of  raising  by  small 
periodical  subscriptions,  a  fund  to 
assist  the  members  thereof  in  obtain- 
ing a  small  freehold  or  leasehold  pro- 
perty, and  it  is  expedient  to  afford 
encouragement  and  protection  to  such 
societies,  and  the  property  obtained 
therewith:  £e  it  enacted,  &c.,  That  it 
bhall  and  may  be  lawful  for  any 
number  of  })erBons  in  Great  Britain 
and  Ireland  to  form  themselves  into 
and  establish  societies,  for  the  pur- 
jxjse  of  raising,  by  the  monthly  or 
other  subscriptions  of  the  several 
members  of  such  societies,  shares  not 
exceeding  the  value  of  150/.  for  each 
8hare,  and  such  subscriptions  not  to 
exceed  in  the  whole  208,  per  month 
for  each  share,  a  stock  or  fund  for  the 
purpose  of  enabling  each  member 
thereof  to  receive  out  of  the  funds  of 
such  society  the  amount  or  value  of 
his  or  her  share  or  shares  therein, 
to  erect  or  purchase  one  or  more 
dwelling-house  or  dwelling-houses,  or 
other  real  or  leasehold  estate,  to  be 
secured  by  way  of  mortgage  to  such 
society,  until  the  amount  or  value  of 
his  or  her  shares  shall  have  been  fuUy 
repaid  to  such  society  with  the  interest 
thereon,  and  all  fines  and  other  pay- 


ments incurred  in  respect  thereof,  and 
to  and  for  the  several  members  of  such 
society  from  time  to  time  to  assemble 
together,  and  to  make,  ordain,  and 
constitute  such  proper  and  wholesome 
rules  and  regulations  for  the  govern- 
ment and  guidance  of  the  same,  as  to 
the  major  part  of  the  members  of  such 
society  so  assembled  together  shall 
seem  meet,  so  as  such  rules  shall  not 
be  repugnant  to  the  express  provisions 
of  this  Act  and  to  the  general  laws  of 
the  realm,  and  to  impose  and  inflict 
such  reasonable  fines,  penalties,  and 
forfeitures,  upon  the  several  members 
of  any  such  society  who  shall  offend 
against  any  such  rules,  as  the  members 
may  think  fit,  to  be  respectively  paid 
to  such  uses,  for  the  benefit  of  such 
society,  as  such  society  by  such  rules 
shall  direct;  and  also  from  time  to 
time  to  alter  and  amend  such  rules  as 
occasion  shall  require,  or  annul  or 
repeal  the  same,  and  to  make  new 
rules  in  lieu  thereof,  under  such 
restrictions  as  are  in  this  Act  con- 
tained ;  provided  that  no  member  shall 
receive  or  be  entitled  to  receive  from 
the  funds  of  such  society,  any  interest 
or  dividend  by  way  of  annual  or  other 
periodical  profit,  upon  any  shares  in 
such  society,  until  the  amount  or 
value  of  his  or  her  share  shall  have 
been  realised,  except  on  the  with- 
drawal of  such  member,  according  to 
the  rules  of  such  society  then  in  force." 
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CuTBiLL      the  society  are  not  limited  to  those  mentioned  in  the  6  &  7  Will.  IV. 

KnroDOM.  c.  32,  for  the  regulation  of  benefit  building  societies.  Though  one 
of  the  objects  of  the  association  is  to  enable  members  to  receive 
out  of  the  funds  of  the  society  the  amount  of  his  shares  to  erect  or 
purchase  houses  or  land,  yet  another  object  is  to  lend  money  to 
members  on  mortgage,  without  regard  to  the  purpose  to  which  it 
may  be  applied.  Such  an  object  was  never  contemplated  by  the 
statute.  The  eighth  rule  provides,  that,  so  often  as  the  funds  of 
the  association  shall  amount  to  a  share  of  120Z.,  the  share  shall  be 
awarded  to  the  highest  bidder,  who  shall  have  the  privilege  of 
taking  as  many  additional  shares  at  the  same  rate  as  he  may 
choose. 

(Pabke,  B.  :  The  intention  of  the  Legislature  was  not  to  allow 
any  one  member  to  acquire  a  larger  interest  than  150Z.  in  respect 
of  his  share  or  shares  (i).  But  that  objection  does  not  seem  to 
have  been  taken  at  the  trial.) 

By  the  eleventh  rule,  where  any  member  shall  have  been  awarded 
his  share,  he  is  to  give  notice  to  the  secretary  of  the  situation  of 
the  premises  intended  to  be  offered  for  security,  and  whei>  the 
committee  shall  be  satisfied  that  the  premises  so  to  be  offered  are 
a  sui£cient  security  to  the  association,  they  shall  direct  the  trustees 
to  pay  to  such  member  the  sum  of  money  which  he  shall  be 
entitled  to  receive  on  executing  a  mortgage  of  the  premises. 
These  societies  are  exempt  from  the  penalties  of  usury,  and  also 
from  the  charges  of  stamp-duty ;  but  the  Legislature  could  never 
have  intended  that  these  exemptions  should  apply  to  loans  to 
members  at  usurious  interest.  If  so,  a  person  who  wished  to 
borrow  money  on  mortgage  might  avoid  the  payment  of  stamp- 
[  •504  ]       duty  by  becoming  a  member  of  one  of  these  *societies. 

(Parkk,  B.  :  There  is  no  usury  in  benefit  societies  lending  to 
their  members  money  at  more  than  51.  per  cent. :  Silrer  v. 
Barnes  (2).) 

The  defendant  is  entitled  to  a  verdict  on  the  issue  raised  by  the 

thirteenth  plea.     Though  a  meeting  was  held,  and  the  approbation 

of  the  majority  of  the  members  then  present  obtained  before  the 

action  was  commenced,  yet  the  meeting  was  not  a  special  meeting 

as  required  by  the  rule,  but  a  "  special  general  meeting." 

(1)  See,  however,  per  Pabkb,  B.  in      441,  19  L.  J.  Ex.  20.— A.  C. 
Morrison  v.  Glover  (1849)  4  Ex.  430,  (2)  6  Bing.  N.  C.  180;  8  Scott,  300. 
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«. 

Kingdom. 


(Aldbrson,  B.  :  The  meaning  of  a  special  meeting  is,  that  the      cutbill 
meeting  shall  not  be  convened  unless  the  parties  have  notice  of  the 
purpose  of  meeting.    A  meeting  may  be  both  general  and  special 
— general  for  the  purpose  of  doing  general  business,  and  special 
for  a  particular  purpose,  then  it  becomes  a  special  general  meeting. 

BoLFB,   B. :   A  special    general    meeting  is  both    special   and 
general.) 

The  issue  raised  by  the  fourteenth  plea  ought  also  to  have  been 
found  for  the  defendant.  Crisj^  v.  Bunhury  (1)  decided,  that,  since 
the  9  Geo.  lY.  c.  92,  an  action  will  not  lie  against  the  trustees  of 
a  benefit  society,  and  that,  in  the  case  of  disputes,  the  only  mode 
of  proceeding  is  by  arbitration.  This  case  differs  from  that  of  a 
private  agreement  to  refer,  since  these  rules  are  made  under  and 
have  the  force  of  an  Act  of  Parliament.  The  6  &  7  Will.  IV. 
c.  82,  incorporates  the  provisions  of  the  Friendly  Societies  Act, 
10  Geo.  IV.  c.  56,  the  27th  section  of  which  requires  the  rules 
of  every  such  society  to  provide  for  reference  of  disputes  to 
arbitration. 

(Parke,  B.  :  This  rule  contains  no  provision  for  enforcing  the 
award  in  case  of  non-payment  of  the  money.) 

Pollock,  C.  B.  : 

There  ought  to  be  no  rule.  If,  at  the  trial,  it  had  been  objected 
that  the  society  was  not  within  the  Act,  because  it  enabled 
members  to  hold  an  unlimited  number  of  shares,  each  of  which 
might  be  the  maximum  share,  and  consequently  one  member 
might  have  in  himself  *the  whole  interest  in  the  society, — if  that  [  *505  ] 
objection  had  been  raised,  the  Court  would  probably  have  taken 
time  to  consider  the  construction  of  the  Act.  But  the  objection 
taken  was,  that  the  society  could  not  lend  money  on  mortgage  to 
its  own  members.  It  is  conceded  that  the  society  might  lend 
money  to  persons  not  members ;  and  I  have  looked  into  the  Act  of 
Parliament,  to  see  whether  it  contains  any  provision  excluding 
loans  to  members,  but  I  find  none.  If,  then,  the  society  may  lend 
to  strangers,  I  see  no  reason  why  they  should  not  lend  to  any  of 
their  own  body ;  on  the  contrary,  it  is  quite  within  the  scope  of  the 
society.  With  respect  to  the  second  objection,  the  answer  has 
been    already  given  by  my  brother    Aldbrson.     By  a  special 

(1)  34  R.  B.  747  (8  Bing.  394). 
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CuTBiLL  meeting  is  meant  a  meeting  for  those  matters  of  which  the  parties 
Kingdom,  l^^ve  had  special  notice.  Here  they  had  notice  of  the  purpose  of 
the  meeting,  which  was  held  for  that  and  also  for  other  purposes. 
As  to  the  last  objection,  the  28th  rule  does  not  make  it  imperative 
to  refer  a  matter  of  this  kind  to  arbitration.  That  rale  applies 
only  to  differences  in  respect  of  the  construction  of  the  role,  or 
any  additions,  alterations,  or  amendments  therein. 

Parke,  B.  : 

I  agree  with  the  Lord  Chief  £aron.  There  is  nothing  in  the 
Act  of  Parliament  to  prevent  the  society  from  purchasing  from  its 
members  the  fee-simple  of  an  estate ;  then  why  may  they  not  take 
a  mortgage  of  the  estate  ?  With  respect  to  the  question  as  to  the 
number  of  shares  that  any  one  member  may  hold,  that  point  does 
not  appear  to  have  been  taken  at  the  trial,  and  therefore  does  not 
arise  now.  As  to  the  second  objection,  the  answer  has  been  already 
given.  With  respect  to  the  last,  the  28th  rule  applies  only  to  dis- 
X^utes  respecting  the  construction  of  the  rules ;  and  an  action  on 
a  covenant  is  not  a  matter  in  dispute  to  be  referred  in  pursuance 
of  that  rule. 

Alderson,  B.  : 

[  •606  ]  I  am  of  the  same  opinion.     The  point  as  *to  the  number  of 

shares  which  one  member  may  hold  was  not  taken ;  if  it  had  been, 

I  should  have  desu*ed  time  to  consider  whether  the  meaning  of  the 

Act  is  not  that  each  member  is  to  have  an  interest  to  the  extent  of 

150Z.  and  no  more,  whether  in  one  or  more  shares.     With  respect 

to  the  other  objection,  there  is  no  ground  for  saying  that  this  is  a 

matter  to  be  referred  to  arbitration. 

RuU  refused. 


18*7.  CAINE  V.  HOESFALL  and  Another. 

Nov,  2i. 
(1  Ex.  519—025 ;  S.  C.  17  L.  J.  Ex.  25.) 


[619] 


The  following  letter  was  addressed  to  an  Ahican  captain  and  supercargo 
by  his  employers  :  **  Your  commissions  are  6L  per  cent  on  the  net  proceeds 
of  your  homeward  cargo,  after  deducting  the  usual  charges  as  arranged  by 
the  African  Association,  viz.  4/.  per  ton  from  the  gross  sales  of  the  oil 
when  taken  from  the  quay,  and  4/.  15{».  when  warehoused : "  Held,  that  the 
commission  was  payable  only  on  the  sums  actually  realised,  after  deducting 
bad  debts  as  well  as  other  charges. 

Debt  for  work  and  labour,   as  the  factor  and  agent  of  the 
defendants,  and  for  commission  due  and  payable  in  resjiect  thereof. 
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Pleas :  nunquam  indeUtatug,  payment,  and  set-off.  Cainr 

At  the  trial,  before  Eolfe,  B.,  at  the  Liverpool  Spring  Assizes,  hobsfall. 
1847,  it  appeared  that  the  plaintiff  had  been  for  many  years  in  the 
employ  of  the  defendants,  as  captain  and  supercargo  in  the  African 
trade,  and  the  matter  in  dispate  was  whether,  under  the  following 
document,  the  plaintiff  was  entitled  to  a  commission  of  6Z.  per  cent, 
on  the  proceeds  of  the  actual  sale  of  a  homeward  cargo  of  palm-oil, 
without  any  deduction  in  respect  of  bad  debts  arising  from  the 
failure  of  parties  to  whom  portions  of  the  oil  had  been  sold. 

"  Liverpool,  February  3,  1845. 
"  Captain  Charles  Caine, — ^Your  commissions  are  QL  per  cent, 
on  the  net  proceeds  of  your  homeward  cargo,  after  deducting 
the  usual  charges  as  arranged  by  the  African  Association,  viz.  . 
4/.  per  ton  from  the  gross  sales  of  the  oil  when  taken  from 
the  quay,  and  4{.  15^.  when  warehoused.  No  commissions  allowed 
on  watered  oil. 

"  We  are,  &c., 

"  Charles  Horsfall  &  Son." 

There  was  evidence  that,  in  ordinary  mercantile  language,  ''  net 
proceeds  "  meant  proceeds  exclusive  of  bad  debts. 

The  learned  Judge  was  of  opinion  that  the  defendants  were 
entitled  to  deduct  losses  sustained  by  reason  of  bad  debts,  on 
certain  sales  of  portions  of  the  cargo,  before  the  plaintiff  was 
entitled  to  his  commission,  and  it  appearing  that  on  such  construc- 
tion the  plaintiff  had  been  fully  paid,  *his  Lordship  directed  a  [  •520  ] 
nonsuit,  reserving  liberty  for  the  plaintiff  to  move  to  enter  a 
verdict  for  8702.,  if  the  Court  should  put  a  different  construction 
on  the  document. 

A  rule  nisi  having  been  obtained  accordingly, 

W.  H.  Watson  and  Forsyth  now  showed  cause : 

The  term  "net  proceeds"  must  be  construed  according  to  its 
ordinary  signification,  that  is,  the  amount  actually  realised.  Bad 
debts  cannot  be  taken  as  part  of  the  proceeds  of  the  cargo.  The 
plaintiff  is  not  entitled  to  any  commission  until  after  the  sale,  and 
if  the  cargo  were  accidentally  destroyed  by  fire,  or  otherwise  damaged 
between  the  time  of  the  landing  and  sale,  the  plaintiff  would  bear 
his  proportion  of  the  loss. 

(Parke,  B.  :  Are  not  the  ''  net  proceeds  "  to  be  the  gross  sale 
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Caikb       minus  the  4Z.  to  be  dedacted  in  the  one  case,  and  the  4/.  las.  in 
HoBBFALL.    the  other?    If  the  words  ''net  proceeds"  had  stood  alone, there 
would  have  been  great  weight  in  your  argument. 

Pollock,  C.  B. :  The  words  "net  proceeds"  must  have  some 
meaning  different  from  "gross  sale,"  otherwise  the  docnment 
would  be  the  same  if  they  were  struck  out.) 

The  meaning  is,  that  the  plaintiff  is  to  share  every  risk  to  which 
the  cargo  is  subject,  including  bad  debts. 

(Ald£Rson,  B.  :  In  order  to  find  the  "  net  proceeds  "  of  the  cargo, 
are  not  the  usual  charges  to  be  deducted  from  the  gross  sale?) 

'   According  to  that  construction,  the  commission  of  61.  per  cent, 
would  be  payable  on  the  gross  sale;    but  if  the  parties  bad  so 
intended,  the  document  would  have  been  worded  accordingly.    The 
words  "after  deducting  the  usual  charges  "  are  not  meant  as  the 
measure  of  the  "  net  proceeds,"  but  the  true  construction  is,  that 
the  plaintiff  shall  have  61.  per  cent,  upon  whatever  is  actually 
realised,  but  the  amount  which  shall  be  deducted  from  the  gross 
sale  is  the  4Z.  per  ton  when  taken  from  the  quay,  and  4L  15«.  when 
warehoused.     Suppose  a  fraudulent  purchase  of  part  of  the  cargo 
by  a  person  never  intending  to  pay  for  it,  in  which  case,  according 
[  •521  ]       to  *the  authority  of  LiOad  v.  Green  (i),  the  vendor  might  maintain 
trover  and  revest  himself  with  the  goods ;  if,  in  the  meantime,  the 
price  fell  501.  per  cent.,  and  the  cargo  was  afterwards  sold,  could  it 
be  contended  that  the  plaintiff  was  entitled  to  commission  on  the 
amount  of  the  first  sale  ?    If  the  defendants  are  not  bound  to  pay 
the  6{.  per  cent,  upon  a  nominal  contract  of  sale,  but  only  upon  the 
actual  proceeds,  it  is  reasonable  that  they  should  be  aUowed  to 
deduct  bad  debts.     The  term  "net  proceeds"  is  constantly  used 
as  synonymous  with  "  profits :  "  "  Story  on  Partnership,"  p.  62. 
The  plaintiff  trusts  to  the  care  and  prudence  of  his  employers  in 
making  the  sales,  and  he  cannot  sustain  any  loss,  though  in  some 
cases  he  might  not  get  much  profit. 

Martin  and  Coicling,  in  support  of  the  rule  : 
The  captain  has  discharged  his  duty  by  procuring  a  cargo  of  oil 
and  bringing  it  to  the  port  of  Liverpool,  to  be  used  in  any  way  the 
owners  may  think  proper.    His  commission  is  to  be  assessed  on 
(1)  71  R.  B.  627  (15  M.  &  W.  216). 
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the  value  of  his  services,  which  are  tested  by  the  value  of  the       Cains 
cargo.      It  could  never  have  been  intended  that  he  should  be    hobsfall. 
deprived  of  compensation  by  bad  debts  arising  from  sales  over 
which  he  has  no  control. 

(Parke,  B.  :  You  say  that  the  plaintiff  is  entitled  to  6L  per  cent, 
upon  the  gross  sale  after  deducting  the  usual  charges ;  then,  upon 
that  construction,  unless  brokerage  is  included  in  the  usual  charges, 
the  captain  would  receive  61.  per  cent,  upon  the  gross  proceeds, 
including  brokerage.) 

The  amount  of  the  gross  sales  must  first  be  taken,  from  that  the 
usual  charges  are  to  be  deducted,  and  the  6L  per  cent,  is  to  be 
calculated  on  the  residue.  The  deductions  are  not  to  be  made 
from  the  gross  proceeds,  but  from  the  gross  sales.  According  to 
the  other  construction,  the  supercargo  would  become  a  del  credere 
broker,  without  having  any  opportunity  of  selling  the  goods. 

Pollock,  C.  B.  :  [  522  ] 

The  rule  must  be  discharged.  In  construing  an  Act  of  Parliament, 
a  deed,  or  a  contract,  we  ought  to  read  the  words  in  their  ordinary 
sense,  and  not  depart  from  it,  unless  it  is  perfectly  clear  from  the 
context  that  a  different  sense  ought  to  be  put  on  them.  This 
document  is  an  agreement  for  61.  per  cent,  on  the  "net  proceeds" 
of  a  homeward  cargo,  after  deducting  the  usual  charges,  viz.  a 
certain  sum  per  ton  from  the  gross  sales  thereof  when  taken  from 
the  quay,  and  certain  other  sums  when  warehoused.  The  question 
then  is,  what  is  the  meaning  of  the  term  "  net  proceeds  ?  "  If  any 
doubt  could  be  entertained,  it  is  removed  by  the  evidence  given  at 
the  trial,  that  "  net  proceeds,"  in  mercantile  language,  means  the 
sum  actually  received  after  making  all  deductions.  When  the  rule 
was  moved  for,  it  was  contended  that,  upon  the  true  construction 
of  the  contract,  the  words  "  after  deducting  the  usual  charges  See., 
viz.  41.  per  ton  from  the  gross  sales  of  the  oil  when  taken  from  the 
quay,  and  4Z.  l&s.  when  warehoused,"  really  made  the  expression 
''net  proceeds"  the  same  as  if  it  had  been  "gross  sales,"  and 
that  the  document  must  be  read  thus:  "Your  commissions  are 
61.  per  cent.,  that  is  to  say,  upon  the  net  proceeds  of  your  home- 
ward cargo,  after  deducting  from  the  gross  sales  the  usual  charges 
of  42.  and  4Z.  15«."  But  why  should  we  so  read  it  ?  The  term 
''  net  proceeds "  must  have  the  same  meaning  as  in  ordinary 
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GAnrs  mercantile  langaage,  viz.  the  sam  actually  received  after  makiDf; 
HoMFALL.  «^H  deductions.  The  construction  of  the  document  may  receive 
some  light  by  beginning  the  sentence  thus  :  "  After  deducting  the 
usual  charges  as  arranged  by  the  African  Association,  viz.  4/.  and 
41.  158.  per  ton  from  the  gross  sales,  your  commissions  are  6L  per 
cent,  on  the  net  proceeds  of  your  homeward  cargo."  If  the  docu- 
ment be  so  read,  there  appears  to  me  little  or  no  difficulty ;  and 
the  term  "  net  proceeds  "  would  receive  the  construction  which  is 

[  ♦523  ]  ordinarily  put  upon  it.  This  is  a  contract  to  receive  6Z.  per  *cent. 
on  the  net  proceeds,  with  a  stipulation  for  deducting  the  usual 
charges  as  arranged  by  the  African  Association.  As  to  its  being 
a  hard  bargain,  that  cannot  make  any  difference  in  the  construc- 
tion of  the  document ;  but  I  do  not  see  the  hardship.  If  the  captain 
gets  nothing  for  his  labour,  the  owner  gets  nothing  by  the  whole 
adventure ;  and  what  hardship  is  there  in  saying  that  the  captain 
is  to  be  paid  by  commission  upon  the  amount  received  by  the  owner? 
Then,  it  is  said  that  the  captain  has  no  control  over  the  sale ;  but 
the  answer  is,  thai  the  owner  has  so  large  an  interest  in  proportion 
to  that  of  the  captain,  that  the  latter  may  safely  trust  the  owner 
with  the  sale.  It  appears  to  me  a  very  clear  case,  and  that  the 
rule  ought  to  be  discharged. 

Parke,  B.  : 

I  concur  in  opinion  that  this  rule  should  be  discharged,  though 
certainly  during  the  argument  I  entertained  considerable  doubt, 
and  I  cannot  say  that  it  is  now  entirely  removed ;  but,  upon  the 
whole,  I  think  the  best  course  for  us  to  pursue  is  to  take  the  true 
meaning  of  the  term  **  net  proceeds"  to  be  the  sum  of  money  which 
comes  to  the  pocket  of  the  owner  of  the  cargo.  There  is  nothing 
unreasonable  in  such  a  construction.  First,  it  is  said  that  the 
captain  has  no  control  over  the  sale,  and  that  it  is  a  hardship  on 
him,  after  his  labour  in  procuring  a  cargo,  to  be  at  the  mercy  of 
the  owner.  The  answer  to  that  is,  that  the  captain  may  well  trust 
the  owner  of  the  cargo  to  make  the  best  possible  bargain  in  selling 
it,  seeing  that  ninety-four  parts  belong  to  the  owner,  and  only  six 
to  the  captain.  There  is,  therefore,  nothing  unreasonable  in  a 
contract  by  which  the  captain  is  to  be  paid  according  to  the  ''  net 
proceeds  ; ''  that  is,  the  sum  actually  received  by  the  owner.  The 
question  then  is,  whether  a  different  meaning  is  to  be  put  upon  the 
term  by  reason  of  the  context.  Now,  the  words  of  the.contract  are : 
**  Your  commissions  are  6L  per  cent,  on  the  net  proceeds  of  your 
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homeward  cargo,  after  deducting  the  usual  charges,  as  arranged  Caine 
by  the  African  *As80ciation  "  &c.,  *'from  the  gross  sales."  It  is  hobsfall. 
argued  that  the  context  was  intended  to  explain  the  meaning  of  [  *624  ] 
the  term  "net  proceeds"  to  be  the  gross  amount  of  sales,  after 
deducting  so  much  per  ton.  But  since  it  is  admitted  that  the  42. 
and  4Z.  15«.  per  ton  from  the  gross  sales  do  not  include  the  expenses 
of  removing  the  cargo  from  the  ship  nor  commission  on  the  sales, 
if  that  construction  be  put  upon  the  term,  the  result  would  be  that 
the  owner  would  have  to  pay  the  6Z.  per  cent,  on  such  expenses  and 
commission,  as  well  as  on  the  sum  he  actually  received.  It  cannot 
be  supposed  that  he  would  stipulate  to  pay  6L  per  cent,  on  the  sum 
paid  to  the  broker.  On  the  other  hand,  if  we  interpret  the  term 
"  net  proceeds  "  to  mean  the  proceeds  in  cash,  after  deducting  from 
the  gross  sales  the  charges  of  so  much  per  ton,  and  other  usual 
charges,  the  meaning  would  be,  that  the  captain  is  to  have  6{.  per 
cent,  on  the  net  proceeds  of  the  cargo,  after  deducting  those  charges 
only.  There  is  certainly  some  difficulty  in  the  construction  con- 
tended for  on  behalf  of  the  defendants,  but,  upon  the  whole,  I  think 
it  best  to  give  the  term  its  ordinary  meaning,  so  that  the  contract 
will  be  61.  per  cent,  on  the  sum  which  comes  to  hand,  after  deduct- 
ing from  the  gross  sales  not  only  the  41.  and  il.  lbs.  per  ton  for 
port-charges  and  other  things,  as  arranged  by  the  African  Associa- 
tion, but  also  the  usual  charges  for  brokerage,  &c.  Since,  therefore, 
the  plaintiff  is  only  entitled  to  receive  6L  per  cent,  on  the  money 
which  has  come  to  the  pocket  of  the  defendants,  my  brother  Rolfe 
was  right  in  directing  a  nonsuit. 

Rolfe,  B.  : 

I  am  of  the  same  opinion,  though  I  confess  I  had  some  doubt  in 
the  course  of  the  argument  whether  I  took  a  right  view  at  the  trial. 
The  term  ''  net  proceeds,"  in  mercantile  language,  means  the  sum 
actually  received  after  making  all  deductions  ;  therefore  the  plaintiff, 
being  entitled  by  this  contract  to  61.  per  cent,  on  the  "  net  pro- 
ceeds," has  been  fully  paid,  if  that  term  here  means  the  sum 
actually  received  by  the  owner ;  but  the  plaintiff  has  *not  been  [  *.*>26  ] 
paid  if  it  means  something  beyond  the  amount  actually  received 
from  the  gross  sales.  The  question,  then,  is,  whether  the  term 
^' net  proceeds,"  in  the  contract,  means  something  different  from 
its  ordinary  acceptation.  Perhaps  it  might  have  been  intended 
that  the  commission  should  be  payable  on  the  gross  sales,  after 
deducting  the  usual  charges.     Yet  the  language  of  the  letter  is 
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Cauis  consistent  with  the  ordinary  meaning  of  the  term ;  and  there  is 
HoMVALL,  nothing  in  the  nature  of  the  contract  which  seems  to  lead  to  the 
one  conclusion  rather  than  the  other.  There  is  no  hardship  in 
construing  this  letter  as  a  contract  to  pay  61.  per  cent,  on  the  smn 
actually  realised  by  the  merchant ;  for  it  is  perfectly  obvioos  that 
he  would  take  due  pains  to  recover  his  94  per  cent,  of  the  cargo. 
The  only  conclusion  which  I  can  come  to  is,  that  the  term  **  net 
proceeds ''  must  receive  its  plain  and  ascertained  meaning  as  used 
in  ordinary  mercantile  language,  and  that  was  shown  by  evidence 
in  the  cause. 

Alderson,  B.  : 

I  have  not  heard  the  whole  of  the  argument,  but  I  concur  in 
thinking  that  the  rule  should  be  discharged.  The  term  ''net 
proceeds"  must  be  construed. to  mean  the  sum  actually  realised 
by  the  sale  of  the  cargo ;  the  second  part  of  the  contract  being  an 
arrangement  between  the  parties,  that  a  certain  portion  of  the 
charges  shall  be  deducted  from  the  gross  sales.  Unless  that  con- 
struction be  put  upon  the  document,  this  absurdity  would  follow, — 
that  there  would  be  included  in  the  net  proceeds  certain  charges, 
and,  amongst  others,  brokerage ;  so  that,  after  deducting  the  usual 
charges  as  arranged  by  the  African  Association,  the  plaintiff  would 
receive  commission  upon  something  not  being  net  proceeds.  It 
must  mean,  after  deducting  the  charges  as  arranged  by  the  Associa- 
tion, and  also  the  other  usual  costs  and  charges  of  the  sale  in  the 
ordinary  way,  and,  according  to  the  evidence  at  the  trial,  one  of  the 

Usual  charges  is  bad  debts. 

Ride  discharged. 


1847.  DUNCAN   V.   BENSON  (1). 

-^'^**  (1  Ex.  537—558;  S.  C.  17  L.  J.  Ex,  238.) 

[  637  ]  rjr^Q  master  of  a  ship  damaged  by  perils  of  the  seas,  hypothecated  at  a 

foreign  port,  by  one  bottomry  bond,  for  necessary  repairs,  the  ship,  freight, 
and  cargo,  amongst  which  were  the  plaintiff's  goods.  The  ship  and  freight 
realised  less  than  the  sum  borrowed,  and  the  plaintiff  was  obliged  to  ooi- 
tribute  towards  the  difference,  and  also  to  pay  his  proportion  of  the  costs 
of  a  suit  instituted  in  the  Court  of  Admiralty  by  the  obligee  of  the  bond : 
Held,  that  the  plaintiff  might  maintain  an  action  against  the  owner  of  the 
ship  on  an  implied  promise  to  indemnify ;  also,  that  a  plea  stating  that  the 

(1)  Approved  3  Ex.  644, 18  L.J.  Ex.      (1873)  L.  B.  4  A.  &  R   38,  52.  42 
169 ;  cited  in  The  Lizzie  (1868)  L.  R.  2      L.  J.  Adm.  61.— A.  C. 
A.  &  E.  254,  260,  and  The  Onward 
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bond  was  executed  by  the  master  without  express  authority  from  the       Dukoan 
defendant,  and  that  when  the  same  was  executed,  the  cost  of  repairs  **• 

exceeded  the  yalue  of  the  ship  and  freight,  and  as  soon  as  the  defendant        Bensok. 
had  notice  he  abandoned  the  ship  and  freight,  and  never  did  ratify  the  act 
of  the  master,  was  bad  on  general  demurrer. 

Assumpsit.  The  first  count  of  the  declaration  stated,  that  the 
defendant,  before  and  at  the  time  of  the  making  of  the  promise  &c., 
was  owner  of,  and  interested  in,  and  in  possession  of  a  certain  ship 
called  the  Lord  Cochrane^  then  being  at  a  certain  port,  to  wit, 
Pernambaco,  in  South  America,  and  bound  from  thence  to  a  certain 
port,  to  wit,  Liverpool,  in  England,  of  which  said  ship  one  L.  Smith 
then  was  the  master  duly  appointed  by  the  defendant ;  and  there- 
upon the  plaintiff,  to  wit,  on  &c.,  at  the  special  instance  and  request 
of  the  defendant,  caused  to  be  shipped  and  loaded  in  and  on  board 
of  the  said  ship,  at  Peinambuco,  divers  goods  and  merchandise  of 
him  the  plaintiff,  of  great  value,  to  wit,  of  the  value  of  5,0002.,  to 
be  carried  and  conveyed  in  the  said  ship  by  the  defendant  for  the 
plaintiff,  from  Pernambuco  to  Liverpool,  and  there,  to  wit,  at 
Liverpool,  to  be  delivered  by  the  defendant  to  the  plaintiff,  the- 
dangers  and  accidents  of  the  seas  and  navigation  only  excepted,  for 
certain  freight  and  reward  then  agreed  to  be  paid  by  the  plaintiff 
to  the  defendant  in  that  behalf ;  and  thereupon  afterwards,  to  wit, 
on  &c.,  the  said  ship  set  sail  and  proceeded  on  her  said  voyage  from 
Pernambuco  to  Liverpool,  with  the  said  goods  and  merchandise  of 
the  plaintiff  and  certain  other  cargo  on  board  thereof,  and  after- 
wards, and  whilst  she  was  so  proceeding  on  her  said  voyage  with 
the  said  goods  and  merchandises  and  cargo  on  board  thereof  as 
aforesaid,  to  wit,  &c.,  the  said  ship  struck  upon  a  certain  reef  and 
upon  a  certain  bank  in  the  high  seas,  by  which  the  said  ship  became 
and  was  greatly  injured  and  damaged;  and  thereupon,  and  in 
consequence  of  the  said  injury  and  damage  so  sustained,  it  became 
and  was  proper  and  necessary,  and  it  was  then  deemed  to  be  proper 
and  necessary  by  the  said  L.  Smith,  he  then  being  *the  master  of  [  *538  I 
the  said  ship  and  the  agent  of  the  defendant  in  that  behalf,  to  put 
back  and  sail  back  again  to  Pernambuco,  to  have  the  said  injury 
and  damage  repaired  ;  and  the  said  ship,  with  the  said  goods  and 
merchandises  of  the  plaintiff  and  the  said  other  cargo  so  on  board 
thereof,  did  thereupon  then  put  back  and  sail  back  again  to  Pernam- 
buco; and  the  said  injury  and  damage  was  then  and  there  repaired 
by  and  under  the  direction  and  authority  of  the  said  master ;  and 
the  costs  and  expenses  then  necessarily  incurred  at  Pernambuco  in 
and  about  the  repairing  the  said  damage  and  injury,  and  in  and 

48—2 
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DuMOAN      aboat  providing  the  necessary  stores  and  victuals  for  the  supply  of 
Bensov.      the  said  ship  and  the  crew  thereof,  and  in  and  about  making  and 
disbursing  the  other  payments  and  disbursements  then  properly 
and  necessarily  made  and  disbursed  by  the  said  master,  on  behalf 
of  the  defendant,  at  Pernambuco,  in  order  to  have  the  said  repairs 
effected,  and  to  enable  the  said  ship  to  complete  the  said  voyage  in 
which  she  was  then  engaged,  that  is  to  say,  from  Pernambuco  to 
Liverpool,  amounted  in  the  whole  to  a  large  sum,  to  wit,  the  sum 
of  7,182Z.  Ss,  8d.    And  the  plaintiff  in  fact  saith,  that  Pernambuco 
was  and  is  a  foreign  country,  that  is  to  say,  in  South  America  ;  and 
neither  the  defendant  nor  any  other  person  interested  in  the  said 
ship  was  then  there,  but,  on  the  contrary  thereof,  were  natives  of 
and  then  resident  in  England ;  and  the  said  master  of  the  said 
ship,  that  is  to  say,  the  said  L.  Smith,  had  not,  nor  was  he  provided 
by  the  defendant,  nor  any  other  person,  with  money  or  funds  to 
enable  him  to  pay  and  defray  the  costs  and  expenses  aforesaid,  or 
to  complete  the  said  voyage  in  which  the  said  ship  was  then  engaged, 
that  is  to  say,  from  Pernambuco  to  Liverpool ;  and  thereupon,  being 
then  unable  to  raise  or  borrow  money  by  any  other  means,  in  order 
to  obtain  the  said  sum  necessarily  required  by  him  in  that  behalf  to 
pay  and  defray  the  said  costs  and  expenses  so  necessarily  incurred  as 
aforesaid,  the  said  L.  Smith,  then  being  master  of  the  said  ship,  and 
[  *539  1       "i^acting  as  such,  and  within  the  scope  of  his  authority,  did  then 
and  there,  at  Pernambuco,  to  wit,  on  &c.,  lawfully  execute  a  certain 
bottomry  bond  under  his  hand  and  seal,  in  three  parts,  all  of  which 
said  parts  were  duly  signed  and  sealed  by  him  the  said  L.  Smith, 
as  such  master,  and  were  dated  of  the  same  day,  and  were  to  the 
same  tenor  and  effect ;  and  each  of  the  said  writings  was  to  the 
effect  following,  that  is  to  say,  that  he  the  said  L.  Smith,  master 
of  the  barque  or  vessel  called  the  Lord  Cochrane,  of  London,  of  the 
burthen  of  449||  tons,  or  thereabouts,  then  at  anchor  in  the  outer 
roads  of  that  harbour  of  Pernambuco,  and  bound  for  Liverpool 
(meaning  the  said  ship),  for-himself  and  in  the  names  of  T.  Benson 
(meaning  the  defendant)  and  W.  Benson,  both  of  the  city  of  London, 
merchants  and  ship-owners,  their  heirs,  executors  &c.,  owners  of 
the  said  barque,  were  held  and  firmly  bound  unto  Messrs.  MTalmont 
A  Co.  of  that  city  of  Pernambuco,  merchants,  in  the  penal  sum  of 
10,000/.  of  the  lawful  money  of  Great  Britain,  for  the  payment  of 
which,  well  and  truly  to  be  made  unto  the  said  M'Calmont  &  Co., 
their  heirs,  executors,  &c.,  he,  the  said  master,  thereby  bound  him- 
self, as  well  as  the  aforesaid  owners,  their  heirs,  executors,  and 
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administrators,  firmly  by  those  presents;  and  it  was  in  and  by      Dukcak 
the  said  bottomry  bond    further    expressed   and    declared,   that      bensov. 
ijv'hereas  the  above-bonnden  L.  Smith,  for  himself  and  owners,  had 
taken  up  and  received  of  and  from  the  said  M'Galmont  &  Co.  the 
full  and  just  sum  of  7,182/.  8«.  6d.^  being  the  needful  repairs  to, 
and  expenses  on,  the  said  barque  and  her  cargo,  the  said  barque 
having  been  compelled  to  re-enter  the  said  port  of  Pemambuco,  in 
consequence  of  striking  upon  the  bank  and  reef  off  that  harbour^ 
when  attempting  to  proceed  on  her  voyage  to  Liverpool,  upon 
Saturday  the  29th  day  of  June  then  last  past,  and  which  said  sum 
of  7,182Z.  Qa.  8d.  was  to  run  on  the  block  freight  and  cargo  of  the 
said  barque  Lo7'd  Cochrane,  whereof  the  said  L.  Smith  was  master, 
and  to  proceed  from  thence  to  the  port  of  *Liverpool  at  the  rate       C  *s*^  3 
or  premium  of  202.  per  cent.,  in  consideration  whereof,  the  usual 
risks  of  the  seas  excepted,  and  for  the  further  security  of  the  said 
M'Calmont  &  Co.,  the  said  L.  Smith,  for  himself,  as  well  as  in 
the  names  of  the  before-mentioned  owners,  did,  by  those  presents, 
mortgage  and  assign  over  to  the  said  M'Calmont  &  Co.,  their  heirs, 
&c.,  the  said  barque  Lord  Cochrane,  her  freight  and  cargo,  together 
with  all  her  tackle,  apparel,  furniture,  and  appurtenances ;  and  it 
was   further  declared  that   the  said   bUrque   Lord  Cochrane,  her 
freight  and  cargo,  were  thus  assigned  over  for  the  security  of  the 
money  taken  up  by  the  said  L.  Smith  for  himself  and  the  before- 
recited  owners,  and  should  be  delivered  to  no  other  use  or  purpose 
whatsoever  until  payment  of  that  bond  was  first  made,  with  the 
premium  that  might  become  due  thereon :  and  the  condition  of  the 
said  writings  obligatory  was  thereunto  and  to  each  of  them  sub- 
scribed to  be  to  the  tenor  and  effect  following,  that  is  to  say,  that 
if  the  above-bounden  L.  Smith,  for  himself  and  his  said  owners, 
their  heirs,  executors,  &c.,  should  and  did  well  and  truly  pay  or 
cause  to  be  paid  unto  the  said  M'Calmont  &  Co.,  or  their  attomies 
in  England,  legally  authorised  to  receive  the  same,  their  heirs, 
executors,  &c.,  the  full  and  just  sum  of  8,558Z.  12«.  4d.  sterling, 
being  the  principal  of  that  bond,  together  with  the  premium  which 
should  become  due  thereon  at  or  before  the  expiration  of  twenty 
days  after  the  arrival  of  the  said  barque  in  the  port  of  Liverpool^ 
or,  in  case  of  the  loss  of  the  said  barque,  such  an  average  as  should 
have  become  due  on  the  salvage,  then  that  obligation  to  be  void 
and  of  no  effect,  otherwise  to  remain  in  full  force  and  virtue ;  and 
that  having  signed  to  three  bonds  (meaning  the  said   bottomry 
bonds),  all  of  the  same  tenor  and  date,  the  one  of  which  being 
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DuKCAN      accomplished,  the  other*  two  shoald  be  void  and  of  no  efifect ;  as  by 

Bknson       tihe  said  bottomry  bonds,  reference  being  thereunto  had,  will  fully 
appear.    And  the  plaintiff  in  fact  saiih,  that  the  said  M*Calmont 

[  *6^i  ]  &  Go.  then  duly  advanced,  lent,  and  *paid  to  the  said  L.  Smith,  as 
such  master  as  aforesaid,  the  sum  of  7,182Z.  3«.  8^.,  upon  the 
security  aforesaid,  and  on  no  other,  and  which  said  sum  was  then 
duly  applied  by  the  said  L.  Smith  in  paying  and  defraying  the 
said  costs  and  expenses  so  necessarily  incurred  at  Pernambuco  as 
aforesaid ;  And  the  plaintiff  further  saith,  that  the  said  bottomry 
bond  was  a  valid  and  binding  instrument,  and  operated  by  law  to 
bind  and  hypothecate  the  said  cargo  on  board  the  said  ship,  and, 
amongst  it,  the  said  goods  and  merchandise  of  him  the  plaintiff  so 
shipped  and  loaded  on  board  thereof  as  aforesaid,  of  all  which  said 
several  premises  the  defendant  then,  and  before  the  making  of  the 
promise  hereinafter  mentioned,  had  notice :  and  thereupon  and  in 
consideration  of  the  said  several  premises,  the  defendant  then 
promised  the  plaintiff  to  indemnify  and  save  him  harmless  against 
any  loss  or  damage  which  might  lawfully  accrue  to  him,  the  plaintiff, 
as  owner  of  the  said  goods  and  merchandises,  by  or  by  reason  of 
the  said  premises.  And  the  plaintiff  in  fact  says,  that  afterwards, 
to  wit,  on  &c.,  the  said  ship  again  proceeded  on  her  said  voyage, 
and  with  her  said  cargo,  and  with  the  said  goods  and  merchandises 
of  the  plaintiff,  then  being  part  of  the  said  cargo,  to  wit,  on  &c., 
arrived  at  Liverpool  aforesaid.  And  the  plaintiff  further  saiih, 
that  the  said  L.  Smith  did  not,  nor  did  the  defendant,  nor  the  said 
W.  Benson,  nor  did  any  or  either  of  them,  nor  any  one  for  them 
or  in  their  behalf,  at  or  before  the  expiration  of  twenty  days  after 
the  arrival  of  the  said  ship  at  Liverpool,  or  at  any  other  time,  pay 
to  the  said  M'Calmont  &  Co.,  or  to  any  one  on  their  behalf,  the 
said  sum  of  8,558Z.  128.  4d,  in  the  said  bond  mentioned,  or  any 
l)ai't  of  the  said  last-mentioned  sum.  And  the  plaintiff  further 
says,  that  by  reason  of  the  non-payment  of  the  said  sum  of 
8,558/.  128.  4d,,  according  to  the  tenor  and  effect  of  the  said  bond, 
the  said  M'Calmont  &  Co.,  in  due  form  of  law,  to  wit,  on  &c.,  took 
proceedings  and  made  suit  in  the  Court  of  Admiralty,  against  the 

[  *o42  ]  said  ship,  her  freight,  and  cargo,  to  recover  payment  of  *the  said 
sum  of  money,  and  afterwards,  to  wit,  on  the  day  and  year  afore- 
said, duly  obtained  judgment  and  execution  for  the  recovery  thereof, 
and  the  costs  of  the  said  suit,  amounting  together  to  a  large  sum, 
to  wit,  the  sum  of  13,991{.  5^.  9d.  And  the  plaintiff  further  saith, 
that  the  value  of  the  said  ship,  and  of  her  freight,  and  of  her  tackle. 
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apparel,  farnitnre,  and  appartenances,  then  amoanted  in  the  whole      dunoah 
to  a  less  sum  than  the  said  sum  of  8,558Z.  12«.  4d.  in  the  said  bond      Bshson. 
mentioned,  to  wit,  to  the  sum  of  3,191Z.  58.  9d.,  and  which  sum 
alone  was  realised  to  the  said  M'Calmont  &  Co.  out  of  and  in 
respect  thereof,  whereby  and  by  reason  of  which   said  several 
premises,  a  large  sum,  to  wit,  the  sum  of  10,000{.,  remained  and 
was  due  and  unpaid  to  the  said  M'Calmont  &  Co.,  upon  and  by 
virtue  of  the  said  bond  and  judgment;  whereupon  the  plaintiff,  to 
wit,  on  &c.,  was  forced  and  compelled  to  pay  to  the  said  M'Calmont 
&  Co.,  and  did  then  pay  to  the  said  M'Calmont  &  Co.,  as  a  con- 
tribution towards  the  said  last-mentioned  sum  and  the  interest 
thereon  lawfully  accruing,  for  all  which  he  and  his  said  goods  and 
merchandise  were  then  liable,  a  large  sum,  to  wit,  the  sum  of 
2,0002.,  then  being  a  less  sum  than  the  value  of  his  said  goods  and 
merchandises,  and  being  over  and  above  the  said  freight  payable 
in  respect  thereof.     And  the  plaintiff  further  saith,  that  the  said 
payment  and  contribution  which  he  was  so  compelled  to  make  as 
aforesaid,  was  loss  and  damage  which  lawfully  accrued  to  him,  the 
plaintiff,  as  owner  of  the  said  goods  and  merchandises,  for  and  by 
reason  of  the  said  premises  in  the  introductory  part  of  this  declara- 
tion mentioned :  and  he,  the  plaintiff,  also  sustained  further  loss 
and  damage  which  lawfully  accrued  to  him  as  owner  of  the  said 
goods  and  merchandise,   by   reason  of   the  said  premises  last- 
mentioned,  that  is  to  say,  loss  and  damage  to  the  amount  of  1,000{., 
for  costs  which  he  the  plaintiff  was  forced  and  obliged  to  pay  and 
become  liable  to  pay,  as  well  to  the  said  M'Calmont  &  Co.,  as  for 
his  own  costs  necessarily  and  justifiably  incurred  by  him,  in  *and       [  •siS  ] 
about  the  said  proceedings  in  the  said  Admiralty  Court,  which  were 
so  taken  upon  the  said  bond,  by  reason  of  the  defendant  having 
refused  to  pay  the  said  sum  therein  mentioned,  of  all  which  said 
several  premises  the  defendant  then  had  notice.    Yet  the  defendant, 
not  regarding  his  promise,  did  not  nor  would  indemnify  or  save 
harmless  the  plaintiff  against  the  said  loss  or  damage  which  so 
lawfully  accrued  as  aforesaid  to  the  plaintiff,  as  owner  of  the  said 
goods  and  merchandise,  or  any  part  or  portion  thereof,  but  wholly 
neglected  and  refused  so   to   do.     Whereby  and  in  consequence 
whereof,  the  plaintiff  hath  wholly  lost  and  been  deprived  of  the 
said  several  sums,  which  he  the  plaintiff  was  so  forced  and  com- 
pelled  to  pay  as  aforesaid,  and  by  means  of  the  said  several 
premises  the  plaintiff  hath  been  and  is  otherwise  greatly  injured 
and  damnified. 
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DvKOAK  Flea;  that  the  said  bottomry  bond  was  executed  by  the  said 
BsKsoK.  master  without  any  express  authority  from  the  defendant,  and  that 
before  and  at  the  time  when  the  same  was  executed  by  the  said 
master,  at  the  place  and  under  the  circumstances  in  the  said  first 
count  mentioned,  the  amount  of  the  costs  and  expenses  in  the  said 
count  mentioned  would  exceed,  and  in  fact  exceeded,  the  amount 
of  what  would  be  and  was  the  value  of  the  said  ship  when  repaired, 
as  in  the  said  count  mentioned,  and  of  all  the  freight  which  would 
be  earned  by  the  said  ship,  in  case  she  should,  after  being  repaired 
as  in  that  count  mentioned,  proceed  upon  her  said  voyage,  and 
should  safely  arrive  at  Liverpool  with  all  her  cargo.  And  the 
defendant  further  saith,  that  when  and  so  soon  as  he  received 
notice  of  the  premises,  he  did  abandon  the  said  ship,  and  all  right 
and  title  to  the  same,  and  to  all  freight  in  respect  of  the  said 
voyage,  and  did  refuse  to  ratify,  and  never  did  ratify,  the  act  of  the 
said  master  in  executing  the  said  bottomry  bond  as  in  the  said 
count  mentioned.  Verification. 
General  demurrer,  and  joinder. 

[  •644  ]  The  case  was  argued  in  Trinity  Term,  1845,  by  Martin^  ♦for 

the  plaintiff,  and  Sir  T.  Wilde  for  the  defendant ;  and  again,  by 
desire  of  the  Court,  in  Easter  Term,  1847  (April  SO  and  May  5),  by 
Martin  for  the  plaintiff,  and  Sir  Fitzroy  Kelly  for  the  defendant. 

Arguments  for  the  plaintiff : 

The  declaration  is  good.  The  liability  of  the  defendant  arises 
from  clear  legal  principles.  The  contract,  which  is  made  with  the 
owner  of  the  ship  by  his  accredited  agent,  is  to  bring  home  the 
plaintiff's  goods  in  that  particular  ship,  subject  to  the  ordinary 
proviso  respecting  dangers  of  the  seas.  The  ship  sustained  an 
injury;  and  it  being  the  duty  of  the  owner  to  repair,  the  law 
empowers  him  for  that  purpose  to  hypothecate  the  goods  of  the 
merchant.  Some  expressions  of  Lord  Stowell,  in  his  celebrated 
judgment  in  the  case  of  The  Gratitudine  (i),  will  be  referred  to,  as 
showing  that  the  master  is  the  agent  of  the  owner  of  the  goods ; 
but  that  is  not  so.  In  cases  of  unavoidable  necessity,  the  master 
may  sell  the  goods  of  the  merchant ;  the  latter,  however,  is  entitled 
to  be  indemnified  by  the  shipowner.  The  case  is  similar  in  prin* 
ciple  to  that  of  Exall  v.  Partridge  (2),  where  the  goods  of  a  stranger 
on  the  premises  of  another  were  distrained  by  a  landlord  for  rent  in 
(1)  3  Rob.  255.  (2)  4  R.  R.  656  (8  T.  R.  308). 
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arrear,  and  it  was  held  that  the  stranger  might  maintain  an  dunoak 
action  for  money  paid  to  the  use  of  the  lessees,  for,  under  the  bbnson. 
circumstances,  the  law  implied  a  promise  to  repay.  In  Powell  v. 
Gudgeon  (i),  which  was  an  action  upon  a  policy  of  insurance  on 
goods,  it  appeared  that  the  ship,  being  disabled  by  perils  of  the 
seas,  was  obliged  to  put  into  port  for  repairs ;  and  in  order  to 
defray  the  expenses  of  such  repairs,  the  master,  having  no  other 
means  of  raising  money,  sold  part  of  the  goods,  and  applied  the 
proceeds  in  payment  of  those  expenses,  and  the  Court  held  that  the 
underwriter  was  not  answerable  for  this  loss.  Bayley,  J.,  there 
says,  "  It  does  not  appear  to  me  that  this  was  a  loss  by  a  peril  of 
the  sea,  or  such  as  entitles  the  assured  to  recover  *under  the  [*546] 
general  words  of  the  policy,  but  a  loss  for  which  the  owners  of  the 
goods  will  be  entitled  to  be  reimbursed  by  the  owner  of  the  ship. 
The  owner  of  the  ship  undertakes  to  have  the  ship  fit  to  perform 
her  voyage ;  and  in  case  of  accident,  it  is  the  duty  of  the  owner, 
and  the  master  in  place  of  the  owner,  to  provide  for  its  repair." 

(Pollock,  C.  B.,  referred  to  Sarquy  v.  Hobson  (2).) 

The  question  then  is,  had  the  master  a  right  to  hypothecate  the 
cargo?  It  was  so  decided  in  The  Gratitudine  {s).  The  judgment 
in  that  case  is  founded  on  the  fact  that  there  is  no  difference 
in  this  respect  between  hypothecation  and  sale.  In  Abbott  on 
Shipping  (4),  it  is  said,  ''  If  the  master,  being  compelled  to  take 
refuge  in  a  foreign  port  during  the  course  of  his  voyage,  has 
occasion  for  money  for  the  repairs  of  the  ship,  or  other  expenses 
necessary  to  enable  him  to  prosecute  and  complete  the  voyage,  and 
cannot  otherwise  obtain  it,  he  may,  as  hath  been  before  observed, 
either  hypothecate  the  whole  cargo  or  sell  a  part  of  it  for  this 
purpose  :  in  the  latter  case,  if  the  ship  reach  the  place  of  destina- 
tion, the  merchant  will  be  entitled  to  receive  the  clear  value  for 
which  the  goods  might  have  been  sold  at  that  place."  For  that 
position  the  case  of  Aleve  v.  Tobin  (5),  is  cited.  Richardson  v. 
Nmirse  (6)  is  to  the  same  effect.  The  language  of  Lord  Stowbll, 
in  his  judgment  in  The  Gratitudine^  is  not  opposed  to  this  view. 
Speaking  of  hypothecation,  jettison,  and  ransom,  he  says  (7),  ''In 
all  these  cases  the  character  of  agent  respecting  the  cargo  is  thrown 

(1)  17  R.  B.  385  (5  M.  &  S.  431).  (5)  At    GuildhaU,   Oct.    30,    1802, 

(2)  26  R.  B.  251  (2  B.  &  C\  7).  before  Lord  Ellenborough,  Ch.  J. 

(3)  3  Bob.  240.  (6)  22  R.  R.  368  (3  B.  &  Aid.  237). 

(4)  Chap.  5,  p.  371,  8th  ed.  (7)  3  Rob.  260. 
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DuHOAK      upon  the  master,  by  the  policy  of  the  law  acting  on  the  necessity  of 

BsNBoir.  the  circamstances  in  which  he  is  placed.  But  it  is  said  that  Uiis 
can  only  be  done  for  the  immediate  benefit  of  the  cargo,  and  not 
for  the  repairs  of  the  ship.     It  is  very  true  that  this  involontary 

[  *646  ]  agent  ought,  like  an  appointed  agent,  in  all  ^cases  to  act  for  the 
best  respecting  the  property.  Even  in  the  case  of  an  oniyersal 
jacius  which  appears  least  likely  to  conduce  to  the  benefit  of  the 
cargo, — still  it  is  so ;  the  ship  is  compelled  in  that  case  to  pay 
an  average,  by  which  means  the  little  which  is  to  be  taken  as  a 
remnant  of  the  cargo  is  preserved ;  whereas,  otherwise,  both  ship 
and  cargo  would  have  been  totally  lost.  In  the  case  of  ransom, 
what  was  intended  for  the  benefit  of  the  cargo  may  eventually 
consume  the  whole,  the  proprietor  will  not  be  benefited  in  such  a 
case,  but  he  cannot  be  damnified ;  he  will  have  had  the  chance  of 
advantage  without  the  danger  or  possibility  of  loss,  for  he  cannot 
sufiier  beyond  the  value  of  the  cargo,  which,  without  such  ransom, 
would  have  gone  to  the  enemy  in  toto.  It  is  the  same  considera- 
tion which  founds  the  rule  of  law  th9,t  applies  to  the  hypothecation 
of  a  ship."  That  language  is  correct  with  reference  to  the  ease 
then  before  the  Court,  but  is  inapplicable  to  the  present  case. 
When  the  master  of  a  ship  exercises  his  right  of  jettison,  can  it  be 
said  that  he  acts  as  the  agent  of  the  owner  of  the  goods  ?  In  the 
case  of  Cary  v.  White  (i),  which  is  cited  in  Abbott  on  Shipping  (2), 
the  House  of  Lords  held  that  the  shipowner  is  liable  for  money 
borrowed  by  the  master  for  the  necessary  repairs  and  use  of  the 
ship  during  the  voyage,  though  not  upon  bottomry.  Webster  v. 
Sevkamp  (8),  is  to  the  same  effect  In  Arthur  v.  Barton  (4),  it  was 
held  that  the  master  of  a  ship  has  authority  by  law  to  pledge  the 
credit  of  his  owner  for  money  advanced  to  the  master  in  an  English 
port  where  the  owner  has  no  agent,  if  such  advance  of  money  was 
necessary  for  the  prosecution  of  the  voyage. 

Secondly,  the  plea  is  bad.  The  first  allegation  is,  that  the  bond 
was  executed  by  the  master  without  the  express  authority  of  tlie 
defendant.     That  is  immaterial ;  for,  assuming  'the  master  to  be 

[  '647  ]  the  agent  of  the  shipowner,  it  is  *hi8  duty  to  repair  the  ship.  The 
plea  goes  on  to  allege  that,  at  the  time  the  bond  was  executed,  the 
costs  and  expenses  exceeded  in  amount  what  would  be  the  value  ol 
the  ship  when  repaired,  and  its  freight.  It  is  not,  however,  shown 
that  the  master  acted  otherwise  than  bond  fide. 

(1)  5  Br.  P.  C.  325.  (3)  23  R.  E.  307  (4  B.  &  Aid.  352). 

(2)  P.  136,  8th  ed.  (4)  55  R.  R.  542  (6  M.  &  W.  138), 
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(Pabee,  B.  :  In  Vlierbooni  v.  Chapman  (i),  we  held  that  the  master  Dunoan 
was  agent  of  the  shipper,  so  as  to  give  a  good  title  to  a  purchaser  binson. 
of  the  damaged  cargo,  but  for  no  other  parpose.) 

The  third  allegation  is,  that  the  defendant,  when  he  received  notice, 
abandoned  the  ship  and  freight.  The  answer  to  that  is,  that  the 
Court  of  Admiralty  has  decided  that  the  bond  is  good.  The  judg- 
ment of  the  Court  of  Exchequer  Chamber  in  the  case  of  Benson  v« 
Chapman  (2)  entirely  disposes  of  this  plea.  There  the  Court  say, 
**  The  vessel  was  repaired,  and  we  cannot  assume  that  the  master, 
in  repairing  her,  was,  as  suggested,  no  longer  the  agent  of  the 
•owner,  but  in  the  situation  of  a  mere  stranger,  or  wrongdoer,  taking 
the  vessel  without  authority,  and  dealing  with  it  as  his  own, 
especially  as  no  motive  can  be  suggested  for  his  so  doing.  It  must 
be  borne  in  mind  that  it  is  the  primary  duty  of  the  master  to  use 
■all  his  efforts  to  bring  the  adventure  to  a  successful  termination, 
and  as  the  repairs  were  done  with  that  view,  it  is  to  be  assumed 
that  they  were  done  in  the  due  discharge  of  the  master's  duty ;  at 
any  rate,  we  cannot  come  to  a  contrary  conclusion  without  an  express 
Ending  to  that  effect.*' 

Arguments  for  the  defendant : 

This  is  an  action  arising  out  of  a  bottomry  bond,  and  if  such  an 
action  could  be  maintained,  the  books  would  be  replete  with  cases. 
For  more  than  a  century  before  the  determination  of  The  Oratitu- 
dine^  which  was  in  the  year  1801,  it  had  become  the  frequent 
practice  of  merchants  to  hypothecate  the  cargo  as  *well  as  the  [  *5i8  ] 
fihip  by  one  bottomry  bond,  but  no  trace  of  an  action  like  the 
present  can  be  found.  The  argun^ent  might  have  no  weight  if 
used  with  reference  to  joint-stock  companies,  because  they  are 
novel  institutions ;  this  case,  however,  must  have  frequently 
occurred.  It  is  immaterial  for  this  question  whether  an  insur- 
ance has  been  effected  or  not.  The  declaration  states  that  the 
money  could  not  be  procured  without  hypothecation  of  the  cargo 
as  well  as  of  the  ship  and  freight.  The  latter  are  seized,  and  both 
being  exhausted,  a  claim  is  made  upon  the  cargo.  This  action  is 
not  maintainable,  on  the  ground  that  the  money  was  borrowed  by 
the  master,  not  as  agent  for  the  shipowner,  nor  for  any  purpose  in 
which  he  was  interested,  or  for  the  performance  of  any  duty  which 

(1)  67  R.  R  582  (13  M.  &  W.  230).       in  H.  L.  2  H.  L.  C.  696,  8  C.  B.  950. 
^2)  In  error  from  C.  B.,  5  C.  B.  330 J      —A.  C. 
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DmrciK  he  was  bound  to  perform,  but  as  the  agent,  and  for  the  sole  benefit, 
Bbnsov.  ^'  ^^^  owner  of  the  cargo.  It  is  not  disputed  that  if  a  master 
borrows  money  to  be  laid  out  in  the  repair  of  a  ship,  and  for  the 
benefit  of  the  owner  of  the  ship,  he  acts  as  the  agent  of  the  ship- 
owner. But  the  doctrine  has  no  application  to  money  procured  on 
a  bottomry  bond.  A  shipowner  is  not  liable  to  any  action  for  money 
borrowed  on  a  bottomry  bond.  Where  the  master  hypothecates  the 
ship,  he  acts  as  agent  of  the  shipowner,  but  if  he  goes  beyond  that, 
and  also  hypothecates  the  cargo,  he  borrows  for  the  owner  of  the 
cargo.  The  authority  of  the  master  to  borrow  money  on  bottomry 
bond  is  limited  to  the  value  of  the  ship.  The  law  is  clear  as  to  the 
power  and  duty  of  the  master.  If  the  sum  borrowed  be  less  than 
the  value  of  the  ship,  the  master  acts  within  the  scope  of  his 
authority,  but  if  the  sum  required  for  repairs  should  exceed  the 
amount  of  the  value  of  the  ship  when  repaired,  and  the  master  in 
consequence  hypothecates  the  cargo,  he  then  acts  as  the  agent  of 
the  shipper.  Where  the  master  hypothecates  the  ship,  he  cannot 
render  the  owner  liable  beyond  its  value.  The  owner  of  the  cargo 
cannot  call  on  the  shipowner  to  pay  for  that  which  is  of  no  advan- 
[  *549  ]  tage  to  him,  for  he  must  have  *given  up  the  ship  when  the  cargo 
was  hypothecated.  The  case  of  2'he  Gratittidine  (i)  came  on  upon 
petition,  which  stated — "  That  the  imperial  ship  The  GnUitudinty 
having  on  board  a  cargo  of  fruit,  and  bound  from  Trieste,  Zante» 
andCephalonia,  to  London,  met  with  extremely  tempestuous  weather, 
and  sprung  a  leak,  whereby  the  cargo  sustained  considerable  damage; 
that  the  master  was  obliged,  for  the  safety  of  the  ship  and  cargo, 
and  for  the  preservation  of  the  lives  of  the  crew,  to  put  into  Lisbon 
and  unlade ;  that  the  master  applied  for  advice  and  assistance  ta 
F.  Calvert,  who  was  the  correspondent  of  Mr.  Powell,  one  of  the 
principal  consignees  in  England ;  that  Mr.  Calvert  wrote  a  letter  to 
Mr.  Powell,  advising  him  of  the  misfortune  which  had  befallen  the 
cargo,  and  the  steps  which  had  been  taken,  and  desiring  his  direc- 
tions  for  their  future  conduct ;  that  in  answer  to  that  application, 
he  received  a  letter  from  Mr.  Powell,  stating — '  that  to  the  master 
it  belonged  exclusively  to  adopt  every  necessary  measure  for  the 
preservation  of  the  cargo,  and  that  if  it  was  necessary  to  unlade, 
the  master  alone  was  to  judge  of  the  propriety  of  such  a  measure:" 
that  the  master  being  in  want  of  money  to  defray  the  charges  of 
the  repairing  the  vessel,  and  of  unlading  the  cargo,  borrowed  of  the 
aforesaid  F.  Calvert  the  sum  of  5,278/.  12«.  on  a  certain  bottomry 

(1)  3  Rob.  240,  235. 
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bond  bearing  date  the  Blst  of  January,  1801,  binding  the  ship  and      ddnoak 
appurtenances,  cargo,  and  freight  to  pay  the  said  sum  of  5,2782.  12^.      bensoit. 
within  twenty-four  hours  after  the  arrival  of  the  said  ship  in  the 
port  of  London,  or  any  other  port ;  that  the  said  bond  had  been 
duly  presented  to  the  master,  who  refused  to  discharge  it ;  that  the 
holder  had  no  other  means  of  recovering  his  debt  than  by  pro- 
ceedings against  the  ship,  freight,  and  cargo,  and  prayed  the  Court 
to  decree  a  monition  against  the  bail  given  to  answer  the  action  in 
respect  to  the  cargo  and  freight,  for  payment  of  the  balance  due 
after  payment  of  the  proceeds  of  the  sale  of  the  ship.*'    It  was 
there  argued  that  the  master  had  not,  *  under  the  circumstances      [  *550  ] 
stated,  a  right  to  hypothecate  the  cargo  for  the  repairs  of  the  ship, 
for  payment  whereof  the  ship,  her  master,  owners,  and  freight, 
were  liable.    Lord  Stowell,  in  delivering  judgment,  8ays(i) :  "The 
proposition  contained  in  the  acf  does  not  go  the  length  of  asserting 
universally  that  the  master  has  not  a  right  to  hypothecate  his  cargo 
in  any  possible  case,  but  denies  the  power  of  the  master  to  hypo- 
thecate it  under  the  circumstances  of  this  particular  case.     In  the 
course  of  the  discussion,  however,  the  argument  has  been  carried 
to  the  entire  extent,  and  it  has  been  contended  that  the  master  has 
no  right  to  bind  the  owner  of  the  cargo  in  any  case,  upon  this 
ground,  that  although  he  is  the  agent  and  representative  of  the 
ship,  and  by  virtue  of  that  relation  may  bind  the  ship  and  its 
owners,  he  is  not  the  agent  of  the  proprietors  of  the  cargo,  and 
therefore  cannot  bind  it.     It  is  said  that  he  is  the  mere  depository 
and  common  carrier  as  to  the  cargo,  and  that  the  whole  of  his 
relation  to  the  goods  is  limited  to  the  duties  and  authorities  of  safe 
custody  and  conveyance.     This  position,  that  in  no  case  has  he  a 
right  to  bind  the  owners  of  the  cargo,  is,  I  think,  not  tenable  to  the 
extent  in  which  it  has  been  thrown  out;  for  though,  in  the  ordinary 
state  of  things,  he  is  a  stranger  to  the  cargo  beyond  the  purposes  of 
safe  custody  and  conveyance,  yet  in  cases  of  instant  and  unforeseen 
and  unprovided  necessity,  the  character  of  agent  and  supercargo  is 
forced  upon  him,  not  by  the  immediate  act  and  appointment  of  the 
owner,  but  by  the  general  policy  of  the  law ;  unless  the  law  can  be 
supposed  to  mean  that  valuable  property  in  his  hand  is  to  be  left 
without  protection  and  care.    It  must  unavoidably  be  admitted, 
that,  in  some  cases,  he  must  exercise  the  discretion  of  an  authorised 
agent  over  the  cargo,  as  well  in  the  prosecution  of  the  voyage  at  sea 
as  in  intermediate  ports,  into  which  he  may  be  compelled  to  enter." 

(1)  3  Bob.  237. 
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DuirciH  This  is  not  money  borrowed  which  creates  a  debt.  It  is  not  averred 
Bbvson.  0^  ^^®  record  that  the  master,  believing  *that  the  ship  would  aUi- 
[  *56i  ]  mately  be  worth  the  costs  of  repairs,  determined  to  repair  for  the 
benefit  of  the  shipowner,  and  in  no  respect  as  the  agent  of  the 
owner  of  the  cargo.  So  far  as  regards  the  pledge  of  the  ship,  the 
master  acts  as  the  agent  of  the  shipowner ;  but  with  respect  to  the 
pledge  of  the  cargo,  he  is  agent  of  the  owner  of  the  cargo. 

(Platt,  B.  :  Suppose  the  costs  of  repair  4,0001.,  and  the  value  of 
the  ship  and  freight  5,000Z.,  and  of  the  cargo  4,000{.,  and  that,  after 
the  arrival  of  the  vessel  at  its  place  of  destination,  the  owner  of  the 
cargo  pays  4,0002.  to  redeem  it,  could  he  call  upon  the  shipowner 
to  repay  him  ?) 

He  would  acquire  the  same  right  as  the  obligee,  and  might  sue  the 
shipowner  in  the  Court  of  Admiralty.  It  is  manifest  from  the 
judgment  of  Lord  Stowell  in  The  Oratitudine^  that  he  entertained 
an  opinion  that  the  master  had  no  power  to  bind  the  shipowner 
beyond  the  value  of  the  ship.  He  says  (i) — "  It  is  said  that  he 
ought  to  have  bound  his  owners  likewise ;  but  those  who  propose 
that  should  first  prove  his  authority  to  bind  his  owners  personally 
beyond  the  value  of  their  ship  (which  value  he  has  already  bound), 
and  likewise  find  merchants  at  Lisbon  who  would  be  willing  to 
advance  money  upon  the  personal  security  of  the  owners  living  at 
Trieste,  whom  they  might  be  under  the  necessity  of  ultimately 
following  into  a  personal  suit  in  the  Supreme  Court  of  the  Empire.** 
If,  however,  the  master  has  a  power  to  bind  the  shipowner  beyond 
the  value  of  the  ship,  he  can  only  do  so  by  a  personal  contract,  not 
by  a  bottomry  bond.  He  cannot  bind  the  owner  and  also  the  ship. 
The  master  would  be  guilty  of  a  breach  of  duty  if  he  were  to  hypo* 
thecate  the  cargo  for  the  exclusive  benefit  of  the  shipowner,  and 
where  the  amount  of  repairs  is  less  than  the  value  of  the  ship,  it 
must  be  presumed  that  the  master  would  pledge  the  ship  alone.  On 
whom  is  the  loss  to  fall — on  the  bondholder  or  on  the  owner  of  the 
[•562]  cargo?  If  the  money  borrowed  be  *  within  the  value  of  the  ship 
and  freight,  the  owner  of  the  cargo  sustains  no  injury,  although  his 
cargo  is  pledged,  for  the  shipowner  is  liable  to  and  must  pay  the 
full  value  of  the  ship  and  freight.  If  the  money  borrowed  exceeds 
the  value  of  the  ship  and  freight,  the  owner  of  the  cargo  ought  to 
pay  the  surplus,  for  it  has  been  borrowed  and  applied  for  his 
exclusive  benefit. 

(1)  3  Rob.  274. 
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(Pabkb,  B.  :  The  fallacy  of  your  argument  is,  that  the  liability  of      Dukoan 
the  owner  is  restricted  to  the  value  of  the  ship.     Suppose  the  ship      bkhsoit. 
worth  2,0002.,  the  cargo  worth  7,000Z.,  and  the  costs  of  repair  to 
be    8,000i., — who    is    to    sustain    the    loss?      Or    suppose    the 
master  hypothecates  without  a  bottomry  bond,  or  sells,  a  part  of 
the  cargo, — would  not  the  shipowner  be  liable  ?) 

If  the  master  hypothecates  or  sells  the  whole  or  part  of  the  cargo 
before  or  after  the  bottomry,  the  shipowner  would  be  liable,  but  not 
if  the  bottomry  is  part  of  the  same  transaction.  In  that  case  he 
cannot  charge  the  owner  of  the  ship  beyond  its  value,  for  there  is 
no  personal  contract — it  is  a  mere  pledge. 

(Pollock,  G.  B.  :  Your  argument  would  go  to  the  extent  that  the 
owner  might  get  a  new  ship  at  the  expense  of  the  cargo.) 

Secondly.  The  plea  is  good.  Though  the  bond  is  valid,  the  master 
had  no  power  to  bind  the  owner  of  the  ship  beyond  its  value. 
Lord  Stowell,  in  the  same  judgment,  says  (i) :  ''  In  all  cases  it  is 
the  prospect  of  benefit  to  the  proprietor  that  is  the  foundation 
of  the  authority  of  the  master.  It  is  therefore  true,  that  if  the 
repairs  of  the  ship  produce  no  benefit  or  prospect  of  benefit  to  the 
cargo,  the  master  cannot  bind  the  cargo  for  such  repairs."  In  like 
manner,  if  the  repairs  produce  a  benefit  to  the  cargo  beyond  the 
value  of  the  ship,  so  that  the  owner  of  the  ship  derives  no 
benefit  from  the  pledge,  the  owner  of  the  cargo  ought  to  sustain 
the  whole  liability.  His  Lordship  proceeds  (2) — **But  hypotheca- 
tion may  be  of  the  whole,  because  *it  may  be  for  the  benefit  of  the  [  •sss  ] 
whole,  that  the  whole  should  be  conveyed  to  its  proper  market ;  the 
presumption  being  that  this  hypothecation  of  the  whole,  if  it  a£fects 
the  cargo  at  all,  will  finally  operate  to  the  sale  of  a  part ;  and  this 
in  the  best  market  at  the  place  of  its  destination,  and  in  the  hands 
of  its  proper  consignees.  *  *  On  the  other  hand,  the  safe  con- 
veyance of  a  valuable  cargo  may  be,  in  many  instances,  of  infinitely 
more  value  to  the  merchant  than  the  whole  expense  of  the  repairs 
if  the  whole  could  be  devolved  on  the  cargo.  Generally  it  cannot 
be  so,  in  the  very  form  and  structure  of  these  bonds  the  ship  and 
freight  being  usually  the  first  things  that  are  hypothecated  ;  but  if 
it  were  to  happen  that  they  were  omitted  in  the  literal  terms  of  the 
bonds,  still  they  would  be  liable  in  contribution  to  the  extent  of 
their  value,  although  the  cargo  alone  had  been  made  immediately 
(1)  3  Rob.  261.  (2)  P.  263. 
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DuvoAK  answerable  to  the  foreign  lender,  who  has  nothing  to  do  with 
Bensok.  averages  of  any  kind."  It  is  hardly  possible  that  the  learned 
Judge  could  have  used  such  language,  if  he  had  supposed  that  the 
owner  of  the  cargo  had  a  remedy  over  against  the  shipowner.  He 
evidently  considered  that  natural  justice  and  equity  required  that 
some  share  of  the  liability  should  be  imposed  upon  the  owner  of  the 
cargo,  even  where  the  ship  was  not  pledged. 

Arguments  in  reply : 

Unless  the  responsibility  of  shipowners  is  limited  at  common 
law,  as  in  certain  cases  under  the  statute  68  Geo.  III.  c.  159,  the 
plaintiff  is  entitled  to  recover.  Suppose  a  contract  with  a  ship- 
owner to  bring  home  200,000  bales  of  cotton  from  America,  and 
the  goods  are  placed  on  board  a  ship  which  is  unfit  to  convey 
them, — has  the  shipowner  a  right  to  repair  at  the  expense  of  the 
owner  of  the  cargo  ?  As  the  plaintiff's  goods  have  been  made  the 
means  of  raising  money,  to  enable  the  shipowner  to  perform  his 
contract  by  bringing  home  the  goods,  the  plaintiff  is  entitled  to 
indemnity.  The  passages  in  the  judgment  of  Lord  Stowell  are 
[  *664  ]  perverted  from  their  meaning  ;  they  only  apply  *to  the  question 
then  before  the  Court ;  if  not,  they  are  extrajudicial. 

Cur.  adv.  rult. 
The  judgment  of  the  Coubt  was  now  delivered  by 

Pollock,  C.  B.  : 

This  case,  which  is  one  of  considerable  importance,  was  argued 
for  the  second  time  in  Easter  Term  last,  before  my  brothers  Parke, 
Bolfe,  and  Piatt,  and  myself,  having  been  previously  heard  when 
my  brother  Alderson  was  present.  The  question  arises  on  a 
demurrer  to  a  plea  to  the  first  count  of  a  declaration  in  assumpsit, 
brought  by  the  shipper  of  goods  from  Pernambuco  to  London, 
against  the  shipowner,  to  recover  a  compensation  for  the  loss  be 
had  sustained,  the  master  having,  in  consequence  of  damage  to  the 
ship  by  perils  of  the  seas  in  a  foreign  port,  properly  hypothecated, 
for  its  necessary  repairs,  the  ship,  and  also  the  freight  and  cargo, 
including  the  plaintiff's  goods,  by  one  bottomry  bond  ;  and  the  goods 
having  become  liable,  on  the  deficiency  of  the  ship  and  freight,  to 
pay  the  difference,  and  the  plaintiff  having  been  compelled  to  pay 
it.  The  facts  are  stated  at  length  on  the  record,  and  made  the 
consideration  for  a  promise  by  the  defendant  to  indemnify,  and  the 
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question  on  the  declaration  is,  whether  these  facts  raise  an  implied,      Bunoak 
or  are  a  good  consideration  for  an  express,  promise  to  do  so.  Bbhsok. 

There  is  a  plea  which  states  that  the  bottomry  bond  was  executed 
by  the  master  without  the  defendant's  express  authority,  and  when 
the  costs  and  expenses  exceeded  in  amount  what  would  be  the  value 
of  the  ship  when  repaired,  and  its  freight,  and  that  the  defendant, 
when  he  received  notice,  abandoned  the  ship  and  freight,  and  did 
not  ratify  the  act  of  the  master.  But  there  is  no  doubt  that,  not- 
withstanding those  circumstances,  the  bond  was  valid,  for  it  is  clear 
that  a  merchant  advancing  money  on  bottomry  in  a  foreign  port, 
though  bound  to  show  a  reasonable  case  of  ^unprovided  necessity  [  *555  ] 
for  the  advance,  from  the  want  of  repair  or  otherwise,  is  not  bound 
to  inquire  into  the  expediency  of  incurring  the  expense  of  those 
repairs  with  reference  to  the  interest  of  the  owner :  The  Vibilia  (i). 
And  on  the  argument  Sir  F.  Kelly  admitted  the  validity  of  the 
bond. 

The  question  then  is,  whether,  under  the  circumstances  stated 
in  the  declaration,  the  defendant  is  responsible  to  the  plainti£f  for 
the  sum  he  had  been  obliged  to  pay;  and  we  are  all  clearly  of 
opinion  that  he  is. 

It  is  the  primary  duty  of  the  mastef ,  acting  for  the  owner,  to  do 
his  best  to  convey  the  cargo  to  its  place  of  destination  in  the  same 
ship,  and  in  case  of  damage  to  repair  it.  ''  He  ought  to  look  out 
for  the  means  of  accomplishing  his  own  and  his  employer's  con- 
tract ;  that  is,  the  safe  conveyance  of  the  property  entrusted  to  his 
care,  and  in  the  same  vehicle  which  he  had  contracted  to  furnish :  " 
The  Gratitudine  (2). 

The  owner  of  the  goods  is  under  no  obligation  to  contribute  to 
any  expenses,  except  such  as  constitute  a  general  average,  and 
that  of  the  repairs  in  this  particular  case  does  not  fall  under  that 
description. 

To  accomplish  the  object  of  repairing  the  vessel,  the  master  is 
authorised  to  bind  his  owner,  by  causing  the  repairs  to  be  done  on 
his  credit,  in  which  case  the  tradesman  may  sue  the  owner ;  or  by 
borrowing  money  on  his  credit  where  that  is  necessary,  in  which 
case  the  lender  has  his  remedy  against  the  owner ;  or  by  selling  a 
portion  of  the  cargo,  which  is  in  e£fect  borrowing  from  the  shipper 
through  the  medium  of  a  sale,  Richardson  v.  Nourse  (3),  and  in  this 
case  the  shipper  may  sue  the  shipowner ;   or  the  master  may 

(1)  Wm.  Bob.  10,  (3)  22  E.  R  368  (3  B.  &  Aid.  237). 

(2)  3  Bob.  261. 
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DnvcAN      hypothecate  part  or  the  whole  of  the  cargo,  which  gives  a  right  to 

taMsov.  ^^^  proprietor  of  it  to  recover  a  compensation  from  the  owner  of 
the  vessel.  All  these  are  merely  modes  of  raising  money  by  the 
agent  of  the  shipowner  on  his  account,  and  for  his  use,  to  enable 

[  *566]  him  to  do  his  duty  by  repairing  "^the  vessel,  and  in  all  the  ship- 
owner must  repay  the  lender.  The  agency  to  borrow  by  these 
various  modes,  and  so  to  bind  his  employer  to  the  lender,  is  cast 
upon  the  master  by  the  necessity  of  the  case. 

That  the  shipowner  was  bound  in  all  these  cases  to  repay  the 
money  borrowed,  was  not  disputed  by  Sir  F.  Kelly;  but  he  argued 
that  the  bottomry  of  the  ship  by  the  master  made  all  the  difference, 
and  had  the  effect  of  limiting  the  responsibility  of  the  owner  to  the 
value  of  the  ship  and  freight,  and  that  to  be  enforced  by  a  remedy 
against  the  ship  only.  He  could  not  contend  that  if  there  was 
a  sale  or  hypothecation  before  or  after  the  bottomry,  the  owner 
would  not  be  liable  for  the  amount  borrowed  by  means  thereof, 
and  he  was  therefore  obliged  to  limit  the  freedom  from  further 
responsibility  to  the  single  case  where  the  hypothecation  of  the 
ship  and  cargo  were  effected  by  one  instrument.  For  this  position 
there  is  no  principle,  nor,  when  properly  considered,  any  authority. 
The  bottomry  bond  gives  no  remedy  to  the  lender  against  the 
owner  of  the  ship,  nor  against  the  owner  of  the  cargo,  personally ; 
the  remedy  is  in  rem  in  both  cases,  but  as  between  the  freighter 
and  shipowner,  the  cargo  of  the  former  is  pledged  to  secure  the 
debt  of  the  latter,  and  when  the  former  has  been  compelled  to  pay 
the  debt  through  the  medium  of  the  pledge,  he  must  be  reimbursed. 
What  difference  can  it  make  on  principle,  whether  this  liability  of 
the  ship  by  bottomry  is  by  a  separate  instrument,  or  the  same  as 
that  which  attaches  liability  to  the  cargo  ? 

The  supposed  authority  for  this  proposition,  and  which  was 
mainly  relied  upon  by  Sir  F.  Kelly,  was  some  part  of  the  judgment 
of  Lord  Stowbll  in  the  case  of  The  Oratitudine,  The  language 
there  made  use  of  by  that  eminent  Judge,  if  taken  literally,  appear^ 
to  sanction  the  notion  that  the  master  is  acting  merely  as  the 
agent  of  the  shipper  in  hypothecating  the  cargo ;  that  the  hypothe- 
cation is  for  his  benefit,  and  that  he  must  bear  the  loss.     But  the 

[  *557  ]  judgment  *mu8t  be  understood  secundum  subjectam  materiem.  The 
question  in  that  case  was,,  whether  the  act  of  the  master  in 
hypothecating  the  cargo  was  done  by  the  implied  authority  of  the 
shipper,  so  as  to  give  the  pledgee  a  good  title.  This  was  the 
question  in  the  cause ;  not  whether  that  act  of  the  master  would 
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give  a  remedy  to  the  shipper  against  the  owner  of  the  vessel — a      Dunoak 
question  entirely  beside  the  case.    The  opinion  there  expressed^      benbon. 
that  the  master  had  an  aathority,  arising  from  the  necessity  of 
the  case,  to  bind  the  shipper,  means  only  that  he  was  bound  as 
to  the  pledgee  or  purchaser  of  the  goods,  whose  title  could  not  be 
impugned,  and  the  pledgee  was  the  plainti£f  in  that  suit. 

The  authority  which  necessity  gives  the  master  to  borrow  for 
his  benefit  would  not  be  effectual — no  borrowing  could  take  place 
through  the  medium  of  sale  or  hypothecation  of  part,  or  the 
hypothecation  of  all  the  cargo,  unless  a  good  title  could  be  thereby 
given  to  the  purchaser  or  pledgee.  There  is  an  agency,  therefore, 
created  by  the  same  necessity,  and  given  by  the  shipper  to  the 
master,  to  bind  him  by  the  sale  or  pledge.  But  this  agency  for 
the  freighter  is  confined  to  cases  of  necessity  affecting  his  interest^ 
and  where  the  sale  or  pledge  is  directly  or  indirectly  for  his  benefit. 
It  is  directly  beneficial  where  goods  are  damaged  by  perils  of  the 
sea  and  sold  ;  it  is  indirectly  so  where  there  is  damage  to  the  ship, 
and  repairs  of  the  ship  become  necessary  for  the  benefit  of  the  whole 
adventure. 

In  all  other  cases,  where  by  no  possibility  the  shipper  could 
derive  benefit,  there  is  no  implied  authority  from  him  to  the 
master,  and  the  act  of  sale  or  pledge  would  be  simply  wrongfuL 
This  authority  from  the  shipper  to  the  master  to  give  a  good  title 
by  a  sale  or  pledge,  is  explained  and  limited  by  Lord  Stowbll,  in 
his  celebrated  judgment  above  referred  to  (i),  and  the  observations  • 
on  which  so  much  stress  was  laid  by  Sir  F.  Kelly,  are  to  be  under- 
stood as  made  with  •reference  to  this  authority,  and,  so  understood,  [  •Rss  ] 
they  do  not  affect  the  present  question,  which  is  not  one  between 
the  shipper  and  creditor. 

Another  part  of  Lord  Stowell's  observations,  as  to  contribution 
on  the  sale  of  part  (2),  are  applicable  to  cases  of  general  average 
only,  and  must  have  been  made  with  reference  to  such  a  case. 

We  are  all  clearly  of  opinion  that  the  plaintiff  in  this  case  is 
entitled  to  our  judgment. 

Jvdgvientfor  the  plaintiff 

(I)  The  Oratitudine,  3  Boh.  277.  (2)  3  Bob.  264. 
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1847.  BATES  V.  TOWNLEY  and  Another  (l). 

^^^'  (1  Ex.  572—578 ;  S.  C.  19  L.  J.  Ex.  396.) 

I  ^     J  A  declaration  stated  that  certain  matters  in  dispute  were  referred  to  J.  II. 

and  J.  M.,  *'  and  to  such  third  person  as  should  be  chosen  and  agreed  upon 
by  the  said  J.  H.  and  J.  M.,  and  appointed  by  writing  under  their  hands  to 
be  indorsed  on  the  agreement  of  submission  before  proceeding  on  the  said 
reference,  to  arbitrate,  &c.  jointly  with  them  of  and  concerning  the  matters 
in  difference,  so  as  the  said  arbitrators,  or  any  two  of  them,  should  make 
their  award  on  or  before  a  certain  day,  and  that  the  costs  of  the  reference 
and  award,  including  a  reasonable  compensation  to  the  said  arbitrators  for 
their  trouble,  should  be  in  the  discretion  of  the  said  arbitrators."  The 
declaration  then  averred  that  J.  H.  and  J.  M.,  before  proceeding  with 
the  reference,  chose  and  agreed  upon,  and  by  writing  under  their  hands 
nominated  and  appointed  J.  M.  to  be  third  arbitrator  together  with 
them ;  that  the  three  said  arbitrators  made  their  award,  and  found  a  certain 
sum  to  be  due  from  the  defendant  to  the  plaintiff,  and  further  that  the 
plaintiff  and  defendant  should  pay  a  moiety  each  of  the  costs  of  the  refer- 
ence and  award,  including  the  compensation  to  the  arbitrators.  Breach, 
non-payment  of  the  sum  so  found  to  be  due:  Held  bad,  on  general 
deniurrer,  for  not  showing  that  a  third  arbitrator  was  properly  appointed. 

Assumpsit.  The  declaration  stated,  that,  before  and  at  the  time 
of  making  the  agreement  thereinafter  mentioned,  certain  differences 
and  disputes  had  arisen  and  were  depending  between  the  plaintiff 
and  defendants,  touching  or  concerning  or  arising  out  of  certain 
dealings  and  transactions  in  railway  shares  between  them,  and 
thereupon  heretofore,  to  wit,  on  &c.,  by  a  certain  agreement  in 
writing  then  made  by  and  between  the  plaintiff  and  defendants  for 
finally  settling  such  differences,  it  was,  amongst  other  things, 
agreed  by  and  between  the  plaintiff  and  defendants  mutually  and 
reciprocally,  that  the  said  matters  in  dispute  should  be,  and  the  same 
were  thereby  referred  to  the  award,  arbitrament,  final  end  and  deter- 
mination of  John  Head,  of  Liverpool,  sharebroker,  a  person  chosen 
by  or  on  behalf  of  the  said  plaintiff,  and  James  Mill,  a  person  chosen 
by  or  on  behalf  of  the  said  defendants,  and  of  such  third  person  as 
should  be  chosen  and  agreed  upon  by  the  said  John  Head  and  James 
Mill,  and  appointed  by  writing  under  their  hands,  to  be  indorsed  on 
[  •573  ]  the  agreement  *now  in  recital,  before  proceeding  on  the  said  refer- 
ence, to  arbitrate,  adjudge,  and  determine  jointly  with  them  of  and 
concerning  the  said  matters  in  difference,  so  as  the  said  arbitrators 
or  any  two  of  them  should  make  their  award  in  writing  under 
their  hands,  ready  to  be  delivered  to  the  said  parties  in  difference, 
or  such  of  them  as  should  require  the  same,  or  the  executors  or 
administrators  of  the  same  parties,  or  either  of  them,  on  or  before 
the  first  day  of  April  then  next  ensuing,  or  on  or  before  such  subse- 
(1)  Cited,  Crampton  v.  Bidley  (1887)  20  a  B.  D.  48,  54,  57  L.  T.  809.— A.  C 
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qaent  day  or  days  as  the  said  arbitrators  or  any  two  of  them  Bates 
should  at  any  time,  or  from  time  to  time,  by  writing  under  their  townlkt. 
hands,  appoint  for  making  and  publishing  their  award  in  the 
premises ;  and  it  was  thereby  agreed  that  the  costs  of  the  said 
reference  and  award,  including  a  reasonable  compensation  to  the 
said  arbitrators  for  their  trouble,  should  be  in  the  discretion  of 
the  said  arbitrators.  Averment  of  mutual  promises,  and  that  the 
said  J.  Head  and  J.  Mill,  before  they  proceeded  on  the  said 
reference,  to  wit,  on  the  10th  of  February,  1847,  chose  and  agreed 
upon,  and  by  writing  under  their  hands  nominated  and  appointed, 
John  Miller,  of  Liverpool,  merchant,  to  be  third  arbitrator,  together 
with  them  the  said  J.  Head  and  J.  Mill,  in  and  concerning  the 
said  matters  in  di£ference  so  referred,  and  that  the  said  J.  Head, 
J.  Mill,  and  J.  Miller,  afterwards  and  before  the  time  so  appointed 
for  making  the  said  award,  to  wit,  on  the  day  and  year  last  afore- 
said, took  upon  themselves  the  burthen  of  the  said  arbitration,  and 
afterwards  and  before  the  time  so  appointed  for  making  the  said 
award,  to  wit,  on  the  18th  of  February,  1847,  the  said  J.  Head, 
J.  Mill,  and  J.  Miller,  having  taken  upon  themselves  the  burthen 
of  the  said  arbitration,  did  make  and  publish  their  award  in 
writing  under  their  hands  of  and  concerning  the  said  matters  in 
difference  so  referred  to  them  as  aforesaid,  ready  to  be  delivered  to 
the  said  parties,  and  did  thereby  award,  find,  and  determine  that 
there  was  ''^due  from  the  defendants  to  the  plaintiff  in  respect  of  [  *o74  ] 
the  matters  in  difference  referred  to  them  the  said  arbitrators  as 
aforesaid,  the  sum  of  2,0S9{.  10«.  8J.,  which  sum  they  did  thereby 
award  and  direct  that  the  said  defendants  should  pay  to  the  said 
plaintiff,  at  the  ofl&ce  of  Mr.  Robert  Norris,  solicitor.  North  John 
Street,  Liverpool,  on  Monday,  the  1st  day  of  March  then  next,  at 
twelve  o'clock  at  noon,  in  full  satisfaction  and  discharge  of  the 
said  matters  in  difference.  And  they  did  further  award  that  the 
costs  of  the  said  reference,  and  of  that  their  award,  including  the 
compensation  to  them  the  said  arbitrators  for  their  trouble,  should 
be  paid  and  borne  as  follows ;  that  is  to  say,  one  moiety  thereof 
should  be  paid  and  borne  by  the  plaintiff,  and  the  other  moiety 
thereof  by  the  defendants.  Breach,  non-payment  of  the  said  sum 
of  2,089Z.  10«.  3rf. 

Plea.  That  it  was  in  and  by  the  said  agreement  agreed  that  the 
costs  of  the  said  reference  and  award,  including  a  reasonable  com* 
I>ensation  to  the  arbitrators  for  their  trouble,  should  be  in  the  dis- 
cretion of  the  said  arbitrators,  and  thereby  the  said  costs,  including 


774  1847.    EX.     1  EX.  674—575.  [ 

Batib  the  said  reasonable  compensation  to  the  said  arbitrators,  were 
TowMLKT.  mutually  submitted  by  the  plaintiff  and  the  defendants  to  the  said 
arbitrators,  and  formed  and  were  part  of  the  matters  referred  by 
the  said  agreement ;  that  the  said  award  is  correctly  set  forth  in 
the  said  declaration  mentioned,  and  that  the  said  arbitrators  did 
further  award,  as  in  the  said  declaration  mentioned,  that  the  costs 
of  the  said  reference  and  of  their  said  award,  including  the  com- 
pensation to  them  the  said  arbitrators  for  their  trouble,  should  be 
paid  and  borne  as  follows;  that  is  to  say,  one  moiety  should  be 
borne  and  paid  by  the  plaintiff,  and  the  other  moiety  thereof  by  the 
defendants :  that  the  said  arbitrators  did  not,  nor  did  any  two  of 
them,  by  the  said  award  in  any  way,  except  as  in  and  by  the  said 
declaration  appears,  ascertain  or  specifically  mention  or  show  the 

[  *B75  ]  amount  of  the  said  costs  of  the  said  award,  including  the  *said 
compensation,  or  the  costs  of  the  said  award,  or  the  costs  of  the 
said  compensation,  or  the  amount  of  the  said  moiety  to  be  borne 
and  paid  by  the  defendants ;  and  that  the  said  submission  was  not 
at  any  time  before  the  commencement  of  this  suit  made  a  rule  of 
Court ;  nor  was  the  same  made  in  an  action  or  suit,  or  about  any 
matter  or  matters  forming  the  subject  of  an  action  or  suit ;  nor  was 
the  same  made  by  or  under  any  order  of  a  Judge,  or  rule  or  order 
of  a  Court.    Verification, 

Replication.  That  it  was  not  agreed  in  or  by  the  said  agreement 
that  the  said  arbitrators  or  any  two  of  them  should  by  their  award 
ascertain,  or  specifically  mention  or  show  the  amount  of  the  said 
costs  of  the  said  award,  including  the  said  compensation,  or  the 
costs  of  the  said  award,  or  the  costs  of  the  said  compensation,  or  the 
amount  of  the  said  moiety  to  be  borne  and  paid  by  the  defendants : 
concluding  to  the  country. 

Special  demurrer,  and  joinder.  The  defendants'  points  were, 
that  the  declaration  and  the  replication  are  each  in  substance  bad. 
That  the  declaration  does  not  show  any  award  binding  on  the 
defendants,  as  the  submission  was  to  two  arbitrators,  and  to  such 
third  or  co-arbitrator  as  they  should  appoint  in  a  particular  manner, 
which  is  not  shown  to  have  been  observed,  namely,  by  writing 
under  their  hands  indorsed  on  the  submission  before  proceeding  on 
the  reference.  That  the  award  and  the  declaration  are  bad ;  as  it 
appears  that  the  award  directed  payment  in  moieties  of  the  costs  of 
reference  and  of  the  award,  including  compensation  to  the  arbi- 
trators, but  did  not  ascertain  the  costs  of  reference  or  of  the  award, 
including  the  amount  of  compensation,  or  any  of  those  costs ;  and 
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it  is  not  shown  that  the  submission  was  made  in  a  cause,  or  that  it  Batm 
was  or  could  be  made  a  rule  of  Court,  or  that  any  circumstances  towvlit. 
existed  to  give  jurisdiction  to  any  taxing  or  other  officers  over  such 
costs  or  compensation.  That  the  award  and  declaration  *are  bad,  [  *S76  ] 
as  the  former  directs  payment  of  the  sum  awarded  at  the  office  of  a 
third  person,  a  stranger  to  the  submission,  on  which  office  the 
defendants  could  not  enter  without  committing  a  trespass,  and 
subjecting  themselves  to  action.  That  the  replication  is  bad  for 
the  following  reasons  :  that  it  contains  no  answer  to  the  plea  ;  that 
it  takes  issue  in  terms  not  used  in  the  plea,  or  corresponding  with 
the  language  thereof ;  that  it  is  ambiguous  whether  it  means  to 
deny  an  assumed  legal  effect  of  the  agreement  stated  in  the  declara- 
tion, or  to  allege  as  matter  of  fact  that  there  was  no  clause  in  the 
said  agreement  expressly  providing  for  ascertainment  of  costs  by 
the  arbitrators ;  if  the  meaning  be  the  latter,  the  replication  should 
not  have  concluded  to  the  country, — if  the  former  be  the  meaning, 
the  replication  is  an  informal  and  insufficient  demurrer;  that  as 
the  statement  in  the  plea  of  the  agreement  is  merely  a  re-statement 
of  the  declaration,  the  replication,  in  denying  the  agreement  relied 
on  by  the  defendants,  of  necessity  denies  a  material  part  of  the 
declaration,  and  contains  a  departure  therefrom ;  that  the  replica- 
tion o£fers  to  put  in  issue  matter  which  is  not  contained  in  the  plea, 
or  if  it  be  contained  therein,  is  matter  of  law,  (being  the  construction 
of  a  written  agreement,)  which  the  plaintiffs  should  not  have  offered 
to  submit  to  a  jury,  but  should  have  referred  to  the  judgment  of 
the  Court;  that  it  puts  a  wrong  construction  on  the  plea,  as  it 
assumes  the  defence  to  be  simply  that  it  was  agreed  that  costs  and 
compensation  should  be  ascertained  by  the  arbitrators;  whereas 
t)ie  defence  really  raised  is  this,  that  the  costs  of  award,  including 
•compensation  to  the  arbitrators,  being  submitted  by  the  agreement 
of  reference,  and  the  arbitrators  having  elected  to  receive,  and 
having  directed  payment  of  such  costs  and  compensation,  it  became 
their  duty  to  go  further,  and  to  fix  the  amount  thereof,  or  give  the 
parties  a  rule  by  which  to  ascertain  the  amount  of  the  moiety 
payable  by  each. 

J.  Henderson^  in  support  of  the  demurrer :  [  677  ] 

It  is  clear  that  the  replication  is  bad,  for  the  reasons  assigned  by 
the  demurrer.  The  plaintiff  cannot  traverse  an  allegation  in  the  plea 
which  is  also  contained  in  the  declaration.  The  allegation  is  not 
of  any  new  matter. 
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Batbb  The  plea  is  good.    This  differs  from  the  case  where  there  is  an 

TOWNI.BT.     action  pending. 

(Parke,  B.  :  It  is  to  be  presumed,  in  such  a  case,  that  the  parties 
stipulate  that  the  costs  are  to  be  taxed  in  the  usual  way.) 

Here  the  arbitrators  were  to  fix  the  amount  of  their  fees,  which  has 
not  been  done  by  their  award.  It  is  therefore  bad.  The  Court  has 
no  power  over  these  costs :  Dossett  v.  GingeU  (i).  The  plea  is  good 
on  general  demurrer,  though  it  might  have  been  bad  on  special 
demurrer. 

Lastly,  the  declaration  is  bad.  There  is  no  sufficient  statement 
of  the  appointment  of  a  third  arbitrator.  It  is  not  stated  that  the 
appointment  of  Miller  was  indorsed  on  the  agreement  of  submission. 
That  is  a  fatal  objection,  being  matter  of  substance.  This  point 
was  brought  fully  before  a  court  of  error,  in  Everard  v.  Paterson  (2) ; 
and  it  was  there  held  that  the  submission  being,  "  so  that  the  award 
be  in  writing  under  the  hand  of  the  arbitrator,"  it  must  be  shown 
in  pleading  that  the  award  is  under  hand  as  well  as  in  writing. 
This  fault  in  the  declaration  is  not  cured  by  the  defendants'  pleading 
over.     *     *    * 

[  578  ]  The  Court  then  called  upon 

Cowling  to  support  the  declaration : 

It  may  be  that  Miller  was  not  properly  appointed,  but  he  may  be 
neglected,  as  the  parties  might  refer  the  matters  to  the  other  two 
arbitrators.  The  submission  is,  that  "  the  said  arbitrators,  or  any 
two  of  them,  should  make  their  award." 

(Parke,  B.  :  That  means  two  out  of  the  three. 

BoLFE,  B. :  The  parties  have  a  right  to  the  judgment  of  all  three 
consulting  together. 

Alderson,  B.  :  They  referred  to  the  two  persons  named,  and  to  a 
third  to  be  appointed.    It  seems  to  me  to  be  too  clear  to  be  argued. 

Parke,  B.  :  There  is  also  a  further  objection  with  respect  to  the 
costs.    You  should  make  it  out  that  the  award  has  been  made.) 

The  costs  were  to  be  in  the  discretion  of  the  arbitrators ;  they  need 

not,  therefore,  make  any  mention  of  them.    Then  the  defect  is 

cured  by  pleading  over. 

(1)  68  E.  E.  593  (2  Man.  &  G.  870 ;  (2)  16  E.  E.  701  (6  Taunt.  625). 

3  Scott,  N.  E.  179). 
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(Parke,  B.  :  The  declaration  is  clearly  bad,  for  not  showing  that       Bites 
a  third  arbitrator  was  duly  appointed.     The  plea  does  not  state     towmlky. 
that  he  was.) 

Per  Curiam  (i) : 

There  must  be  judgment  for  the  defendants,  for  a  defective 
declaration. 

Judgment  for  the  defendcinta. 


EVANS  AKD  Others  v.  POWIS.  iwt. 

Nov,Z, 
(1  Ex.  601—608  ;  S.  C.  11  Jur.  1043.)  2>^^.  9. 

To  counts  by  drawer  against  acceptor  of  two  bills  of  exchange  for  30/.  r  g^j  -i 
and  41/.  16«.,  the  defendant  pleaded  as  to  13/.  3«.  2d.j  parcel  of  the  sum  of 
30/.  in  the  first  count,  and  also,  as  to  the  second  count,  that  he  the  defen- 
dant was  in  embarrassed  circumstances,  and  indebted  to  the  plaintiff  in 
respect  of  the  causes  of  action  in  the  introductory  part  of  the  plea  men- 
tioned in  the  sum  of  54/.  Ids,  2c/.,  and  to  one  B.  in  a  certain  other  sum  of 
money,  and  was  unable  to  pay  the  plaintiff  and  B.  their  debts  in  full,  and 
thereupon  the  defendant  agreed  with  the  plaintiff  and  B.  to  pay  them 
respectively ;  and  the  plaintiff  and  B.  then  mutually  agreed  with  each  other 
and  the  defendant  to  accept  of  him  IO0.  in  the  pound  as  a  composition  upon 
and  in  full  satisfaction  and  discharge  of  their  respective  debts.  The  plea 
then  averred  readiness  and  willingness  to  pay,  with  a  tender  of  the  amount 
of  the  composition,  and  concluded  with  payment  of  it  into  Court.  The 
plaintiff  replied,  traversing  the  agreement  to  accept  the  composition  of  10^. 
in  the  pound  in  satisfaction  and  discharge ;  upon  which  issue  was  joined. 
At  the  trial  the  agreement  proved  was  to  accept  a  composition  of  IO0.  in  the 
pound,  payable  in  certain  sums  on  certain  days.  It  also  appeared  that 
default  had  been  made  in  payment  of  the  instalments.  The  learned  Judge, 
at  the  request  of  the  defendant's  counsel,  amended  the  plea  accordingly : 
Held,  that  the  plea,  as  amended,  was  bad,  even  after  verdict,  for  not  stating 
that  the  payments  were  made  at  the  precise  times  agreed  on,  or  at  least  a 
tender  made  of  them. 

Semhle,  that,  if  the  plea  had  been  that  a  new  mutual  agreement  between 
plaintiff,  defendant,  and  other  creditors,  binding  on  each  at  the  time  when 
it  was  made,  was  given  as  a  substitution  for,  or  in  satisfaction  of,  the  debt 
due  from  the  defendant  to  the  plaintiff,  such  plea  would  have  been  good, 
and  in  that  case  it  would  have  been  for  the  jury  to  decide  whether  the 
plaintiff  agreed  to  accept  the  agreement  itself,  not  the  performance  of  it,  as 
a  satisfaction  for  his  debt. 

A  Judge  at  Nisi  Prius  ought  not  to  amend  a  pleading,  if  the  effect  of  the 
amendment  would  be  to  render  the  pleading  demurrable. 

Debt.  The  iSrst  count  of  the  declaration  was  on  a  bill  of  exchange 
drawn  by  the  plaintiffs  upon  and  accepted  by  the  defendant  for 
payment  of  802.  The  second  count  was  on  a  similar  bill,  for 
payment  of  41/.  16^. 

Plea,  as  to  the  supposed  causes  of  action  in  the  first  count,  so 

(1)  Parks,  B.,  Alderson,  B.,  Eolfe,  B.,  and  Platt,  B. 
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Evans  far  as  the  same  relate  to  the  sum  of  iSl.  9s.  2d.,  parcel  of  the  som 
Powis.  ol  ^01.  in  the  first  count  mentioned,  and  as  to  the  supposed  causes 
of  action  in  the  second  count,  that  after  the  accruing  of  the  sup- 
posed causes  of  action  in  the  introductory  part  of  this  plea  men- 
tioned, and  before  the  commencement  of  this  suit,  to  wit,  on,  &c., 
the  defendant  was  in  bad  and  embarrassed  circumstances,  and 
indebted  to  the  plaintiffs  in  respect  of  the  causes  of  action  in  the 
(introductory  part  of  this  plea  mentioned,  in  a  certain  sum  of 
money,  to  wit,  the  sum  of  54L  19s.  2d.^  and  to  a  certain  other 
person,  to  wit,  one  Edwin  Bliss,  in  a  certain  other  large  sum  of 
money,  and  was  unable  to  pay  the  plaintiffs  and  the  said  E.  Bliss 
respectively  their  debts  aforesaid  in  full,  whereof  they  then  had 
notice,  and  thereupon,  to  wit,  on,  &c.,  the  defendant  then  offered 
and  agreed  with  the  plaintiffs  and  the  said  E.  Bliss  to  pay  to  them 
respectively,  and  the  plaintiffs  and  the  said  E.  Bliss  then  mutually 
[  *602  ]  agreed  *with  each  other  and  with  the  defendant  to  accept  of  him 
10s.  in  the  pound  as  a  composition  upon  and  in  full  satisfaction 
and  discharge  of  their  respective  debts.)  And  the  defendant 
further  saith,  that  the  composition  or  sum  of  10s.  in  the  pound 
on  the  said  sum  of  5U.  19s.  2d.  amounts  to  a  large  sum  of  money, 
to  wit,  the  sum  of  271.  9s.  Id.,  and  that  the  defendant  at  the  time 
of  makihg  the  agreement  in  this  plea  mentioned,  was,  and  always 
from  thence  hitherto  hath  been  and  still  is,  ready  and  willing  to 
pay  to  the  plaintiffs  the  said  composition  on  the  said  sum  of 
54Z.  19s.  2d.  And  the  defendant  further  saith,  that  after  the 
making  of  the  said  agreement,  and  before  the  commencement  of 
this  suit,  to  wit,  on  &e.,  he  the  defendant  was  ready  and  willing 
and  then  tendered  and  offered  to  pay  to  the  plaintiffs  the  said  sum 
of  271.  9s.  7d.,  being  the  composition  of  10s.  in  the  pound  on  the 
said  sum  of  541.  19s.  2d.,  to  receive  which  of  the  defendant  the 
plaintiffs  then  wholly  refused,  and  the  defendant  now  brings  here 
into  Court  the  said  sum  of  271.  9s.  7d,,  ready  to  be  paid  to  the 
plaintiffs  if  they  will  accept  the  same.     Verification. 

Replication,  that  the  defendant  did  not  agree  with  the  plaintifiis 
and  the  said  E.  Bliss  to  pay  them  respectively,  nor  did  the  plain- 
tiffs and  the  said  E.  Bliss  agree  with  each  other  and  with  the 
defendant  to  accept  of  him  10s.  in  the  pound  as  a  composition 
upon  and  in  full  satisfaction  and  discharge  of  their  respective 
debts,  viodo  et  forma :  upon  which  issue  was  joined. 

The  cause  was  tried  before  Parke,  B.,  at  the  London  sittings  in 
Trinity  Term,  1847,  when  the  evidence  adduced  did  not  support  the 
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plea,  but  the  agreement  proved  was  to  accept  a  composition  of  10«*  evahs 
in  the  pound  payable  in  certain  sums  on  certain  days.  It  appeared  powis. 
that  default  had  been  made  in  payment  of  the  instalments.  The 
defendant's  counsel  applied  for  leave  to  amend  the  plea  by 
making  it  conformable  to  the  evidence.  The  learned  Judge  per- 
mitted the  amendment,  and  a  verdict  was  *found  for  the  defendant.  [  «603  ] 
The  plea,  as  amended,  contained  the  following  allegations,  instead 
of  that  portion  of  the  above  plea  within  brackets :  {'*  first  and  second 
counts  mentioned,  and  to  a  certain  other  person,  to  wit,  one  Edwin 
Bliss,  in  a  certain  other  large  sum  of  money,  and  was  unable  to 
pay  the  plaintiffs  and  the  said  E.  Bliss  respectively  their  debts 
aforesaid  in  full,  whereof  they  then  had  notice,  and  thereupon,  to 
-wit,  on  &c.,  the  defendant  then  offered  and  agreed  with  the  plaintiffs 
and  the  said  E.  Bliss,  to  pay  to  the  plaintiffs  111.  16«.  lOd,  in  part 
of  the  said  debts  in  the  first  and  second  counts  mentioned,  and  to 
pay  to  the  plaintiffs  and  the  said  E.  Bliss,  and  the  plaintiffs  and 
the  said  E.  Bliss  then  mutually  agreed  with  each  other  and  with 
the  defendant,  that  the  defendant  should  pay  to  them,  and  they 
should  accept  of  him,  10«.  in  the  pound  as  a  composition  upon  and 
in  full  satisfaction  and  discharge  of  the  residue  of  the  plaintiffs'  said 
debt  and  of  the  debt  of  the  said  E.  Bliss,  at  the  times  and  in  manner 
following,  that  is  to  say,  51.  on  the  first  day  of  April,  51.  on  the  first 
day  of  May,  7/.  10«.  on  the  first  day  of  June,  101.  on  the  first  day 
of  July,  101.  on  the  first  day  of  August,  71.  10s.  on  the  first  day  of 
September,  51.  on  the  first  day  of  October,  and  5/.  on  the  first  day 
of  each  succeeding  month,  until  the  whole  should  be  paid.") 

J.  Brown  had  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground 
that  the  plea  as  amended  was  open  to  demurrer,  and  consequently 
the  amendment  ought  not  to  have  been  allowed. 

Bramwell  showed  cause :  -^w.  a. 

It  is  conceded  that  the  amendment  ought  not  to  have  been 
allowed,  if  its  effect  were  to  render  the  plea  bad  on  demurrer. 
But  the  amended  plea  is  good,  at  least  after  verdict.  There  is 
no  stipulation  that  the  original  debt  should  revive  on  default  in 
payment  of  the  instalments.  It  will  perhaps  be  argued  that  such 
a  *con8equence  follows  as  a  matter  of  law.  But  these  agreements  [  *^^  ] 
are  not  valid  merely  as  agreements  between  party  and  party,  but 
on  the  ground  that  each  of  the  creditors  consents  to  give  up  the 
right  which  he  has  of  enforcing  the  original  contract.     If  the 
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Evans       non-payment  of  an  instalment  were  to  render  the  agreement  void 

Powis.       q^^f^  the  particular  creditor  unpaid,  the  result  would  be,  that  the 

debtor  might  give  a  preference  to  any  one  creditor.     Cumber  v» 

Wane  (i)  has  no  application  to  the  present  case ;  for  in  that  case 

there  was  no  third  party  to  the  agreement. 

J.  Brown,  in  support  of  the  rule : 

On  default  in  payment  of  any  of  the  instalments,  the  original 
debt  revives,  though  there  be  no  express  stipulation  for  that  pur- 
pose. Such  is  the  legal  effect  and  construction  of  the  agreement. 
No  particular  words  are  requisite  to  make  a  condition  precedent  or 
subsequent :  1  Chit.  Plead.  331  (2) ;  Com.  Dig.  tit.  "  Condition " 
(A.  2).  The  terms  of  this  agreement  necessarily  imply  that  the 
original  debt  shall  remain  until  payment  of  the  composition.  The 
agreement  does  not  per  ae  extinguish  the  debt,  but  only  the  per- 
l«06]  formance  of  it.  *  *  In  Lynn  v.  Bn/^e  (3),  where  the  plaintiff 
declared  on  an  agreement  to  accept  from  the  defendant  a  composi- 
tion on  a  debt,  it  was  held  that  such  a  mere  accord  gave  no  new 
ground  of  action.    *     *     ♦ 

Cur.  adv.  rulL 

1 606  ]  The  judgment  of  the  Coubt  was  now  delivered  by 

Pabke,  £. : 

In  this  case  there  was  a  special  plea  of  accord  and  satisfaction  to 
a  part  of  the  first  count,  and  to  the  second.  On  the  trial,  the  plea 
was  not  proved,  and  the  plaintiffs  were  entitled  to  a  verdict ;  but 
on  the  application  of  the  defendant's  counsel,  I  permitted  an 
amendment.  The  pka  as  amended  was  proved,  and  the  question 
is,  whether  I  was  right  in  permitting  the  amendment 

It  was  admitted  on  both  sides,  and  very  properly  admitted,  that 
if  the  amendment  made  the  plea  demurrable,  I  ought  not  to  have 
made  it ;  and  for  this  reason,  that,  as  the  plea  stood,  the  plaintiffs 
would  have  succeeded,  and  had  the  costs  of  the  pleading  and  proof 
of  that  issue ;  but  when  amended  they  could  not  demur  to  the  plea» 
and  on  the  issue  which  they  were  bound  to  take  the  plea  would  be 
proved,  and  they  would  be  driven  to  a  motion  for  judgment  nou 
obstante  veredicto,  which,  when  obtained,  would  have  left  them 
without  the  costs  of  that  issue.  We  agree  that  no  amendment 
ought  to  be  allowed  which  would  make  a  bad  plea,  and  put  the 
plaintiffs  in  this  disadvantageous  condition. 

(1)  1  Str.  425.  (3)  3  E.  E.  381  (2  H.  Bl.  317). 

(2)  7th  ed. 
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The  qneation  then  is,  whether  the  plea,  as  amended,  was  Evans 
demurrable,  and  we  are  all  of  opinion  that  it  was.  (His  Lordship  powis. 
stated  the  amended  plea.) 

There  cannot  be  a  good  accord  and  satisfaction  of  the  whole  of  a 

liquidated  debt,  as  this  is,  by  payment  of  part,  unless  there  be  a 

^ood  consideration  for  giving  up  the  remainder;    consequently, 

when  the  plea  is  that  a  less  sum  was  given  in  satisfaction  for  a 

greater,  such  a  consideration  must  be  averred. 

In  this  case  the  consideration  for  relinquishing  the  residue  and  r  ^07  ] 
receiving  ten  shillings  in  the  pound  in  full,  is  the  binding 
engagement  of  another  creditor  to  receive  his  debt  in  the  same 
way.  Both  creditors  having  had  a  right  to  be  paid  in  full,  and 
each  a  chance  of  being  paid  more  than  the  other  if  he  pressed  the 
debtor,  each  mutually  agrees  with  the  other  to  forego  that  right 
and  chance,  and  be  content  with  less  ;  and  the  engagement  of  one 
creditor  to  take  a  smaller  sum,  is  the  consideration  for  the  engageijient 
of  the  other  to  do  the  same.  There  is,  therefore,  on  the  face  of  the 
plea  a  good  consideration  for  the  plaintiff's  abandoning  a  part  and 
taking  the  remainder.  In  that  respect  the  plea  is  good ;  but  the 
accord  as  to  the  remainder  is  that  the  satisfaction  shall  be  by 
certain  payments  at  certain  times,  and  unless  these  payments  are 
made  at  these  precise  times,  the  satisfaction  is  not  made  in  the 
manner  provided  for  by  the  accord.  The  plea  does  not  state  that 
the  payments  were  so  made,  and  therefore  is  bad. 

If  the  plea  had  been  that  a  new  mutual  agreement  between  the 
plaintiffs  and  defendant  and  the  other  creditors,  binding  on  each  at 
the  time  when  it  was  made,  was  given  as  a  substitution  for  or  satisfac- 
tion of  the  debt  due  from  the  defendant  to  the  plaintiff,  we  think  such 
a  plea  would  have  been  good,  on  the  authority  of  Comyns'  Digest, 
"  Accord  "  (B.  4),  Case  v.  Barber  (i),  Good  v.  Cheesman{2),  and  other 
authorities  referred  to  in  a  note  of  the  late  Mr.  Smith  in  the  first 
volume  of  "  Leading  Cases  "  (3) ;  this  not  being  a  mere  accord  between 
the  same  parties  with  mutual  promises,  but  a  new  agreement  with 
new  consideration  pleaded.  If  so,  the  question  would  have  been  for 
the  jury  to  decide  whether  the  plaintiff  agreed  to  accept  the  agreement 
itself,  not  the  performance  of  it,  as  a  satisfaction  for  his  debt,  so  that 
if  it  was  not  performed,  his  only  remedy  *would  be  by  an  action  for  [  •eos  ] 
the  breach  of  it,  and  not  a  right  to  recur  to  the  original  debt. 
Whether  such  a  plea  would  have  been  proved  is  very  doubtful. 

(1)  T.  Raym.  450;  T.  Jones,  158.  (3)  P.  150. 

(2)  36  E.  R.  574  (2  B.  &  Ad.  328). 
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Byams  But  this  plea  is  not  so  framed — it  is  a  plea  of  accord,  not  to  t-ake 

Powis.  the  new  agreement,  but  the  payment  of  ten  shillings  in  the  pound 
on  the  balance  at  the  stipulated  times  in  satisfaction,  and  satis- 
faction should  have  been  averred  by  payments  agreed  upon  by  the 
accord,  or  at  least  a  tender  of  such  payments  should  have  been 
alleged.  This  not  having  been  done,  this  plea  is  bad,  and  con- 
sequently I  ought  not  to  have  made  the  amendment.     Therefore, 

this  rule  must  be  absolute. 

Rule  absolute. 


IN  THE  EXCHEQUER  CHAMBER 


1W7.  BAILDON  V.  WALTON. 

Dec.  2. 

(1  Ex.  617—633;  S.  C.  17  L.  J.  Ex.  357.) 

'-        -^  In  an  action  by  an  executor,  for  money  lent  by  bis  testatrix  to  the  defen- 

dant more  than  six  years  before  the  commencement  of  the  suit,  to  which 
there  was  a  plea  of  the  Statute  of  Limitations,  it  was  proved,  that,  within 
six  years  before  the  commencement  of  the  suit,  the  plaintiff  filed  a  bill 
against  the  defendant  for  a  discovery  and  account,  and  the  defendant  in  his 
answer  admitted  the  payment  by  him  to  the  testatrix  of  half-yearly  pay- 
ments of  8^  10«.  each,  down  to  a  period  within  the  six  years ;  but  all^^ 
that  they  were  paid,  not  as  interest  upon  a  debt,  but  by  way  of  annuity  for 
the  life  of  the  testatrix,  in  pursuance  of  an  agreement  made  between  them 
at  a  period  when  the  testatrix  gave  the  defendant  a  sum  of  340/. :  Held, 
that  the  jury  were  at  liberty  to  reject  the  latter  part  of  the  statement,  and 
that  the  answer  might  be  construed  by  them  merely  as  admitting  the  pay- 
ment of  the  money,  and  that  the  appropriation  of  it,  as  interest  upon  the 
debt  sued  upon,  might  be  proved  by  other  evidence. 

Erbor  on  a  bill  of  exceptions.  The  action  was  in  assumpsit  for 
money  lent  by  the  testatrix  to  the  defendant,  for  interest  thereon,, 
and  on  an  account  stated  with  the  testatrix,  stating  a  promise  to  the 
testatrix  in  her  lifetime.  The  declaration  also  contained  similar 
counts,  stating  a  promise  to  the  plaintiff  as  executor,  and  also  a 
count  upon  an  account  stated  with  the  plaintiff  as  executor.  Pleas, 
nan  assumpsit,  and  the  Statute  of  Limitations. 

The  cause  came  on  for  trial  before  Pollock,  G.  B.,  at  the  Middle- 
sex  sittings  after  Michaelmas  Term,  1844. 

The  plaintiff's  counsel  gave  sufficient  evidence  in  support  of  the 
affirmative  of  the  issue  joined  on  the  plea  of  non  assumpsit,  so  far  as 
the  same  related  to  the  first  three  counts  of  the  declaration.  In 
support  of  the  affirmative  of  the  residue  of  that  issue,  and  also  of 
the  issue  joined  on  the  plea  of  the  Statute  of  Limitations,  they  proved 
the  following  facts :    The  testatrix,  Elizabeth  Craven,  died  on  the 
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19th  June,  1848,  before  the  commencement  of  this  suit.  She  never 
was  married.  In  the  year  1817,  the  defendant  wrote  and  sent  to  her 
a  letter  containing  the  following  passage:  "I forgot  to  say  I  shall 
allow  yon  5  per  cent,  for  the  money,  and  perhaps  in  my  next  I  shall 
send  you  proposals  for  sinking  it  if  you  wish."  On  the  14th 
December,  1817,  the  defendant  wrote  and  sent  to  the  testatrix 
another  letter,  in  which  he  stated  as  follows : 

''  Deab  Miss  Craven, — I  have  received  the  parcel,  and  suppose 
all  is  right,  but  I  have  not  had  time  to  look  them  *over.  The 
former  parcel  of  half-bills  were  for  2852.  I  will  acknowledge  the 
whole  amount  when  I  next  write  to  you,  and  at  which  time  I  will 
send  you  my  proposals." 

On  the  2nd  December,  1818,  the  defendant  wrote  and  sent  to  the 
testatrix  the  following  letter  : 

"  I  shall  not  say  anything  about  your  uncle  and  the  money  now  ; 
you  might  easily  have  evaded  the  question.  However,  when  I  see 
you,  I  will  make  an  arrangement  respecting  it.  On  the  other  half 
of  this  letter  I  send  you  a  statement  as  a  memorandum,  which  you 
can  cut  off ;  it  is  up  to  Midsummer  Day,  so  your  interest  will  now 
be  due  again  very  soon,  and  the  interest  up  to  that  time,  as  near  as 
I  could  calculate,  was  81.  I  have  put  2Z.  to  the  interest,  which  will 
now  make  the  whole  debt  800/.,  so  you  will  have  to  receive  7Z.  10«. 
at  Midsummer  and  Christmas,  which  will  be  5  per  cent.,  or  15L  per 
year." 

On  the  other  half-sheet  of  this  letter  was  written  the  following 
memorandum  of  account : 

1818.  £    8.  d. 

June  26,  To  interest       8    0    0 

Cash    ..200 

Balance     .  290    0    0 


Baildon 

V. 

Walton. 


JE300    0     0 


1817.                            £ 

«. 

d. 

Oct.  1,  By  bank  note    25 

0 

0 

Nov.  25.  Ditto     .      .    80 

0 

0 

Dec.  16,  Ditto     .      .  285 

0 

0 

Jane  25,  Interest  and 

cash        .    10 

0 

0 

£300 

0 

0 

On  the  21st  June,  1819,  the  defendant  wrote  and  sent  to  the 
testatrix  a  memorandum  signed  by  him,  as  follows  : 

"  Received  of  Miss  Craven,  21st  June,  1819,  the  sum  of  twenty 

pounds. 

**  Thomas  W.  Walton.'* 


[•618] 
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Baildon  On  the  27th  August,  1819,  he  sent  her  a  similar  memorandom, 

Waltow.     expressing  the  receipt  by  him  from  her,  on  that  *day,  of  another 
[  'Ci^  ]      sum  of  201.     On  the  7th  September,  1819,  the  defendant  wrote  and 
sent  to  the  testatrix  a  letter,  in  which  was  the  following  passage : 

"  I  have  sent  the  amount  of  your  half-year's  interest.  There  is 
21.  I  advanced  last  Christmas  to  make  up  the  even  sum,  which 
I  shall  deduct  at  some  future  period,  but  never  mind  it  at  present. 
I  send  you  seven  pounds,  and  will  give  you  the  ten  shillings  when  I 
see  you." 

Again,  on  the  25th  July,  1820,  the  defendant  wrote  to  her  as 

follows : 

"  London,  July  25th,  1820. 

"You  will  please  say  when  you  shall  want  your  interest,  and  I 
will  send  it." 

On  the  2l8t  June,  1822,  he  wrote  to  her  as  follows  : 

"  London,  June  21st,  1822. 

"  I  am  going  about  three  weeks'  journey  into  Kent,  and  when  I 
return,  shall  send  your  half-year's  interest,  or  else  pay  it  you  when 
I  am  round  in  the  latter  end  of  August.  If  you  should  want  any 
money,  of  course  you  will  apply  to  Laxon  for  what  you  want  till  I 
see  you.  I  think  you  told  me  that  the  200Z.  was  to  be  paid  in  this 
spring ;  has  it  been  so  ?  It  is  not  improbable  that  I  may  want  it, 
as  I  am  now  about  a  business,  but  have  concluded  nothing  positive 
about  it" 

On  the  26th  August,  1822,  the  defendant  again  wrote  to  her 

as  follows : 

*'  London,  August  26th,  1822. 

"  I  hope  you  have  not  failed  to  make  the  application  for  the 
money,  as  I  directed  you,  for  I  must  know  if  I  am  to  be  on  a 
certainty ;  it  will  not  do  to  be  disappointed  of  it,  when  I  have  given 
my  securities  for  taking  the  business." 

[  C20  ]  On  the  24th  December,  1881,  the  defendant  wrote  and  sent  to 

her  the  following  note : 

"  Miss  Craven  will  receive  61.  10«.  with  this,  and  she  will  be  kind 
enough  to  send  her  address  when  she  writes. 
"  Derby,  December  24,  1831." 

A  bill  in  Chancery,  filed  by  the  plaintiff  against  the  defendant, 
dated  16th  December,  1848,  and  the  defendant's  answer  thereto. 
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sworn  on  the  28th  February,  1844,  were  also  given  in  evidence  on  the  Baildok 
part  of  the  plaintiff.  The  bill  set  forth,  that  previously  to  and  in  the  waltok. 
month  of  December,  1818,  the  defendant  was  indebted  to  the 
testatrix  in  the  sum  of  800Z.,  for  money  lent  by  her  to  him  at 
various  times,  together  with  interest  thereon ;  that  in  December, 
1818,  it  was  agreed  between  them  that  the  whole  amount  of  the 
debt  so  due  from  the  defendant  to  the  testatrix  should  be  ascer- 
tained, and  the  whole  balance  then  due  should  thenceforth  bear 
interest  at  51.  per  cent,  per  annum,  and  that,  in  pursuance  of  such 
agreement,  the  defendant  wrote  and  sent  to  her  the  letter  of  the 
2nd  December,  1818,  and  the  statement  of  account  annexed  to 
it.  That  on  the  21st  June,  1819,  and  27th  August,  1819, 
the  testatrix  made  to  the  defendant  further  advances  of  201. 
each,  for  which  he  gave  her  the  acknowledgments  dated  on 
those  days  respectively ;  that  it  was  at  the  .time  agreed  between 
them,  that  these  two  sums  of  20Z.  should  also  bear  interest  at  51. 
per  cent,  per  annum;  and  that,  from  the  25th  December,  1819, 
interest  at  that  rate  on  the  whole  debt  of  840Z.  should  be  paid  by 
the  defendant  to  the  testatrix  on  the  24th  June  and  25th  December 
in  each  year ;  and  that  in  pursuance  thereof  the  sum  of  SI.  10«. 
was  duly  and  regularly  paid  to  the  testatrix,  half-yearly,  down  to 
Midsummer,  1881,  by  a  Mr.  Laxon,  a  surgeon  at  Coventry,  as  the 
agent  and  by  the  desire  and  on  the  behalf  of  the  defendant,  the 
last  payment  being  made  on  the  8th  July,  1831.  That,  on  or 
shortly  after  the  25th  December,  1825,  *the  defendant  sent  to  the  [  *62l  ] 
testatrix  a  form  of  receipt  which  she  was  to  give  for  the  interest 
then  due,  and  thereafter  to  accrue  due,  as  follows:  ''82.  10«. 
Received  of  Mr.  Wm.  Laxon  the  sum  of  81.  10«.,  being  half  a  year's 
interest  due  to  me  from  Mr.  Thomas  Wedgwood  Walton.  Dec.  25, 
1825.  Elizabeth  Cbavbn  ; "  which  form  of  receipt  the  testatrix 
afterwards  gave  to  Mr.  Laxon  until  1881.  That,  on  the  24th 
December,  1881,  the  defendant  remitted  to  the  testatrix  the  sum  of 
8/.  10«.  in  cash,  as  the  half-year's  interest  on  the  840Z.,  due  25th 
December,  1881,  inclosed  in  the  note  set  forth  ante,  p.  784.  The 
bill  then  alleged  that  the  defendant,  with  the  view  of  preventing 
the  representatives  of  Miss  Graven  from  enforcing  payment  of  the 
debt  after  her  death,  (knowing  that  she  would  not  call  it  in  during 
her  life,  if  the  interest  were  regularly  paid),  determined  to  make  all 
future  payments  of  interest  to  the  testatrix  by  himself  in  person, 
and  without  the  presence  of  any  witness,  and  always  in  coin  or  bank- 
notes, which  he  did  accordingly,  down  to  the  month  of  January, 
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Baildok  1843  ;  which  payments  were  regularly  entered  in  books  of  account 
Waltoh.  kept  by  the  testatrix,  who  died  on  the  19th  June,  1843,  without  ever 
having  received  payment  of  the  340L,  which  still  remained  unpaid, 
together  with  all  the  subsequent  interest.  The  bill  further  alleged, 
that  the  plaintiff  had  discovered  that  the  defendant  had  in  his 
possession  an  acknowledgment  in  writing  of  the  said  debt  of  340/., 
signed  by  him,  which  was  intended  to  have  been  sent  to  the 
testatrix,  if  she  had  required  it,  on  which  were  indorsed  by  the 
defendant  the  several  payments  made  by  him  for  interest  subse- 
quently to  the  1st  January,  1838,  and  which  the  plaintiff  had  in 
vain  applied  to  the  defendant  to  deliver  up  to  him.  The  bill  then 
prayed  a  discovery  and  account 

The  defendant,  by  his  answer,  stated  that  the  testatrix  (who  was 
the  sister-in-law  of  a  gentleman  to  whom  the  defendant  .had  been 
apprenticed)  had  from  time  to  time  offered  and  persuaded  him  to 
[  *^^  1  accept  donations  of  sums  of  money,  *as  testimonies  of  her  regard 
for  him,  which  were  given  to  him  as  actual  gifts,  and  without  any 
understanding  or  expectation  that  they  were  ever  to  be  repaid ;  and 
'  that  in  the  year  1819  the  defendant,  feeling  that  she  had  lessened 
her  income  by  withdrawing  from  investments  the  monies  she  had 
so  given  to  him,  arranged  with  her  that  he  should,  during  her 
life,  save  her  harmless  as  to  any  diminution  of  income,  by  paying 
her  annually,  by  half-yearly  payments,  in  the  shape  of  an  annuity, 
and  not  as  payments  of  interest,  the  amount  which  she  would  have 
received  for  interest  in  case  the  full  amount  of  such  gifts  had  been 
laid  out  at  5L  per  cent. ;  that  she  acquiesced  in  such  arrangement ; 
and  that,  in  accordance  therewith,  the  defendant  ascertained  the 
amount  of  the  said  gifts  to  be  S40Z.,  and  accordingly  paid  to  the 
testatrix  the  sum  of  17Z.,  by  half-yearly  payments  of  8i.  10s.  each, 
down  to  her  death,  first  through  the  hands  of  Mr.  Laxon,  and 
afterwards,  from  1831,  by  letter  or  parcel.  The  answer  then  denied 
the  existence  of  any  acknowledgment  in  writing  for  the  alleged  debt 
of  3401.  In  a  schedule  to  the  answer  were  set  forth  the  receipts 
given  half-yearly  by  the  testatrix  to  Mr.  Laxon,  from  January, 
1828,  to  June,  1828. 

The  LoBD  Chibf  Babon,  in  summing  up,  told  the  jury,  in  sub- 
stance,  that  &e  defendant's  answer  was  a  sufficient  acknowledgment, 
within  Lord  Tenterden's  Act,  9  Geo.  IV.  c.  14,  to  take  the  case  out 
of  the  Statute  of  Limitations,  if  the  rest  of  the  evidence  satisfied 
them  that  the  payments  made  by  the  defendant  were  in  the  nature 
of  interest  upon  a  loan  of  money  to  him,  and  that  the  monev  was 
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not  a  gift ;  and  the  jury  fonnd  a  verdict  for  the  plaintiff,  damages      ^aildok 
340/.,  leave  being  reserved  to  the  defendant  to  move  to  enter  a      Walton. 
nonsuit,  if  the  Court  of  Exchequer  should  be  of  opinion  that  there 
was  no  sufficient  acknowledgment  to  take  the  case  out  of  the 
statute ;  and  also  to  the  plaintiff  to  move  to  increase  the  damages 
by  the  amount  of  the  interest  accrued  due  since  the  death  of  the 
testatrix.     Eules    iuhI    for    these    ^purposes    were    subsequently       C  *^^  ^ 
obtained;  upon  the  discussion  of  which,  it  was  arranged  that 
judgment  should  be  signed  for  the  defendant;    that  the  plaintiff 
should  be  at  liberty  to  tender  a  bill  of  exceptions  upon  the  evidence 
adduced  by  him,  and  upon  such  summing  up,  as  should  raise  the 
question  under  the  plea  of  the  Statute  of  Limitations,  as  if  done  at 
the  trial ;  and  that,  if  the  court  of  error  should  award  a  renin'  iU 
noroy  judgment  should  be  entered  for  the  plaintiff,  with  364Z.  13^.  8//. 
damages,  and  costs  ;  and  a  rule  was  drawn  up  accordingly. 

A  bill  of  exceptions  was  thereupon  drawn,  and  sealed  by  the  Lord 
Chief  Babon,  stating,  as  the  ground  of  exception,  that  his  Lordship 
had  directed  the  jury  that  the  evidence  adduced  by  the  plaintiff  was 
not  legal  or  sufficient  evidence  to  entitle  him  to  a  verdict  on  the 
issue  joined  on  the  plea  of  non  aasttvipsit,  so  far  as  it  related  to  the 
last  four  counts  of  the  declaration,  nor  on  the  issue  joined  on  the 
plea  of  the  Statute  of  Limitations ;  and  a  writ  of  error  was  sued  out 
thereon  by  the  plaintiff,  which  was  argued  in  this  Court  (i)  in 
Hilary  Vacation,  1847. 

The  plaintiff's  points  for  argument  were  as  follows :  First,  that 
the  jury  were  entitled,  if  they  thought  fit,  to  believe  one  part  of  the 
answer  of  the  defendant,  and  to  disbelieve  the  other. 

Secondly,  that  they  might,  therefore,  believe  that  he  periodically 
transmitted,  as  stated  in  his  answer,  the  sums  mentioned  in  that 
behalf,  but  might  not  believe  that  any  gift  had  been  made  by  the 
testatrix  to  him. 

Thirdly,  that,  from  the  fact  of  the  periodical  transmission  of  such 
sums,  joined  with  evidence  independent  of  the  answer,  the  jm*y 
might,  if  they  thought  fit,  infer  that  the  said  sums  were  paid  as 
interest  in  r-espect  of  a  loan. 

Fourthly,  that,  if  they  so  inferred,  they  might  infer  a  promise 
made  within  six  years  of  the  bringing  of  the  action. 

On  these  grounds,  the  plaintiff  in  error  contends,  that  he  is       [  624  ] 
entitled  to  reverse  the  judgment  below,  consistently  with  the  doctrine 

(1)  February  7th,  before  Wilde,  Maule,  J.,  Wiglitinan,  J.,  Cresswell, 
Oh*  J.,   Patteson,  J.,   Coleridge,  J.,      J.,  Erie,  J.,^and  Williams,  J. 
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Baildox      that  an  admission  of  payment  of  interest,  to  defeat  the  Statute  of 
Waltox.     Limitations,  must  be  made  in  \^riting,  signed  by  the  party  making 
the  admission.    But 

Fifthly,  the  plaintiff  in  error  will  contend,  if  necessary,  that  sach 
a  doctrine  cannot  be  supported. 

The  defendant's  points  were :  That  there  was  not  sufficient  evi- 
dence to  be  left  to  the  jury  in  support  of  the  affirmative  of  the  first 
issue,  so  far  as  it  related  to  the  last  four  counts  of  the  declaration, 
or  of  the  second  issue ;  and  that  the  opinion  and  direction  of  the 
learned  Chief  Babon  were  correct.  That  any  acknowledgment  to 
take  a  case  out  of  the  Statute  of  Limitations  must  be  in  writing, 
signed  by  the  party  making  it.  That  such  acknowledgment  must 
be  construed  by  the  Court  and  not  by  a  jury;  and  mast  either 
contain  an  express  promise  to  pay  the  debt  sought  to  be  recovered, 
or  be  an  acknowledgment  from  which  the  Court  can  imply  such  a 
promise.  That  no  such  promise  can  be  implied  from  the  acknow- 
ledgment contained  in  the  defendant's  answer.  That  no  promise 
can  be  implied  from  the  compulsoiy  acknowledgment  contained  in 
an  answer  in  Chancery. 

J'JlliSy  for  the  plaintiff  in  error  : 

It  is  not  sought,  in  the  present  case,  to  extract  from  the  answer  iu 
Chancery  an  acknowledgment  of  the  debt.  Nay,  it  is  not  even  sought 
to  extract  from  it  an  acknowledgment  of  an  antecedent  payment  of 
interest  upon  the  debt ;  for,  strictly  speaking,  the  payment  of 
interest  is  not  acknowledged  therein,  but  denied.  The  plaintiff 
seeks  only  to  obtain  from  the  answer  the  admitted  fact  of  the 
periodical  transmission  by  the  defendant  to  the  testatrix  of  sums 
amounting  to  5/.  per  cent,  per  annum  on  the  alleged  debt.  The 
case  of  WilUs  v.  Newham{i),  therefore,  on  which  reliance  will  be 
r  *625  ]  placed  for  the  defendant  *is  inapplicable.  That  case  decided,  that 
part  payment  of  principal  or  payment  of  interest,  if  proved  by  the 
admission  of  the  debtor,  must  be  by  an  acknowledgment  in  writing, 
and  signed  by  him.  But  this  is  not  an  acknowledgment  of  pay- 
ment, and  therefore  not  within  the  subject-matter  of  that  decision : 
if  it  were,  it  would  satisfy  that  decision,  for  it  is  in  writing,  and 
signed  by  the  defendant.  If,  in  this  case,  the  plaintiff  had  no 
evidence  but  the  answer,  he  would  no  doubt  fail,  according  to  all 
the  cases :  see  Owen  v.  Wollei/  (2),  and  the  other  authorities  cited  in 

(1)  3  Y.  &  J.  519  [oTerruled  by      L.  J.  Ex.  238.— A.  C.]. 
Cleave  v.  Jones  (1851)  6  Ex.  573,  20  (2)  Bull.  N.  V,  149. 


VOL.  Lxxiv.]        1847.    EX.  CH.     1  EX,  625— G26.  789 

the  notes  to  1  Wms.  Saund.  64  g.  But  he  first  proves  an  actual  baildon 
debt  by  the  other  evidence,  if  the  jury  think  fit  so  to  interpret  the  wamon. 
facts,  as  in  this  case  they  did.  Then  the  answer  snppHes  the 
further  fact,  that  the  defendant  periodically  transmitted  the  same 
sum  down  to  Christmas,  1842.  It  is  true,  the  defendant  adds,  that 
this  was  not  properly  a  debt,  or  payment  of  interest  in  respect  of 
one,  but  in  fact  a  life  annuity.  But  the  jury  were  not  bound  to 
believe  the  whole  of  the  statement,  and  might  reject  that  part: 
1  Phill.  Evid.  862  ;  1  Stark.  Evid.  335.  If  they  believe  the  fact  of 
the  transmission  of  the  money,  but  disbelieve  the  assertion  as  to 
its  character,  it  is  as  if  the  document  had  contained  the  former 
statement  only.  Suppose,  in  February,  1844,  the  defendant  had 
written  a  letter  to  the  intestate,  stating  that  he  had  sent  her  8Z.  10s. 
every  half-year  down  to  Christmas,  1842 ;  might  you  not  couple 
that  with  other  evidence  to  show  the  character  of  that  act  ?  This 
has  really,  therefore,  nothing  to  do  with  the  question  whether 
an^  acknowledgment  of  payment  of  the  debt  must  be  in 
writing;  and  the  present  case  is  entirely  consistent  with  the 
decision  in  Willis  v.  Newham.  If  this  be  an  acknowledgment,  the 
rule  of  law  there  laid  down  is  satisfied ;  if  it  be  not,  that  case  is 
inapplicable.  In  truth,  the  defendant  says  it  is  no  acknowledg- 
ment, because  an  admission  of  payment  in  "^the  character  of  interest  [  *626  j 
cannot  be  extracted  from  the  instrument.  The  fact  is,  the  payment 
is  the  acknowledgment  of  the  debt,  not  the  admission  of  that 
payment.  It  is  an  admission  of  an  acknowledgment;  and  therefore 
it  is  that  it  is  as  well  proved  by  a  stranger  as  by  the  defendant's 
own  statement ;  whereas  an  acknowledgment,  as  such,  derives  its 
essence  from  its  coming  from  the  defendant.  [He  also  cited 
Waters  v.  Tompkins  (i),  Edan  v.  Dudjicld  (2),  and  Bevan  v. 
Oething  (3).] 

But,  secondly,  the  decision  in  WiUis  v.  Newltam  cannot  be 
supported.  The  proviso  in  the  9  Geo.  IV.  c.  14,  s.'l,  is  express, 
that  "nothing  therein  contained  shall  take  away  or  lessen  the 
eSect  of  any  payment  of  any  principal  or  interest  made  by  any 
person  whatsoever."  And  even  if  that  proviso  has  the  narrow 
operation  attributed  to  it  in  Willis  v.  Newham,  the  case  is  not 
within  the  enacting  part  of  the  section,  for  it  is  not  an  "  acknow- 
ledgment or  promise  by  words  only."  Again,  the  mischief  contem- 
plated by  the  statute  was,  that  an  acknowledgment  of  the  existence 

(1)  41  E.  R.  827  (2  Cr.  M.  &  R.  723).      p.  &  D.  656). 

(2)  5d  B.  E.  258  (1  a  B.  307  ;  4  (3)  61  E.  E.  382  (3  Q.  B.  740). 
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Baildon  of  the  debt  might  easily  be  misconstrued  or  perverted.  Bat  *the 
Walton,  mere  admission  of  the  naked  fact  of  payment — i.e.  of  the  handing 
[  •62T  1  over  of  money— is  very  little,  if  at  all,  liable  to  such  a  danger. 
The  only  means  of  possible  mischief,  in  respect  to  it,  is  by  giving 
oral  evidence  of  the  puqwse  for  which  it  is  handed  over ;  bat  this 
the  cases  say  may  be  done.  Haydon  v.  Williams  (i)  shows  that  you 
may  give  secondary  evidence  of  a  lost  written  acknowledgment. 
AVliy  should  it  not  equally  satisfy  the  statute,  if  the  defendant 
admitted  it,  though  not  lost,  in  order  to  save  expense?    ♦     *     ♦ 

Peacock,  contra  : 

It  is  contended  on  the  other  side,  that  the  defendant's  answer  is 
admissible  in  the  same  manner  as  any  other  admission  the  defen- 
dant  might  have  made,  to  prove  the  fact  of  payment  of  interest ; 
and  that  the  jury  were  at  liberty  to  believe  a  part  and  reject  the 
rest,  as  in  the  case  of  any  other  acknowledgment.  But  the 
defendant  contends,  that  when  a  document  is  tendered  as  an 
acknowledgment  under  this  Act,  to  take  the  debt  out  of  the  Statute 
of  Limitations,  no  part  of  it  can  be  rejected  ;  and  that  if  it  is  to  be 
considered  as  an  acknowledgment  in  writing,  the  construction  of 
it  is  for  the  Court,  and  not  for  the  jury:  Morrell  v.  FTith{t)^ 
liarchell  v.  Church  (3) ;  and  if  on  the  face  of  it  the  Court  cannot 
infer  a  promise  to  pay,  it  is  not  suflScient  for  that  purpose.  The 
words  of  the  statute  are,  that ''  no  acknowledgment  or  promise  by 
words  only"  shall  be  deemed  sufficient  evidence  to  avoid  the 
Statute  of  Limitations,  unless  such  acknowledgment  or  promise 
[  •62S  ]  **  shall  be  in  writing,  and  signed  by  the  party  ♦chargeable  thereby : 
provided,  that  nothing  herein  contained  shall  alter  or  take  away  or 
lessen  the  effect  of  any  payment  of  any  principal  or  interest  by  any 
person  whatsoever."  Now  the  effect  of  payment  of  interest  is  very 
different  from  the  effect  of  a  written  acknowledgment;  for  the 
latter  binds  only  the  party  making  it,  whereas  payment  of  interest 
l)inds  a  co-contractor  (4)  also,  though  made  without  his  concurrence* 
US  in  fraud  of  him  :  Burleigh  v.  Stott(5),  Wyati  v.*  Ilodson  (6).  lu 
irUlis  V.  Neivham,  Garrow,  B.,  refers  to  the  case  of  an  account 
current,  in  which  the  party  charges  himself,  and  takes  credit  for 
13ayments  made  by  him.    He  says,  ''  It  was  said,  shall  not  this  be 

(1)  33  E.  R.  415  (7  Bing.  163;  4  mentAct,  1856(19  &  20  Vict  c.  97). 
Moo.  &  P.  81 1).  B.  14.— A.  C. 

(2)  49  R.  R.  659  (3  M.  &  W.  402).  (5)  32  R.  R,  334  (8  B.  &  C.  36). 

(3)  9  Car.  &  P.  109.  (6)  34  R.  R.  724  (8  Bing.  209;    I 

(4)  bee  now  Mei*cun tile  Law  Ameud-  Moo.  &  So.  442). 
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evidence  he  took  the  case  out  of  the  Statute  of  Limitations?    I      Baildoit 

answer,  no,  because  the  Act  says  the  defendant  shall  not  be  charged     waltov. 

except  by  an  acknowledgment  in  writing,  signed  by  him.*'     [He 

also  cited  Clarke  v.  Alexander  (i)  and  Tippctts  v.  Heane  (2).]     The       [  629  ] 

statute  says,  that  ''  no  acknowledgment  by  words  only  "  shall  be 

deemed  sufficient  evidence  to  defeat  the  Statute  of  Limitations; 

that  is,  no  acknowledgment  of  anything  by  words  only.    Here, 

however,  there  is  nothing  by  parol ;  there  is  no  evidence  whatever 

of  x):i>yment  within  the  six  years,  but  the  answer  in  Chancery ;  and 

the  construction  of  that  is  for  the  Court,  who  are  to  look  at  the 

whole  instrument,  and  draw  their  conclusion  from  the  whole.    Now 

the  defendant,  though  he  admits  a  payment  of  money,  says  at  the 

same  time  that  he  paid  it  as  an  annuity,  and  not  as  a  payment  of 

interest.    How  can  that  be  taken  or  used  as  an  acknowledgment  of 

a  payment  by  way  of  interest?    The  decision  in  Willis  v.  Newliam 

was  after  much  deliberation  ;  it  was  in  accordance  with  the  opinion 

of  Bayley,  J.,  who  tried  the  cause,  and  the  Court  will  not  lightly 

depart  from  it. 

Ellis,  in  reply : 

The  argument  on  the  other  side  has  throughout  confounded  that 

which  is  given  as  an  acknowledgment  of  the  debt,  with  that  which 

is  given  merely  as  evidence  of  one  fact  which  tends  to  prove  an 

acknowledgment  of  a  debt  by  payment.     No  doubt,  where  a  written 

instrument  contains  an  acknowledgment  of  the  debt,  it  is  to  *be      [  *630] 

construed  by  the  Court,  and  taken  altogether;  but  this  answer  is 

not  used  for  that  purpose. 

Cnr.  adv.  ivlt. 

The  judgment  of  the  Court  was  now  delivered  by 

WiLDB,  Ch.  J. : 

This  was  an  action  brought  by  Francis  Baildon,  as  executor  of 
Elizabeth  Craven,  against  Thomas  Wedgwood  Walton,  for  money 
lent  by  the  testatrix  to  the  defendant,  for  interest,  and  money  due 
on  an  account  stated  with  the  testatrix,  laying  the  promise  to  pay 
to  the  testatrix.  There  was  a  similar  set  of  counts  on  promises  to 
the  executor,  and  a  count  on  an  account  stated  with  the  executor. 
The  defendant  pleaded  non  assumpsit,  and  that  the  causes  of  action 
did  not  accrue  within  six  years. 

The  case  was  tried  before  the  Lord  Chief  Baron,  at  the  sittings 

(1)   i;J  L.  J.  C.  P.  133.  (2)  40  R.  B.  549  (I  Cr.  M.  &  R.  252). 
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Baildon  in  Middlesex,  after  Michaelmas  Term,  1844,  when  a  bill  of  exceptions 
Walton,  was  tendered  to  the  direction  of  the  learned  Jadge,  which  bill  stated 
that  the  counsel  for  the  plaintiff  gave  legal  and  sufficient  evidence 
in  support  of  the  affirmative  of  the  issue  first  joined,  so  far  as  the 
same  relates  to  the  first  three  counts.  It  then  proceeds  to  state 
certain  letters  and  other  documents  written  by  the  defendant,  and 
sent  by  him  to  the  testatrix.  (His  Lordship  stated  them,  as  ante, 
p.  783.)  The  bill  of  exceptions  then  sets  out  a  bill  in  equity, 
exhibited  by  the  plaintiff  against  the  defendant,  and  his  answer. 
The  bill  charged,  that  the  defendant  borrowed  of  Elizabeth  Craven, 
at  different  times,  money  amounting  in  the  whole  to  840Z.,  and  that 
he  paid  interest  for  it  at  the  rate  of  51.  per  cent,  per  annum,  by 
half-yearly  payments,  down  to  the  25th  of  December,  1842,  and 
that  Elizabeth  Craven  died  on  the  19th  of  June,  1843.  The 
defendant,  by  his  answer,  denied  that  he  had  ever  borrowed  any 
money  of  Elizabeth  Craven,  but  stated  that  she  had  at  different 
times  made  him  presents  of  money,  amounting  in  the  whole  to 
340Z.,  and  that  he  had  paid  to  her  half-yearly  51.  per  cent,  on  that 
[  *63i  ]  sum,  not  *as  interest,  but  as  an  annuity,  in  consideration  of  her 
having  given  him  the  money ;  and  that  the  last  of  such  payments 
was  made  on  the  25th  of  December,  1842.  It  was  insisted  for  the 
plaintiff,  that  this  evidence  was  sufficient  to  entitle  the  jury  (if  they 
should  think  fit)  to  find  a  verdict  for  the  plaintiff  on  the  first  issue, 
as  far  as  it  related  to  the  last  four  counts,  and  on  the  issue  secondly 
joined.  The  learned  Judge  ruled  that  it  was  not  sufficient  for  that 
purpose,  and  directed  the  jury,  as  to  the  last  four  counts,  and  as 
to  the  issue  on  the  Statute  of  Limitations,  to  find  a  verdict  for  the 
defendant,  whereupon  a  bill  of  exceptions  was  tendered. 

The  case  was  argued  after  last  Hilary  Term,  by  Mr.  T.  F.  Ellis 
for  the  plaintiff  in  error,  who  contended  that  there  was  sufficient 
evidence  (as  stated  in  the  bill  of  exceptions)  of  an  original  debt 
from  the  defendant  to  the  testatrix,  and  of  payment  of  8L  10«. 
half-yearly,  for  interest,  down  to  a  certain  period,  and  that  the 
only  fact  to  be  supplied  was  the  continuance  of  such  payments 
within  six  years;  that  the  defendant's  answer  in  writing,  and 
signed  by  him,  admitted  the  payment  of  8Z.  10«.  half-yearly,  down 
to  the  25th  of  December,  1842;  and  although  in  that  answer  he 
added  that  the  payments  were  not  made  for  interest  on  a  debt,  and 
that  no  debt  ever  existed,  the  jury  were  at  liberty  to  reject  the 
latter  part,  and  find  from  the  other  evidence  that  the  payments 
were  made  for  interest  on  a  debt. 
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On  the  other  hand,  it  was  contended  by  Mr.  Peacock  for  the      Ba^ildok 
defendant  in  error,  that  the  jury  could  not  reject  any  part  of  the      Walton. 
statement  in  the  answer,  for  that  the  statute  9  Geo.  lY.  c.  14,  says 
that  "  no  acknowledgment  by  words  only  shall  be  deemed  sufficient 
evidence  of  a  new  or  continuing  contract,  unless  such  acknowledg- 
ment or  promise  shall  be  made  or  contained  by  or  in  some  writing, 
to  be  signed  by  the  party  chargeable  thereby,"  and  which  words 
apply  as  well  to  an  acknowledgment  of  a  payment  as  to  an  acknow- 
ledgment of  a  debt,  and  therefore,  as  the  acknowledgment  *must       [  *^^2  ] 
be  in  writing,  nothing  could  be  added  to  it  by  parol,  and  the 
Court  must  construe  it  altogether,  as  written  by  the  defendant, 
and,  if  so  construed,  the  answer  did  not  admit  a  payment  in 
discharge  of  interest  on  a  debt,  but  expressly  denied  it. 

In  the  course  of  the  argument,  many  observations  were  made  on 
the  one  side  and  the  other  upon  the  case  of  Willis  v.  Newham  (i), 
in  which  it  was  held  that  a  verbal  acknowledgment  of  part  payment 
of  a  debt  within  six  years  would  not,  after  9  Geo.  lY.  c.  14,  be  an 
answer  to  a  plea  of  the  Statute  of  Limitations ;  but  it  seems  to  us 
quite  unnecessary  to  express  any  opinion  on  that  point :  in  reality 
there  is  no  question  here  upon  the  9  Geo.  lY.  c.  14.  The  defendant 
has  made  no  admission  by  words  only,  not  contained  in  a  writing 
signed  by  him;  whatever  admission  he  has  made  was  made  in 
writing,  signed  and  sworn  to  by  him,  and  the  true  question  is, 
what  did  he  admit  by  that  writing  ?  For  the  purpose  of  this  argu- 
ment, it  may  be  assumed,  that  the  acknowledgment  of  a  payment, 
as  well  as  any  other  acknowledgment,  must  be  in  writing,  signed 
by  the  party;  and  we  agree  with  Mr.  Peacock,  that  the  written 
admission  by  the  defendant  must  be  construed  by  the  Court ;  and 
we  think  that  the  plain  meaning  of  it  is,  that  the  defendant  admits 
having  paid  82.  10«.,  half-yearly,  to  Elizabeth  Craven  down  to 
December,  1842,  but  asserts  that  such  payment  was  made  by  way 
of  annuity,  and  not  as  interest  on  a  debt.  We  also  agree  with 
Mr.  Peacock,  that  the  whole  admission  must  be  laid  before  the  jury 
as  one  entire  writing, — but  we  are  also  of  opinion  that  the  jury 
were  not  bound  to  believe  the  whole  of  it ;  they  might  believe  the 
fact  of  82. 108.  being  paid  half-yearly,  but  reject  the  residue,  and 
infer  from  the  other  evidence  in  the  case  that  the  payments  were 
made  for  interest  upon  a  debt.  If  the  admission  had  been  merely 
that  the  defendant  had  paid  the  sum  of  8Z.  10^.  half-yearly,  without 

(1)  3  Y.  &  J.  518  [overruled  by  Cleave  v.  Jones  (1851)  6  Ex.  57:<,  20 
L.  J.  Ex.  238.— A.  C.]. 
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baildox  adding  that  it  was  appropriated  to  any  particular  account,  *  there 
Walton.  ^^^  l>e  no  doubt  that  the  jury  might  have  inferred  from  the  evi- 
[  *6»3  ]  dence  that  a  debt  existed,  and  that  interest  was  paid  down  to  a 
certain  period,  that  the  subsequent  payments  admitted  to  have 
been  made  were  also  for  interest.  In  Waters  v.  Tompkins  (i),  it 
was  held,  that  where  the  fact  of  payment  of  a  sum  of  money  is 
proved,  the  appropriation  of  it  may  be  shown  by  other  evidence, 
even  by  a  verbal  statement.  Here  the  fact  of  payment  was  proved 
by  an  admission  in  writing,  and  of  the  appropriation  there  was 
sufficient  evidence  to  be  left  to  the  jury.  The  only  question  is, 
whether  the  assertion  of  the  defendant  respecting  the  appropriation 
was  conclusive.  If  the  payments  had  been  accompanied  by  that 
assertion,  they  would  have  been  qualified  by  it,  and  could  not  have 
been  treated  as  payments  of  interest  on  a  debt ;  but  here  there  is 
an  admission  of  a  by-gone  act,  viz.  payment,  and  an  assertion 
respecting  it,  which  may  or  may  not  be  true.  It  is  no  part  of  the 
act,  but  only  what  the  defendant  chooses  to  say  respecting  it.  We 
think,  therefore,  that  although  that  assertion  must  be  admitted  as 
evidence,  the  jury  ought  to  have  been  allowed  to  contrast  it  with 
the  other  evidence  in  the  case,  and  to  decide  whether  the  payments 
admitted  were  for  interest  or  not;  and  inasmuch  as  that  other 
evidence  was  withdrawn  from  their  consideration,  and  they  were 
directed  to  find  for  the  defendant,  there  must  be  a  venire  de  novo. 

Venire  d^  novo. 


1847.  WETHEEELL  v.  LANGSTON. 

^^^'  (1  Ex.  634—647 ;  S.  C.  17  L.  J.  Ex.  338.) 

[  634  J  If  A.  covenant  with  B.  and  C,  their  executors,  administratora,   and 

assigns,  although  C.  do  not  execute  the  deed  or  assent  to  the  coTenant,  and 
afterwards  disclaim  it  by  deed,  to  which  A.  is  no  party,  B.  cannot  alone 
(^living  C.)  sue  A.  upon  the  covenant. 

Covenant.  The  declaration  set  forth  an  indenture,  dated  80th 
December,  1842,  made  between  John  Mynde  Cooke,  and  Eliza  his 
wife,  of  the  first  part ;  the  plaintiff  in  error  (the  defendant  below), 
of  the  second  part ;  and  the  defendant  in  error  (the  plaintiff  below), 
and  Lord  Glenelg,  of  the  third  part;  whereby  it  was  witnessed, 
that,  for  the  considerations  therein  mentioned,  the  defendant 
below,  for  himself,  his  heirs,  executors,  and  administrators,  cove- 
nanted with  the  plaintiff  below,  and  Lord  Glenelg,  their  executors, 

(1)  41  R.  R.  827  (2  Cr.  M.  &  R.  723). 
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administrators,  and  assigns,  to  pay  to  them  a  certain  sum  of  money,  Wethebell 
in  certain  instalments,  upon  certain  trusts  therein  mentioned.  It  langston. 
then  set  forth  another  indenture,  dated  9th  December,  1848, 
between  the  said  John  Mynde  Cooke  of  the  first  part,  the  plaintiff 
below  of  the  second  part,  and  John  Evans  of  the  third  part,  by 
which  the  said  John  Evans  was  substituted  as  a  trustee  of  the 
former  settlement,  in  the  place  of  the  plaintiff  below.  The  declara- 
tion then  proceeded  to  allege,  that  Lord  Glenelg  never  assented  to 
or  ratified  the  said  first-mentioned  indenture ;  and  that,  on  the 
28th  March,  1844,  by  an  indenture  then  made  between  Lord 
Glenelg  of  the  one  part,  and  the  said  John  Evans  of  the  other  part, 
Lord  Glenelg  disclaimed  all  the  trusts  of  the  said  first-mentioned 
indenture,  and  that  the  defendant  below  had  notice  of  such  dis- 
claimer. The  declaration  stated  a  breatsh  by  the  defendant  below 
of  the  covenant  contained  in  the  first-mentioned  indenture,  by  the 
nonpayment  of  certain  instalments  due  before  the  commencement 
of  the  suit. 

To  this  declaration,  the  defendant  below  demurred  specially, 
assigning  for  cause,  that  it  did  not  disclose  any  right  in  the 
plaintiff  below  to  maintain  a  separate  action  for  breach  of  the 
covenant  declared  on ;  but  that  Lord  Glenelg  ought  to  have  been 
joined  in  the  action  as  a  co-plaintiff.  The  defendant  below  joined 
in  demurrer,  and  the  Court  of  *Exchequer  gave  judgment  thereon  [  •635  ] 
(without  argument)  for  the  plaintiff  below.  A  writ  of  error  was 
brought  upon  that  judgment,  which  was  argued  in  this  Court  on 
the  28th  of  November,  1846  (i). 

Watson,  for  the  plaintiff  in  error : 

The  question  in  this  case,  which  appears  to  be  one  of  the  first 
impression,  is  this :  whether,  the  plaintiff  below  and  Lord  Glenelg 
being  joint  covenantees  under  the  deed  of  1842,  the  plaintiff  can, 
during  their  joint  lives,  under  the  circumstances  set  forth  in  the 
declaration,  maintain  this  action  of  covenant  alone,  without  joining 
his  co-coveuantee.  It  is  submitted  that  he  cannot.  It  is  a  clear 
proposition  of  law,  that  where  a  joint  covenant  is  made  to  two 
persons,  one  of  them  cannot,  living  the  other,  sue  upon  it  alone. 
Here  the  covenant  is  clearly  a  joint  one.  What  then  is  the  effect 
of  Lord  Glenelg's  non-assent  to  the  covenant  and  subsequent  dis- 
claimer by   deed?      The  fact  still  remains  that  the  defendant 

(1)  Before  Wilde,  Ch.  J..  PatteBon,  J.,  Wightman,  J.,  Erie,  J.,  and 
J.,  Coleridge,  J.,  Coltman,  J.,  Maule,      Williams,  J. 
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Wbtsrbll  covenants  with  the  two,  reposes  confidence  in  both,  and  is  under 
LANQ8T0K.  ^^^  obligation  to  perform  his  contract  with  both.  It  cannot  be  a 
contract  with  two,  or  with  one  if  the  other  dissents.  The  plaintiff 
in  this  case  is  in  truth  attempting  to  introduce  into  the  law  a  new 
exception,  never  before  recognised.  Lord  Glenelg  may  still,  not- 
withstanding all  that  has  been  done,  assent  to  and  adopt  tiie 
covenant.  Notiiing  has  taken  place  which  is  binding  upon  him,  as 
between  him  and  the  defendant.  Why  may  he  not  still  come  in 
and  sae  ?  It  may  be  said,  that,  if  this  action  cannot  be  maintained 
by  the  plaintiff  Langston  alone,  no  action  at  law  at  all  can  be 
brought,  because  Lord  Glenelg  will  refuse  his  name.  Bat  if  he 
does  so,  equity  will  interpose.  The  same  argument  would  apply  to 
a  release  by  one  of  two  joint  covenantees.  There  is  no  instance  in 
the  books  of  an  action  by  one  of  two  joint  covenantees^  living  the 

[  *636  ]  other.  That  both  may  sue  jointly,  *although  one  of  them  did  not 
seal  the  deed,  is  clear  from  the  authorities.  [He  cited  Clement  v. 
Ilcnky,  2  Roll.  Abr.,  "  Faits,"  (F.  2) ;  Vernon  v.  Jeffreys  (i) ;  Petrie 
V.  Btu^  (2) ;  Scott  V.  Goodwin  (3) ;  and  Foley  v.  Addeubraoke  (4).] 
This  may  perhaps  be  likened  to  the  case  of  a  disclaimer  of  an 

:  *6S7  ]  estate ;  *but  it  is  wholly  dissimilar.  No  doubt  a  man  may  dissent 
from  receiving  an  estate  by  devise  or  conveyance :  it  may  be  pre- 
judicial and  burthensome  to  him,  as  being  encumbered  with  services 
or  rent.  The  doctrine  on  this  subject  is  to  be  found  in  Shep. 
Tonchst.  285;  in  Butler  and  Baker* s  case  (5),  and  in  Townson  v. 
Tickell  (6).  But  the  case  is  very  different  with  respect  to  a  contract ; 
and  it  is  very  difficult  to  see  how  one  of  the  parties  to  it  can  dis- 
claim it,  without  defeating  the  contract  altogether.  This  is  in  law 
a  contract  with  the  two  covenantees,  and  it  was  not  in  the  power 
of  one  of  them,  by  his  own  act  only,  to  make  it  a  contract  with  the 
other  covenantee  only. 

Another  question  arises  as  to  the  effect  of  the  deed  of  disclaimer. 
There  is  nothing  in  that  deed  to  prevent  Lord  Glenelg  from 
again  assenting  to  the  covenant  for  the  purpose  of  suit.  It  is 
not  a  deed  between  him  and  the  plaintiff  in  error,  but  is  merely 
made  to  the  new  trustee,  Evans.  Suppose  judgment  were  entered 
up  on  the  warrant  of  attorney,  surely  it  must  be  in  the  names 
of  both. 

(1)  Stra,  1146  ;  7  Mod.  358.  G.  &  D.  64). 

(2)  27  R.  B,  383  (3  B.  &  C.  353;  5         (5)  3  Co.  Rep.  26. 

Dowl.  &  Ry.  152).  (6)  22  R.  R.  291  (3  B.  &  Aid.  31 1 : 

(3)  27  R.  R.  386  (1  Boe.  &  P.  67).  see  also  the  note  in  4  Man.  &  Ry.  191. 
(■I)  62  R.  R.  326  (4  Q.  B.  197;  3 
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Pashlei/,  contra :  Wxthbbbll 

It  is  argued  on  the  other  side,  that  notwithstanding  his  non-  Langston, 
assent  to  the  covenant,  and  his  disclaimer  of  it  by  deed,  there  is  no 
reason  in  law  why  Lord  Glenelg  may  not  yet  come  in  and  sae ;  but 
that  is  not  so,  for  the  facts  stated  in  the  declaration  operate  as  an 
estoppel  upon  him,  and  would  conclusively  prevent  his  ever  so  pro- 
ceeding. The  case  would  fall  within  the  doctrine  of  estoppels  in 
j>ah^  as  stated  in  Co.  Litt.  352  a.  That  subject  was  much  con- 
sidered in  the  case  of  Lyon  v.  Itecd  (i) ;  in  which  Parke,  B.,  says  (3) 
"  The  acts  in  pais  which  bind  parties  by  way  of  estoppel,  are  but 
few,  and  are  pointed  out  by  Lord  Coke,  Co.  Litt.  352  a.  They  are 
all  acts  which  anciently  really  were,  and  in  contemplation  of  law 
have  always  *continued  to  be,  acts  of  notoriety,  not  less  formal  and  [  •638  ] 
solemn  than  the  execution  of  ^  deed,  such  as  livery,  entry,  accept- 
ance of  an  estate,  and  the  like."  Here  there  is  the  solemnity  of  a 
deed,  the  object  of  which  was  to  furnish  conclusive  evidence  to  all 
future  time  of  the  fact  of  non-assent  to  the  covenant,  and  so  to 
create  an  estoppel. 

(Coleridge,  J. :  It  is  a  deed  between  Lord  Glenelg  and  a  third 
party  only.) 

Taking  it  merely  as  a  deed-poll,  it  operates  as  an  estoppel.  In 
JVhelpdale*8  case  (8)  it  is  said,  "  If  a  bond  be  delivered  to  another, 
to  the  use  of  the  obligee,  and  it  is  tendered  to  him,  and  he  refuses 
it,  now  the  delivery  has  lost  its  force,  and  the  obligee  can  never 
after  agree  to  it ;  and  therefore  the  obligor  may  say  it  is  not  his 
deed.  So,  if  a  bond  be  made  to  a  feme  covert,  and  the  husband 
disagrees  to  it,  the  obligor  may  plead  non  est  factum ;  for  by  the 
refusal  the  bond  lost  its  force,  and  became  no  deed.*'  It  may  be 
admitted  the  cases  establish  that  all  covenantees  must  join  in  suing 
upon  the  covenant,  although  they  have  not  sealed  the  deed,  if 
nothing  more  appears  to  excuse  the  non-joinder.  This  subject  was 
much  considered  in  the  case  of  Cooch  v.  Goodman  (4),  But  here 
there  is  what  was  wanting  in  the  case  of  Petrie  v.  Burif,  and  upon 
the  absence  of  which  the  judgment  in  that  case  was  founded,  an 
express  refusal  to  assent,  and  a  disclaimer  by  deed.  This  case,  no 
doubt,  is  distinguishable  from  that  of  the  disclaimer  of  an  estate, 
but  the  distinction  is  in  favour  of  the  defendant  in  error.     It  surely 

(1)  67  R.  E.  593  (13  M.  &  W.  285).  (3)  5  Co.  Rep.  119  b. 

(2)  67  R.  R.  611  (13  M.  &  W.  309).  (4)  2  Q.  B.  580;  2  0.  &  D.  159. 
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avbthebell  must  be  much  'easier  to  refuse  a  contract  than  an  estate,  which 
liANGSToy.  actually  vests  an  interest  by  the  deed  or  will.  How  can  there  l>e  a 
contract  with  a  dissenting  party  ?  There  must  be  the  concurrence 
to  it  of  the  minds  of  both  contracting  parties.  The  doctrine  laid 
down  in  Shep.  Touchst.  285,  is  strongly  in  favour  of  the  defendant 
in  error.  It  is  there  said,  ''  No  estate  can  be  made  to  a  man  of 
anything  in  fee-simple,  for  life  or  otherwise,  against  his  will ;  and 
therefore,  by  his  disagreement  or  refusal  of  it,  the  estate  itself, 
[  *6S9  ]  *and  the  deed  whereby  it  is  conveyed,  may  become  void.'*  And 
Mr.  Preston  adds,  ''  But  if  a  feoffment  is  made  to  two  as  joint- 
tenants,  and  one  only  disagree,  the  entirety  will  vest  in  the  oilier.'* 
And  again,  "  The  law  presumes  that  every  grant  &c.  is  for  the 
benefit  of  the  grantee,  &c. ;  and  therefore,  till  the  contrary  is 
shown,  supposes  an  agreement  to  the  grant.  From  the  moment 
there  is  evidence  of  disagreement,  then,  in  construction  of  law,  the 
grant  is  void  ab  initioy  as  if  no  grant  had  been  made."  The 
question  as  to  the  nature  of  a  disclaimer  which  shall  be  sufficient 
in  the  case  of  an  estate,  is,  however,  settled  in  the  case  of  Bcffhic  v. 
Troofc  (i),  following  the  decision  in  Townson  v.  TickeU{2).  Li 
Bonifaut  v.  Gv('cvfidd(z)  it  seems  to  have  been  thought,  that,  at 
common  law,  when  any  one  of  several  devisees  in  trust  refused  to 
interfere,  the  others  might  sue  alone :  see  also  Bro.  Ab.,  **  Devise," 
pi.  81.  In  TounHon  v.  Tickell  (2)  Holroyd,  J.,  citing  Baiiifa»t  v. 
GreenfiM,  says,  that  **  The  law  presumes  that  he  (the  devisee)  will 
assent  until  the  contrary  be  pi*oved  ;  when  the  contrary,  however, 
is  proved,  it  shows  that  he  never  did  assent  to  the  devise,  and  con- 
sequently that  the  estate  never  was  in  him."  No  doubt,  this  is  a 
contract  with  the  two  trustees ;  but  the  question  is,  what  are  the 
legal  incidents  of  that  contract,  and  whether,  being  void  as  to  one 
by  relation  back  of  his  non-assent,  it  is  not  good  as  to  the  other  ? 
Suppose  a  covenant  with  the  plaintiff  and  an  alien  enemy — would 
it  not  be  good  as  to  the  plaintiff?  So, ''  if  I  be  bound  in  an  obliga- 
tion to  a  monk  and  J.  S.,  this  deed  is  void  as  to  the  monk,  because 
he  is  civiliter  mortuus,  but  good  as  to  J.  S. :"  Shep.  Touchst.  71. 

(Wilde,  Ch.  J.,  referred  also  to  Vin.  Abr.,  "  Grants,"  (A.  5).) 

[  •640  ]       Many  authorities  appear  to  establish,  "^that,  by  a  disclaimer  or 
declaration  of  non-assent  on  the  part  of  one  trustee,  the  estate  vests 

(1)  2Bing.  N.  C.  70;  2  Scott,   128.  (3)  Cro.    Eliz.    80;     1    Leon.    (iO; 

(2)  22  E.  E.  291  (3  13.  &  Aid.  31).  Godb.  pi.  92, 
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wholly  in  the  others :    Smith  v.  Wheeler  (i),  Nivloson  v.  Words-  Wbthbhbll 
north  (2),  Cooke  v.  Crawford  (3),  Small  v.  Marivood  (4).     So  it  seems,    lahoston. 
that,  by  the  dissent  of  a  covenantee,  the  only  effect  is  that  there  is 
no  covenant  with  him :  Wafer ei-  v.  Eowc  (5).     So  also,  if  there  be  a 
ilemise  by  deed,  by  two  persons,  and  one  disagree  to  it,  it  is  the 
lease'of  the  other  only :  Thefford  v.  Thctford  (6),  Anon  (7).    In  Butler 
and  Baker* 8  case,  again,  it  is  said  (s),   ''If  a  man  makes  a  gift 
in  tail  to  husband  and  wife,  and  afterwards  grants  the  reversion 
of  the  lands  and  tenements  which  the  husband  and  wife  hold  in  tail, 
and  afterwards  the  husband  dies,  and  the  wife,  to  have  her  dower, 
waves  and  disagrees  to  the  estate  tail ;  now  as  to  her  there  is  a 
nullity  of  the  estate  ab  initioy  and  to  such  intent  the  law  feigns  that 
the  estate  was  made  only  to  the  husband."     There  would  be  great 
inconvenience,  in  a  case  where  there  were  many  trustees  or  cove- 
nantees, as  in  a  marriage  settlement,  if  the  trust  or  covenant  were 
defeated  altogether  by  the  refusal  of  one  of  them  to  accept  the  trust 
or  act.    The  case  of  Petrie  v.  Burt/  only  shows  that  one  of  several 
covenantees  cannot  sue  alone,  without  showing  some  title  to  do  so. 
It  is  clear  that  this  covenant  is  not  one  upon  which  at  all  events 
both  covenantees  must  sue ;  because,  in  the  event  of  the  plaintiff 
below  surviving  Lord  Glenelg,  the  joint  nature  of   the  covenant 
would  not  prevent  his  suing  upon  it  alone :   And  here  the  plain- 
tiff just  as  fully  accounts  for  and  excuses  the  nonjoinder  of  the 
other  covenantee,  as  if  he  were  no  longer  living.    This  subject  is 
discussed  in  the  notes  to  1  Wms.  Saund.  291  i. 

Watson,  in  reply : 

The  argument  on  the  other  side  in  effect  amounts  to  this,  that, 
by  the  disagreement  of  one  covenantee,  *a  new  contract  arises  with  [  •64i  ] 
the  other  alone;  and  that  argument  would  equally  apply  to  all 
contracts  of  every  kind,  as  on  bills  of  exchange  or  promissory  notes, 
80  that  whenever  one  payee  dissented,  the  other  might  sue  alone. 
No  assent  is  here  shown  by  the  defendant  below  to  this  being  treated 
as  a  covenant  with  the  plaintiff  Langston  alone.     «    «     * 

(Jar,  adv.  ridt. 

The  judgment  of  the  Court  was  now  delivered  by 

Wilde,  Ch.  J. : 

This  case  arises  on  a  writ  of  error  upon  a  judgment  given  for  the 

(1)  1  Ventr.  128 ;  2  Keb.  772.  (5)  Cit.  Moor,  ;300. 

(2)  19  R.  R  86  (2  Swanst.  365).  (6)  1  Leon.  192  ;  Andei-sou,  221. 

(3)  13  Sim.  91.  (7)  4  Leon.  207. 

(4)  32  R.  R.  689  (9  B.  &  C.  300).  (8)  3  Co.  Rep.  28  b. 
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Wethebell  plaintiff  below  in  the  Court  of  Exchequer,  in  an  action  of  covenant. 
Langbtok.  '^'1^6  declaration  states  an  indenture  of  settlement  of  the  30th 
[  •642  ]  December,  *1842,  purporting  to  be  made  between  John  Mynde 
Cooke,  and  Eliza  his  wife  of  the  first  part,  the  defendant  of  the 
second  part,  and  the  plaintiff  and  Lord  Glenelg,  of  the  third  part, 
by  which  it  was  witnessed,  that  the  defendant  covenanted  with  the 
plaintiff  and  Lord  Glenelg,  their  executors,  administrators,  and 
assigns,  to  pay  them  a  certain  sum  of  money  in  certain  instalments, 
upon  trusts  mentioned  in  that  indenture.  The  declaration  tiben 
states  an  indenture  of  9th  December,  1843,  between  John  Mynde 
Cooke  of  the  first  part,  the  plaintiff  of  the  second  part,  and  one  John 
Evans  of  the  third  part,  and  purporting  to  substitute  John  Evans 
as  trustee  of  the  former  settlement,  in  the  place  of  the  plaintiff. 
The  declaration  goes  on  to  aver,  that  Lord  Glenelg  never  assented 
to  or  ratified  the  first-mentioned  indenture,  and  that,  on  the  28th 
March,  1844,  by  an  indenture  made  between  Lord  Glenelg  of  the 
first  part,  and  the  said  John  Evans  of  the  second  part,  the  said 
Lord  Glenelg  disclaimed  all  the  trusts  of  the  first-mentioned 
indenture,  and  that  the  defendant  had  notice  of  such  indenture  of 
disclaimer.  The  declaration  then  states  a  breach  of  the  covenant 
to  pay  certain  instalments.  To  this  declaration  the  defendant 
demurred,  and  the  Court  of  Exchequer  gave  judgment  for  the 
plaintiff. 

The  question  raised  by  this  record  is,  whether  the  declaration 
shows  a  right  in  the  plaintiff  to  maintain  a  separate  action  against 
the  defendant.  Much  of  the  argument  in  this  Court  applied  to  a 
different  question,  that  is  to  say,  whether  a  joint  action  could  have 
been  maintained  by  the  plaintiff  and  the  other  covenantee.  Lord 
Glenelg.  But  as  the  question,  whether  the  separate  action  can  be 
maintained,  may,  as  it  appears  to  us,  be  decided  upon  principles 
immediately  applicable  to  it,  without  any  intermediate  inquiry  as 
to  the  right  to  maintain  a  joint  action,  we  do  not  think  it  material 
to  inquire  whether  such  joint  action  could  be  maintained. 

No  doubt  or  difficulty  arises  in  the  present  case  as  to  the  con- 
[  *648  ]  struction  of  the  covenant  ;  it  is  in  terms  a  joint  and  not  ♦a  several 
covenant,  and  there  is  nothing  in  the  subject  to  which  it  applies,  in 
the  interest  of  the  covenantees,  or  in  the  context  of  the  indenture, 
to  require  or  admit  a  different  construction.  It  was  not  disputed 
on  the  argument  that  the  covenant  was  of  this  description ;  the 
right  to  maintain  a  separate  action  not  being  contended,  on  the 
part  of  the  plaintiff,  to  arise  upon  any  construction  of  the  terms  of 
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the  covenant  itself,  but  oat  of  the  transaction  which  afterwards  took  Wethbrell 
place,  as  stated  in  the  declaration  (the  material  part  of  which  is  the  lanoston. 
disclaimer  of  Lord  Glenelg),  but  for  which  transaction  it  was 
properly  admitted  that  the  present  action  could  not  be  maintained. 
The  question,  therefore,  is,  whether  that  disclaimer  has  the  effect 
of  enabling  the  plaintiff  to  sue  alone.  And  this  question  may  be 
decided  upon  two  very  general  and  well  established  rules  of  law : 
First,  that,  in  order  to  make  a  binding  contract;,  the  assent  of  both 
parties  is  necessary  ;  the  other,  that  a  right  to  sue  upon  a  contract 
is  not  assignable  by  the  act  of  the  party  who  has  such  right.  This 
latter  rule  is  subject  to  exceptions  in  cases  of  certain  mercantile 
contracts,  and  of  contracts  relating  to  land,  which  are  not  applicable 
to  the  present  case.  To  apply  the  first  of  these  rules  to  the  present 
case:  The  only  contract  to  which  the  assent  of  the  defendant  is 
shown,  is  that  contained  in  the  settlement  of  December,  1842 ;  the 
execution  of  that  indenture  is  .the  only  act  of  the  defendant  from 
which  any  assent  of  his  can  be  inferred ;  from  that  time  he  is 
merely  passive;  he  is  no  party  to  the  subsequent  transaction 
between  Lord  Glenelg  and  Evans,  which  therefore,  whatever  other 
effect  it  may  have,  cannot  operate  as  an  assent  by  him  to  any 
contract.  It  is  true,  indeed,  that  a  contract  may  arise  upon  an 
instrument  under  seal,  between  a  party  who  does  not  execute  it, 
and  one  who  does;  as  where  the  covenantor  executes,  but  the 
covenantee,  or  one  of  several  covenantees,  does  not ;  but  in  that 
case,  the  covenantee  who  has  not  executed,  by  bringing  the  action, 
gives  his  consent  to  the  contract,  and  the  covenantor  having  con- 
sented by  executing  the  deed,  there  is  the  consent  of  both  ^parties.  [  '^^^  J 
But  though  a  consent  to  a  contract  is  implied  by  being  a  plaintiff  in 
an  action  upon  it,  being  a  defendant  certainly  does  not  involve  any 
such  consent  by  him  to  any  contract.  That  a  contract  by  one 
person  with  two  jointly  does  not  comprehend  or  involve  a  contract 
with  either  of  them  separately,  is  evident  from  the  well-known 
doctrine  that  a  covenant  or  promise  to  two,  if  proved  in  an  action 
brought  by  one  of  them,  sustains  a  plea  which  denies  the  existence 
of  the  contract.  The  meaning  of  the  words  of  the  covenant  in  the 
present  case  is,  that  the  defendant  will  pay  the  two  covenantees ; 
that  meaning  is  the  same  whether  they  accept  the  covenant  or  not ; 
and  the  acceptance  of  the  one  and  the  refusal  of  the  other  does  not 
alter  the  sense,  so  as  to  convert  it  into  a  covenant  to  one  only.  In 
the  case  of  Petrie  v.  Bury  (i),  which  was  one  of  a  joint  covenant  to 
(1)  27  R.  R.  383  (3  B.  &  C.  353). 
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Wethkrell  three,  of  whom  two  did  not  seal  the  deed,  Holroyd,  J.,  says,  "  The 
LAK08TOK.  plaintiff  is  not  entitled  to  sue  alone  on  this  covenant ;  it  was  made 
with  three  persons ;  and  although  two  of  them  did  not  seal  the  deed, 
yet  it  is  not  to  be  converted  into  a  covenant  with  one ;  no  intention 
that  it  should  be  so  is  shown,  and  by  law  the  covenant  does  not 
import  that.  Supposing  the  two  others  had  executed,  the  present 
plaintiff  would  not  by  himself  be  entitled  to  recover  the  whole  or 
any  part  of  the  money,  and  there  is  nothing  to  show  an  intention 
that  he  should  have  any  such  right,  in  the  event  of  the  neglect  of 
the  others  to  execute  the  deed."  This  reason  applies  distinctly  to 
the  present  case,  in  which  there  is  nothing  to  show  an  intention, 
that,  in  the  event  of  Lord  Glenelg's  refusal,  the  plaintiff  should 
have  the  right  of  recovering  the  money  alone.  The  present  declara- 
tion, therefore,  does  not  show  any  covenant  by  the  defendant  with 
the  plaintiff  alone,  inasmuch  as  it  shows  no  consent  by  him  to  such 
a  covenant,  and,  without  his  consent,  the  assent  of  the  plaintiff 
and  Lord  Glenelg  is  inoperative  to  make  a  contract  binding  on  him. 
[  •Hb  ]  The  liability,  however,  to  be  sued  jointly  by  the  two  ^covenantees, 

to  which  the  defendant  did  assent,  might  perhaps  be  sn£5cient  to 
sustain  the  present  action,  if  it  were  not  the  rule  secondly  above 
referred  to,  which  prohibits  the  assignment  of  the  right  to  enforce 
such  a  liability,  inasmuch  as  the  indenture  of  disclaimer  sufficiently 
shows  an  intention  on  the  part  of  Lord  Glenelg  and  the  plaintiff, 
that  the  plaintiff  shall  have  the  right  to  sue,  which,  before  the 
execution  of  that  deed,  might  have  been  exercised  by  the  plaintiff 
and  Lord  Glenelg.  But  there  is  no  doubt  that  such  a  right  is  by 
law  not,  assignable.  The  defendant,  indeed,  does  in  terms  covenant 
with  the  plaintiff  and  Lord  Glenelg,  their  executors,  administrators, 
and  assigns ;  but  the  rule  which  prohibits  the  assignment  of  a  right 
to  sue  on  a  covenant,  is  not  one  which  can  be  dispensed  with  by  the 
agreement  of  the  parties,  and  it  applies  to  covenants  expressed 
to  be  with  assigns  as  well  as  to  others.  It  was  observed,  in  the 
argument  on  the  part  of  the  plaintiff,  that  the  covenant  in  question 
was  not  one  on  which  at  all  events  both  parties  must  sue,  for  that 
in  the  event  of  the  plaintiff  surviving  Lord  Glenelg,  the  joint  nature 
of  the  covenant  would  not  prevent  him  from  suing  alone;  and  there 
is  no  doubt  this  is  so.  But  in  the  case  of  survivorship,  as  in  that 
of  the  transfer  of  the  right  to  sue  to  the  personal  representatives  of 
a  sole  or  surviving  covenantor,  the  right  of  action  is  transferred  by 
operation  of  law,  not  by  act  of  the  party.  There  are  many  cases 
in  which  that  may  be  done  by  the  operation  of  law,  which  cannot 
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be  done  by  act  of  the  party.     It  is  laid  down  by  Lord  Coke  (i),  Wkthbubll 

that  "  a  man  by  his  own  act  cannot  alter  the  nature  of  his  actions    langston. 

and  therefore  if  the  lessee  for  life  or  lessee  for  years  do  waste,  now 

is  an  action  of  waste  given  to  the  lessor,  wherein  he  shall  recover 

two  things,  viz.  the  place  wasted,  and  treble  damages ;  in  this  case, 

if  the  lessor  release  all  actions  real,  he  shall  not  have  an  action  of 

waste  in  the  personalty  only,  and  if  he  release  all  actions  personal, 

he  shall  not  have  an  action  of  waste  in  the  realty  only.    And  so  if 

the  lessee  doth  waste,  and  *after  surrender  to  the  lessor  his  estate,       [  *e\6  ] 

and  the  lessor  accept  thereof,  the  lessor  shall  not  have  an  action  of 

waste.     But  by  act  in  law  the  action  may  be  changed ;  as  if  a  man 

make  a  lease  pur  tennc  cV autre  vie,  and  the  lessor  doth  waste,  and 

then  cestui  que  vie  dieth,  an  action  of  waste  shall  lie  for  damages 

only,  because  the  other  is  determined  by  act  in  law." 

There  were  also  some  authorities  cited  in  the  argument  on  the 
part  of  the  plaintiff,  which,  it  was  contended,  showed  that  by  the 
disclaimer  of  Lord  Glenelg  the  plaintiff  became  solely  entitled  to 
the  right  of  action,  which,  but  for  that  disclaimer,  would  have 
belonged  to  him  jointly  with  Lord  Glenelg.  They  were  cases  in 
which  a  devise  or  conveyance  to  two  persons  jointly,  one  of  whom 
disclaimed,  has  been  held  to  vest  the  whole  estate  in  Uie  other. 
But  the  analogy  of  those  cases  is  inapplicable,  because  the  subject 
dealt  with  was  not  a  mere  personal  contract,  but  an  interest  in  land. 
Now,  joint  obligees  or  covenantees  in  personal  contracts  differ 
materially  from  joint-tenants  of  estates  in  land,  in  respect  of  their 
power  of  dealing  with  their  rights.  An  interest  in  land,  whether 
joint  or  several,  may  be  transferred  by  the  act  of  the  party ;  and 
the  conveyance  by  a  joint-tenant,  by  release  or  otherwise,  operates 
on  his  moiety  only ;  he  may  convey  it  to  his  co-tenant,  or  to  a 
stranger ;  whereas  a  right  to  sue  on  a  contract  cannot  be  conveyed, 
though  it  may  be  extinguished,  and  a  release  by  one  of  the  joint 
parties  extinguishes  the  right  of  both.  It  was  upon  a  similar 
reason,  that,  in  real  actions,  a  nonsuit  of  one  demandant  or 
plaintiff  was  not  the  nonsuit  of  both,  but  he  that  made  default 
should  be  summoned  and  severed ;  but  in  personal  actions  the 
nonsuit  of  one  is  generally  the  nonsuit  of  both  :  Co.  Litt.  139  a.  To 
allow  a  joint  devisee  or  grantee  &c.  of  land  to  vest  the  whole 
interest  in  his  co-devisee  or  grantee,  &c.,  by  refusing  to  accept  the 
estate,  is  allowing  him  to  do  no  more  than  he  could  have  done  by  a 
release  immediately  after  acceptance  ;  but  if  a  joint  covenantee  could, 

(1)  Co.  Litt.  285  a. 

51—2 
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Wkthbrbll    by  refusal,  enable  bis  co-covenantee  to  sue  alone,  he  would  do  that 

Lanoston.    before  acceptance,  which  he  could  by  no  means  do  after  acceptance. 

[- 1547  ]  Since,  then,  the  defendant  has  not  incurred  any  liability  to  be 

sued  on  a  separate  contract,  and  since  the  plaintiff  has  not  acquired 

the  right  to  enforce  in  a  separate  action  any  liability  to  which  the 

defendant   might  be   subject  in   a  joint  action,    it   follows,   that 

whether  the  defendant's  original  liability  be  or  be  not  put  an  end 

to,  this  declaration  is  bad,  and  the  judgment  for  the  plaintiff  ought 

to  be  reversed. 

Jud(jment  reversed , 


1847.  JOWETT   V.   SPENCER. 

[Til]  (1  Ex.  647—650  ;  S.  C.  17  L.  J.  Ex.  367.) 

Declaration  in  covenant  stated,  that  plaintiff,  by  indenture,  granted  to 
defendant  all  the  coals,  and  mines  of  coal,  under  certain  land ;  that  defen- 
dant covenanted  to  pay  the  plaintiff,  as  the  price  of  the  coal  so  granted,  40/. 
for  every  statute  acre  of  the  said  coal  which  should  be  found  under  the  said 
lands,  and,  until  the  said  price  should  be  fully  paid,  to  pay  plaintiff  40/., 
part  of  the  said  price,  in  each  year,  by  two  equal  half-yearly  instalments, 
whether  the  whole  of  an  acre  of  coal  should  be  gotten  in  every  such  year,  or 
not.  Averment,  that,  at  the  time  of  the  making  of  the  indenture,  there 
were  under  the  said  lands  divers,  to  wit,  fourteen  acres  of  coal ;  and  that 
divers,  to  wit,  thirteen  acres  of  the  said  coal  still  remained  under  the  said 
lands,  and  that  40/.  for  two  of  the  half-yearly  instalments  of  the  said  price 
for  the  coal  aforesaid  became  due,  and  still  was  in  arrear  and  unpaid,  to  the 
plaintiff:  Held,  on  error  in  the  Exchequer  Chamber,  reversing  the  judg- 
ment of  the  Court  of  Exchequer,  that  the  finding  of  coal  was  not  a  condition 
precedent  to  the  plaintiff's  recovering  the  annual  sum  of  40/. 

[Covenant:  The  declaration  stated,  that,  by  an  indenture 
dated  &c.,  made  between  the  plaintiff  of  the  first  part,  Jonathan 
Jowett  of  the  second  part,  and  John  Spencer  and  the  defendant  of 
the  third  part,  the  plaintiff  granted,  bargained,  sold,  aliened  and 
released  to  the  said  John  Spencer  and  the  defendant,  all  the  coals, 
mines,  seams  and  beds  of  coal  lying  within  and  under  a  certain 
messuage  and  lands,  situate  &c.,  with  the  privilege  of  winning  and 
carrying  away  the  said  coal;  that,  by  the  said  indenture,  the 
defendant  covenanted  with  the  plaintiff,  his  heirs,  &c.,  that  he, 
the  defendant,  his  executors  &c.,  should  and  would  pay  to  the 
plaintiff,  as  the  price  or  consideration  money  of  the  said  coal,  the 
sum  of  401.  for  every  statute  acre  of  the  said  coal,  which  should  be 
found  within  or  under  the  said  messuage  and  lands,  and  should  and 
would,  until  the  said  price  or  consideration  money  should  be  paid 
as  aforesaid,  pay  to  the  plaintiff  the  sum  of  40/.,  part  of  the  said  con- 
sideration money,  in  each  year,  by  two  equal  half-yearly  payments. 
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on  the  8rd  day  of  January,  and  the  3rd  day  of  July,  whether  Jowbtt 
the  whole  of  an  acre  in  any  such  year  should  be  gotten  or  not.  spknove. 
Averment,  that  at  the  time  of  the  making  of  the  said  indenture, 
there  were  within  and  under  the  said  messuage  and  lands  divers, 
to  wit,  fourteen  statute  acres  of  the  said  coal,  and  that  a  large 
quantity,  to  wit,  thirteen  statute  acres  of  the  said  coal  still  remain 
within  and  under  the  said  premises ;  and  that  the  sum  of  401.,  for 
two  of  the  said  half-yearly  instalments  of  the  price  for  the  said 
coal,  became  and  was  due  and  still  is  in  arrear  to  the  plaintiff. 
Breach,  non-payment  thereof. 

Plea,  non  est/actum. 

At  the  trial,  before  Coleridge,  J.,  at  the  last  Assize  at  Liverpool,  a 
verdict  was  found  for  the  plaintiff,  damages  402.  Is.  In  Easter  Term, 
a  rule  nisi  was  obtained  for  arresting  the  judgment,  on  the  ground 
that  the  declaration  was  insufScient  for  not  averring,  in  the  terms 
of  the  covenant,  that  coal  was  found  under  the  demised  premises  (i).] 

The  Court  of  Exchequer  having  arrested  the  judgment  (2),  a 
writ  of  error  was  brought,  and  argued  in  this  Court  on  the  18th  of 
June,  1847  (3),  by 

Hugh  Hill  (Addison  with  him)  for  the  plaintiff: 

The  meaning  of  the  covenant  must  be  determined  by  the  intention 
of  the  parties  apparent  upon  the  face  of  the  instrument :  Stevens  v. 
Curling  (4).  Adopting  that  rule  of  construction,  it  is  no  condition 
precedent  that  coal  should  be  found.  This  is  not  a  mere  license  to 
get  coal,  but  a  grant  of  all  the  coals,  mines,  &c.,  .under  a  certain 
messuage  and  lands,  in  consideration  of  the  payment  of  40Z.  at  the 
periods  mentioned.  It  is  evident  that  the  time  of  payment  was  one 
thing  contemplated  by  the  parties  as  the  consideration  for  the 
grant,  since  the  plaintiff  has  parted  with  his  whole  interest  in  the 
mines ;  and  as  the  deed  contains  no  stipulation  ^requiring  the  [  •eis  J 
defendant  to  work  them  within  a  particular  period,  he  might  either 
abstain  altogether  or  for  an  indefinite  number  of  years,  or  work 
slowly  or  quickly,  at  his  discretion.  The  former  part  of  the 
covenant  limits  the  amount  of  the  consideration ;  the  latter  specifies 
the  mode  and  times  of  payment.      In  any  other  view  no  effect  can 

(1)  Taken  from  the  report  in  lo  (3)  Before  Lord  Denman,  Ch.  J., 
M.  &  W.  662,  which  is  omitted  from  Patteson,  J.,  Coleridge,  J.,  Coltman, 
the  BeviBed  Reports,  the  decision  J..  Cresswell,  J.,  Maule,  J.,  Wight- 
having  been  reversed  in  the  Exchequer  man,  J.,  and  Erie,  J. 

Chamber,  post,  pp.  807,  808.--A.  C.  (4)  3  Bing.  N,  C.  355. 

(2)  See  the  report,  15  M.  &  W.  662. 
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JowBTT  be  given  to  both  parts  of  the  covenant  and  the  words,  **  nniil 
Spbnosr.  the  said  price  or  consideration  money  should  be  paid/'  must  be 
altogether  rejected.  Aspdin  \.  Austin (i)  shows,  that  there  is  no 
implied  covenant  on  the  part  of  the  defendant  to  work  the  mines 
within  a  reasonable  time;  and  it  could  never  have  been  the 
intention  of  the  parties  thkt  the  defendant  should  have  it  in  his 
power  to  say, ''  I  will  not  work  the  mines,  and  therefore  will  not 
pay."  The  case  may  be  illustrated  by  the  rule  laid  down  with 
reference  to  covenants  for  the  payment  of  money,  or  performance 
of  any  other  act,  on  a  day  which  may  or  may  not  happen  before  the 
thing  which  is  the  consideration  for  the  payment  of  the  money,  or 
the  other  act,  is  to  be  performed ;  in  which  case,  performance  is  not 
a  condition  precedent :  1  Wms.  Saund.  820  b,  n. ;  Hall  v.  Bam- 
hidge(2).  The  words,  ''coal  which  should  be  found,"  must  be 
controlled  by  the  intention  of  the  parties ;  the  one  parting  with  his 
whole  interest  in  consideration  of  the  other  undertaking  to  pay  an 
annual  sum,  without  reference  to  the  fact  of  whether  the  coal  was 
or  was  not  gotten.  (He  then  argued,  that,  at  all  events,  the 
allegations  in  the  declaration  were  sufficient  to  entitle  the  plaintiffs 
to  recover,  and  cited  1  Wms.  Saund.  228  d,  n.  (m).  Lord  Hunting- 
tower  V.  Gardiner  (8),  Fletcher  v.  Pogson  (4),  Hobaon  v.  Middleton  (5), 
and  Boydill  v.  Harknessie),  as  authorities  to  show,  that,  if  any 
ambiguity  exists,  the  Court  will,  after  verdict,  give  such  a 
construction  as  will  support  the  pleadings.) 

Atherton,  contra  : 

r  *649  ]  The  former  branch  of  the  covenant  ^imposes  the  obligation  of 

paying  a  certain  price  for  every  acre  of  coal  found;  the  latter 
branch  defines  the  mode  and  times  in  which  that  price  is  to  be 
paid.  The  quantity  found  would  of  necessity  be  uncertain,  there- 
fore the  parties  stipulate  tha  the  consideration  shall  be  paid  in  a 
particular  way.  The  words,  *'  until  the  said  price  or  consideration 
money  should  be  paid,''  merely  prescribe  the  limit  of  payment. 
There  is  a  clear  distinction  between  the  words  ''  found  "  and 
**  existing ;  "  if  synonymous,  the  averment  in  the  declaration  should 
have  followed  the  words  of  the  covenant.  As  the  declaration  is 
framed,  the  defendant  has  no  opportunity  of  putting  in  issue  the 
fact  whether  coal  has  or  has  not  been  found.      (He  then  argued, 

(1)  5  Q.  B.  671.  (4)  3  B.  &  C.  19i\ 

(2)  5  a  B.  233.  (5)  6  B.  &  C.  295. 

(3)  1  B,  &  C.  297.  (6)  4  Dowl.  &  L.  178. 
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that  it  was  consistent  with  every  allegation  in  the  declaration  that      Jowett 

all  the  coal  found  had  been  paid  for,  citing  SUnnell  v.  Hogg  (i),  and      spengeb. 

Sicklemore  v.  Tliistleton  (2).) 

Cur.  adv.  vtUt. 
Hugh  Hill  replied. 

The  judgment  of  the  Court  was  afterwards  delivered  by 

LoBD  Denman,  Ch.  J. : 

This  is  an  action  of  covenant  on  an  indenture,  whereby  the 
plaintiff  conveys  to  the  defendant  and  his  heirs  all  the  coal  lying 
and  being  within  and  under  certain  premises,  and  the  defendant 
covenants  to  pay  40{.  for  every  statute  acre  of  coal  which  should  be 
found  within  or  under  the  premises,  and,  until  the  said  price  or 
consideration  for  the  said  coal  should  be  fully  paid,  to  pay  40i.  per 
annum  by  half-yearly  payments  on  the  2nd  (3)  of  January  and  the 
2nd  (3)  of  July,  commencing  from  the  date  of  the  indenture  (viz.  2nd 
of  July,  1844),  whether  the  whole  of  an  acre  of  the  said  coal  should 
in  any  such  year  be  gotten  or  not.  The  declaration  levers,  that,  at 
the  time  of  the  making  of  the  indenture^  there  were  within  and  ' 
under  the  premises  a  large  quantity  of  coal,  and  that  a  large 
quantity  "^still  remained  ;  but  it  does  not  aver  that  any  coals  were  [  *650  ] 
found  or  gotten.  The  question  js,  whether  the  finding  of  coal  is  a 
condition  precedent  to  the  plaintiff's  recovering  the  annual  sum  of 
40/.  It  appears  to  us  that  it  is  not.  The  parties  seem  to  have 
assumed,  that  there  were  coals  within  and  under  the  premises,  and 
the  indenture  operates  as  an  absolute  sale  and  conveyance  of  that 
coal  to  the  defendant,  but  without  any  covenant  on  his  part  to  work 
or  get  that  coal.  The  w^ords  of  the  conveying  part  are,  ''all  the 
coals  lying  and  being  within  and  under  the  premises."  Whether 
the  defendant  at  any  time  should  think  fit  to  find  and  get  them, 
was  left  entirely  to  his  will  and  pleasure.  The  consideration 
money  is  40/.  per  acre  for  coals  found,  not  for  coals  gotten.  By 
the  word  "found"  we  apprehend  the  parties  to  mean,  "ascertained 
to  lie  and  be."  It  is  necessary  that  the  quantity  should  be 
ascertained  at  some  time,  in  order  to  fix  the  ultimate  amount  of  the 
consideration  money.  That  quantity  might  be  found  and  ascer- 
tained without  working  or  getting  the  coal.  Who  then  is  the 
proper  person  to  find  and  ascertain  the  quantity?  Not  the 
plaintiff,  for  he  had  parted  with  all  his  interest  in  and  possession 

(1)  1  Wma.  Saund.  228  a.  (3)  Sic;  see  autty  p.  80o.— A.  C. 

(2)  18  E.  B.  280  (6  M.  &  S.  9). 
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jowKTT  of  the  coaly  but  the  defendant,  \?ho  has  taken  them.  In  order  to 
SPENCEB.  secure  his  so  finding  and  ascertaining  the  quantity,  the  covenant 
of  the  defendant  to  pay  401,  per  annum  until  the  consideration 
money  should  be  fully  paid  is  inserted,  otherwise,  as  there  is  no 
covenant  to  work  or  get  the  coal,  the  quantity  might  never  be 
ascertained.  The  right  of  the  plaintiff  to  sue  for  the  annual  sum 
is  absolute  and  without  condition,  and  if,  by  finding  and  ascer- 
taining the  quantity  of  the  coal,  and  paying  the  annual  sum 
stipulated,  the  defendant  has  fully  paid  the  consideration  money 
for  the  purchase  of  the  coal,  it  is  for  him  to  plead  those  facts.  We 
think,  then,  that  the  plaintiff  is  entitled  to  keep  his  verdict,  and 
the  judgment  of  the  Court  below  should  be  reversed. 

Judgment  reverted, 

■        ■ 

IN  THE  COURT  OF  EXCHEQUER. 
iw«.  GRAHAM  V.  INGLEBY  and  GLOVER. 

Jan.U. 
.      (1  Ex.  651—657 ;  S.  C.  5  Dowl.  &  L.  737.) 

^         -*  The  4  Anne,  c.  16,  b.  11  (1),  requiring  pleas  in  abatement  to  be  verified  by 

affidavit,  is  an  enactment  for  the  sole  benefit  of  plaintiffs,  and  may  be 
waived  by  them. 

Therefore,  where  a  defendant  delivered  a  plea  in  abatement,  with  a 
defective  affidavit  of  veriiicaticn,  and  the  plaintiff  traversed  the  plea,  and 
made  up  the  issue,  and  the  defendant  stinick  out  the  9iiniliUr  and 
demurred,  and  the  plaintiff,  after  an  unsuccessful  application  to  set  a»ide 
the  demuii-er  as  frivolous,  obtained  two  several  summonses  for  time  to  join 
in  demuiTer,  and  before  the  time  expired  signed  judgment  as  for  want  of  a 
plea  :  Held,  that  the  judgment  was  irregular. 

An  affidavit  sworn  before  a  Commissioner,  omitting  in  the  jurat  the  words 
**  before  me,"  is  bad. 

This  was  a  rule,  calling  on  the  defendant  Glover  to  show  cause 

why  an  order  of  Platt,  B.,  should  not  be  rescinded,  and  why  the 

interlocutory  judgment,  thereby  ordered  to  be  set  aside,  should  not 

be  restored.     It  appeared  from  the  afSdavits,  that,  on  the  26ih  of 

July,  1847,  a  declaration  was  delivered  in  the  action,  which  was 

for  goods  sold  and  delivered.     On  the  80th  of  July,  the  defendant 

Glover  pleaded  in  abatement  that  he  was  an  attorney  of  the  Court 

of  Queen's  Bench,  and  not  an  attorney  of  the  Court  of  Exchequer. 

(1)  Bepealed   by  Statute  Law  Re-  right  of  a  party  to  waive  a  statutory 

vision  and  Civil  Procedure  Act,   1883  provision  introduced  for  his  benefit: 

(46  &  47  Vict.  c.  49),  s.  4.     Pleading  see  Park  Oate  Jrmi  Co.  v.  C'oaiea  (1870) 

in  abatement  is  now  abolished  (B.  S.  C.  L.  R.  5  C.  P.  634.  637,  89  L.  J.  C.  P. 

1883,  Ord.  XXL  r.  20,  and  see  also  617;  decided  on  s.  14  of  the  County 

Ord.  XVI.  r.  11).   The  casein  the  text  Courts  Act,  1850  (13  &  U  Yict.  c.  61}. 

is,   however,  an  authority  as  to  the  — A.  C. 
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This  plea  was  verified  by  an  affidavit,  the  jurat  of  which  was  as  (Irauam 
follows :  "  Sworn  at  Manchester,  in  the  county  of  Lancaster,  this  ing^leby. 
twenty-ninth  day  of  July,  1847.  Sam.  H.  Buckley,  a  Commis- 
sioner," (omitting  the  words  **  before  me  '*).  On  the  31st  of  July, 
the  plaintiff  replied  by  traversing  the  plea,  made  up  the  issue,  and 
delivered  it,  with  notice  of  trial  for  the  ensuing  Liverpool  Assizes. 
On  the  4th  of  August,  the  defendant  struck  out  the  similiter^  and 
delivered  a  demurrer  to  the  replication.  On  the  6th  of  *August,  a  [  •<562  ] 
summons  was  taken  out  to  set  aside  the  demurrer  as  frivolous, 
which  summons  was  dismissed  with  costs.  On  the  10th  of  August, 
the  plaintiff  obtained  an  order  for  time  to  join  in  demurrer  until 
the  fifth  day  of  Michaelmas  Term.  On  the  5th  of  November,  the 
plaintiff  obtained  an  order  for  four  days'  further  time  to  join  in 
demurrer.  On  the  8th  of  November,  the  plaintiff  signed  interlocu- 
tory judgment  as  for  want  of  a  plea,  treating  the  plea  delivered  as 
a  nullity,  by  reason  of  the  defect  in  the  jurat  of  the  affidavit  of 
verification.  On  the  17th  of  November,  Platt,  B.,  made  an  order 
setting  aside  that  judgment  for  irregularity,  with  costs,  which  order 
the  present  rule  sought  to  rescind. 

MaHin  showed  cause : 

The  omission  of  the  words  ^'before  me"  in  the  jurat  of  the 
affidavit  does  not  render  the  plea  a  nullity,  but  only  an  irregu- 
larity, which  has  been  waived  by  the  subsequent  proceedings.  In 
affidavits  sworn  at  Judges'  chambers,  the  jurat  is  invariably  in  this 
form  :  Empey  v.  King  (i). 

(Pabke,  B.  :  In  the  case  of  lleg.v.  The  Inhabitants  of  Bluxham  (2), 
the  Court  of  Queen's  Bench  considered  that  a  similar  defect,  in  an 
affidavit  upon  which  a  ceiiiorari  was  granted,  could  not  be  waived.) 

That  arose  from  the  provisions  of  the  13  Geo.  II.  c.  18,  s.  5,  which 
expressly  prohibits  a  certioi-ari  from  issuing,  unless  it  be  duly 
proved  on  oath  that  the  justices  have  had  notice.  The  language 
of  the  4  Ann.  c.  16,  s.  11,  is  different.  It  enacts,  **  that  no  dilatory 
plea  shall  be  received  in  any  court  of  record,  unless  the  party  offer- 
ing such  plea  do  by  affidavit  prove  the  truth  thereof,  or  show  some 
probable  matter  to  the  Court  to  induce  them  to  believe  that  the 
fact  of  such  dilatory  plea  is  true."  That  is  a  provision  for  the 
benefit  of  plaintiffs,  and  they  may  waive  it  by  receiving  the  plea 
without  affidavit. 

(1)  13  M.  &  W.  519.  (2)  6  Q.  B.  528. 
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Graham  (Platt,  B.  :  If  the  argument  on  the  other  side  be  correct,  the 

ixoLEBT.  plaintiff  might  go  to  trial,  and  ^after  verdict  for  defendant  sign 

[  •ess  ]  interlocutory  judgment  as  for  want  of  a  plea.) 


The  Attoniei/'General  and  Burnie,  in  support  of  the  rule: 

[  664 1  *     *     The  affidavit,  being  defective,  is  the  same  as  no  affidavit, 

and  consequently  the  plea  is  a  nullity.  That  a  plea  in  abatement 
be  accompanied  by  an  affidavit  of  verification,  is  a  statutable 
requisite,  and  cannot  be  waived.  *  *  In  Gairatt  v.  Hooper  (i), 
Taunton,  J.,  says,  ''An  affidavit  of  the  truth  of  all  dilatory  pleas 
is  required  by  statute,  and  no  affidavit  was  here  filed.     There  is  no 

[  *65o  ]  authority  to  show  that  it  must  not  *be  considered  a  nullity.  .  .  . 
There  i8  this  difference  between  an  irregularity  and  a  nullity.  An 
irregularity  may  be  waived,  but  a  nullity  cannot.  It  is  not  in  the 
power  of  a  party  to  waive  it.  As  the  Act  of  Parliament  declares  it 
to  be  a  nullity,  the  Court  is  so  to  judge  of  it " 

Pollock,  C.  B.  : 

The  rule  must  be  discharged.  The  affidavit  is  bad,  by  reason  of 
the  omission  of  the  words  '*  before  me  *'  in  the  jurat.  It  is  the 
same  as  if  there  had  been  no  affidavit. 

With  respect  to  the  other  question,  I  cannot  but  yield  to  the 
manner  in  which,  in  the  course  of  the  argument,  the  point  has 
been  put  by  my  brother  Platt.  Suppose  there  had  been  no 
affidavit  whatever,  and  the  plaintiff  had  replied,  joining  issue, 
and  a  trial  had  taken  place,  the  event  of  which  was  a  verdict  in 
favour  of  the  defendant,  upon  which  judgment  was  entered  up, 
could  the  whole  proceedings  have  been  set  aside  because  there  was 
no  affidavit '?  It  is  clear  they  could  not.  The  question  then  is, 
what  is  the  meaning  of  the  statute  of  Anne  ?  In  my  opinion,  that 
Act  had  not  any  public  policy  for  its  object,  but  solely  the  protec- 
tion  of  plaintiffs  against  the  delivery  and  effect  of  dilatory  pleas. 
It  enacts,  that  no  such  plea  shall  be  received,  unless  verified  by 
affidavit.  If  a  plaintiff  chooses  to  waive  that  provision,  which  is 
introduced  for  his  benefit,  he  cannot  afterwards  sign  judgment  for 
want  of  such  affidavit.  I  do  not  mean  to  impeach  the  authority  of 
Reg.  V.  The  Inhabitants  of  Bloxham  (2) ;  for  in  that  case  there  was 
no  party  who  could  give  consent,  since  it  was  a  criminal  case. 
Upon  these  grounds  I  think  the  rule  ought  to  be  discharged. 

(1)  1  Dowl.  P.  C.  28.  (2)  6  Q.  B.  528. 
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Pabkb,  £. :  Graham 

r. 

I  concur  in  opinion  with  the  Lord  Chief  Baron.  We  are  bound  Inoleby. 
b}'  the  cases  of  Reg.  v.  The  Inhabitants  of  Bloxham  (i),  and  Reg,  v. 
The  Inhabitants  of  *XorbH)i/{2)y  to  hold  that  this  affidavit,  having  I  *^^  1 
been  made  before  a  Commissioner,  is  bad,  for  omitting  in  the  jurat 
the  words  "  before  me."  The  case  of  Empey  v.  King  (3),  in  this 
Court,  is  distinguishable,  for  there  the  affidavit  was  sworn  before 
a  Judge  at  chambers.  The  present  affidavit  is  equivalent  to  no 
affidavit. 

The  question  then  is,  what  is  the  meaning  of  the  statute  of  Anne, 
which  requires  an  affidavit  of  verification  as  a  condition  precedent 
to  a  valid  plea  in  abatement  ?  If  that  enactment  be  intended  for 
the  sole  benefit  of  plaintiffs,  then  the  maxim  applies  *^Quilibet 
potest  irnunciare  juri  pro  se  introdncto.''  It  is  evident  that  the 
requirements  of  that  statute  are  solely  for  the  benefit  of  plaintiffs, 
and  in  order  to  prevent  them  from  being  delayed  in  their  suits ; 
and  that  they  have  no  reference  whatever  to  other  suitors,  or  the 
rest  of  the  Queen's  subjects.  It  follows,  that  although  an  affidavit 
is  so  defective  as  to  amount  to  no  affidavit,  a  plaintiff  may,  if  he 
choose,  waive  the  benefit  of  his  right,  and  join  issue  on  the  plea 
and  go  to  trial ;  and  if  he  does  so,  he  cannot  afterwards  avail  him- 
self of  the  provisions  of  the  statute.  So,  if  he  should  demur  to  the 
plea,  he  would,  in  like  manner,  waive  the  benefit  of  the  statute. 
If  it  were  otherwise,  the  inconvenience  would  be  great,  as  already 
pointed  out.  Suppose  the  plaintiff  joined  issue,  and  a  verdict  was 
found  against  him  ;  or,  upon  demurrer,  the  Court  gave  judgment 
of  respondeat  ouster — in  what  a  condition  would  the  defendant  be, 
if  the  plaintiff  could  afterwards  treat  the  plea  as  a  nullity  and  sign 
judgment.  This  case  is  distinguishable  from  Goodwin  q.t.  v. 
Parry  (4),  because  that  case  was  decided  on  the  ground  that  the 
enactment  was  for  the  general  benefit  of  the  public — whether 
rightly  or  wrongly  so  decided  we  need  not  now  stop  to  inquire. 
So  with  respect  to  the  case  of  Taylor  v.  Phillips  (o),  where  *there  [  •657  ] 
was  service  of  process  on  a  Sunday ;  it  is  for  the  benefit  of  the 
public  that  Sunday  should  be  sanctified.  The  statute  relating  to 
pleas  in  abatement  is  solely  for  the  benefit  of  plaintiffs,  and  they 
may  waive  their  right  if  they  think  fit.  I  cannot  agree  with  the 
latter  part  of  the  judgment  of  Taunton,  J.,  in  Garratt  v.  Hooper  (6), 

(1)  6  Q.  B.  528.  .  (4)  4  T.  R.  oil. 

(2)  6  Q.  B.  534,  n.  (d)  6  B.  B.  575  (3  East,  155). 

(3)  13  M.  &  W.  519.  (6)  1  Dowl.  P.  C.  28. 
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orahaii      where  he  says,  that  the  Court  is  bound  to  treat  as  a  nullity  a  plea 
in  abatemer 
to  accept  it. 


]N6LBBr.     ^^  abatement  not  verified  by  affidavit,  though  the  plaintiff  is  wilHn;:; 


Aldersok,  B.  : 

The  affidavit  ought  to  have  followed  the  usual  form;  and  not 
having  done  so,  must  be  treated  as  no  affidavit.  But  the  advantage 
given  by  the  statute  was  intended  for  the  benefit  of  the  party  suing, 
and  not  for  the  public ;  and  it  is  evident  that  a  party  who  has  a 
benefit  given  him  by  statute,  may  waive  it  if  he  thinks  fit.  There 
are  many  cases  in  which  no  action  can  be  commenced  except  after 
certain  notice  of  action.  That  is  a  requirement  by  statute ;  but  if 
a  plaintiff  went  to  trial,  and  the  defendant  did  not  then  object  to 
the  want  of  notice,  could  he  afterwards  set  aside  the  whole  pro- 
ceedings because  no  notice  was  given  ?  It  is  clear  that  he  could  not. 
With  respect  to  qui  iam  actions,  interest  relpiMivie  that  nobody 
should  sue  but  a  party  having  an  interest  in  the  subject-matter ; 
but  the  State  says,  that,  under  particular  statutes,  popular  actions 
may  be  allowed.  That  is  the  principle  upon  which  those  cases 
proceed — whether  well  founded  or  not  is  immaterial — but  it  is  this, 
that  an  individual  cannot  waive  a  matter  in  which  the  public  have 
an  interest.  It  was  so  in  the  case  of  Reg.  v.  7?^^  Inhabitants  nr 
Bloxham;  and  therefore  in  that  case  it  was  immaterial  whether 
the  defect  was  an  irregularity  or  a  nullity,  for  it  could  not  be 
waived. 

Platt,  B.,  concurred. 

Rule  disrhargtuL 


^i;^5;  GALSWOETHY   v.    STRUTT(l). 

(1  Ex.  659—668;  S.  C.  17  L.  J.  Ex.  226.) 

By  a  deed  for  the  dissolution  of  partnership  between  the  plaintifif  and 
defendant,  it  was  covenanted  by  the  defendant  that  he  would  not  at  any 
time  or  times  thereafter,  within  the  next  seven  years,  directly  or  indirectly, 
either  by  himself  or  in  co-partnership  with  anoUier  or  others,  carry  on  the 
business  of  an  attorney  or  solicitor  within  the  distance  of  fifty  miles  from  a 
place  named,  nor  interfere  with,  solicit,  or  influence  the  clients  of  the  late 
co-partnership ;  and  that  if  he  should  in  any  i-espect  infringe  that  coTenant, 

(1)  Discussed  in  Ex  parte  Capper,  Re  145  ;  and  see  Elpkindcne  v.  MonUauA 

Newvmn  (1876)  4  Ch.  D.  724,  733,  46  Iron  Co,  (1886J  11  App.  CJa.  332,  and 

L.   J.    Bk.   57,   and   Wallis  v.  Smith  Willson  v.  Lot^  [1896]  1  Q.  B.  626,  65 

(1882)  21  Ch.  D.  243, 265.  52  L.  J.  Ch.  L.  J.  Q.  B.  474.— A.  C. 
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then  he  should  immediately  thereupon  pay  the  plaintiff  the  sum  of  1,0007.,         Gals* 

as  and  for  liquidated  damages,  and  not  by  way  of  penalty :  Held,  that  the  worthy 

Hum  of  1,000/.  was/upon  the  construction  of  this  covenant,  to  be  considered  g«^-.T 
by  way  of  liquidated  damages,  and  not  as  a  penalty. 

Covenant  on  an  indenture  for  the  dissolution  of  co-partnership 
between  the  plaintiff  and  defendant  as  attornies  and  solicitors, 
dated  the  19th  of  June,  1841.  The  declaration,  after  setting  out 
the  various  recitals  in  the  deed,  which  are  not  material  to  the 
present  question,  contained  the  following  covenant  and  proviso: 
**  And  the  said  John  Strutt  doth  hereby  covenant,  promise,  and 
agree  to  and  with  the  said  John  Galsworthy,  that  he  the  said 
John  Strutt  shall  not  nor  will,  at  any  time  or  times  hereafter 
within  the  next  seven  years,  directly  or  indirectly,  either  by  him- 
self or  in  co-partnership  with  another  or  others,  carry  on  the  said 
practice,  profession,  or  business  of  an  attorney  or  solicitor  within 
the  distance  of  fifty  miles  from  Ely  Place  aforesaid,  (save  as  herein- 
after mentioned),  nor  interfere  with,  solicit,  or  influence  the  clients 
of  the  said  late  co-partnership ;  and  if  the  said  John  Strutt  shall  in 
any  respect  infringe  the  present  covenant,  then  and  in  such  case  he 
the  said  John  Strutt  shall  immediately  thereupon  pay  to  the  said 
John  Galsworthy,  his  executors,  or  administrators,  the  sum  of 
1,000Z.,  as  and  for  liquidated  damages,  and  not  by  way  of  penalty: 
provided  always,  nevertheless,  that  the  said  John  Strutt  shall  not 
be  prevented  from  transacting  any  matter  of  business,  or  being 
concerned  for  any  person  or  persons,  not  being  a  client  or  clients 
of  the  said  co-partnership,  and  upon  his  remaining  properly  qualified 
as  an  attorney  and  solicitor,  through  or  by  means  of  the  said  . 
John  Galsworthy  as  his  agent,  upon  the  usual  terms,  and  upon  the 
like  charges  and  costs  as  are  usually  paid  and  allowed  by  attornies 
and  solicitors  to  their  agents."  The  declaration  contained  an  aver- 
ment of  general  performance  on  the  part  of  the  plaintiff,  and 
concluded  with  the  following  breach :  "  That  the  defendant,  after 
the  making  of  the  said  indenture,  and  before  the  commencement  of 
the  suit,  to  wit,  on,  &c.,  and  *on  divers  other  days  and  times  between  [  'eeo  ] 
that  day  and  within  seven  years  next  ensuing  the  date  of  the  said 
indenture,  and  before  the  commencement  of  the  suit,  carried  on 
the  practice,  profession,  or  business  of  an  attorney  or  solicitor 
within  the  distance  of  fifty  miles  from  Ely  Place  in  the  said  inden- 
ture mentioned,  to  wit,  in  Westminster,  otherwise  than  through 
or  by  means  of  the  said  plaintiff,  as  his  the  defendant's  agent ;  and 
that,  although  the  defendant  had  infringed  his  covenant,  he  had 
not  paid  the  said  sum  of  1,000/. 
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r. 
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this  replication  issue  was  joined. 

At  the  trial  before  Pollock,  C.  B.,  at  the  London  sittings  after 
Michaelmas  Term  last,  no  evidence  was  offered  by  either 
party ;  but  it  was  contended  by  the  plaintiff,  that  by  the  terms 
of  the  deed  he  was  entitled  to  the  full  sum  of  1,OOOZ.  therein 
specified.  A  verdict  was  thereupon  by  consent  entered  for  the 
plaintiff  for  9502.,  leave  being  reserved  to  the  defendant  to  move 
to  enter  a  nonsuit. 

The  Attorney-General  now  moved  accordingly : 

The  simple  question  is,  whether,  upon  the  true  construction  of 
this  covenant,  the  sum  of  1,000/.  mentioned  in  it  is  to  be  taken 
as  a  penalty,  or  by  way  of  liquidated  damages.  The  defendant 
contends  for  the  former  construction,  as  being  the  correct  one. 

The  defendant's  covenant  has  respect  to  two  several  matters :  in 
the  first  place  he  covenants  not  to  set  up  in  business  within  fifty 
miles  of  Ely  Place ;  and  secondly,  not  to  interfere  with  the  old  clients 
of  the  firm.  Now  the  proper  rule  seems  to  be  that  laid  down  in 
Kemble  v.  Farren  (i),  which  case  has  been  since  recognised  in  Boi/* 
V.  Anc€H(2),  and  Beckham  v.  Drake  (s),  and  in  several  succeeding 
*66i  ]  *cases ;  and  the  rule  appears  to  be,  that  liquidated  damages  cannot 
be  recovered  on  an  agreement  containing  various  stipulations,  of 
various  degrees  of  importance,  unless  the  agreement  specify  the 
particular  stipulation  or  stipulations  to  which  the  liquidated 
damages  are  to  be  confined.  In  Horner  v.  Flintoff{4),  Parke,  B., 
uses  language  to  the  same  effect,  where  he  says :  "  The  words 
'liquidated  and  settled  damages'  must  therefore  be  rejected  as 
being  inconsistent  with  the  legal  effect  of  the  instrument.  If  the 
parties  intend  it  to  be  construed  otherwise,  they  must  contract  in 
clear  and  express  terms,  that  for  the  breach  of  each  and  every 
stipulation  contained  in  the  agreement  a  sum  certain  is  to  be  paid ; 
and  in  that  case,  although  the  stipulations  are  of  various  degrees  of 
importance,  they  must  be  held  to  their  contract ; "  and  Aldkrson,  B., 
also  says,  **  Where,  therefore,  the  parties  do  not  specifically  annex 
the  penalty  to  each  and  every  of  the  stipulations  in  the  agreement, 
it  must  be  taken  that,  in  the  case  of  stipulations  of  various  degrees 
of  importance,  it  is  a  penalty  only,  and  not  liquidated  damages." 

(1)  31  E.  R.  366  (6  Bing.  141 ;  3  (3)  8  M.  &  W.  846.  [See  note. 
Moo.  &  P.  425).                                             60  R.  R.  680.] 

(2)  5  Bing.  N.  C.  390;  7  Scott,  364.  (4)  60  R.  R.  866  (9  M.  &  W.  678). 
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(Pabke,  B.  :  The  damage  which  the  plamtifT  may  sustain  by  the        Gals- 
loss  of  a  single  client  cannot  be  exactly  estimated ;  neither  can  it  ^, 

be  foretold  what  mischief  may  be  done  him  by  the  defendant's      ^trutt. 
setting  up  in  business  within  the  prescribed  limits.     It  is  for  that 
reason  that  a  fixed  sum  has  been  agreed  upon.     Neither  of  these 
events  is  like  the  case  of  a   weekly   payment,   where  the  sum 
is  fixed.) 

Where  there  are  several  matters  provided  for  of  different  degrees  of 
importance,  the  full  amount  stated  is  not  to  be  allowed,  unless  it  be 
specifically  annexed  to  each  item. 

(Platt,  B.  :  There  is  only  one  object  contemplated  by  the 
parties  to  this  agreement,  which  is,  that  the  plaintiff  shall  carry 
on  his  business  without  being  subject  to  the  interference  of  the 
defendant.) 

If  he  practises,  but  does  not  interfere  with  the  plaintiff's  clients,  he 
commits  a  ^breach  of  his  covenant.  [  *602  ] 

(Parke,  B.  :  The  older  cases  on  this  subject  are  collected  in 
Evans's  Statutes,  Vol.  3,  p.  329.) 

The  rule  for  which  the  defendant  contends  is  laid  down  in  Boys  v. 
Ancell  by  Tindal,  Ch.  J.,  in  similar  terms  to  those  used  in  other 
cases. 

(Alderson,  B.  :  Where  there  is  a  certain  specified  sum,  upon  the 
non-payment  of  which  a  disproportionately  larger  sum  may  be 
payable,  the  Courts  hold  it  to  be  absurd  that  such  larger  sum  is  to 
be  considered  as  liquidated  damages  ;  as  for  instance,  it  would  be 
absurd  to  hold  that  5002.  or  1,000{.  should  be  paid  for  the  mere 
non-payment  of  3/.  68.  8^{. ;  but  if  all  the  damages  which  may  arise 
from  the  breach  of  the  stipulations  are  wholly  uncertain,  there  is 
no  absurdity  in  holding  that  the  full  amount  is  recoverable  as 
liquidated  damages. 

Platt,  B.  :  How  do  you  distinguish  the  present  case  from  that 
of  Rawlinson  v.  Clarke  ?  (l) .) 

In  that  case  only  a  single  matter  was  the  subject  of  the  stipulation, 
which  was  capable  of  being  done  in  different  ways,  and  these 

,1)  H  M.  &  W.  187. 
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CtALs-        different  modes  were  expressed  for  the  purpose  of  defining  the 

meanmg  of  the  term  **  practice. 
SxRurr. 

(Parke,  B.  :    We  abide  by  Kemhle  v.  FarreUy  but  tliis  case  is 
bimilar  to  that  of  Green  v.  Price  (i).) 

Parke,  B.  : 

I  entertain  no  doubt  in  the  present  case  that  the  rule  ought  to 
be  refused.  It  is  an  action  brought  upon  a  covenant  to  pay  one 
sum  of  l^OOOZ.,  upon  the  result  of  each  of  several  events,  one  of 
which  is  that  the  defendant  should  set  up  in  business  or  practise 
as  an  attorney  within  fifty  miles  of  Ely  Place,  at  any  time  or  times 
within  the  space  of  seven  years ;  another  event  is,  that  he  should 
at  any  time  interfere  with  or  solicit  the  clients  of  the  late  co- 
partnership; then  follows  the  stipulation,  that  the  defendant 
should,  in  either  of  those  cases,  pay  one  sum  of  1,000/. 
[  *663  ]  Now  I  take  it  to  be  clear,  that,  upon  the  true  construction  *of 

this  covenant,  the  defendant  would  not  be  bound  to  pay  more  than 
1,000Z. ;  that  is,  in  case  he  should  violate  either  of  those  two  or 
three  matters  mentioned  in  the  covenant.  These  matters  are  each 
of  them  incapable  of  exact  estimation.  It  cannot  be  said  what 
damage  a  person  may  sustain  by  another  setting  up  in  business 
within  a  limited  period  of  time  or  distance,  nor  how  much  he  may 
be  injured  by  the  loss  of  one  of  his  clients.  The  loss  may  be  either 
great  or  small ;  and  therefore,  in  order  to  avoid  all  dispute,  the 
parties  are  content  to  fix  a  certain  sum,  namely,  the  sum  they  have 
mentioned  in  express  terms  in  their  agreement.  There  is  much 
good  sense  in  what  Lord  Mansfield  is  reported  to  have  said  in  the 
case  of  Lowe  v.  Peers  (2) :  "  And  upon  this  distinction  they  proceed 
in  courts  of  equity.  They  will  relieve  against  a  penalty  upon  a 
compensation.  But  where  the  covenant  is  to  pay  a  particular 
liquidated  sum,  a  court  of  equity  cannot  make  a  new  covenant  for 
a  man  ;  nor  is  there  any  room  for  compensation  or  relief.  As  in 
leases  containing  a,  covenant  against  plowing  up  meadow,  if  the 
covenant  be  *not  to  plow,'  and  there  be  a  penalty,  a  court  of  equity 
will  relieve  against  the  penalty,  or  will  go  even  farther  than  that 
(to  preserve  the  substance  of  the  agreement) :  but  if  it  is  worded, 
*  to  pay  5/.  an  acre  for  every  acre  plowed  up,'  there  is  no  alternative, 
no  room  for  any  relief  against  it,  no  compensation ;  it  is  the  sub- 
stance of  the  agreement.  Here  the  specified  sum  of  1,0002.  is  found 
(1)  67  R.  E.  791  (13  M.  &  W.  695).  (2)  4  Burr.  2225. 
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in  damages.  It  is  the  particalar  liqaidated  sum  fixed  and  agreed 
upon  between  the  parties,  and  is  therefore  the  proper  quantum  of 
the  damages.  ...  It  is  therefore  clear,  that  where  the  precise 
sum  is  not  the  essence  of  the  agreement,  the  quantum  of  the 
damage^  may  be  assessed  by  the  jury ;  but  where  the  precise  sum 
is  fixed  and  agreed  upon  between  the  parties,  that  very  sum  is  the 
ascertained  damage,  and  the  jury  are  confined  to  it."  Now  it  is 
perfectly  ^competent  to  parties  to  make  a  stipulation  to  pay  a  fixed 
sum  for  the  breach  of  a  covenant,  the  damage  arising  from  whic^ 
it  is  extremely  difiicult  to  ascertain ;  and  I  think  that  it  is  not  an 
unreasonable  stipulation  which  the  defendant  has  made,  that  he 
should  pay  1,000Z.  upon  the  event  of  either  of  the  matters  men- 
tioned in  this  agreement. 

But  it  is  said  that  we  are  bound  by  the  law,  as  laid  down  in 
KemhU  v.  Farren,  to  hold,  that  where  a  sum  is  to  be  paid  upon  the 
event  of  several  difiisrent  matters,  to  none  of  which  the  sum  men* 
tioned  is  precisely  fixed,  the  sum  is  to  be  taken  as  a  penalty,  and 
the  words  ''liquidated  damages"  are  to  be  rejected.  We  have 
certainly  always  abided  by  the  doctrine  there  laid  down,  and  I  do 
not  think  it  interferes  with  our  opinion  in  the  present  case. 
TiNDAL,  Gh.  J.,  in  delivering  the  judgment  of  the  Court  in  that 
case,  says,  "  It  is  undoubtedly  difficult  to  suppose  any  words  more 
precise  or  explicit  than  those  used  in  the  agreement,  the  same 
declaring  not  only  affirmatively  that  the  sum  of  1,0002.  should  be 
taken  as  liquidated  damages,  but  negatively  also,  that  it  should  not 
be  considered  as  a  penalty,  or  in  the  nature  thereof ;  and  if  the 
clause  had  been  limited  to  breaches  which  were  of  an  uncertain 
nature  and  amount,  we  should  have  thought  it  would  have  had 
the  effect  of  ascertaining  the  damages  upon  any  such  breach  at 
1,000Z.  ...  In  many  cases  such  an  agreement  fixes  that  which 
is  almost  impossible  to  be  accurately  ascertained ;  and  in  all  cases 
it  saves  the  expense  and  difficulty  of  bringing  witnesses  to  that 
point.  But  in  the  present  case  the  clause  is  not  so  confined;  it 
extends  to  the  breach  of  any  stipulation  by  either  party.  If,  there- 
fore, on  the  one  hand,  the  plaintiff  had  neglected  to  make  a  eingle 
payment  of  8Z.  6b.  8d.  per  day ;  or,  on  the  other  hand,  the  defendant 
had  refused  to  conform  to  any  usual  regulation  of  the  theatre,  how- 
ever minute  or  unimportant,  it  must  have  been  concluded  that  the 
clause  in  question  in  either  case  would  have  given  the  stipulated 
damages  of  1,000Z.  But  that  a  *very  large  sum  should  become 
immediately  payable,  in  consequence  of  the  non-payment  of  a  very 
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Bxnall  sum,  and  that  the  former  should  not  be  conBidered  as  a 
penalty,  appears  to  be  a  contradiction  in  terms."    He  then  after- 
wards says,  "  It  has  been  argued  at  the  Bar  that  the  liquidated 
damages  apply  to  those  breaches  of  the  agreement  only  which  are 
in  their  nature  uncertain,  leaving  those  which  are  certain  to  a 
distinct  remedy  by  the  verdict  of  a  jury.    But  we  can  only  say,  if 
such  is  the  intention  of  the  parties,  they  have  not  expressed  it ;  but 
have  made  the  clause  relate,  by  express  and  positive  terms,  to  all 
breaches  of  every  kind.    We  cannot,  therefore,  distinguish   this 
case,  in  principle,  from  that  of  AsUey  v.  Weldon.''     I  take  that  to 
be  the  correct  exposition  of  the  rule ;  and  that  it  would  be  com- 
petent for  the  parties  to  make  a  stipulation  to  pay  a  certain  sum  on 
the  non-performance  of  a  covenant  to  pay  a  smaller  sum  ;  bat  they 
must  do  so  in  express  terms ;  and  if  that  be  done,  I  do  not  see  how 
the  Courts  can  avoid  giving  effect  to  such  a  contract     The  rule  is 
correctly  laid  down  in  Kemhle  v.  Farren  ;  and  I  said  in  the  cases  of 
Homer  v.  Flintofand  Beckham  v.  Drake,  that  we  were  bound  by 
that  decision.    In  the  more  recent  case  of  Green  v.  Price,  I  said, 
^'  The  principle  is,  that,  although  the  parties  may  have  used  the 
term  '  liquidated  damages,'  yet  if  the  Court  can  see,  upon  the  whole 
of  the  instrument  taken  together,  that  there  was  no  intention  that 
the  entire  sum  should  be  paid  absolutely  on  non-performance  of 
any  of  the  stipulations  of  the  deed,  they  will  reject  the  words,  and 
consider  it  as  being  in  the  nature  of  a  penalty  only."     And  my 
brother  Aldbrson  there  said, ''  But  where  the  damage  is  altogether 
uncertain,  and  yet  a  definite  sum  of  money  is  expressly  made  pay- 
able in  respect  of  it,  by  way  of  liquidated  damages,  those  words 
must  be  read  in  their  ordinary  sense,  and  cannot  be  construed  to 
import  a  penalty."     The  law  is  correctly  laid  down  in  that  case. 
Here  a  sum  of  money  is  to  be  paid  by  the  defendant  for  setting  up 
in  business  within  certain  limits  and  within  *a  certain  time.     Now 
the  damage  incurred  may  be  very  different,  according  to  the  time 
when  the  defendant  sets  up  in  business,  whether  it  be  near  the 
beginning  or  end  of  the  time.    Parties  are  bound  by  their  contracts^ 
if  those  contracts  be  clearly  made.    It  is  clear  that  the  defendant 
stipulated  to  pay  1,0002.  for  the  breach  of  any  one  of  the  conditions 
mentioned ;  and  they  are  such  that  the  damage  arising  from  the 
violation  of  any  of  them  cannot  be  exactly  estimated  beforehand. 
It  is  entirely  a  question  of  construction,   and  for  the  Court  to 
ascertain  the  intention  of  the  parties  and  the  meaning  of  the  words 
they  have  used. 
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Aldebson,  B.  : 

I  am  of  the  same  opinion.  It  seems  to  me,  that,  upon  looking  at 
the  several  cases  \vhich  have  been  decided  on  this  subject,  the  rule 
is  clear,  although  perhaps  it  may  not  have  been  so  distinctly 
expressed  as  could  be  wished.  It  is  entirely  a  question  of  construc- 
tion ;  and  the  rule  seems  to  be  this,  that  where  there  are  many  and 
different  stipulations  in  an  agreement,  the  breach  of  any  of  which 
gives  rise  to  a  definite  amount  of  damage,  and  for  which  a  dispro- 
portionate s^m  is  annexed,  it  is  not  reasonable  to  hold  that  the 
parties  intended  the  whole  amount  to  be  paid.  In  Kenible  v. 
Farren,  it  was  not  reasonable  to  suppose  that  the  parties  intended 
that  1,000Z.  shotild  be  paid  on  the  non-payment  of  32.  6«.  M.  only. 
So  in  Beckham  v.  Drake,  it  was  not  reasonable  to  infer  that  the 
amount  assigned  as  liquidated  damage  should  be  awarded  for  a 
breach  of  covenant  of  which  the  actual  amount,  as  apparent  on  the 
face  of  the  instrument  itself,  was  only  8Z.  8«. ;  and  therefore  the 
Court,  in  that  case,  construed  the  sum  to  be  a  penalty,  and  not 
liquidated  damages.  But  where  the  damage  cannot  be  ascertained,, 
what  absurdity  is  there  in  a  party  saying  there  shall  be  a  fixed  sum? 
and  therefore  in  such  case  the  Courts  may  give  the  words  their  plain 
and  ordinary  meaning.  The  amount  of  damage  which  a  person 
might  sustain  by  another's  practising  within  fifty  miles  for  the  period 
of  seven  years,  *would  not  be  the  same  in  amount  as  if  he  were  to 
practise  within  forty  miles,  or  next  door,  nor  the  same  if  he  had  set 
up  in  business  in  the  first,  second,  or  sixth  year.  In  one  case  the 
damages  might  be  small,  and  in  the  other  large ;  but  the  parties 
have  agreed  to  a  certain  fixed  sum,  in  order  to  prevent  the  necessity 
of  being  at  the  expense  of  procuring  the  attendance  of  witnesses  for 
the  purpose  of  giving  evidence  upon  those  matters.  If,  in  the  case 
of  Kemble  v.  Farren,  it  had  been  stipulated  that  for  the  breach  by 
the  non-payment  of  the  agreed  amount,  there  should  be  1,000Z.  paid 
as  liquidated  damages,  I  am  not  prepared  to  say  that  the  party  would 
not  have  been  bound  to  that  precise  sum.  The  case  of  Green  v.  Price ^ 
which  was  followed  by  that  of  Rawlinson  v.  Clarke,  in  which  the  same 
principle  was  acted  upon,  is  not  distinguishable  from  the  present. 

Platt,  B.  : 

I  am  of  the  same  opinion  ;  and  I  concur  with  my  brother  Parke 
in  the  limitations  he  has  applied  to  this  case.  It  seems  to  me,  that 
if  all  the  damages  are  uncertain  and  general,  there  is  no  reason  to 
alter  the  distinct  words  of  the  contract  entered  into  by  the  parties. 

52—2 
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Here  it  is  clear  that  the  covenant,  on  the  breach  of  which  this  sum 
is  to  be  paid,  was  to  protect  the  plaintiff's  business  from  the  inter- 
ference of  the  defendant.  It  is  clear  that  such  is  the  substance  of 
the  intention  of  the  parties  ;  and  it  was  therefore  agreed,  that,  in 
the  event  of  any  one  of  the  acts  stipulated  against  being  done  by 
the  defendant,  then  he  should  be  liable  to  pay  the  sum  of  1,00(M.  as 
liquidated  damages.  I  am  unable  to  distinguish  this  case  from  that 
of  Rawlinson  v.  Clarke.  I  think,  therefore,  that  th^  sum  recovered 
was  right,  and  that  there  ought  to  be  no  rule. 

Pollock,  C.  B.  : 

I  entirely  agree  with  the  rest  of  the  Court.  I  think  that  this 
matter  has  already  been  decided.  The  case  of  KemUe  v.  Farren  is 
a  direct  authority,  that  where  the  injury  provided  against  is  alto- 
gether uncertain,  ^the  sum  specified  is  to  be  taken  as  liquidated 
damages.  The  rule  is  correctly  laid  down  by  Lord  Chief  Justice 
TiNDAL  in  that  case ;  and  I  think  that  the  present  falls  entirely 
within  the  principle  there  laid  down.  I  therefore  concur  with  the 
rest  of  the  Court  in  thinking  that  there  ought  to  be  no  rule. 

Rule  refmed 


1848. 
Jan.  18. 

£674] 


LEE  V.   STONE  and  OrHERa 

(1  Ex.  674—688;  S.  C.  17  L.  J.  Ex.  331.) 

A  testator  devised  three  several  estates  to  his  three  daughters,  M.,  C, 
and  L.,  for  their  respective  Uves,  with  remainder  to  their  diildren,  as 
tenants  in  common  in  fee,  provided  that  if  any  or  either  of  them  should  die 
without  issue,  the  property  given  to  such  daughter  should  go  and  accme  to 
the  *'  survivors  or  survivor,"  in  equal  shares,  as  tenants  in  common ;  and 
if  all  except  one  should  die  without  issue,  then  the  shares  of  such  daughters 
so  dying  should  go  to  the  **  survivor,'*  her  heirs  and  ajssigns,  for  ever.  On 
the  3rd  October,  1841,  C.  died,  leaving  a  son.  On  the  2dth  October,  1841, 
L.  died,  without  having  had  issue.  On  the  22nd  December,  1841,  M.  and 
her  husband  conveyed  to  a  trustee,  as  well  the  property  devised  to  her  for 
life  as  that  devised  to  L.,  to  hold  to  the  use  of  M.,  for  the  joint  lives  of  her- 
self and  her  husband,  with  remainder  to  the  survivor  in  fee :  Held,  that  the 
word  ** survivor"  in  the  wHl  must  be  construed  according  to  its  ordinary 
meaning ;  and  that,  on  the  death  of  L.,  the  property  given  to  her  for  life 
vested  absolutely  in  M.  in  fee. 

Also,  that  the  sou  of  C.  could,  under  no  contingency,  become  entitled  to 
any  interest  in  the  property  given  to  M.  for  life. 

Also,  that,  under  the  will  and  deed,  the  husband  of  M.,  in  her  right,  had 
an  estate  in  possession  during  the  joint  lives  of  himself  and  his  wife. 

Bt  order  of  yice-Chancellor  Ekioht  Bruce,  the  following  case 
was  stated  for  the  opinion  of  this  Court : 
John  Cook,  late  of  West  Bromwich,  in  the  county  of  Stafford, 
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cooper,  deceased,  was,  at  the  respective  times  of  making  his  will         Lbb 
hereinafter  mentioned,  and  of  his  decease,  seised  for  an  estate  of       stonb, 
inheritance   in    fee-simple    in    possession    of    the    three    several 
properties  in  his  said   will  respectively  described,  and   thereby 
devised  to  his  three  daughters  therein  mentioned  respectively,  for 
their  respective  lives. 

The  said  John  Cook,  on  the  24th  day  of  February,  1840,  duly 
made  and  executed  his  said  will,  (so  far  as  material  to  the  present 
case),  as  follows: 

"  I  give  and  devise  to  my  eldest  daughter,  Mary  Ann,  the  wife  of 
Henry  Stone,  of  West  Bromwich,  pawnbroker,  all  that  my  messuage, 
tenement,  or  dwelling-house,  where  I  now  reside,  situate  in  High 
Street,  in  West  Bromwich  aforesaid,  with  the  shop,  yard,  outbuildings, 
and  premises  thereto  belonging,  and  also  all  that  newly-erected  mes- 
suage, tenement,  or  dwelling-house,  adjoining  to  the  last-mentioned 
messuage,  tenement,  or  dwelling-house,  on  the  north-west  side 
thereof,  with  the  shop,  garden,  outbuildings,  and  premises,  behind 
the  same,  and  thereto  belonging ;  To  hold  unto  my  said  daughter 
Mary  Ann  Stone  and  her  assigns,  for  and  during  the  term  of  her 
natural  life,  to  and  for  her  own  use  and  benefit,  subject  neverthe- 
less to  and  charged  and  chargeable  *as  hereinafter  mentioned.  And  [  ^^75  ] 
from  and  after  the  decease  of  my  said  daughter  Mary  Ann  Stone, 
I  give  and  devise  the  said  two  messuages,  tenements,  or  dwelling- 
houses,  shops,  gardens,  and  premises,  unto  all  and  every  the  child 
and  children  lawfully  begotten  of  my  said  daughter  Mary  Ann 
Stone,  if  more  than  one,  to  be  equally  divided  between  them,  share 
and  share  alike,  as  tenants  in  common,  and  not  as  joint  tenants ; 
and  if  there  shall  be  but  one  such  child,  then  to  such  only  child» 
his  or  her  heirs  and  assigns  for  ever.  And  I  do  hereby  charge  and 
make  chargeable  the  property  hereinbefore  given  to  my  said 
daughter  Mary  Ann  Stone  for  life  as  aforesaid,  with  the  payment 
of  two  several  sums  of  twenty  pounds,  one  of  which  sums  I  give  and 
bequeath  to  my  daughter  Charlotte  Angell,  and  the  other  I  give  and 
bequeath  to  my  daughter  Lucy  Cook.  And  I  give  and  devise  unto 
my  said  daughter  Charlotte  Angell  all  those  my  three  messuages, 
tenements,  or  dwelling-houses,  situate  in  the  High  Street,  in  West 
Bromwich,  aforesaid,  adjoining  to  the  south-east  side  of  the 
messuage  or  dwelling-house  where  I  now  reside,  together  with  the 
outbuildings,  gardens,  and  premises  thereto  belonging,  and  also 
all  those  three  other  messuages,  tenements,  or  dwelling-houses, 
adjoining  the  said  last-mentioned  messuages  or  dwelling-houses^ 
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LsB  situate  in  Water  Street,  in  West  Bromwich,  aforesaid,  together  with 
SToinc.  the  butbnildings,  gardens,  and  premises  thereto  belonging ;  To  hold 
unto  my  said  daughter  Charlotte  Angell,  and  her  assigns,  for  and 
during  the  term  of  her  natural  life,  to  and  for  her  own  use  and 
benefit.  And  from  and  after  the  decease  of  my  said  daughter 
Charlotte  Angell,  I  give  and  devise  the  same  messuages,  tenements, 
or  dwelling-houses,  land,  and  premises,  unto  all  and  every  the 
child  or  children  of  my  said  daughter  Charlotte  Angell  lawfully 
begotten,  if  more  than  one,  to  be  equally  divided  between  them, 
share  and  share  alike,  as  tenants  in  common,  and  not  as  joint 
tenantH ;  and  if  there  shall  be  but  one  such  child,  then  to  such  only 
[  ^76  ]  child,  his  or  *her  heirs  and  assigns  for  ever.  And  I  give  and 
devise  unto  my  daughter  Lucy  Cook  all  those  my  three  messuages 
or  dwelling-houses  standing  and  being  in  the  High  Street,  in  West 
Bromwich  aforesaid,  at  the  north-west  side  of  the  messuages  or 
dwelling-houses  hereinbefore  given  to  my  said  daughter  Maiy 
Ann  Stone,  with  the  gardens,  outbuildings,  and  premises  thereto 
belonging;  To  hold  unto  my  said  daughter  Lucy  Cook,  and  her 
assigns,  for  and  during  the  term  of  her  natural  life,  to  and  for  her 
own  use  and  benefit.  And  from  and  after  the  decease  of  my  said 
daughter  Lucy  Cook,  I  give  and  devise  the  said  messuages,  tene- 
ments, or  dwelling-houses,  land,  and  premises,  unto  all  and  every 
child  and  children  lawfully  begotten  of  my  said  daughter  Lucy 
Ciook,  if  more  than  one,  share  and  share  alike,  as  tenants  in 
common,  and  not  as  joint  tenants,  and  if  there  shall  be  but  one 
such  child,  then  to  such  only  child,  his  or  her  heirs  and  assigns  for 
ever.  Provided  always,  and  it  is  my  will,  that  if  any  or  either  of 
my  said  daughters  shall  depart  this  life  without  having  lawful 
issue  of  her  body  or  bodies,  that  then  and  in  that  case,  the  properly 
hereinbefore  given  to  such  daughter,  so  dying,  shall  go  and  accrue 
to  the  survivors  or  survivor  of  my  said  daughters,  their  or  her 
heirs,  executors,  administrators,  and  assigns,  in  equal  shares  and 
proportions,  as  tenants  in  common,  and  not  as  joint  tenants.  And 
if  all  my  daughters,  except  one,  should  depart  this  life  without 
having  lawful  issue,  then  I  direct  that  the  shares  of  such  daughters, 
so  dying,  shall  go  to  the  survivor  of  my  said  daughters,  her  heirs, 
executors,  administrators,  and  assigns  for  ever." 

The  said  John  Cook  died  on  the  24th  day  of  January,  1841,  without 
having  revoked  or  altered  his  said  will,  and  leaving  his  said  three 
daughters,  (that  is  to  say),  Mary  Ann,  the  wife  of  Henry  Stone, 
Charlotte,  the  wife  of  John  Angell,  and  Lucy,  the  wife  of  John 
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Atkins,  (in  the  said  will  called  Lucy  Cook),  his  only  children  and         Lbk 
co-beiresses-at-law.  Stonb. 

The  said  Charlotte  Angell  died  on  the  3rd  day  of  October,  1841,       [  677  ] 
intestate,  and  leaving  a  son  John  Cook  Angell,  her  only  child  and 
heir-at-law. 

The  said  Lucy  Atkins  died  on  the  25th  day  of  October,  1841,  an 
infant  ander  the  age  of  twenty-one  years,  and  without  leaving  or  ever 
having  had  issue,  and  she  left  her  sister,  the  said  Mary  Ann  Stone, 
and  her  nephew,  the  said  John  Cook  Angell,  her  co-heirs-at-law. 

By  an  indenture  of  release,  bearing  date  the  22nd  day  of 
December,  1841,  and  made  and  duly  executed  between  and  by  the 
said  Henry  Stone  and  Mary  Ann  his  wife  of  the  one  part,  and 
Jolin  Dumbell,  therein  described,  of  the  other  part,  (which  said 
indenture  was  expressed  to  be  made  in  pursuance  of  the  Act  of 
Parliament  passed  in  the  fourth  year  of  her  present  Majesty,  and 
intituled  "  An  Act  for  rendering  a  release  as  effectual  for  the 
conveyance  of  freehold  estates  as  a  lease  and  release  between  the 
same  parties,"  and  was  duly  acknowledged  by  the  said  Mary  Ann 
Stone,  as  by  law  required  for  rendering  effectual  conveyances  by 
married  women),  all  the  said  property  by  the  said  will  of  the  said 
testator,  John  Cook,  devised  to  the  said  Mary  Ann  Stone  for  life, 
and  also  all  the  said  property  by  the  said  will  devised  to  the  said 
Lucy  Atkins  for  life,  together  with  all  the  appurtenances  there- 
unto belonging  respectively,  and  all  the  estate,  right,  title,  interest, 
property,  possibility,  claim,  and  demand  whatsoever  of  them  the 
said  Henry  Stone  and  Mary  Ann  his  wife,  and  of  each  of  them, 
into  and  out  of  the  same  premises,  were,  {inter  alia),  in  considera- 
tion of  the  sum  of  ten  shillings  to  the  said  Henry  Stone  and  Mary 
Ann  his  wife,  paid  by  the  said  John  Dumbell,  duly  conveyed  by 
the  said  Henry  Stone  and  Mary  Ann  his  wife  unto  the  said  John 
Dumbell  and  his  heirs.  To  have  and  to  hold  the  same  unto  the  said 
John  Dumbell  and  his  heirs ;  nevertheless  to  the  use  of  the  said 
Mary  Ann  Stone  and  her  assigns,  for  and  during  the  joint  natural 
lives  of  them  the  said  Henry  Stone  and  Mary  Ann  *his  wife,  with-  [  •«78  ] 
out  impeachment  of  waste,  and  her  receipts  alone  for  the  rents  and 
profits  to  be  from  time  to  time  good  discharges.  And  from  and 
immediately  after  the  decease  of  either  of  them  the  said  Henry 
Stone  and  Mary  Ann  his  wife,  to  the  use  of  the  survivor  of  them 
the  said  Henry  Stone  and  Mary  Ann  his  wife,  his  or  her  heirs  and 
assigns  for  ever. 

The  said  Henry  Stone  and  Mary  Ann  his  wife  and  John  Cook 
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LxE  Angell  are  all  now  living,  and  the  said  Mary  Ann  Stone  has  not 
Btonb.       ftn<l  has  never  had  any  issue. 

The  questions  for  the  opinion  of  the  Court  are — 

First,  whether  the  said  Mary  Ann  Stone,  or  the  said  Henry  Stone 
and  Mary  Ann  Stone  his  wife,  in  her  right,  has  or  have  any  and 
what  estate  in  possession  in  the  property  by  the  said  will  devised  to 
the  said  Lucy  Atkins  for  life. 

Secondly,  whether  the  said  John  Cook  Angell  has  any  and  what 
estate  in  possession  in  the  property  by  the  said  will  devised  to  the 
said  Lucy  Atkins  for  life. 

Thirdly,  whether,  contingently  or  otherwise,  the  said  John  Cook 
Angell  has  any  and  what  estate  in  reversion,  remainder,  or 
expectancy  in  the  property  by  the  said  will  devised  to  the  said 
Lucy  Atkins  for  life. 

Fourthly,  whether  the  said  Mary  Ann  Stone,  or  the  said  Henry 
Stone  and  Mary  Ann  his  wife,  in  her  right,  has  or  have  any  and 
what  estate  in  possession  in  the  property  by  the  said  will  devised  to 
the  said  Mary  Ann  Stone  for  life. 

Fifthly,  whether,  contingently  or  otherwise,  the  said  John  Cook 
Angell  has  any  and  what  estate  in  reversion,  remainder,  or 
expectancy  in  the  property  by  the  said  will  devised  to  the  said 
Mary  Ann  Stone  for  life. 

liose^  for  Mary  Ann  Stone  and  Henry  Stone,  (Nov.  15) : 

First,  as  to  the  property  devised  to  Lucy  Atkins.  Upon  the 
death  of  Lucy  Atkins,  Mary  Ann  Stone  took  an  estate  in  fee- 
simple  in  the  whole  of  the  property  devised  to  Lucy  Atkins,  and 
John   Cook  Angell   took  no  interest  whatever  in  that  property. 

[  WD  ]  The  cases  collected  in  Jarman  on  *Wills  (i)  show  that  the  word 
"survivor,"  like  every  other  term,  when  unexplained  by  the 
context,  must  be  interpreted  according  to  its  strict  literal  meaning. 
[He  cited  Ferguson  v.  Dunbar  (2),  Crowder  v.  Stone  {z)j  Dai>idson 
V.   DaUiU  (4),    Wilmot  v.    WUmot  (5),   Milsom   v.   Awdry  (6),   and 

L  681  ]  Leeming  v.  Sheiratt  (7).]  There  is  nothing  in  this  will  to  indicate 
that  the  testator  used  the  term  ''survivor"  in  any  other  than 
its  ordinary  sense.  As  to  the  property  devised  to  his  daughters, 
he  gives  them  life  estates  only;    but  in    the   event   of    either 

(1)  Vol.  2,  p.  609.  (5)  6  R.  R.  196  (8  Ves.  10). 

(2)  3  Br.  C.  C.  468,  «.  (6)  5  R.  R.  102  (5  Ves.  465). 

(3)  27  R.  R.  68  (3  Russ.  217).  (7)  62  R.  R.  1  (2  Hare,  14). 

(4)  9  R.  R.  350  (14  Ves.  676). 
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of   them  dying  without  issue,  he  makes  a   different   disposition,         Lis 
and  gives  to  the    survivors   or   survivor   the   fee-simple  in   the       stokb. 
share  of  the  deceased.    It  is  difficult  to  see  what  language  could 
have  been  used  more  plainly  indicating  an  intention  to  give  the 
surviving  daughters  an  estate  in  fee.     If  the  word  ''heirs  "  receives 
its  natural  interpretation,  there  can  be  no   tenancy  in  common 
between  Mary  Ann  Stone  and  John  Cook  Angell.     The  ^object  of       [  *682  ] 
the  latter  part  of  the  proviso  was  to  meet  an  event  which  cannot 
now  happen.     If  the  first  daughter  had  died  without  issue,  the 
survivors  would  have  taken  an  estate  in  fee-simple  as  tenants  in 
common;   and  the  testator  intended  that  the  latter  part  of  the 
proviso  should  operate  by  way  of  executory  devise  of  the  accruing 
share  in  the  event  of  the  second  daughter  dying  without  issue. 

Secondly,  with  respect  to  the  property  devised  to  Mary  Ann 
Stone,  the  testator  gives  each  of  his  daughters  an  estate  for  life, 
with  remainder  in  fee  to  their  children,  so  that  each  child  when 
born  would  take  a  vested  interest :  Doe  v.  Perryn  (i),  Eight  v. 
Creber(2),  Doe  v.  Hoplcinson  (s).  But  until  the  contingency  hap- 
pened, the  inheritance  descended  to  the  testator's  heir-at-law.  The 
result  of  which  would  be,  that  if  all  the  daughters  were  without 
issue  at  the  time  of  his  death,  the  inheritance  would  descend  to 
them  as  co-heiresses.  Upon  the  death  of  Lucy  Atkins  without 
children,  John  Cook  Angell  and  Mary  Ann  Stone  took  each  a 
moiety  of  the  inheritance  as  co-heirs  of  the  testator.  Consequently, 
at  the  time  of  the  execution  of  the  deed  of  the  22nd  of  December, 
1841,  Mary  Ann  Stone  had  an  estate  for  life  in  the  share  originally 
devised  to  her,  and  also  a  moiety  of  the  inheritance.  That  is  now 
subject  to  the  uses  declared  by  the  deed.  The  effect  of  that  con- 
veyance was  to  merge  the  life-estate  in  the  reversion,  and  to 
destroy  the  contingent  remainder:  Purefoy  v.  Rogers  (4),  Mansell 
V.  ilfan«^ZZ(5),  Fearne  on  Contingent  Remainders,  339. 

WinseVy  for  John  Cook  Angell  : 

Upon  the  death  of  Lucy  Atkins,  John  Cook  Angell  took  an  estate 
in  fee-simple  in  her  share,  as  tenant  in  common  with  Mary  Ann 
*  Stone;  and  upon  the  death  of  the  latter  without  issue,  he  would       [  •688] 
be  entitled  to  the  whole  estate.     The  word  *'  survivor  '*  requires 
such  an  interpretation,  in  order  to  carry  out  the  intention  of  the 

(1)  IB.  B.  757  (3  T.  R.  484).  (4)  2  Saund.  380. 

(2)  29  E.  E.  444  (5  B.  &  C.  866).  (5)  2  P.  Wms.  678. 

(3)  64  B.  E.  477  (5  Q.  B.  223). 
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Lbb  testator.  If  the  words  ''  sarvivors  or  survivor  "  in  the  former  part 
ST02IK.  of  the  proviso  signify  ''others  or  other/'  as  they  clearly  do,  the 
word  ''  survivor,"  in  the  latter  branch  of  the  proviso,  must  receive 
the  same  construction.  In  the  former  part  of  the  proviso  the  tes- 
tator uses  the  word  "  property ;  "  in  the  latter,  the  word  "  share." 
Those  words  are  not  identical  in  their  meaning ;  but  the  word 
''share  "  was  intended  to  apply  to  the  share  which  accrued  to  the 
survivors  on  the  death  of  the  first  daughter.  The  last  surviving 
daughter  could  only  take  an  accruing  share.  A  different  construc- 
tion of  the  word  "  survivor  "  would  create  an  intestacy  as  to  this 
property,  on  the  death  of  Mary  Ann  Stone  without  children.  It  is 
true  that  the  word  "  survivor  "  has,  in  some  instances,  been  con- 
strued according  to  its  ordinary  meaning ;  but,  in  those  cases,  the 
context  and  general  intention  of  the  testator  expressed  on  the  face 
of  the  will  required  such  a  construction.  Here  the  context  and 
general  intention  show  that  the  words  "survivors  or  survivor," 
ought  to  be  construed  "  others  and  other."  In  Toldervy  v.  C6U  (i), 
Lord  Abinoeb,  C.  B.,  says,  "  A  court  of  justice  has  no  right,  in 
interpreting  a  will,  to  make  a  probable  conjecture  of  what  a  tes- 
tator would  have  done  in  a  particular  case,  and  then  to  do  it  for 
him,  when  there  are  no  words  in  the  will  to  justify  that  course." 
In  Harman  v.  Dickinson  (2),  the  testator  bequeathed  equal  sums  for 
the  benefit  of  his  two  granddaughters  for  life  and  their  children 
respectively ;  but,  if  either  died  without  issue,  her  share  to  go  to 
the  children  of  the  survivor.  One  of  the  granddaughters  married 
and  died  in  the  lifetime  of  the  other,  leaving  children ;  the  other 
died  unmarried :  and  it  was  held,  that  the  children  took  each  of 
£.^684  ]  the  shares.  In  *Aiton  v.  Brooks  (8),  the  testator  bequeathed  certain 
stock  to  A.  and  B.  for  their  lives,  and  on  their  deaths  to  their 
children  then  living,  who  should  attain  the  age  of  twenty-one 
,  years;  but  in  case  any  of  the  children  should  die  before  they 
attained  that  age,  the  testator  gave  the  share  of  such  deceased 
child  to  the  survivor  ;  provided,  that  in  case  either  A.  or  B.  should 
leave  any  child  living  at  their  respective  deceases,  but  which  should 
all  die  before  they  attained  the  age  of  twenty-one  years,  then  the 
share  of  such  legatee  so  dying  should  go  to  the  survivor  of  them 
the  said  A.  and  B.  A.  died  in  the  lifetime  of  B.,  leaving  a  child, 
who  attained  twenty-one :  B.  afterwards  died  without  issue.  Shad- 
well,  V.-C,  held,  that  A.'s  personal  representatives  were  entitled 

(1)  41  R.  B.  257  (1  M.  &  W.  287).  (3)  40  R.  R.  110  (7  Sim.  204). 

(•2)  1  Br.  C.  C.  91. 
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to  B.*8  moiety,  observmg,  that  the  word  "  survivor  **  must  of  neces-         I^bb 
sity  be  taken  to  mean  "  other ;  *'  for  the  testator  contemplated  the       stomb. 
event,  not  of  one  of  the  legatees  dying  in  the  lifetime  of  the  other, 
but  of  one  of  them  dying  childless.   A  similar  construction  was  put 
upon  the  word  "  survivor  "  in  Doe  v.  Wainewright  (i)  and  Leake  v. 
Robinson  (2). 

Then,  as  to  the  effect  of  the  deed  of  the  22nd  of  December,  1841, 
there  could  be  no  merger.  Treating  the  devise  as  two  separate 
limitations,  there  is,  first,  an  estate  for  life  to  each  of  the  daughters, 
then  a  contingent  remainder  to  the  unborn  children,  with  an  alter- 
native contingent  remainder  to  the  survivor,  and  an  executory  devise 
over:  Brownaword  v.  Edicards  {b).  Doe  v.  Howell  (4,).  The  deed 
would  only  operate  to  defeat  the  contingent  remainders,  but 
would  have  no  effect  on  the  executory  devise :  Cruise's  Dig.  tit. 
xxxix.  Merger,  ss.  80,  84. 

Base  replied. 

Cur.  adv.  vtdt. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  :  [  685  ] 

The  question  in  this  case  is,  whether  the  words  ''survivor  or 
survivors,"  occurring  in  the  will  of  John  Cook,  are  to  be  construed 
according  to  their  natural  import,  or  as  meaning  ''other  or  others." 

The  testator  had  three  daughters,  Mary  Ann,  the  wife  of  Henry 
Stone,  Charlotte,  the  wife  of  John  Angell,  and  Lucy,  afterwards 
the  wife  of  John  Atkins,  but  who  at  the  date  of  the  will  was 
unmarried. 

By  the  will  in  question,  the  testator  gave  a  real  estate  to  his 
daughter  Mary  Ann  for  her  life,  with  remainder  to  her  children 
as  tenants  in  common  in  fee ;  and  he  gave  another  real  estate  to 
each  of  his  two  other  daughters,  Charlotte  and  Lucy,  for  their 
respective  lives,  with  like  remainders  to  their  respective  children 
in  fee.  Then  follows  this  proviso :  "  Provided  always,  and  it  is 
my  will,  that  if  any  or  either  of  my  said  daughters  shall  depart 
this  life  without  having  lawful  issue  of  her  body  or  bodies,  that 
then  and  in  that  case  the  property  hereinbefore  given  to  such 
daughter  so  dying,  shall  go  and  accrue  to  the  survivors  or  survivor 
of  my  said  daughters,  their  or  her  heirs,  executors,  administrators, 

())  2  E.  B.  634  (5  T.  E.  427).  (3)  2  Ves.  243. 

(2)  16  B.  B.  168  (2  Mer.  394).  (4)  34  E.  B.  366  (10  B.  &  C.  191). 
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L«E  and  assigns,  in  equal  shares  and  proportions,  as  tenants  in  common, 
St^Vb.  c^d  not  as  joint  tenants.  And  if  all  my  daughters,  except  one, 
should  depart  this  life  without  having  lawful  issue,  then  I  direct 
that  the  shares  of  such  daughters,  so  dying,  shall  go  to  the  survivor 
of  my  said  daughters,  her  heirs,  executors,  administrators,  and 
assigns,  for  ever." 

The  testator  died  in  January,  1841.  On  the  8rd  of  October 
following,  Charlotte  Angell  died  intestate,  leaving  a  son,  John 
Cook  Angell,  her  only  child  and  heir.  And  on  the  25th  of  the 
same  month  of  October,  1841,  Lucy  Atkins  died  an  infant,  never 
having  had  any  child. 

The  case  states,  that,  on  the  22nd  of  December,  1841,  Stone  and 
his  wife  conveyed  to  John  Dumbell  and  his  heirs,  as  well  the  pro- 
perty devised  to  Mary  Ann  Stone  for  life,  as  also  that  devised  to 
[  •686  ]  Lucy  Atkins  for  life,  to  hold  *the  same  to  Dumbell  and  his  heirs, 
to  the  use  of  Mary  Ann  Stone  for  the  joint  lives  of  herself  and  her 
husband,  with  remainder  to  the  survivor  of  them  in  fee. 

The  question  is,  whether,  on  the  death  of  Lucy,  Mary  Ann  Stone, 
as  the  then  sole  surviving  daughter  of  the  testator,  took  the  whole 
of  the  estate  originally  devised  to  Lucy,  or  whether  John  Cook 
Angell,  as  heir-at-law  of  Charlotte  his  mother,  took  one  moiety  of 
it.  And  this  depends  upon  the  construction  to  be  put  upon  the 
word  **  survivor  "  as  occurring  in  the  proviso :  if  it  is  to  be  con- 
strued according  to  its  natural  meaning,  certainly  Mary  Ann  is 
entitled  to  the  whole,  for  she  alone  survived  Lucy;  if  it  means 
^' other,"  then  John  Cook  Angell,  as  heir-at-law  of  his  mother 
Charlotte,  is  entitled  to  one  moiety. 

We  are  of  opinion,  that  in  this  case  there  is  nothing  to  justify 
us  in  giving  to  the  word  '' survivor"  any  other  than  its  natural 
meaning.  Even  admitting  that  there  are  cases  in  which  the  Courts 
have  taken  upon  themselves  to  say  that  by  the  words  "  survivors  or 
survivor"  the  testator  must  have  meant  "others  or  other,"  though 
there  has  been  nothing  to  warrant  such  a  construction  beyond  the 
strong  probability  that  the  testator  may  so  have  intended,  yet  it  is 
also  certain  that  the  almost  uniform  current  of  authority  on  this 
subject  for  above  half  a  century  has  run  in  an  opposite  direction ; 
and  this  on  very  sound  and  reasonable  principles.  It  may  be,  that 
by  a  rigid  adherence  to  the  ordinary  meaning  of  the  testator's 
words,  the  Courts  may  sometimes  disappoint  the  intention  which 
he  really  had,  and  which,  by  the  words  in  question,  he  meant  to 
express;   but  this  is  a  misfortune  against  which  it  is  impossible 


VOL.  Lxxiv.]  1848.    EX.     1  EX.  686—688.  8S 

to  guard ;  it  arises,  not  from  any  defect  of  the  law,  but  from  the  Lxe 
neglect  of  the  testator  in  not  using  language  calculated  to  express  stone. 
his  real  meaning.  The  law  admits  of  no  will  except  a  will  reduced 
into  writing,  and  signed  by  the  testator ;  and  we  are  violating  the 
law  whenever  we  receive,  as  a  testator's  will,  not  what  he  has 
written,  but  what  we  conjecture  he  meant  *to  have  written.  Of  [  *^'^  ] 
course,  this  observation  does  not  apply  to  a  case,  where,  on  the  face 
of  the  will,  it  appears  that  any  word  of  known  import  is  used  in 
some  other  than  its  definite  sense,  differing  from  its  ordinary  sense. 
We  are  bound,  then,  to  give  such  word  the  sense  in  which  it  has 
been  used,  in  the  same  way  as  if  the  testator  had  in  terms  said  he 
intended  so  to  use  it.  It  is  impossible  to  lay  down  any  general 
rule  beforehand,  defining  what  will  in  each  case  be  sufficient  to 
enable  a  Court  to  say,  from  matter  apparent  on  the  face  of  the  will, 
that  the  testator  is  using  any  word  not  according  to  its  ordinary 
meaning.  It  is  sufficient  for  us  to  say,  that  there  must  be  some- 
thing beyond  the  mere  probability,  however  strong,  that  the  testator 
was  not  aware  of  the  precise  effect  of  the  language  he  has  used.  In 
this  case  there  is  nothing  to  show  to  us  that  the  word  '*  survivor  " 
was  used  in  any  other  than  its  ordinary  sense,  and  therefore  we  must 
give  to  it  its  ordinary  meaning,  and  hold  that  the  property  given  to 
Lucy  for  her  life,  on  her  death,  vested  absolutely  in  Mary  Ann  in  fee. 

On  the  same  principle  precisely,  we  must  hold,  that  under  no 
possible  contingency  can  John  Cook  Angell  become  entitled  to  any 
interest  in  the  property  given  to  Mary  Ann  Stone  for  her  life. 

By  the  fourth  question  put  to  us,  we  are  requested  to  state 
whether  Stone  and  his  wife,  or  either  of  them,  have  now  any  and 
what  estate  in  possession  in  the  property  devised  to  Mrs.  Stone  for 
her  life.  On  this  part  of  the  case,  some  arguments  were  addressed 
to  the  Court  as  to  what  was  the  effect  of  the  deed  of  December  22, 
1841,  on  the  contingent  remainders  in  fee  expectant  on  the  life- 
estate  given  to  Mrs.  Stone  ;  but  the  question  proposed  to  us  is  only 
as  to  whether  Mr.  and  Mrs.  Stone  have  now  any  and  what  estate 
in  possession  in  this  property ;  and  it  is  perfectly  clear,  under  the 
operation  of  the  will  and  deed,  that  Mr.  Stone,  in  right  of  his  wife,  has 
an  estate  in  possession  during  the  joint  lives  of  himself  and  his  wife. 

On  these  principles  we  shall  certify  our  opinion  to  Vice-Chancellor       [  688  ] 
Knight  Bruce. 

A  certificate  in  conformity  with  the  above  opinion  was  accordingly 
sent. 
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1848.       EAMSDEN  V.  The  MANCHESTER,  SOUTH  JUN'CTIOX, 


Jan.  86 


AND  ALTRINCHAM   RAILWAY  COMPANY  (1). 


t  ^^  ^  (I  Ex.  723—733 ;  S.  C.  12  Jur.  293.) 

Trespass  for  breaking  and  entering  the  plaintifiTs  close,  and  making  a 
tunnel  through  the  same.  Plea,  that  the  close  was  a  public  highway,  and 
that  the  defendants,  by  an  Act  of  Parliament,  were  incorporated  for  the 
purpose  of  making  and  maintaining  a  railway ;  that,  before  the  passing  of 
the  said  Act,  certain  plans  and  sections  of  the  railway,  showing  the  lines 
and  levels  thereof,  and  also  books  of  reference  containing  the  names  of  the 
owners  of  the  land  through  which  the  same  was  intended  to  pass,  had  been 
deposited  with  clerks  of  the  peace ;  that  by  the  said  Act  it  was  enacted, 
that,  subject  to  the  provisions  of  that  Act  and  the  Companies  Clauses 
Consolidation  Act  and  Bailway  Clauses  Consolidation  Act,  it  should  be 
lawful  for  the  defendants  to  make  and  maintain  the  railway  in  the  line  and 
upon  the  lands  delineated  and  described  on  the  said  plans  and  in  the  booka 
of  reference,  and  to  enter  upon,  take,  and  use  such  of  the  said  lands  as 
should  be  required  for  that  purpose ;  that  the  said  close  in  which  &c.,  was 
delineated  and  described  on  the  said  plans  and  in  the  books  of  reference 
and  was  and  is  such  public  highway  as  aforesaid,  whereupon  the  defendants 
at  the  said  times,  when  &c.,  under  and  by  virtue  of  the  said  Acts,  entered 
upon  the  said  close  in  which  Ac,  under  the  surfiice  thereof,  in  order  to 
make  and  did  then  so  make,  under  the  said  highway,  a  tunnel,  doing  as 
little  damage  as  could  be,  and  in  so  doing  dug,  excavated,  and  bored  the 
close  of  the  plaintiff,  and  made  the  tunnel  in  the  declaration  mentioned,  as 
they  lawfully  might  for  the  cause  aforesaid.  Beplioation,  that  the  close 
was  required  to  be  purchased  and  permanently  used  for  making  and  per- 
manently maintaining  the  railway ;  that  the  plaintiff  being  the  owner  of 
the  close  for  a  term  of  years,  subject  to  the  user  of  the  same  as  a  public 
highway,  did  not  at  any  time  consent  that  the  defendants  might  enter  upon 
or  take  the  close,  nor  did  the  defendants  give  any  notice  to  the  plaintiff  to 
sell  and  convey  or  release  the  same  to  them,  or  that  they  required  the  same ; 
nor  did  the  defendants  pay  the  plaintiff,  or  deposit  in  the  Bank,  any 
purchase-money  or  compensation  for  the  interest  of  the  plaintiff  therein  ,* 
that  the  defendants  did  not  enter  on  the  close  for  the  purpose  of  merely 
surveying  or  taking  levels,  &c.,  but  for  the  permanent  using  and  taking 
the  same  to  their  own  use;  and  at  the  said  time  when  &c.,  and  thence 
hitherto,  have  used  and  now  permanently  use  the  dose  of  the  plaintiff  for 
the  permanent  purpose  of  the  railway.  On  demurrer  to  the  replication  : 
Held,  that  the  plea  afforded  no  justification,  inasmuch  as  the  defendants 
were  bound,  under  the  Lands  Clauses  Consolidation  Act,  8  &  9  Yict.  c.  18, 
to  make  compensation  before  entering  upon  the  close. 

Trespass.  The  declaration  stated,  that  the  defendants,  on  divers 
days  and*  times,  &c.,  broke  and  entered  a  close  of  the  plaintiff, 
situate  in  the  township  of  Stretford,  in  the  parish  of  Manchester,, 
(describing  the  same  by  abuttals),^  and  then  dug,  excavated,  bored 
into,  through,  and  along  the  close  of  the  plaintiff,  and  then  dug, 
excavated,  and  made  a  tunnel  or  hole,  to  wit,  50  feet  long  and  50 
feet  wide,  and  continued  the  same  so  made,  dug,  and  excavated, 
for  a  long  time,  to  wit,  from  thence  hitherto ; "  and  then  dug^ 
(1)  Cited.  Souch  V.  East  London  Railway  (1874)  22  W.  R.  567.— A.  C. 


VOL.  Lxxiv.]  1848.    EX.     1  EX.  728—725.  881 

removed,  and  carried  away  divers,  to  wit,  10,000  cartloads  of  earth     Bamsdkn 
and  soil  of  and  from  the  close  of  the  plaintiff,  and  converted  the        man- 
same  to  their  own  use,  &c.  south  Juno- 

Plea,  that  the  close  in  which  &c.,  was  a  certain  common  and     tion,  and 
public  highway  and  street  for  all  the  liege  subjects  of  our  lady  the  railway  Co. 
Queen  to  pass  and  re-pass  on  foot,  and  ^with  cattle,  carts,  carriages,       [  *724  ] 
through,  over,  and  along  the  same,  at  all  times  of  the  year,  at  their 
free  will  and  pleasure;  and  that  the   said   Company,  before  the 
committing  of  the  supposed  trespasses,  &c.,  by  a  certain  Act  of 
Parliament  made  and  passed  in  a  Session  of  Parliament  held  in  the 
eighth  and  ninth  years  of  the  reign  of  her  present  Majesty,  intituled 
''  An  Act  for  making  a  Railway  to  connect  the  Manchester  and 
Birmingham  and  Liverpool  and  Manchester  Railways,  in  the  parish 
of  Manchester,  and  also  to  Altrincham,  in  the  county  of  Chester, 
to  be  called   the  Manchester,  South   Junction,  and  Altrincham 
Railway,"  were  united  into  a  separate  Company,  and  incorporated 
for  the  purpose  of  making  and  maintaining  a  certain  railway, 
together  with  all  proper  works  and  conveniences  connected  there- 
with, according  to  the  provisions  of  the  said  Act ;  and  for   the 
purposes  aforesaid  were  incorporated  by  the  name  of  ^*  The  Man- 
chester, South  Junction,  and  Altrincham  Railway  Company,"  and 
by  that  name  constituted  and  made  a  body  corporate,  with  perpetual 
succession  and  a  common  seal ;  and  were  empowered  and  authorised 
to  purchase,  hold,  and  sell  lands  within  the  restrictions  in  the  said 
Act  contained,  for  the  purposes  of  the  said  undertaking,  without 
incurring  any  pains  or  forfeitures,  and  to  have  and  exercise  such 
powers  and  authorities  as  were  therein  given  or  mentioned.    And 
whereas,  before  the  making  and  passing  of  the  said  Act  of  Parlia- 
menty  certain  plans  and  sections  of  the  said  railway,  showing  the 
line  and  levels  thereof,  and  also  books  of  reference  containing  the 
names  of  the  owners  or  reputed  owners,  lessees,  and  occupiers  of 
the  land  through  which  the  same  was  intended  to  pass,  had  been 
deposited  with  the  respective  clerks  of  the  peace  of  the  counties  of 
Lancaster  and  Chester.     And  whereas,  in  and  by  the  said  Act  of 
Parliament  it  was  further  enacted,  that,  subject  to  the  provisions 
in  that  said  Act,  and  to  such  of^the  provisions  and  restrictions  of 
certain  thereinbefore  recited  Acts  as  were  thereinbefore  incorporated 
with  that  said  Act,  that  is  to  say,  *the  Companies  Clauses  Con-       [  *726  ] 
solidation  Act,   the  Lands  Clauses   Consolidation  Act,   and    the 
Railways  Clauses  Consolidation  Act,  it  should  be  lawful  for  the  said 
Com'pany  to  make  ancl  maintain  the  said  railway  and  works  in  the 
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Bambdbn     line  and  upon  the  lands  delineated  and  described  on  the  said  plans 
mI'n.        Ai^cl  in  the  said  books  of  reference,  and  to  enter  upon,  take,  and  use 

fiouTBTjTOO-  ^^^^  ^*  *^^  ^^  lands  as  should  be  required  for  that  purpose.    And 
TICK,  AND     whereas  the  said  close  in  which  &c.,  was  in  the  line  delineated  and 

Railway  Co.  described  on  the  said  plans  and  in  the  said  books  of  reference,  and 
was  and  is  such  public  street  and  highway  as  aforesaid,  and  was 
and  is  within  the  said  lands  described  in  the  said  plans  and  men- 
tioned in  the  said  books  of  reference,  and  is  there  described  as  such 
public  street  and  highway  as  aforesaid;  whereupon  the  said  Company 
afterwards,  to  wit,  on  the  days  and  times  in  the  declaration  men- 
tioned, under  and  by  virtue  of  the  said  first-mentioned  Act  of 
Parliament  and  the  said  other  Acts  incorporated  therewith,  and  in 
pursuance  of  the  powers  and  provisions  therein  contained  for  the 
purpose  of  constructing  the  said  railway,  entered  into  and  under 
the  said  close  in  which  &c.,  then  being  such  public  street  or  high- 
way, as  aforesaid,  under  the  surface  thereof,  in  order  to  make,  and 
did  then  so  make,  under  the  said  public  street  and  highway  a  certain 
tunnel,  such  tunnel  being  thought  proper  by  the  said  Company, 
the  said  Company  doing  as  little  damage  as  could  be  in  the  premises ; 
and  in  so  doing  the  Company  a  little  dug,  excavated,  bored  into, 
through,  along,  and  across  the  said  close  of  the  plaintiff,  and  then 
dug,  excavated,  and  made  the  said  tunnel  or  hole  in  the  declaration 
mentioned,  and  continued  the  same,  so  made,  dug,  and  excavated,  for 
all  the  time  in  the  declaration  mentioned,  and  then  dug,  removed, 
and  carried  away  the  said  earth  and  soil  in  the  declaration  men- 
tioned off  and  from  the  said  close  of  the  plaintiff,  and  carried 
away  and  converted  the  same  to  their  own  use,  doing  no  unnecessary 
[  *726  ]  damage  to  the  plaintiff  on  the  occasions  ^aforesaid,  as  it  was 
lawful  for  them  to  do  for  the  cause  aforesaid  ;  qua  sunt  eadem. 
Verification. 

Beplication,  that  the  said  close  of  the  plaintiff,  so  dug,  excavated, 
bored  into,  through,  along,  and  across,  for  the  making  and  main- 
taining the  said  tunnel  as  in  the  said  plea  mentioned,  and  the 
earth  and  soil  thereof  of  the  plaintiff,  as  in  that  plea  also  mentioned, 
at  the  time  when  &c.,  were  and  still  are  required  to  be  purchased 
and  permanently  used  for  the  purposes  and  under  the  powers  of 
the  several  Acts  of  Parliament  in  the  said  plea  mentioned  and 
specified,  and  other  the  Acts  of  Parliament  in  that  case  made  and 
provided,  to  wit,  for  making  and  permanently  maintaining  the 
said  railway  in  the  said  plea  mentioned ;  that  the  plaintiff,  being 
the  owner  and  occupier  for  the  residue  of  a  certain  unexpired  term. 
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to  wit,  of  999  years,  of  the  said  close,  earth,  and  soil  thereof,     ramsdbn 
subject  to  the  user  of  the  same  as  a  common  and  public  highway,        j^^W- 
over  the  surface  thereof,  as  in  the  said  plea  mentioned,  did  not,  at  soum  Jdnc- 
any  time  before  or  at  or  since  the  said  time  when  &c.,  consent  that     tion,  akd 
the  defendants  should  or  might  enter  upon  or  take  the  said  close  of  railway  Co. 
him  the  plaintifF,  so  dug,  excavated,  and  bored  as  aforesaid,  or  the 
said  earth  and  soil  of  the  plaintiff;  nor  did  the  defendants,  being 
the  promoters  of  the  said  undertaking,  to  wit,  the  said  railway, 
give  any  notice  to  the  plaintiff,  so  interested  in  the  land  of  the  said 
close,  and  the  earih  and  soil  thereof,  to  sell  and  convey  or  release 
the  same  or  any  part  thereof  to  them,  or  that  they  required  the 
same,  or  any  part  thereof;    nor  did  the  defendants  pay  to  the 
plaintiff,  then  having  such  interest  as  aforesaid  in  the  said  close, 
and  the  earth  and  soil  thereof,  or  deposit  in  the  Bank,  in  the 
manner  in  the  said  Acts  of  Parliament  mentioned,  any  purchase- 
money  or  compensation  for  the  said  interest  of  the  plaintiff  therein, 
or  any  part  thereof;  that  the  defendants  did  not  enter  into  the 
said  close  of  the  plaintiff  as  aforesaid,  or  take  and  use  the  same, 
and  convert  the  earth  and  soil  thereof  to  their  own  use,  as  *in  the       [  ♦727  ] 
said  plea  mentioned,  for  the  purpose  merely  of  surveying  or  taking 
levels  of  the  said  land  or  railway,  or  of  probing  or  boring  to 
ascertain  the  nature  of  the  soil,  or  of  setting  out  the  line  of  the 
works  for  the  said  railway,  but  for  the  permanently  using  and 
taking  the  same  to  their  own  use ;  and  at  the  same  time  when  &c., 
and  thence  hitherto,  have  used  and  now  permanently  use  the  said 
close  of  the  plaintiff,  and  the  earth  and  soil  thereof  of  him  the 
plaintiff,  for  the  permanent  purpose  of  the  said  railway,  under  and 
by  virtue  of  the  said  several  Acts  of  Parliament  and  the  powers 
and  provisions  therein  contained.     Verification. 
Demurrer,  and  joinder. 

Cowling  (with  whom  was  Balnea)  argued  in  support  qf  the 
demurrer  in  Michaelmas  Tetm  (Nov.  17) : 

The  question  raised  by  the  pleadings  is,  whether  the  defendants 
are  trespassers  in  making  a  tunnel  through  the  plaintiff's  land 
without  first  giving  him  compensation.  That  depends  upon  the 
construction  of  the  Lands  Clauses  Consolidation  Act,  8  &  9  Vict. 
c.  18,  and  the  Bailways  Clauses  Consolidation  Act,  8  &  9  Vict.  c.  20. 
The  defendants  contend  that  they  do  not  "  permanently  use  "  the 
land  within  the  meaning  of  those  statutes.  [They  referred  to 
8  &  9  Vict.  c.  18,  ss.  16  and  84.]     Those  clauses,  however,  relate        [  728  ] 

R.R. VOIi,  LXXIV.  68 
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BAMSDur     only  to  the  surface  of  lands;  and  the  Act  contains  no  provision 
Man-        whatever  respecting  works  underground.     The  8  &  9  Vict.  c.  20, 
Bout? juKc.  ^^^^^  *s  incorporated  with  the  former  Act,  is  applicable  to  the 
TioH,  AND     present  case,  and  fully  justifies  the  defendants  in  what  they  have 
Railway  Co.  done.     [They  referred  to  s.  16.]     Although  the  Company  must 
[  729  J       make  compensation  to  the  party  damnified,  they  are  not  bound 
to  do  so  beforehand.     The  8  &  9  Vict.  c.  20,  contains  no  clause 
similar  to  the  84th  section  of  the  8  &  9  Vict.  c.  18.    Under  a  pro- 
vision in  a  Turnpike  Act,  authorising  trustees  to  enter  upon  and 
take  lands  and  pull  down  houses,  ''  making  or  tendering  satisfac- 
tion to  the  owners  or  proprietors  thereof,"  it  has  been  held,  that 
the  trustees  were  not  bound  to  make  or  tender  compensation  before 
or  at  the  time  of  entering  upon  or  taking  the  lands  or  pulling  down 
the  houses  :  Lister  v.  Lobley  (i). 

(Pollock,  C.  B.  :  That  case  seems  to  have  turned  on  the  language 
of  that  particular  statute.) 

The  same  point  was  decided  in  the  case  of  Peters  v.  Clarson  (2), 
which  arose  under  the  Highway  Act,  5  4  6  Will.  IV.  c.  50,  s.  54. 
If,  in  making  the  excavations,  the  Company  should  interfere  with 
any  mines,  that  case  is  provided  for  by  the  77th  section. 

(Alderson,  B.  :  That  section  only  says,  that  the  Company  shall 
not  be  entitled  to  the  mines  in  addition  to  the  land.) 

[  *780  ]  Suppose  the  construction  of  the  railway  would  ^necessarily  cause 
a  stream  to  deviate  from  a  mill,  the  Company  might  nevertheless 
proceed  with  the  works  before  making  compensation. 

(Alderson,  B.  :  In  that  case  they  do  not  take  possession  of  any 
land ;  but  in  the  case  of  a  tunnel  they  have  an  exclusive  occupation.) 

« 
Until  the  tunnel  is  made,  it  is  ithpossible  to  ascertain  what  damage 
may  be  done. 

Hoggins,  C07it7'a : 

By  the  6th  section  of  the  8  &  9  Vict.  c.  20,  the  Company  are 
only  enabled  to  execute  the  works  mentioned  in  the  16th  section, 
subject  to  the  provisions  and  restrictions  of  the  Lands  Clauses 

(1)  7  Ad.  &  El.  124.  (2)  66  E.  B.  756  (8  Scott's  N.  R. 

384). 
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Consolidation  Act,  one  of  which  is  that  they  shall  make  compen-  Rahbdeit 

sation  before  entering  upon  land.      By  the  44th  section  of  the  man- 

8  &  9  Vict.  c.  20,  the  compensation  is  to  be  determined  in  the  sout^Jtoc- 

manner  provided  by  the  Lands  Clauses  Consolidation  Act.     The  tion,  and 

Al  TRINGHAM 

Legislature  contemplated  both  a  temporary  and  a  permanent  occu-  railway  Co. 

pation  of  lands.     The  16th  section  of  the  8  &  9  Vict.  c.  18,  provides 

for  the  latter  event.     Then  the  84th  section  prohibits  the  promoters 

of  the  undertaking  from  entering  upon  any  lands  which  shall  be 

required  to  be  purchased  or  permanently  used,  until  they  have 

paid  the  purchase-money  or  compensation.     That  section  makes 

no  distinction  between  the  surface  and  underground. 

(Pabkb,  B.  :  By  the  46th  section  of  the  8  &  9  Vict.  c.  20,  "  If 
the  line  of  railway  cross  any  turnpike  road  or  public  highway,  then 
(except  where  otherwise  provided  by  the  special  Act)  either  such 
road  shall  be  carried  over  the  railway,  or  the  railway  shall  be 
carried  over  such  road  by  means  of  a  bridge  of  the  height  and 
width,  and  with  the  ascent  or  descent,  by  this  or  the  special  Act 
in  that  behalf  provided,"  Sec.  When  the  railway  goes  over  a  turn- 
pike road,  has  the  owner  of  the  soil  a  right  to  insist  upon  the. 
Company  purchasing  his  interest  before  they  make  the  bridge  ?) 

Probably  he  has.  The  object  of  requiring  notice  of  the  land 
intended  to  be  taken  is  to  enable  the  owner  to  arrange  about  the 
compensation. 

Cowling,  in  reply :  [  731 J 

The  making  a  tunnel  is  not  a  "taking  of  land"  within  these 
statutes.  When  the  Legislature  speaks  of  the  permanent  use  of 
land,  the  words  must  be  understood  in  their  ordinary  sense, 
namely,  such  a  use  as  would  interrupt  the  enjoyment  of  its 
Bur&ce,  either  as  a  highway  or  otherwise.  At  all  events,  the 
defendants  are  not  liable  in  trespass.  The  58rd  section  of  the 
8  &  9  Vict.  c.  20,  provides,  that,  before  roads  are  interfered  with, 
others  are  to  be  substituted.  The  54th  section  subjects  the  Com- 
pany to  a  penalty  of  202.  for  every  day  during  which  a  substituted 
road  shall  not  be  made  after  the  existing  road  shall  have  been 
interrupted.  By  the  65th  section,  a  party  suffering  special  damage 
from  the  interruption  of  a  road  may  recover  in  an  action  on  the 
case.  The  remedy  of  the  plaintiff  is  under  these  sections,  not  by 
action  of  trespass. 

Cur.  adv.  mUt. 
58—2 
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Baubdb?!         The  jadgment  of  the  Court  was  now  delivered  by 

r. 
Man- 

OHKSTBR,      Pollock,  C.  B.  : 
South  Junc- 
tion, AND         This  was  an  action  of  trespass,  in  which  the  plainti£f  complained 
Altbinoham   ,,,,,,.,,,,,;  ,       ,        ,  ,  .      ,  ,  f    , 

Railway  Co.  that  the  defendants  had  broken  and  entered  his  close,  and  had  cut 

a  tunnel  throagh  the  same.  The  defendants  justified  under  a  local 
Act  of  Parliament  (8  &  9  Vict.  c.  cxi.),  whereby  they  were  incor- 
porated, and  were  authorised  to  make  a  railway  connecting  the 
Manchester  and  Liverpool  Railway  with  the  Manchester  and 
Birmingham  Railway,  subject  to  the  provisions  of  the  "  Lands 
Clauses  Consolidation  Act"  and  the  ''Railways  Clauses  Consoli- 
dation Act ; "  and,  by  their  plea,  they  averred  that  the  close  in 
question  is  a  public  highway,  and  is  marked  and  delineated  in  the 
plan  and  book  of  reference  deposited  by  the  defendants,  as  part  of 
the  lands  through  which  the  intended  railway  was  to  pass ;  and 
therefore  they  say,  that,  for  the  purpose  of  making  their  railway, 
they  entered  into  and  under  the  said  close,  and  made  the  tunnel, 
doing  no  unnecessary  damage. 
[  732  ]  The  plaintiff  replied,  that  the  close  in  question  is  required  to  be 

purchased  and  permanently  used  for  the  purpose  of  the  railway ; 
and  that  he,  the  plaintiff,  being  entitled  to  the  soil  of  the  said  close 
for  a  term  of  999  years,  subject  to  the  public  right  of  way  over  the 
same,  the  defendants  entered  and  made  the  tunnel  without  any 
•consent  of  the  plaintiff,  and  without  giving  him  any  notice  to  sell 
and  convey  the  same,  and  took  the  same  for  the  purpose  of  perma- 
nently using  it  for  the  purpose  of  the  railway.  To  this  replication 
the  defendants  demur ;  and  the  question  is,  whether  on  the  plead* 
ings  there  is  a  sufficient  justification ;  and  this  depends  entirely  on 
the  two  Acts  called  the  '^  Lands  Clauses  Consolidation  Act  "  and  the 
"  Railways  Clauses  Consolidation  Act."  The  defendants  say,  that 
those  Acts  justify  them  in  what  they  have  done ;  and  this  is  denied 
by  the  plaintiff. 

The  first  Act,  8  &  9  Vict.  c.  18,  is  a  general  Act,  pointing  out  the 
course  to  be  taken  by  all  Companies  incorporated  under  special  Acts 
of  Parliament  for  purposes  which  require  that  they  should  acquire 
and  take  lands ;  and,  without  going  into  any  detail,  it  is  sufficient 
to  say,  that  the  plea  certainly  does  not  aver  that  the  defendants 
have  complied  with  the  requisitions  of  this  Act.  It  must  be  taken, 
on  the  pleadings,  that  the  tunnel  has  been  made  with  a  view  to  its 
permanently  forming  part  of  the  railway ;  and  if,  therefore,  this 
•could  not  be  done  without  first  purchasing  the  soil  taken,  or,  at 
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least,  paying  a  compensation  for  the  permanent  occupation  of  it,      ramsden 

then  it  is  clear  that  the  defendants  were  not  justified  in  committing        man. 

the  trespasses.     But  on  the  part  of  the  defendants  it  was  argued,   soum  juno- 

that  they  are  not  bound  to  justify  under  the  Lands  Clauses  Consoli-     tion,  and 

Altbinoham 
dation  Act;  for  what  they  have  done  is  warranted  by  virtue  of  the  UailwatCo. 

16th  section  of  the  subsequent  Act  (8  &  9  Vict.  c.  20),  called  the 

Railways  Glauses  Consolidation  Act.    The  defendants  contend  that, 

under  this  section,  they  are  in  terms  authorised  to  make  {inter  alia) 

any  tunnels,  for  the  *purpose  of  their  railway,  which  they  may  think       [  •733  ] 

expedient.     The  defendants  do  not  dispute  their  ultimate  liability 

to  make  compensation  for  any  damage  they  may  occasion  by  making 

the  tunnel ;  but  they  contend  that  the  quantum  of  damage  cannot 

be  ascertained  until  the  tunnel  is  made,  and  that,  in  the  meantime, 

they  are  not  trespassers  for  making  it. 

We  cannot,  however,  take  this  view  of  the  case.  If  the  Company 
made  a  permanent  tunnel  for  the  railway  to  pass  through,  by  virtue 
of  the  power  given  by  the  16th  section,  they  must  do  so  by  the 
express  enactment  in  the  6th  section,  subject  to  the  provisions  and 
restrictions  in  the  Lands  Clauses  Consolidation  Act,  8  &  9  Vict.  c.  18, 
and  one  of  those  restrictions  is,  that,  whether  they  purchase  the 
land  itself,  or  permanently  occupy  it,  they  must  pay  the  compensa- 
tion before  entry  ;  so  that,  whether  the  defendants  acted  under  the 
first  or  second  Act,  the  defence  is  insufficient  on  the  same  ground, 
that  they  have  not  before  entry  paid  the  compensation  due  to  the 
owner  of  the  land  through  which  the  tunnel  passes.  We  think, 
therefore,  there  must  be 

Jiulgmentfor  the  plaintiff. 


KERSHAW  V.  BAILEY.  i848. 

(1  Ex.  743—748;  8.  C.  17  L.  J.  Ex.  129.)  Jan^^. 

Under  statute  5  &  6  Vict.  c.  109  (1),  the  vestry  ^2),  on  precept  from  the  [  ^*^  ] 
justices,  are  to  make  out  and  return  a  certain  number  of  persons  within 
the  parish,  qualified  and  liable  to  serve  as  constables;  the  list  is  to  be 
affixed  on  the  church  door,  and  notice  given  when  and  where  objections 
will  be  heard  by  the  justices,  who  are  empowered,  at  a  special  Sessions,  to 
strike  out  of  the  list  the  names  of  persons  not  qualified  or  liable  to  serve. 
At  a  vestry  held  in  pursuance  of  that  Act,  the  plaintiff's  name  was  inserted 
in  the  list  of  persons  qualified  and  liable  to  serve,  and  he  attended  a  Sessiou 
for  the  purpose  of   being  sworn  in,  when  the  defendant,  a  parishioner, 

(1)  See  Parish  Constables  Act,  1872  (2)  See  Local  Government  Act,  1S94 

35  &  36  Vict.  c.  92).— A.  C.  (56  &  67  Vict.  c.  73),  s.  6  (I).— A.  C. 
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KxBSHAW  objected  to  him,  and  made  a  statement  to  the  jostioes,  in  the  presence  of 

*■•  other  persons,  imputing  perjury  to  the  plaintiff.    In  an  action  for  slander 

Baxlbt.  |.Jj^  j^j^  found  that  the  defendant  made  the  statement  bond  fide,  beliering 

it  to  be  true:   Held,  that  the  statement  was  properly  made  before  the 

justices,  and  was  a  privileged  communication. 

Slander.  The  declaration  stated,  that  before  the  committing  of 
the  grievance,  &c.,  at  a  vestry  then  held  in  and  for  the  township  of 
Bamsley,  in  the  parish  of  Silkstone,  in  the  West  Biding  of  the 
coanty  of  York,  the  plaintiff  was  duly  elected  and  chosen  by  the 
men  inhabiting  and  resident  within  the  said  township  to  be  one  of 
the  constables  of  and  for  the  said  township,  for  one  year  from 
thence  next  following,  to  do  and  execute  all  and  singular  those 
things  which  belong  to  the  office  of  constable;  but  the  plaintiff 
had  not,  at  the  time  of  the  committing  of  the  grievance  by  the 
defendant,  taken  oath  for  the  execution  of  his  said  office:  and 
whereas,  on  the  occasion  of  the  defendant's  committing  of  the 
grievance,  and  speaking  of  the  words  by  him  as  hereinafter 
mentioned,  to  wit,  on  &c.,  a  special  Petty  Sessions  of  her  Majesty's 
justices  of  the  peace  in  and  for  the  West  Biding  of  the  county  of 
York,  acting  in  and  for  the  upper  and  lower  divisions  of  the  wapen- 
take of  Staincross,  in  the  said  West  Biding  of  the  said  county  of 
York,  was  had  and  held  at  Bamsley,  in  and  for  the  said  divisions, 
for  the  appointment  of  parochial  constables,  and  the  plaintiff  then 
appeared  and  was  present  before  J.  Thomeley,  Esq.,  J.  Taylor, 
Esq.,  and  the  Bev.  W.  Wordsworth,  clerk,  respectively  then  and 
[  *744  ]  *there  being  justices  of  the  peace  of  our  said  lady  the  Queen  in  and 
for  the  West  Biding  of  the  said  county,  and  acting  in  and  for  the 
said  divisions,  assembled  at  that  Sessions  as  such  justices,  in  order 
that  they  might  cause  to  be  administered  to  him  the  oath  required 
by  law  to  be  taken  by  the  plaintiff  for  the  due  execution  of  his  said 
office  of  constable,  and  that  the  plaintiff  might  take  that  oath ;  and 
the  defendant  then  and  there,  before  the  said  justices,  before  his 
speaking  and  publishing  of  the  words  by  him,  as  hereinafter 
mentioned,  objected  to  the  plaintiff  being  sworn,  and  to  the  plaintiff 
being  allowed  to  take  the  said  oath  ;  yet  the  defendant,  contriving 
and  wilfully  and  maliciously  intending  to  injure  the  plaintiff  in  his 
good  name,  fame,  and  credit,  and  to  bring  him  into  public  scandal, 
infamy,  and  disgrace,  and  to  injure  him  in  his  said  office,  and  to 
induce  the  said  justices  not  to  administer  the  said  oath  to  him,  and 
prevent  him  taking  the  same,  theretofore,  to  wit,  on  &c.,  in  a 
certain  discourse  which  the  defendant  then  had  of  and  concerning 
the  plaintiff,  and  of  and  concerning  him  in  his  said  office,  and  of 
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and  concerning  the  said  objection  so  made  by  the  defendant  as  Eebbhaw 
aforesaid  in  the  presence  and  hearing  of  the  said  justices,  and  bailbt. 
divers  other  persons,  in  the  presence  and  hearing  of  the  said 
justices,  and  those  persons,  falsely  and  maliciously  spoke  and 
published  of  and  concerning  the  plaintiff,  and  of  and  concerning 
him  in  his  said  office,  and  of  and  concerning  the  said  objection  so 
made  by  him  as  aforesaid,  the  false,  scandalous,  malicious,  and 
defamatory  words  following,  that  is  to  say,  ''  I  (meaning  the 
defendant)  object  to  Kershaw  (meaning  the  plaintiff,  and  meaning 
that  he  objected  to  his  being  sworn,  and  to  his  being  allowed  to 
take  the  oath  aforesaid)  on  account  of  his  (meaning  the  plaintiff) 
being  a  person  not  to  be  believed  upon  his  oath.  He  (meaning  the 
plaintiff)  is  a  person  who  would  say  and  swear  anything.  He 
(meaning  the  plaintiff)  is  a  perjured  fellow,  and  would  do  anything 
to  gain  his  (meaning  the  plaintiff's)  own  ends.  He  (meaning  the 
plaintiff)  is  an  'improper  person  to  be  a  constable,  and  not  worthy  [  •lis  ] 
of  being  trusted."  By  means  of  which  premises  the  plaintiff  hath 
been  and  is  greatly  injured  in  his  said  office  and  otherwise,  &c. 

Plea,  Not  guilty,  and  issue  thereon. 

At  the  trial  before  Pollock,  C.  B.,  at  the  Middlesex  sittings  after 
Michaelmas  Term,  1847,  the  following  facts  were  proved :  On  the 
11th  February,  1847,  a  vestry  meeting  was  held  in  the  township  of 
Bamsley,  for  the  purpose  of  nominating  and  electing  a  competent 
number  of  persons  qualified  and  liable  to  serve  as  constables  for 
the  current  year,  to  be  returned  to  the  justices  in  Petty  Sessions. 
At  that  meeting  the  plaintiff  was  duly  nominated  and  elected  as  a 
person  qualified  and  liable  to  serve  as  a  paid  constable  for  the 
township  of  Bamsley.  On  the  29th  March,  a  Petty  Session  was 
holden  at  Barnsley,  for  the  purpose  of  swearing  into  office  the 
constables  returned  from  the  parishes  and  townships  of  the  West 
Biding  of  Yorkshire.  On  that  occasion,  upon  the  Bamsley  list 
being  called  over,  it  was  asked  if  anybody  had  any  objection  to 
make  to  the  persons  named  in  that  list,  upon  which  the  defendant, 
who  was  a  pawnbroker  in  Barnsley,  said  that  he  objected  to  the 
plaintiff,  and  he  then  spoke,  in  the  presence  and  hearing  of  a 
number  of  persons,  the  words  set  out  in  the  declaration.  One  of 
the  justices  observed  that  ''  it  was  a  grave  charge,  and  that  this 
was  not  the  proper  time  to  make  it."  The  defendant  replied,  ''  I 
know  that  I  ought  to  have  taken  the  objection  before  the  vestry, 
but  I  feel  it  my  duty  to  make  this  statement,  that  the  justices  may 
be  aware  of  Kershaw's  character." 
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Kbbshaw         On  behalf  of  the  defendant,  it  was  urged  that  the  statement  did 
Bailkt.      liot  impute  an  indictable  offence,  or  if  it  did,  that  it  was  a  state- 
ment made  after  being  called  upon  by  a  competent  authority,  bond 
^jide  and  for  the  purpose  of  furthering  the  ends  of  justioe,  and 
therefore  a  privileged  communication,  for  which  the  defendant  was 
[  •746  ]       not  liable  without  proof  ♦of  express  malice.     On  the  part  of  the 
plaintiff  it  was  contended,  that  the  power  of  election  was  in  the 
vestry,  and  not  in  the  justices,  and  that  the  objection  ought  to 
have  been  taken  before  the  vestry;   that  the  justices   had   no 
authority  to  hear  any  other  objections  than  those  made  by  the 
parties  themselves ;  and  that  a  statement  made  to  the  justices  in 
the  presence  and  hearing  of  a  number  of  other  persons  was  not  a 
privileged  communication. 

The  LoBD  Ghibf  Babon  ruled  that  the  right  of  election  was  with 
the  justices,  and  not  with  the  vestry;  and  that,  if  the  statement 
was  bond  fide  and  honestly  made,  and  the  defendant  thought  at  ihe 
time  it  was  true,  he  had  a  right  to  make  it,  and  the  jury  should 
find  their  verdict  for  him;  if  not,  and  if  the  jury  thought  the 
defendant  intended  to  impute  an  indictable  offence,  then  they 
should  find  for  the  plaintiff.  The  jury  having  found  a  verdict  for 
the  defendant, 

Overend  now  moved  for  a  new  trial,  on  the  ground  of  mis- 
direction : 

Formerly  constables  were  elected  by  a  court  leet,  and  sworn  in  by 

the  steward  or  lord  of  the  manor,  and  in  their  absence  by  the 

justices.    That  practice  was  altered  by  the  5  &  6  Vict.  c.  109.     [He 

[747]       referred  to  ss.  2,  8,  8,  10,  11,  18  and  19.]    The  justices  are  thus 

confined  to  the  lists  returned  by  the  vestry. 

I  748  ]       Pabke,  B.  : 

I  think  there  ought  to  be  no  rule.  In  the  first  instance  the 
vestry  are  to  make  out  a  list  of  persons  qualified  and  liable  to 
serve  as  constables,  and  out  of  that  list  a  certain  number  are  to  be 
selected  by  the  justices.  As  the  vestry  are  to  determine  about  the 
particular  qualification  of  the  persons  named,  the  defendant  might, 
no  doubt,  have  objected  at  the  vestry  that  the  plaintiff's  name 
ought  not  to  be  on  the  list.  After  the  list  is  made  out  the  justices 
are  to  select,  and  if  a  parishioner  wishes  to  make  any  objection,  that 
is  the  proper  time  for  doing  so. 
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Alderson,  B.  :  Kbbbhaw 

There  is  this  difference  between  the  case  of  paid  and  unpaid  Bailby. 
constables.  With  respect  to  the  latter,  the  vestry  are  to  make  out 
a  list  of  persons  qualified  and  liable  to  serve,  with  power  for  the 
justices  to  select.  As  to  paid  constables,  inasmuch  as  the  vestry 
have  no  right  to  choose  them,  they  are  to  send  to  the  justices  a 
resolution  that  the  parish  shall  have  certain  paid  constables,  and 
the  justices  are  themselves  to  make  the  selection,  not,  however, 
necessarily  from  the  list  of  names  returned  by  the  vestry. 

Platt,  B.  : 

I  think  the  defendant  chose  the  most  proper  occasion  for  making 
his  objection,  and  that  it  was  his  bounden  duty  to  do  so.  Was  he 
to  stand  by  and  see  a  person  elected  whom  he  believed  to  be 
perjured,  and  not  take  any  objection  ? 

Rule  refused. 

m 

The  ATTOENEY-GENERAL  v.  SIMCOX  and  Another(I).       !»«. 

^    '  June  9. 

(1  Ex.  749—768;  S.  C.  18  L.  J.  Ex.  61.)  ^g^g 

Where  real  estate  was  devised  to  trustees,  in  trust  to  convey  the  same        J^^  18. 
unto  and  among  certain  persons  mentioned  in  the  will,  in  equal  proper-         r^^i 
tions,  in  severalty ;  and,  for  the  purpose  of  such  division  and  partition,  the         >-        ^ 
trustees  were  empowered  from  time  to  time  to  sell  all  or  any  part  of  the 
devised  estates,  and  wei'e  to  stand  possessed  of  the  money  to  arise  from 
such  sales,  in  trust  for  the  same  persons,  share  and  share  alike ;  and  the 
trustees  accordingly,  for  the  purposes  of  the  trust,  sold  the  whole  of  the 
devised  estates:  Held,  that  this  was  *' real  estate  directed  to  be  sold,'* 
within  the  meaning  of  the  Stamp  Act  (55  Geo.  III.  c.  184,  Sched.,  pt.  3, 
tit.  '*  Legacies  '*),  and  that  legacy  duty  was  payable  upon  the  proceeds  of 
sale. 

This  was  an  information  filed  hy  the  Attorney- General  against  the 
defendants,  for  legacy  duty  claimed  to  be  due  from  them  to  the 
Crown,  as  executors  of  John  Simcox,  who  was  the  surviving  executor 
of  Joseph  Bissell,  deceased. 

At  the  trial  before  Pollock,  C.  B.,  at  the  sittings  after  Trinity 
Term,  1844,  the  jury  found  a  special  verdict,  in  substance  as 
follows : 

The  said  Joseph  Bissell,  on  the  IBth  of  June,  1816,  made  and 
published  his  will,  duly  executed  and  attested,  and  thereby  appointed 
John  Bissell  and  John  Simcox  executors  and  trustees  of  his  said 
will;  and,  after  giving  certain  legacies,  and  making  certain  bequests 

(1)  See  Succession  Duty  Act,  1853  and  Inland  Revenue  Act,  1888  (51  Vict. 
(16  &  17  Vict.  c.  51),  8. 29,  and  Customs      c.  8),  s.  21  (2).— A.  C. 
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A.-G.  therein  mentioned,  gave  the  residue  of  his  personal  estate  (other 
Siifcox.  than  leasehold)  to  his  said  trustees,  upon  trusts  that  they  or  the 
survivor  of  them,  his  executors  or  administrators,  should,  so  soon  as 
conveniently  could  be  after  his  decease,  sell  and  dispose  of  such 
parts  thereof  as  should  not  consist  of  money  or  securities  for  money, 
for  the  best  rates  or  prices  which  could  be  obtained  for  the  same, 
either  by  public  sale  or  auction,  or  private  contract,  and  should 
collect,  recover,  and  receive  all  debts  and  sums  of  money  which 
should  be  due  and  owing  to  him  at  the  time  of  his  decease,  and 
should  place  out  or  invest  the  money  to  arise  from  such  sale,  and 
the  debts  and  sums  of  money  to  be  collected  and  received  as  afore- 
said, upon  or  in  Government,  freehold,  or  leasehold  securities,  at 
interest,  or  invest  the  same,  or  any  part  thereof,  in  the  purchase  of 
stock  in  any  of  the  public  Companies  or  funds,  and  alter,  vary,  and 
change  the  same  securities,  stocks,  or  funds  from  time  to  time  for 
others  of  a  like  nature,  at  their  or  his  discretion,  and  should  receive 
[  *750  ]  and  take  the  interest,  dividends,  and  annual  proceeds  of  the  ^said 
trust  monies,  securities,  stocks,  or  funds,  and  pay  the  same  as  in 
the  said  will  mentioned ;  and  also,  after  having  by  his  said  will 
devised  and  disposed  of  certain  freehold  and  leasehold  property  to 
certain  persons  therein  mentioned,  as  in  the  said  will  particularly 
mentioned,  gave  and  devised  in  manner  following,  that  is  to  say : 
''  Also,  I  give  and  devise  all  that  the  messuage  and  outbuildings 
lately  erected  by  me,  and  not  now  indeed  complete,  on  part  of  the 

land  which  I  bought  of Moore,  situate  &c.,  unto  the  said  Ann 

Shaw  and  her  assigns,  for  and  during  the  term  of  her  natural  life, 
and  from  and  after  her  decease  unto  and  to  the  use  of  my  said 
trustees  and  their  heirs,  upon  trust  nevertheless,  and  for  the  intents 
and  purposes  hereinafter  expressed  and  declared  of  and  concerning 
the  same.  Also,  I  give  and  bequeath  unto  the  said  Ann  Shaw  two 
suits  of  mourning.  Also,  I  give,  devise,  and  bequeath  all  my  free- 
hold messuage,  outbuildings,  and  land,  situate  &c.,  and  also  all  my 
eight  leasehold  messuages,  outbuildings,  and  land,  situate  <&c.,  and 
also  all  my  freehold  messuages,  outbuildings,  and  land,  situate  &c., 
unto  my  said  brother,  Bichard  Bissell,  and  his  assigns,  for  and 
during  the  term  of  his  natural  life,  he  and  they  keeping  the  same 
in  repair,  and  duly  paying  the  ground-rent,  and  performing  the 
covenants  contained  in  the  lease  under  which  I  hold  the  said 
leasehold  messuages,  outbuildings,  and  land  ;  and  from  and  after 
his  decease,  as  to  the  said  freehold  messuages,  &c.,  to  the  use  of 
.   my  said  trustees  and   their  heirs,  executors,  and  administrators. 
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Hccording  to  the  natures  thereof,  for  all  my  estate  and  interest  A.-0. 

therein,  upon  the  trusts  nevertheless,  and  for  the  intents  and  Simoox. 
purposes  hereinafter  expressed  and  declared  of  the  same  respectively. 
Also,  I  give  and  devise  all  my  freehold  messuage,  situate  &c.,  and 
also  all  my  undivided  parts  or  shares  of  and  in  the  freehold 
messuage  or  public-house  lately  called  the  *  Coach  and  Horses,'  and 
also  of  and  in  the  freehold  shops  and  outbuildings,  situate  &c.,  and 
also  all  those  my  freehold  messuages,  shops,  and  lands,  situate  t&c, 
and  *all  other  my  real  estate,  unto  and  for  the  use  of  my  said  C  *^^^  3 
trustees,  the  said  John  Bissell  and  John  Simcox,  and  their  heirs, 
nevertheless  upon  the  trusts,  and  to  and  for  the  intents  and  purposes 
hereinafter  expressed  and  declared  of  and  concerning  the  same ; " 
and  which  said  trusts,  intents,  and  purposes  were  in  and  by  the 
said  will  declared  to  be  as  follows ;  that  is  to  say,  upon  trust  that 
the  said  trustees  and  their  heirs  should  stand  seised  and  be 
possessed  of  the  said  freehold  messuages,  buildings,  lands,  heredita- 
ments, and  premises,  which  were  devised  and  bequeathed  unto  them 
in  possession  and  remainder,  upon  the  trusts,  and  for  the  intents 
and  purposes  following ;  that  is  to  say,  upon  trust  that  they  the  said 
trustees,  their  heirs,  executors,  and  administrators,  should  receive 
and  take  the  rents,  issues,  and  annual  proceeds  thereof,  and  after 
applying  part  thereof  to  certain  purposes  in  the  said  will  mentioned, 
should  pay  the  residue  thereof,  as  and  when  received,  unto  his  the 
asdd  testator's  brothers  and  sister,  John  Bissell,  one  of  the  said 
trustees  and  executors,  Benjamin  Bissell,  and  Mary  Fisher,  or 
otherwise  suffer  and  empower  them  respectively  to  receive  and  take 
the  same,  in  equal  proportions,  share  and  share  alike,  during  their 
joint  lives ;  and  that,  after  the  decease  of  any  one  of  them,  then  they 
the  said  trustees,  their  heirs,  executors,  and  administrators,  should 
pay  the  same  as  and  when  received  unto  the  two  survivors  of  them, 
or  otherwise  suffer  and  empower  such  survivors  respectively  to 
receive  and  take  the  same  in  equal  proportions  during  their  joint 
lives ;  and  that,  after  the  decease  of  either  of  them,  they  the  said 
trustees,  their  heirs,  executors,  or  administrators,  should  pay  the 
same  as  and  when  received  unto  the  only  survivor  of  the  testator's 
f^aid  brother  and  sister,  or  otherwise  suffer  or  empower  him  or  her 
to  receive  and  take  the  same  during  his  or  her  life ;  and  the  said 
testator  Joseph  Bissell  declared  his  will  to  be,  that,  from  and  after 
the  decease  of  the  last  survivor  of  the  said  brothers  and  sister,  then 
that  the  said  trustees,  or  the  survivor  of  *them,  his  heirs,  executors,  [  *752  ] 
and  administrators,  should,  at  the  expense  of  the  said  trust  estate. 
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A.-G.  convey  and  assign  the  said  freehold  messuages,  buildings,  lands, 
SiMcox.  hereditaments,  and  premises  devised  and  bequeathed  to  them  as 
aforesaid,  to  all  the  testator's  nephews  and  nieces,  children  of  all 
his  brothers  and  sister,  which  should  be  living  at  the  time  of  liis 
the  said  testator's  decease,  in  equal  proportions,  as  nearly  as  they 
the  said  trustees,  or  the  survivor  of  them,  his  heirs,  ilc,  could  make 
partition  of  the  same,  and  their  heirs,  executors,  and  administrators, 
in  severalty,  and  not  as  tenants  in  common ;  and  that  in  the  mean- 
time, and  until  such  conveyances,  assignments,  and  partition  should 
be  made,  they  the  said  trustees,  or  the  survivor  of  them,  his  heirs, 
&c.,  should  receive  and  pay  the  rents,  issues,  and  annual  proceeds  of 
the  said  freehold  messuages,  &c.,  unto  his  said  nephews  and  nieces, 
and  their  heirs,  executors,  and  administrators,  in  proportion  to  the 
shares  and  interests  they  would  take  in  case  such  partition  had 
been  completed,  to  and  for  their  own  use  and  benefit;  and  the  said 
testator  Joseph  Bissell  declared  his  will  to  be,  that  for  the  purpose  of 
such  division  and  partition  of  his  said  freehold  messuages,  &c.,  it 
should  and  might  be  lawful  for,  and  he  did  thereby  authorise  and 
empower,  his  said  trustees,  and  the  survivor  of  them,  his  heirs,  &c., 
from  time  to  time  to  sell  and  dispose  of  all  or  any  part  or  parts  of 
the  said  freehold  messuages,  &c.,  and  real  estates  devised  and 
bequeathed  to  them  upon  the  before-mentioned  trusts,  either  by 
public  sale  or  auction  or  private  contract,  and  entirely  or  in  parcels, 
for  the  most  money  that  could  be  obtained  for  the  same,  and  at  the 
expense  of  the  said  trust  estate,  and  to  employ  one  or  more  sur- 
veyor and  appraiser,  surveyors  and  appraisers,  for  the  purpose  of 
ascertaining  the  value  thereof,  and  to  prepare  and  deliver  abstracts 
of  the  title,  and  enter  into,  make,  and  execute  such  contracts,  deeds,, 
agreements,  conveyances,  and  assurances,  as  should  be  necessary  for 
the  due  execution  of  the  said  trusts  ;  and  the  said  testator  did  will  and 
[  •ib^  ]  ♦declare,  that  they  the  said  trustees,  or  the  survivor  of  them,  his 
heirs,  &c.,  should,  in  case  the  whole  of  the  said  freehold  messuages, 
<&c.,  should  be  sold  for  the  purposes  aforesaid,  stand  and  be 
possessed  of  the  money  to  arise  from  such  sale,  and  from  the  rents, 
issues,  and  annual  proceeds  of  the  said  freehold  estates  and 
premises  in  the  meantime,  upon  trust  for  the  same  persons,  in  the 
same  shares  and  proportions,  manner,  and  form,  as  in  the  said  will 
is  mentioned  and  declared  of  and  concerning  certain  trust  monies, 
securities,  stocks,  or  funds,  to  be  produced  by  the  residue  of  the 
said  testator's  personal  estate,  and  the  interest,  dividends,  and 
annual  proceeds  thereof;   and  which   said  last-mentioned  trusts 
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relating  to  the  said  trust  monies,  secarities,  stocks,  and  funds,  were  A.-0. 
as  follows,  that  is  to  say :  upon  trust  that  they  the  said  trustees,  or  smooz. 
the  survivor  of  them,  his  executors  or  administrators,  should  receive 
and  take  the  interest,  dividends,  and  annual  proceeds  of  the  said  trust 
monies,  &c.,  and  pay  the  same,  as  and  when  received,  unto  his  the 
said  testator's  brothers  and  sister,  John  Bissell,  Benjamin  Bissell, 
and  Mary  Fisher,  or  otherwise  suffer  and  empower  them  to  receive 
and  take  the  same  in  equal  proportions,  share  and  share  alike, 
during  their  joint  lives ;  and  after  the  decease  of  either  of  them, 
then  should  pay  the  same  as  and  when  received  unto  the  two 
survivors  of  them,  or  otherwise  suffer  and  empower  such  survivors 
respectively  to  receive  and  take  the  same  in  equal  proportions 
during  their  joint  lives ;  and  after  the  decease  of  either  of  them, 
then  should  pay  the  same  as  and  when  received  unto  the  only 
survivor  of  the  said  testator's  brothers  and  sister,  or  otherwise 
suffer  and  empower  him  or  her  to  receive  and  take  the  same  during 
his  or  her  life;  and  from  and  after  his  or  her  decease,  then  the 
said  testator  declared  that  the  said  trustees,  their  executors  and 
administrators,  should  stand  and  be  possessed  of  the  said  trust 
monies,  &c.,  and  the  interest,  dividends,  and  proceeds  thereof,  upon 
trust  for  all  his  the  said  testator's  nephews  and  nieces,  children  of 
his  brothers  and  sister,  *  which  should  be  living  at  the  time  of  his  [  *754  ] 
decease,  in  equal  proportions,  share  and  share  alike,  the  shares  of 
such  of  them  as  should  have  attained  the  age  of  twenty-one  years 
to  be  paid  or  transferred  to  them  as  soon  as  conveniently  could  be 
after  the  decease  of  the  last  survivor  of  the  said  testator's  brothers, 
John  and  Benjamin,  and  his  sister  Mary,  and  the  shares  of  such  of 
them  as  should  not  then  have  attained  that  age  to  be  paid  or  trans- 
ferred to  them  respectively  when  and  so  soon  as  they  should  attain 
that  age,  and  the  interest,  dividends,  and  annual  proceeds  of  their 
respective  shares  to  be  applied  by  the  said  testator's  trustees,  or 
the  survivor  of  them,  his  executors  or  administrators,  in  their 
maintenance,  and  for  their  education,  use,  and  benefit  in  the  mean- 
time. And  the  said  testator  did  by  his  will  further  direct,  that  in 
case  any  part  or  parts,  but  not  the  whole  of  the  said  estates  and 
premises,  should  be  sold  for  the  purpose  aforesaid,  then  that  they 
the  said  trustees,  and  the  survivor  of  them,  his  heirs,  executors, 
and  administrators,  should  stand  and  be  possessed  of  the  money  to 
arise  from  such  last-mentioned  sale,  and  from  the  i:ents,  issues, 
and  profits  of  the  messuages,  &c.,  sold  in  the  meantime,  upon  trust 
to  pay  and  apply  the  same  to  and  amongst  his  the  said  testator's 
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A.-G.        nephews  and  nieces,  and  their  heirs,  executors,  and  administrators, 
SiMoox.      no^  taking  any  or  their  full  shares  of  the  freehold  and  leasehold 
messuages,  &c.,  and  real  and  leasehold  estates  in  specie,  in  just 
proportions,  for  equality  of  partition. 

The  said  Joseph  Bissell  died  on  the  7th  August,  1819,  without 
having  revoked  or  altered  his  said  will.  At  the  time  of  making  his 
said  will,  the  said  testator  was  seised  in  his  demesne  as  of  fee  of 
and  in,  and  possessed  of,  the  said  freehold  messuages,  &c.,  so 
devised  to  the  said  trustees,  and  continued  to  be  so  seised  and 
possessed  of  the  same  until  and  at  the  time  of  his  death. 

The  said  John  Bissell  and  John  Simcox  survived  the  testator, 
[  *7B5  ]  and  took  upon  themselves  the  burthen  of  the  execution  *of  the  will. 
Bichard  Bissell  died  on  the  9th  December,  1828.  The  testator's 
brothers  and  sister,  that  is  to  say,  the  said  John  Bissell,  one  of  the 
said  trustees,  Benjamin  Bissell,  and  Mary  Fisher,  survived  the 
testator.  Mary  Fisher  died  in  October,  1824 ;  John  Bissell  died  on 
the  18th  of  August,  1828 ;  Benjamin  Bissell  died  in  June,  1882 ; 
Ann  Shaw  died  on  the  29th  of  August,  1880.  On  the  14th  March, 
1837,  John  Simcox  died,  having  made  his  will,  whereby  he  gave 
and  devised  the  said  freehold  messuages,  &c.,  of  which  he  was 
seised  as  such  surviving  trustee  as  aforesaid  under  the  will  of  the 
said  testator  Joseph  Bissell,  to  his  sons  John  Simcox  and  Thomas 
Simcox  (the  defendants),  their  heirs  and  assigns,  subject  never- 
theless to  the  trusts  contained  in  the  will  of  the  said  Joseph 
Bissell.  The  said  John  Bissell  and  John  Simcox  the  elder,  during 
their  lifetimes,  and  the  said  John  Simcox  the  elder,  since  the  decease 
of  the  said  John  Bissell,  respectively,  did  always  from  time  to  time 
receive  and  take,  and  the  said  John  Simcox  the  younger  and 
Thomas  Simcox,  since  the  decease  of  the  said  John  Simcox  the 
elder,  have  always  from  time  to  time  received  and  taken,  the  rents, 
issues,  and  annual  proceeds  of  the  said  freehold  messuages,  &c., 
and  have  always  from  time  to  time  paid  and  applied  the  same  to 
the  several  persons,  for  the  several  purposes,  and  in  manner 
directed  by  the  said  will  of  the  said  testator  Joseph  Bissell. 

At  the  time  of  the  death  of  the  said  testator  Joseph  Bissell,  there 
were  living  ten  nephews  and  nieces  of  the  said  testator,  being 
respectively  children  of  all  his  brothers  and  sister ;  that  is  to  say, 
Joseph  Bissell  the  younger,  son  of  the  testator's  brother  Thomas 
Bissell ;  Joseph  Bissell,  the  only  child  of  the  said  John  Bissell  by 
his  first  wife;  Sarah  Bissell,  John  Bissell  the  younger,  Lydia 
Bissell,   Mary  Ann  Bissell,   Isaac  Bissell,   Thomas  Bissell,  and 
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Susannah  Bissell,  the  children  of  the  said  testator's  brother  John        a.-g. 
Bissell  by  his  second  wife ;  and  Susannah  Smith,  the  *daughter  of      smoox. 
the  said  testator's  sister  Mary  Fisher.    (The  special  verdict  then       [  *766  ] 
proceeded  to  state   the   subsequent  devolutions  of  the  respective 
estates  and  interests  of  the  nephews  and  nieces,  which  it  is  not 
necessary  to  set  forth.) 

The  said  John  Simcox  the  elder,  after  the  decease  of  the  said 
Benjamin  Bissell,  the  last  survivor  of  the  said  testator  Joseph 
BisselFs  brothers  and  sister,  did  not  during  his  lifetime,  nor  did 
the  said  John  Simcox  the  younger  and  Thomas  Simcox,  or  either  of 
them,  after  the  decease  of  the  said  John  Simcox  the  elder,  convey 
or  assign  the  said  freehold  messuages,  &c.,  so  devised  by  the  will  of 
the  said  Joseph  Bissell,  to  the  said  nephews  and  nieces  of  the  said 
testator,  or  any  of  them,  or  to  any  of  their  representatives,  as  by 
the  said  will  they  were  authorised  and  empowered  to  do.  The  said 
John  Simcox  the  elder,  after  the  decease  of  his  co-trustee  the  said 
John  Bissell,  and  the  said  John  Simcox  the  younger,  and  Thomas 
Simcox,  after  they  had  become  and  were  seised  under  the  will  of 
the  said  John  Simcox  of  the  said  freehold  messuages,  &c.,  as  afore- 
said, that  is  to  say,  on  the  80th  March,  1888,  and  at  other  times 
afterwards,  in  pursuance  of  the  authority  and  power  given  by  the 
said  will  of  the  said  Joseph  Bissell,  for  the  purpose  of  dividing  and 
making  partition  of  the  said  freehold  messuages,  &c.,  sold,  partly 
by  public  auction  and  partly  by  private  contract,  all  the  said  free- 
hold messuages,  &c.,  the  produce  of  which  said  sales,  after  deduct- 
ing the  necessary  expenses  thereof,  amounted  to  the  sum  of 
9,064/.  188.  9d.,  which  said  sum  then  became  and  was  divisible 
and  payable  in  the  following  shares  and  proportions  (stating  the 
several  parties  to  whom  each  tenth  share  was  payable.)  If  any 
duty  was  payable  for  and  in  respect  of  the  said  bequest  of  the  said 
shares  of  the  proceeds'of  the  sale  of  the  said  freehold  messuages, 
&c.,  such  duty  then  amounted,  in  respect  of  each  of  the  said 
tenth  shares,  to  the  sum  of  271.  88.  lOf^f.,  and  in  the  whole  to 
2712.  188.  11^^.  (The  special  verdict  then  stated  the  payment  over 
by  the  defendants,  to  the  several  parties  *entitled  thereto,  of  their  [  •757  ] 
respective  shares  of  the  proceeds  of  the.  sale,  without  deducting  the 
legacy  duties,  and  the  demand  by  the  Commissioners  of  Stamps 
and  Taxes  of  legacy  duty  thereon.)  But  whether  or  not,  upon  the 
whole  matter  aforesaid,  the  said  defendants  do  owe  or  are  liable  to 
pay  to  her  Majesty,  or  are  indebted  to  her  Majesty  in  the  said  last- 
mentioned  money,  or  any  part  thereof,  in  manner  and  form  as  in 
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A..Q.        and  by  the  said  information  is  alleged,  the  jurors  aforesaid  are 
SiMcox.      altogether  ignorant,  &c. 
1846.  The  case  was  argued  in  Trinity  Term,  1845  (i),  by 

Juntd. 

Craniptcn^  for  the  Crown : 

The  question  in  this  case  depends  upon  the  construction  to  be 
put  upon  the  stat.  55  Geo.  III.  c.  184,  sched.,  part  S,  tit. 
'*  Legacies,"  the  words  of  which,  imposing  the  duty,  are  as  follows: 
**  For  the  clear  residue,  when  given  to  one  person,  and  for  every 
share  of  the  clear  residue  when  given  to  two  or  more  persons,  of 
the  monies  to  arise  from  the  sale,  mortgage,  or  other  disposition  of 
every  real  or  heritable  estate  directed  to  be  sold,"  &c.  The  question 
therefore  is,  whether  the  real  estate,  which  under  the  will  of  this 
testator  has  in  fact  been  sold  by  his  trustees,  was  real  estate  which 
by  the  will  was  *'  directed  to  be  sold."  If  it  be  necessary  for  this 
purpose  that  the  will  should  contain  a  positive  and  absolute 
direction  to  the  trustees  to  sell  at  all  events,  that  is  certainly  not 
to  be  found  in  this  will ;  but  such  is  not  the  reasonable  interpreta- 
tion to  be  put  upon  the  statute.  Whenever  the  will  gives  to  the 
devisees  an  option,  either  to  sell  the  estate  and  distribute  the 
proceeds  among  the  objects  of  the  testator's  bounty,  or  to  divide 
the  estate  among  them  without  a  sale,  and  they  exercise  that  option 
by  selling,  it  is  in  that  event  a  direction  to  sell.  The  land  is 
as    much    ''  directed   to  be   sold "   as  in    the  other   case,   only 

[•768]  it  is  directed  to  be  sold,  not  absolutely,  but  upon  ♦the  contin- 
gency of  the  trustees  considering  that  to  be  necessary  for  carrying 
the  testator's  intentions  into  effect.      [He  referred  to  The  Attcmey- 

[  759  ]  General  v.  Mangles  (2)  and  In  re  Evans  (3).]  If,  therefore,  the  case 
In  re  Evans  is  inconsistent  with  that  of  The  Attorney-General  v. 
Mangles,  it  must  be  taken  to  have  been  overruled.  A  direction  to 
sell  on  the  happening  of  a  contingency  is  as  much  within  the  terms 
of  the  statute  as  a  direction  to  sell  at  all  events;  and  when  the 
contingency  happens,  and  the  property  is  sold  accordingly,  the  duty 
equally  attaches. 

Cmvling,  for  the  defendfknts  : 

Assuming  that  the  trustees  have  an  option  to  sell,  it  still  must 
appear  on  the  face  of  the  will,  in  order  to  make  the  legacy  duty 
payable,  that  the  testator  meant  to  give  a  bequest  of  personalty, 

(I)  Before  Pollock,   C.   B.,   Alder-  (2)  52  B.  B.  635  (5  M.  &  W.  120). 

son,  B.,  Eolfe,  B.,  and  Piatt,  B.  (3)  52  R.  B.  662  (2  Cr.  M.  &  B.  206). 
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not  of  realty.    A  devise  of  realty  is  clearly  not  subject  to  duty.        A.-a. 
Now  here  the  primary  object  of  the  testator  is  to  give  his  residuary      simcox. 
devisees  the  realty.    He  had  a  considerable  amount  of  personalty 
as  well  as  of  realty  ;  and  the  effect  of  the  will  is,  that,  with  respect 
to  the  personalty,  it  should  at  all  events  be  sold,  and  the  proceeds 
invested,  and  the  interest  thereof  paid  and  applied  for  the  benefit  of 
his  brothers  and  sister,  and  the  survivors  and  survivor  of  them,  for 
their  lives,  and  after  their  deaths  for  the  benefit  of  all  his  nephews 
and  nieces,  share  and  share  alike ;  but  that,  as  to  the  real  estate, 
after  the  death  of  the  testator's  brothers  and  sister,  it  should  be 
divided,   as  real  estate,   amongst  his   nephews  and  nieces,   the 
trustees  having  a  contingent  power  only,  if  it  should  be  necessary 
for  the  purpose  of  such  partition,  to  sell  the  whole  or  any  part  of 
the  property,  and  to  stand  possessed  of  the  proceeds  on  the  same 
trusts  as  had  been  before  declared  as  to  the  personalty.    It  is,  in 
truth,  no  more  than  a  devise  to  certain  persons  for  life,   with 
remainder  to  trustees  in  fee  in  trust  for  others,  with  remainder  to 
the  nephews  and  nieces  in  fee  ;  and  the  latter  had  a  vested  estate  at. 
the  death  of  the  testator.    The  power  of  sale  is  *only  collateral.       [  *760  ] 
The  trustees  are  to  divide  the  lands  as  lands  ;  the  primary  object, 
therefore,  is  not  a  sale ;  and  the  trustees  are  not  to  sell  at  all  events, 
but  merely  for  the  purpose  of  such  division  of  the  real  estate.    The 
power  is  merely  given  in  furtherance  of  the  testator's  object,  of 
dividing  and  distributing  the  real  estate. 

(Aldbrson,  B.:  Suppose  the  tenant  for  life  died,  and  one  of 
the  nephews  died,  and  then  there  was  a  sale,  whom  would  his 
share  go  to  ?) 

To  his  heir-at-law. 

(Aldbrson,  B.  :  Yes,  otherwise  the  trustees  would  have  it  in 
their  power  to  change  the  disposition  and  devolution  of  the 
estate.) 

It  is  just  as  if  the  estate  had  been  given  directly  to  the  devisees, 
and  they  had  chosen  to  sell.  It  is  immaterial  by  whom  the  power 
of  sale  is  to  be  exercised.  Suppose  it  were  a  power  to  sell  if 
required  by  the  devisees,  would  the  .proceeds  be  subject  to  legacy 
duty  ?  The  true  doctrine  is,  that  no  duty  is  payable  unless  there 
is  in  the  will  a  positive  direction  to  sell.  [He  referred  to  In  re 
KvariB  (1),  The  Attorney-General  v.  Halford  (2),  Williamson  v.  The 
(1)  52  E.  R.  662  (2  Cr.  M.  &  R.  206).  (2)  1  Price,  426. 

R.R. — VOL.  LXXIV.  54  • 


86«  1848.    EX.     1  EX.  760—768.  [e.r. 

A.o.  Advocate-General (i),  and  Darce  v.  C(nitU{t)^  The  present  will 
SiMooz.      amounts  to  no  more  than  this :  that,  in  order  to  avoid  disputes 

[  761  ]  among  so  large  a  family,  the  testator  appoints  as  it  were  two 
arbitrators,  who  are  to  say  whether  and  to  what  extent  the  property 
shall  be  sold,  and  the  proceeds  of  the  sale  distributed  instead  of  the 
land  itself.  A  direction  to  sell  must  mean  that  such  is  the  para- 
mount intention  of  the  testator.    The  language  of  the  will  is  for 

[  *762  ]  this  purpose  to  *be  construed  strictly,  and  a  mere  power  to  sell, 
under  certain  circumstances  and  for  certain  purposes,  cannot  be  & 
direction  to  sell.  This  will  itself  does  contain  such  a  positive 
direction  as  to  the  personalty. 

(Aldbrson,  B.  :  The  question  is,  whctther  a  direction  to  sell  con- 
tingent on  certain  events,  if  the  estate  be  sold  accordingly,  is  not  to 
be  considered  as  if  the  testator  himself  had  waited  for  the 
happening  of  those  events,  and  had  himself  sold.  It  would  seem 
from  the  case  of  The  Attomey-Gemral  v.  MangUs,  that  where  there 
is  a  discretion  to  sell,  and  a  sale  accordingly,  that  amounts  to  a 
direction  to  sell.  The  testator's  direction  is  contingent  on  the 
trustees'  discretion.) 

If  the  case  of  The  Attorney-General  v.  Mangles  is  to  be  treated 
as  an  authority  against  the  defendants,  it  is  submitted  that  it 
is  not  law. 

Cronipton^  in  reply.     *     *     ♦ 

Cur.  adv.  ruU. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  : 

This  was  an  information  filed  by  the  Attomey-Genei-al^  for 
[  •Tea  ]  legacy  duty  claimed  to  be  due  to  the  *Crown.  On  the  trial,  the  jury 
found  a  special  verdict,  and  the  question  is,  whether  on  that 
verdict  judgment  ought  to  be  entered  for  the  Attorney-General^  or 
for  the  defendants.  The  jury  find,  that  Joseph  Bissell,  being 
seised  of  divers  real  estates,  made  his  will,  duly  executed  and 
attested,  and  thereby  gave  and  devised  his  real  estates  to  his 
trustees  therein  named,  and  their  heirs,  on  trust  to  pay  the  rents 
and  profits  thereof  to  his  brothers  and  sisters,  John  Bissell,  Ben- 
jamin Bissell,  and  Mary  Fisher,  and  the  survivors  and  survivor  of 
them,  for  their  lives  and  the  life  of  the  survivor,  as  mentioned  in 
(1)  59  R.  B.  1  (10  CI.  &  Fin.  1).  (2)  Morrison's  Rep.  4624,  5595. 
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the  will.  And  after  the  death  of  the  survivor,  the  testator  declared  A..a. 
his  will  to  be,  that  his  trustees  should  convey  the  said  freehold  simcox. 
estates  to  all  his  nephews  and  nieces  living  at  his  decease,  equally, 
as  nearly  as  they  could  make  partition  of  the  same,  and  should,  in 
the  meantime,  pay  the  rents  to  his  said  nephews  and  nieces.  And 
the  testator  declared  his  will  to  be,  that,  for  the  purpose  of  such 
partition,  it  should  be  lawful  for  his  said  trustees  to  sell  all  or  any 
part  of  the  said  estates ;  and  he  declared  that  his  trustees  should 
stand  possessed  of  the  money  arising  from  any  such  sale  upon  the 
same  trusts  as  were  declared  concerning  the  residue  of  his  personal 
estate ;  and  those  trusts  were  for  his  brothers  and  sister,  and  the 
survivor  and  survivors  of  them,  for  their  lives,  and  the  life  of  the 
survivor ;  and  after  the  death  of  the  survivor,  then  for  all  his 
nephews  and  nieces  who  should  be  living  at  his  decease,  share  and 
share  alike ;  the  share  of  those  who  should  have  then  attained 
twenty-one,  to  be  then  paid  to  them,  and  the  shares  of  those  who  • 
should  be  under  twenty-one,  to  be  paid  on  attaining  that  age,  with 
provision  for  maintenance  in  the  meantime. 

The  testator  died  in  1819,  leaving  ten  nieces  and  nephews,  and 
also  leaving  his  sister  and  two  brothers  him  surviving;  and  the 
survivor  of  his  sister  and  two  brothers  died  in  1882.  In  1888,  and 
at  different  times  afterwards,  the  trustees  sold  the  real  estates  for 
sums  amounting  in  the  *whole  to  9,064Z.,  with  the  view  of  dividing  [  ^7H4^  ] 
the  proceeds  of  the  sales  among  the  nephews  and  nieces,  and  their 
representatives,  according  to  the  directions  of  the  will :  and  the 
question  for  our  decision  is,  whether  legacy  duty  is  payable  in 
respect  of  that  sum.  This  depends  entirely  on  the  language 
contained  in  the  schedule  of  the  statute  imposing  the  duty,  the 
55  Geo.  III.  c.  184.  The  words  of  the  statute  are, — "  for  the  clear 
residue,  when  given  to  one  person,  and  for  every  share  of  the  clear 
residue,  when  given  to  two  or  more  persons,  of  the  monies  to  arise 
from  the  sale  of  any  real  estate  directed  to  be  sold.'*  Is  this,  then, 
an  estate  directed  to  be  sold  ?  if  it  is,  then  the  duty  attaches ;  if  it  is 
not,  then  no  duty  attaches. 

There  are  two  modern  cases  in  this  Court  in  point.  The  first  is 
In  re  Evans  (i) :  there  John  Evans,  the  testator,  by  his  will,  gave, 
devised,  and  bequeathed  all  his  real  and  personal  estate  to  trustees,* 
their  executors  and  administrators,  as  to  one-third,  in  trust  for  his 
sister,  for  her  life ;  and,  at  her  death,  in  trust  for  her  children, 
their  heirs,  executors,  and  administrators,  as  tenants  in  common ; 
(1)  52  R.  R.  662  (2  Cr.  M.  &  R.  206). 
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A.-o.  as  to  one  other  third,  in  trust  for  his  brother  George,  for  hiB  life ; 
siMcox.  cind  at  his  death,  in  trust  for  his  children,  their  heirs,  execators, 
administrators,  and  assigns,  as  tenants  in  common  ;  and,  as  to  the 
remaining  third,  in  trust,  in  the  same  manner,  for  his  other  brother, 
Fisher,  for  his  life,  with  a  like  remainder  to  his  children,  their 
heirs,  executors,  administrators,  and  assigns,  as  tenants  in  common. 
The  will  contained  a  proviso,  that,  notwithstanding,  any  of  the 
trusts  aforesaid,  it  should  be  lawful  for  the  trustees  to  sell  the 
premises,  or  any  part  thereof,  or  to  make  partitions  or  exchanges, 
as  should  appear  to  them  most  expedient  towards  effecting  the 
arrangement  of  his  property  and  affairs.  And  the  testator  declared, 
that  the  money  to  arise  by  any  such  sale  or  exchange  should  be 
[  •Tss  ]  invested  in  Government  or  real  securities,  or  applied  on  the  *tru8ts 
thereinbefore  declared  concerning  the  property  sold.  After  the 
death  of  the  testator,  the  trustees  sold  certain  outlying  parts  of  the 
testator*8  estates.  A  suit  having  been  instituted  on  the  equity  side 
of  the  Court  of  Exchequer,  for  carrying  the  trusts  of  the  will  into 
execution,  other  parts  of  the  estates  were  sold  pursuant  to  orders 
of  the  Court.  The  question  was  whether,  in  respect  of  the  property 
sold,  legacy  duty  was  payable,  and  this  Court,  after  deliberation, 
held  tbat  it  was  not,  on  the  ground  that  the  property  was  not 
directed  to  be  sold,  within  the  meaning  of  the  Stamp  Act. 

The  other  case  is  that  of  The  Attomey-General  v.  Mangles.  It 
occurred  four  years  after  the  former  decision,  and  it  is  to  be  found 
reported  in  5  M.  &  W.  120.  There  a  testator  devised  his  real 
estates  to  trustees,  upon  trust  to  sell,  at  such  times  as  they  should 
think  convenient,  and  to  divide  the  money  among  his  children,  in 
manner  mentioned  in  the  will ;  but  with  a  power,  instead  of  selling 
any  part  of  the  estates,  to  cause  them  to  be  valued,  and  to  allot 
them  at  the  ascertained  value,  in  lieu  of  so  much  of  the  share  of  the 
children  to  whom  such  allotment  should  be  made.  The  trustees, 
under  this  trust,  sold  part,  and  allotted  part  without  a  sale;  and 
this  Court  held  it  to  be  perfectly  clear  that  duty  attached  on  the 
money  produced  by  the  sales  of  the  parts  sold,  though  no  duty 
attached  in  respect  of  the  parts  allotted  without  a  sale. 

If  the  former  case.  In  re  Evans,  is  to  be  taken  as  an  authority 
that  duty  does  not,  in  any  case,  attach  where  a  testator  does  not 
imperatively  direct  a  sale  at  all  events,  but  only  authorises  his 
trustees,  in  case  they  shall  deem  it  expedient,  so  to  do,  it  is 
impossible  to  reconcile  that  case  with  the  subsequent  decision  in 
Attorney-General  v.  Mangles.     In  the  former  case  Lord  Ltndhurst 
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remarked,  that  it  was  not  necessary,  in  order  to  bring  a  case  within  A..G. 
the  words  of  the  statute  imposing  the  duty,  where  lands  are  directed  simgox. 
to  be  sold,  that  the  word  **  directed  "  should  be  found  in  the  will, 
and  that  it  was  enough  if  the  obvious  intention  of  the  testator  *was  [  *766  ] 
that  a  sale  should  be  effected.  As  the  converse  of  that  proposition, 
it  may  be  remarked,  that  if  duty  is  not  to  attach  where  the  trustees 
are  not  bound  to  sell,  but  are  only  enabled  so  to  do  if  they  think  &t, 
it  is  not  material  that  the  word  ''  directed/'  or  an  equivalent 
expression,  is  found  in  the  will.  If,  on  the  whole  context,  the  inten- 
tion appears  to  be  that  the  trustees  are  to  have  a  discretion  to  sell 
or  not  as  they  think  fit,  then  the  duty  would  not  attach,  if  the  law 
be  as  it  was  laid  down,  or  is  supposed  to  have  been  laid  down,  in 
the  case  In  re  Evans.  But  it  is  clear,  from  the  subsequent  case  of 
The  Attorney-General  v.  Mangles^  that  the  existence  of  such  a  dis- 
cretion does  not  prevent  the  duty  from  attaching.  There,  though 
the  original  trust  was  to  sell,  there  was  a  clear  subsequent  discretion 
given  to  the  trustees,  to  abstain  from  selling  if  they  should  think  it 
expedient  to  do  so.  Yet  in  that  case  duty  was  held  to  attach  ;  and 
the  case,  therefore,  is  an  express  decision,  overruling  the  case  In  re 
Evans,  supposing  that  case  to  have  decided  the  general  proposition, 
that  duty  only  attaches  where  the  trustees  are  bound  to  sell,  and 
have  no  discretion  on  the  subject.  In  this  conflict,  or  apparent 
conflict  of  authorities,  we  must  look  to  the  principle  of  the  decisions, 
which  of  course  are  founded  wholly  on  the  language  of  the  statute. 

The  duty,  it  will  be  observed,  attaches  on  money  which  is  given 
to  one  or  more  legatees,  and  which  has  arisen  from  the  sale  of 
estates  directed  by  the  testator  to  be  sold.  There  is  certainly 
nothing  in  the  language  of  the  statute,  which  in  terms  confines  its 
operation  to  cases  where  the  direction  to  sell  is  absolute.  If  a 
testator  should  direct  his  land  to  be  sold,  and  the  money  to  be  divided 
among  legatees,  on  any  given  contingency,  as,  for  instance,  in  case 
his  property  should  be  under  a  certain  value,  or  in  case  his  son 
should  succeed  to  a  family  estate,  or  in  case  A.  B.  should  agree  to 
concur  in  the  sale,  there  surely  can  be  no  doubt  but  that,  on  the 
happening  of  the  contingency  and  consequent  sale,  duty  would 
attach.  The  land  would  then  be  land  directed  *to  be  sold.  So,  [  *767  ] 
again,  if  a  testator  should  direct  a  sale  of  a  particular  estate,  in  case 
A.  B.  should  think  such  sale  to  be  for  the  benefit  of  the  testator's 
children,  then,  upon  A.  B.  signifying  his  opinion  that  it  would  be  for 
the  benefit  of  the  children,  the  direction  would  be  absolute,  and 
duty  would  attach.     It  can  make  no  difference  that  A.  B.  is  himself 
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A.G.  the  trustee  for  sale,  and  it  follows  that,  in  case  of  a  devise  to 
siMoox.  trustees  to  sell,  if  they  shall  think  it  expedient  and  for  the  benefit 
of  the  cestuis  que  trust  so  to  do,  duty  would  attach,  if  they  do  think 
it  is  expedient,  and  therefore  sell.  Now  in  the  ordinary  case  of  a 
devise  to  trustees  in  trust  for  specified  objects,  with  a  power  to  sell 
and  distribute  the  produce  of  the  sale  amongst  parties  interested, 
instead  of  retaining  the  estate  for  them,  the  power  of  sale  is  cer- 
tainly coupled  with  a  trust  to  exercise  the  power  or  not,  as  they 
may  deem  most  for  the  advantage  of  the  cestuis  que  trust ;  and  the 
devise  may  be  read  as  a  devise  in  trust  to  sell,  if  the  trustees  shall 
think  such  a  course  to  be  most  beneficial  for  the  parties  interested, 
and  in  such  a  case  we  have  already  intimated  our  opinion  that  duty 
would  be  payable. 

In  the  present  case,  the  lands  were  devised  to  trustees,  on  trusts 
which  may  be  fairly  construed  to  mean  that  the  trustees  are  to 
retain  the  estates  unsold,  and  to  allot  them  among  the  devisees,  if 
they  think  that  to  be  for  the  benefit  of  the  objects  of  the  testator's 
bounty ;  or,  on  the  other  hand,  to  sell  and  distribute  the  money 
produced  by  the  sale,  if  that  appears  to  them  most  expedient.  The 
trustees,  by  selling,  have  shown  conclusively  that  they  did  think 
the  most  expedient  course  was  to  sell,  and  so  in  the  event  there  was 
a  direction  to  sell.  Even,  therefore,  if  there  were  no  aathority  to 
guide  us,  we  should  have  thought  that  duty  attached :  but  in  truth 
the  case  is  governed  by  The  Attorney-General  v.  Mangles^  which  is 
in  principle  the  same  as  that  before  us,  the  only  distinction  being 
that  there  the  devise  was  in  trust  to  sell,  with  a  power  to  abstain 
from  doing  so,  and  to  allot  the  estate  itself,  instead  of  selling  and 
[  *768  ]  distributing  the  ^proceeds  ;  whereas  here  the  devise  is  upon  trust 
to  allot,  with  a  power,  instead  of  doing  so,  to  sell  and  distribute  the 
proceeds.  In  both  cases  the  trustees  had  a  discretion  to  sell  or  not 
to  sell,  as  they  should  think  best  for  the  cestuis  que  trust ;  and  the 
exercise  of  that  discretion  by  a  sale  was  held,  in  The  Attorney- 
General  v.  Mangles,  to  cause  duty  to  attach ;  and  the  same  principle 
precisely  applies  here.  The  only  difficulty  we  have  felt  has  arisen 
from  the  decision  In  re  Evans,  where  certainly  the  Court  seems  to 
have  decided  that  a  sale,  under  a  power  to  trustees  to  sell,  is  not  a 
8ale  of  property  directed  to  be  sold,  within  the  meaning  of  the  Act. 
The  precise  grounds  on  which  the  Court  formed  this  opinion  do 
not  clearly  appear.  The  decision  may  possibly  have  turned  on  the 
mode  in  which  the  proceeds  of  the  sale  were  in  that  case  disposed 
of.    The  statute  does  not  impose  duty  in  every  case  of  a  sale 


TOL.  Lxxiv.]  1848.    EX.     1  EX.  768.  86 

• 

directed  by  a  will,  but  only  where  the  proceeds  are  by  the  will  A.-0. 
given  to  legatees.  Now  in  the  case  In  re  Evans,  the  trustees  were  stMcoz. 
not  directed  to  distribute  the  proceeds,  but  to  invest  them  in 
securities,  upon  the  same  trusts  as  attached  on  the  lands  sold. 
Possibly  the  Court  might  have  thought  that  this  still  left  the 
character  of  real  estate  attaching  on  the  money  produced  by  the 
sale,  and  so  that  the  statute  did  not  apply. 

It  is  not  necessary  for  us  to  give  any  opinion  as  to  the  validity 
of  such  a  distinction  ;  it  is  sufficient  to  say,  that  if  the  case  is  to  be 
taken  as  an  authority  for  the  general  proposition,  that  duty  does 
not  attach  in  any  case  where  the  sale  is  made  under  a  discretion 
given  to  the  trustees  to  sell  and  distribute  the  proceeds,  but  without 
any  positive  direction  imposing  upon  them  the  obligation  of  selling, 
the  case  is  clearly  overruled  by  The  Attorney-General  v.  Mangles, 
and  is,  as  we  conceive,  contrary  to  any  fair  and  reasonable  con- 
struction of  the  statute. 

For  these  reasons,  we  think  there  must  be  judgment  for  the 

Attorney 'OeneraL 

Judgment  for  the  Crown. 


VANE   V.   COBBOLD.  ms. 

(1  Ex.  798—799;  S.  C.  17  L.  J.  Ex.  97  ;  12  Jur.  61  ;  5  Rail.  Cas.  299.)  •^««^«* 

In  an  action  by  an  allottee  of  a  Bail  way  Company  for  the  recovery  of  f  ^*®  J 
his  deposit,  it  appeared  that  the  Company  issued  a  pi-ospectns,  which 
stated  the  capital  to  consist  of  60,000  shares  of  25/.  each,  and  the  plaintiff, 
after  having  paid  his  deposit,  executed  the  subscribers'  agreement,  which 
contained  the  usual  terms  as  to  the  disposition  of  the  deposits :  at  the  time 
when  he  executed  the  deed,  the  deposits  upon  18,160  shares  only  had  been 
paid,  although  35,000  shares  had  been  allotted,  which  fact  was  not  com- 
municated to  him :  Held,  that  the  withholding  of  the  above  fact  did  not 
amount  to  such  a  fraud  as  to  avoid  the  deed,  and  that  the  plaintiff  was  not 
entitled  to  recover  back  his  deposit. 

Assumpsit  for  money  paid,  had,  and  received,  and  on  an  account 
stated.     Plea,  nan  assumpsit. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  London  sittings  after 
last  Michaelmas  Term,  it  appeared  that  the  plaintiff  was  an  allottee 
in  the  Midland  and  Eastern  Counties  Railway  Company,  of  which 
the  defendant  was  one  of  the  managing  committee.  In  1845,  the 
Company  was  established  for  the  purpose  of  making  a  railway  from 
Cambridge  to  Worcester.  A  prospectus  was  issued,  which  stated 
that  the  capital  of  the  Company  was  to  consist  of  60,000  shares  of 
251.  each.     The  plaintiff,  on  the  Ist  of  October,  received  the  letter 
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Vavc  of  allotment,  requiring  him  to  pay  the  deposit  on  or  before  the  16th 
OoBBOLD.  inst.,  in  default  of  which  the  allotment  was  to  be  cancelled. 
85,000  shares  only  had  been  allotted,  and  upon  18,160  only  of 
these  had  the  deposits  been  paid.  The  plaintiff  afterwards,  on  the 
4th  of  November,  executed  the  subscribers'  deed,  which  was  in  the 
[  •^•^  ]  usual  form.  The  *bill  of  the  Company  did  not  pass  the  House  of 
Lords,  the  Committee  having  decided  that  the  preamble  was  not 
proved.  It  was  thereupon  contended,  on  the  part  of  the  plaintiff, 
that  he  should  have  been  informed  of  the  fact  that  only  a  portion 
of  the  deposits  had  been  paid  when  he  signed  the  deed,  and  that 
the  suppression  of  that  fact  amounted  to  such  a  fraud  as  was 
sufficient  to  avoid  the  deed.  The  Lord  Chief  Babon,  however, 
thought  there  was  no  evidence  of  fraud,  and  directed  a  nonsuit. 

Martin  now  moved  to  set  aside  the  nonsuit,  and  for  a  new 
trial : 

The  plaintiff  would  have  been  entitled  to  recover  back  his  deposit 
in  this  case:  Nockolls  v.  Crosby  (i),  WaUtab  \.  Spotti^woode  (2), 
unless  he  had  executed  the  subscribers'  agreement :  Garwood  v. 
Ede{8).  Now  in  the  present  case  the  deed  is  void;  for,  at  the 
time  the  plaintiff  signed  it,  there  was  a  material  tact  suppressed ; 
for  the  deposit  upon  18,160  shares  only  had  then  been  paid,  out  of 
60,000,  the  proper  number,  and  the  capital  upon  the  remaining 
shares  could  not  be  obtained,  as  all  allotments  on  which  the  deposits 
were  not  then  paid  were  void.  The  plaintiff  should  have  been 
informed  of  this  fact ;  and  this  is  such  a  fraudulent  concealment  of 
material  facts,  or  snppressio  veri,  as  is  equivalent  to  an  allegaiio 
falsi. 

(Alderson,  B.  :  In  these  cases  persons  frequently  begin  to  sign 
the  deeds  long  before  the  deposits  are  all  paid.  The  directors 
might  honestly  suppose  that  other  names  would  come  in  after- 
wards.) 

Per  Curiam  (4)  : 

There  is  no  ground  for  a  rule  in  the  present  case. 

Rtd^  refused. 

(1)  27  R.  R.  497  (3  B.  &  C.  814).  (4)  Pollock,  C.  B„    Parke,    B., 

(2)  71  R.  R.  740  (15  M.  &  W.  501).      Alderson,  B.,  Plait,  B. 

(3)  Ante,  658. 
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In  re  knight,  in  a  Plaint  op  GWYNNE  v.  KNIGHT.        i84a. 

(1  Ex.  802-804  ;  S.  C.  17  L.  J.  Ex.  168;  12  Jur.  101.)  Jan^, 

By  a  local  Act  of  Parliament  for  rebuilding  a  certain  church,  trustees  [  802  ] 

were  empowered  to  levy  rates  upon  all  houses  in  the  parish,  one  half  to  be 
paid  by  the  landlord,  and  the  other  half  by  the  tenant ;  the  tenants  to  pay 
the  whole  rate  in  the  first  instance,  and  to  deduct  a  moiety  out  of  the  rent ; 
and  that  every  landlord  should  allow  of  such  deduction  accordingly,  not- 
withstanding any  agreement  to  the  contrary.  After  the  passing  of  this 
Act,  a  lease  was  granted  in  the  parish  to  a  tenant,  who  covenanted  to  pay 
all  Parliamentary  and  other  taxes  and  rates.  The  tenant  paid  the  full  rent 
and  the  rate,  but  the  landlord  refused  to  deduct  a  moiety  of  it  from  the 
plaintiff,  on  the  ground  that  the  Act  only  applied  to  agreements  in 
existence  at  the  time  it  was  passed.  The  tenant  haying  sued  the  landlord  in 
a  county  court  for  a  moiety  of  the  amount  so  paid  for  rates :  Held,  that,  as 
no  question  was  raised  as  to  "the  title  to  any  corporeal  or  incorporeal 
hereditaments,"  within  the  58th  section  of  the  stat.  9  &  10  Vict.  c.  95  (1), 
there  was  no  ground  for  a  writ  of  prohibition. 

Semble,  per  Parke,  B.,  that  the  Act  applied  only  to  agreements  entered 
into  before  it  came  into  operation. 

H.  Hill  moved  for  a  rule,  calling  on  the  Judge  of  a  county  court 
to  show  cause  why  a  writ  of  prohibition  should  not  issue,  directed 
to  the  Judge  of  the  Court,  to  prohibit  the  Court  from  further  pro- 
ceeding in  the  plaint.  The  facts,  as  stated  in  the  affidavits, 
appeared  to  be  as  follows  : 

By  the  39th  section  of  the  statute  57  Geo.  III.  c.  72,  entitled 
"  An  Act  for  rebuilding  the  church  and  improving  the  churchyard 
of  the  parish  of  Saint  Paul,  Shadwell,  in  the  county  of  Middlesex," 
(which  is  a  local  and  personal  Act),  it  is  enacted  that  certain 
trustees  shall  be  authorised  to  make  rates  on  all  houses,  &c.,  one 
half  on  the  landlords,  and  the  other  half  on  the  tenants  or  occupiers. 
The  40th  section  enacts,  '^  that  every  tenant  or  occupier  of  the 
rated  premises  shall  first  pay  the  whole  rate  made  in  respect  of 
the  premises  in  his  or  her  'possession,  by  virtue  of  this  Act,  and 
thereafter  be  entitled  to  deduct  out  of  the  x&tes  payable  to  his  or 
her  landlord  one  moiety  of  such  rates ;  and  every  intermediate 
tenant,  in  the  cases  of  underleases  or  lettings  shall  in  like  manner 
be  entitled  to  deduct  or  retain  such  proportion  of  the  said  rate  out 
of  his  or  her  particular  rent,  payable  to  his  or  her  immediate 
landlord,  as  the  rated  rent  charged  by  the  trustees  herein  shall 
bear  to  the  rack-rent  payable  by  such  intermediate  tenants  as 
aforesaid ;  and  that  every  such  landlord  shall  allow  of  such  deduc- 
tion accordingly,  notwithstanding  any  agreement  to  the  contrary ; 
and  that  the  production  of  the  receipt-stamps  shall  be  taken  as 

(1)  Bepealed  by  County  Courts  Act,  1888  (51  &  52  Vict.  c.  43),  s.  188; 
see  now  s.  56  of  that  Act. — A.  C. 
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In  re  payment  of  so  much  of  the  rents."  After  the  passing  of  the  last- 
f  *808 1  mentioned  Act,  the  plaintiff  entered  into  a  lease  *with  the  defendant, 
as  tenant  of  certain  premises  situated  in  the  parish,  and  by  the 
lease  the  plaintiff  covenanted  to  pay  Parliamentary  and  all  other 
taxes.  The  plaintiff  paid  all  the  rates  and  eighteen  months'  church- 
rate,  and  applied  to  the  defendant  for  repayment ;  the  defendant 
refused,  on  the  ground  that  the  clause,  *'  notwithstanding  any 
agreement  to  the  contrary,'*  only  applied  to  agreements  made  before 
the  passing  of  the  local  Act.  The  plaintiff  therefore  issued  a  plaint 
against  the  defendant  in  the  county  court  for  the  sum  of  7L  IO4., 
as  for  money  paid  to  the  defendant's  use,  that  sum  being  half  the 
amount  of  the  church-rate.  The  Judge  of  the  county  court  doubted 
whether  he  had  any  power  to  try  the  question,  as  being  a  case 
within  the  proviso  of  the  58th  section  of  the  statute  9  &  10  Yict. 
c.  95,  which  enacts,  that  **  all  pleas  of  personal  actions,  where  the 
debt  or  damage  claimed  is  not  more  than  20Z.,  whether  on  balance 
of  account  or  otherwise,  may  be  holden  in  the  county  court  without 
writ ;  and  all  such  actions  brought  in  the  said  Court  shall  be  heard 
and  determined  in  a  summary  way  in  a  Court  constituted  under 
this  Act,  and  according  to  the  provisions  of  this  Act:  provided 
always,  that  the  Court  shall  not  have  cognizance  of  any  action  of 
ejectment,  or  in  which  the  title  to  any  corporeal  or  incorporeal 
hereditaments,  or  to  any  toll,  fair,  market,  or  franchise,  shall  be  iu 
question,  or  in  which  the  validity  of  any  devise,  bequest,  or 
limitation  under  any  will  or  settlement  may  be  disputed/'  &c. 

(Parke,  B.  :  The  words  in  the  local  Act  may  be  reasonably 
construed  to  mean,  notwithstanding  any  agreement  subsisting 
between  the  parties  at  the  time  of  the  passing  of  that  Act.  The 
parties  could  not  foresee  that  the  expense  of  building  a  church  would 
be  imposed  upon  the  parish.  But  if  the  agreement  is  made  after 
the  passing  of  the  Act,  then  the  party  who  enters  into  the  agreement 
has  no  good  ground  for  not  paying  these  expenses.  Here  no  question 
as  to  the  landlord's  title  comes  in  question,  for  that  is  admitted ; 
[  ♦804  ]       *nor  any  title  to  any  corporeal  or  incorporeal  hereditament.) 

Pollock,  C.  B.  : 

I  do  not  think  any  rule  ought  to  be  granted  in  the  present  case. 
Per  Curiam  (1) : 

We  cannot  giant  a  rule.  ^,,^^  ,.^^,,^^^, 

(1)  Pollock,  C.  B.,  Parke,  B.,  Aldeksox,  B.,  Platt,  B. 
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LAW   V.   DODD.  1M8. 

(1  Ex.  845—850;  S.  C.  17  L.  J.  M.  C.  65.)  Jan^. 

A  brassfounder,  having  extracted  a  quantity  of  metal  from  ashes  which  [  ^^^  1 
fell  into  the  ash-pit  during  the  process  of  casting,  was  accustomed  to  give 
the  refuse,  in  which  some  metal  still  remained,  as  a  perquisite  to  his 
apprentices,  by  whom  it  was  sold  to  brass-refiners,  who  extracted  from 
the  ashes  a  further  quantity  of  metal :  Held,  that  the  ashes,  being  available 
for  a  commercial  purpose,  were  not  *'du8t,  cinders,  or  ashes,"  within  the 
meaning  of  the  Metropolitan  Paving  Act,  57  Geo.  III.  c.  xxix. 

Trespass  for  assault  and  false  imprisonment.  The  defendant 
pleaded  Not  guilty,  together  with  several  pleas  of  justification, 
under  the  Metropolitan  Paving  Act,  57  Geo.  III.  c.  xxix.  (i), 
alleging  in  substance,  that  the  plaintiff  had  'received  ten  bushels  [  *846  ] 
of  dust  from  a  certain  house  and  premises  within  the  east  district 
of  the  metropolis,  which  was  subject  to  the  said  statute,  the  plaintiff 
not  being  one  of  the  scavengers  of  the  said  district,  nor  authorised 
to  collect  or  carry  away  the  dust,  ashes,  or  cinders  therein. 

The  plaintiff  joined  issue  on  the  first  plea,  and  to  the  others 
replied  de  injuria. 

At  the  trial,  before  Pollock,  G.  B.,  at  the  London  sittings  after 
last  Michaelmas  Term,  the  following  facts  appeared:  The  defen- 
dant, who  was  a  carman,  had  contracted  with  the  Commissioners  of 
Sewers  for  the  city  of  London  for  the  privilege  of  carting  away  the 
dust,  cinders,  ashes,  rubbish,  &c.  from  the  houses  situate  in  the 

(1)  Sect.  59  empowers  the  Commis-  sioners,  or  trustees,  or  other  persons 

^ioners,  trustees,  or  any  other  persons  as  aforesaid,  to  collect  and  retain  the 

having  the  control  of  pavements  in  the  dust,  cinders,  or  ashes,  within  their 

)iublic  places  in  any  parochial  or  other  respective  parochial  or  other  district, 

ilistrict,  within  the  jurisdiction  of  the  or  those  employed  by  or  under  such 

Act,  &C.,  to  contract  with  persons  to  be  person  or  persons,  shall,  on  any  pre- 

ij^cavengers,  rakers,  or  cleansers  of  the  tence  whatsoever,  go  about  to  collect 

istreets   or   public  places  within  the  or  gather,  or  ask  for,  receive,  ur  carry 

district,  and  **  such  scavengers,  &c.,  away,  any  dust,  cinders,  or  ashes,  it 

«hall  take  and  carry  away  from  the  shall  and  maybe  lawful  for  any  justice 

respective  houses  and  premises  of  the  of  the  peace  for  the  city,  borough,  or 

inhabitants    or    occupiers    their  soil,  county  within  which  such  parochial  or 

ashes,  cinders,  rubbish,  dust,  dirt,  and  other  district  may  be  situate,  upon 

iilth,  all  of  which  the  said  scavengers  complaint  to  him  made,  to  grant  a 

^hall   take  and  carry  away  at  their  warrant  to    bring    before    him   such 

own  costs  and  charges,  upon  pain  of  offender    or    offenders,"    &c.      (The 

forfeiting  a  sum    of   40«.   for  every  clause    goes    on    to    provide  for  the 

default,"  &c.  forfeiture,  on  conviction,  of  10/.  for 

Sect.  60enacts,*' That,  if  any  pei*son  the  first  offence,  15/.  for  the  second, 

or  persons,  other  than  the  scavengers,  and  20/.  for  every  subsequent  offence.) 
rakers,  or  cleansers  of  any  parochial  [These  two  sections  are  repealed  by 

or  other  district,  or  the  other  person  s.  142  of  the  Public  Health  (London) 

or  persons  employed  or  appointed  by  or  Act,  1891  (54  &  55  Vict,  c  7^  :  see 

contracting  with    the    said  Commis-  ibid,  ss.  29  et  ««/.— A.  C] 
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Law  east  district  in  the  city  of  London.  The  plaintiff  was  a  person  in 
DoDD.  the  employ  of  a  Mrs.  Callow,  a  brass-refiner.  On  the  80th  of 
November,  1845,  the  plaintiff  was  engaged  at  the  house  of  one 
Ellis,  a  brassfounder,  in  Houndsditch,  in  removing  some  ashes 
from  the  premises,  when  he  was  taken  into  custody  by  a  servant 
of  the  defendant,  on  the  ground  that  he  was  illegally  removing  the 
ashes,  contrary  to  the  provisions  of  the  Metropolitan  Paving  Act, 
57  Geo.  III.  c.  xxix.  It  appeared,  that,  during  the  process  of  cast- 
ing brass,  a  considerable  portion  of  the  metal  used  to  fall  into  the 
ash- pit  and  become  mixed  with  the  ashes.  The  contents  of  the 
ash-pit  were  from  time  to  time  washed  by  Ellis,  the  brassfounder, 
and  by  this  process  a  large  portion  of  the  metal  was  extracted. 
Some,  however,  still  remained;  and  it  was  his  practice  to  give 
these  ashes  as  a  perquisite  to  his  apprentices,  who  sold  them,  at 
[  •847  ]  the  rate  of  2$.  6rf.  per  cart-load,  to  the  brass-refiners,  and  *they 
extracted  from  them  a  further  quantity  of  brass.  A  notice  of  the 
present  action  had  been  given,  signed  by  the  attorney  for  the 
plaintiff.  On  the  part  of  the  defendant,  it  was  contended  that  he 
was  entitled  to  the  verdict,  on  two  grounds :  first,  that  the  notice 
of  action  was  insufficient,  inasmuch  as  it  ought  to  have  been  signed 
by  the  plaintiff  himself  (i) ;  secondly,  that  the  contents  of  the  ash- 
pit were ''  dust,  cinders,  or  ashes,"  within  the  meaning  of  the  statu t>e, 
and  consequently  the  defendant  was  justified  in  taking  the  plaintiff 
into  custody  on  the  charge  of  removing  them.  It  was  answered  by 
the  plaintiff's  counsel,  that  the  first  objection  was  not  open  to  the 
defendant,  since  there  was  no  plea  of  Not  guilty  (b}'  statute),  nor 
any  special  plea  of  want  of  notice  of  action ;  and,  as  to  the  second 
point,  they  relied  upon  the  case  of  Filhey  v.  Combe  (2).  The  learned 
Judge  reserved  the  first  point ;  and,  with  respect  to  the  second,  he 
ruled  that,  if  the  refuse,  which  was  the  result  of  a  manufacturing 
process,  was  still  available  for  some  commercial  purposes,  it  was 
not  dust,  cinders,  ashes,  or  rubbish,  within  the  meaning  of  the 
statute.  The  jury  having  found  a  verdict  for  the  plaintiff,  with  5/. 
damages, 

[  848  ]  Godson  now  moved  to  enter  a  verdict  for  the  defendant,  pursuant 

to  the  leave  reserved,  or  for  a  new  trial  on  the  ground  of 
misdirection : 

As  soon  as  the  metal  was  extracted  from  the  contents  of  the 
ash-pit,   the   residue  became    **  rubbish,"   or   "dust,   cinders,  or 
(1)  Sect.  136.  (2)  2  M.  &  W.  677. 
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ashes/'  within  the  iQeaning  of  the  Act  of  Parliament.  Ellis  him-  law 
self,  having  treated  it  as  such,  was  not  at  liberty  to  give  it  as  a  ^^j^ 
perquisite  to  his  apprentices.  In  Filhey  v.  Combe  (i),  where  a 
question  arose  as  to  the  meaning  of  the  59th  section  of  this  Act  of 
Parliament,  Parkb,  B.,  says,  "  I  think  it  is  clear,  if  you  look  at  the 
whole  context,  that  it  applies  to  such  things  as  are,  in  the  contem- 
plation of  the  owner,  rubbish,  and  which  he  desires  to  dispose  of  in 
that  character."  The  contents  of  this  ash-pit  come  within  that 
denomination. 

(Alderson,  B. :  If  this  is  ''metallic  ash,"  that  is,  ash  from 
which  metal  may  be  extracted,  it  is  an  article  of  commerce,  and 
not  rubbish.) 

So  long  as  Ellis  continued  to  wash  the  contents  of  the  pit,  the 
refuse  could  not  be  considered  as  rubbish  ;  .when  only  a  few  minute 
particles  of  metal  remained,  and  he  himself  treated  the  ashes  as 
rubbish,  the  scavenger  became  entitled  to  them. 

(Parkk,  B.  :  The  jury  have  found  that  these  ashes  are  valuable 
as  a  process  of  manufacture :  it  can  therefore  make  no  difference 
that  the  owner  gave  them  as  a  perquisite  to  his  apprentices.  It  is 
true  that,  if  the  refuse  were  nothing  but  ashes,  like  those  from 
coal  burnt  for  domestic  purposes,  the  owner  could  not  defeat  the 
scavenger's  right  by  giving  them  to  his  servant ;  but  this  refuse  is 
treated  as  a  metallic  substance,  and  used  as  ore  in  a  branch  of 
manufacture. 

Alderson,  B.  :  If  your  argument  be  correct,  Gas  Companies  would 
have  to  give  to  the  scavengers  all  the  coke  they  produce,  since  they 
make  no  use  of  it  themselves.) 

Secondly,  the  notice  of  action  was  insufficient  (2) .  The  statute  requires 

it  to  be  signed  **by  the  person  or  persons  intending  to  bring  such 

action  or   suit ; "  here  the  notice  *was  signed  by  the  attorney.       [  •849  ] 

Richards  v.  Easto  (3)  will  perhaps  be  relied  on  as  an  authority  to 

show  that  the  objection  ought  to  have  been  specially  pleaded.   ♦   *  * 

Parke,  B.  : 

There  ought  to  be  no  rule.  With  respect  to  the  first  point,  the 
refuse  of  the  ash-pit  was  not  **  ashes,  cinders,  dust,  or  rubbish," 

(1)  2  M.  &  W.  677.  8.  2.— A.  C. 

(2)  See  now  Public  Authorities  Pro-  (3)  15  M.  &  W.  244. 
tection  Act,  1893  (56  &  57  Vict.  c.  61), 
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Law        within  the  meaning  o!  the  Act  of  Parliament,  but  an  article  of 
j)o^p,       commerce  used  in  the  process  of  manufacture.    As  to  the  other 
question,  Richards  v.  Easto  is  precisely  in  point. 

Aldbbson,  B.,  and  Platt,  B.,  concurred. 

Pollock,  C.  B.  : 

I  am  of  the  same  opinion.     The  second  point  is  disposed  of  bj 

[  *860  ]       the  case  referred  to.    As  to  the  *other  question,  it  is  manifest  that 

the  contents  of  the  ash-pit  were  sold  as  ashes  containing  metal,  for 

the  purpose  of  being  submitted  to  a  manufacturing  process ;  they 

cannot,  therefore,  be  considered  as  mere  ''  ashes,  dust,  or  rubbish." 

Rule  refused. 


}^^t  HESELTINE  v.   SIGGEIlS(l). 

(I  Ex.  856—862;  S.  C.  18  Ji.  J.  Ex.  166.) 


Jan.  26. 
[856] 


In  an  action  for  not  delivering  foreign  stock,  the  declaration  alleged  that 
the  plaintiff  **  bargained  with  the  defendant  to  buy,  and  then  bought  from 
him,  and  the  defendant  then  agreed  to  sell,  and  then  sold  to  the  plaintiff^ 
certain  foreign  stock,  to  wit,  28,000  Spanish  Active  Stock,  &c : "  Held, 
that  the  words  **  bought "  and  *'  sold  *'  must  be  construed  with  reference  to 
the  subject-matter  of  the  contract,  and  as  meaning  an  agreement  to  buy 
and  sell ;  and  that  a  contract  for  the  sale  of  stock,  Exchequer  billa,  and 
securities  of  that  description,  in  which  the  property  passes  by  delivery, 
differs  from  a  contract  for  the  sale  of  a  specific  chattel,  inasmuch  as  a 
contract  for  the  sale  of  stock,  Exchequer  bills,  &c.,  would  be  satisfied  by 
the  delivery  of  any  stock  or  bills  of  the  description  bargained  for,  and 
consequently  the  contract  for  sale  cannot  mean  an  actual  sale,  but  only  a 
contract  to  deliver. 

Such  a  contract  is  not  within  the  17th  section  (2)  of  the  Statute  of  Fiaud» 
(29  Car.  II.  c.  »). 

Assumpsit.  The  declaration  stated,  that  the  plaintiff,  at  the 
request  of  the  defendant,  bargained  with  the  defendant  to  buy 
from  him,  and  then  bought  from  him,  and  the  defendant  then 
agreed  to  sell,  and  then  sold  to  the  plaintiff,  certain  foreign  stock* 
to  wit,  28,000  Spanish  Active  Stock,  representing  a  certain  amount, 
to  wit,  the  amount  of  28,560Z.  sterling,  on  certain  bonds  or  certifi- 
cates, at  and  after  a  certain  rate  or  price  then  agreed  upon  between 
them,  to  wit,  the  rate  or  price  of  26Z.  5«.  for  every  100?.  of  the  said 
stock,  the  whole  price  of  the  said  stock,  at  the  rate  aforesaid,  being 

(1)  Cited,  Goodwin  v.  Roharte  (1873)  (2)  Repealed,  Sale    of   Goods  Act, 

L.  R  10  Ex.  337,  342  (afiPd.  in  H.  L.  1893,    s.    60,  and    Sch. ;     see    ihid., 

(1876)   1   App.  Ca.  476,  45  L.  J.  Ex.  s.  4.— A.  C. 

748).— A.  C. 
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a  large  sum  of  money,  to  wit,  7,497/.,  to  be  paid  in  cash  on'delivery  Hmbltine 
of  the  said  bonds  or  certificates.  And  in  consideration  thereof,  siooers. 
and  that  the  plaintiff,  at  the  ^request  of  the  defendant,  had  then  [  *857  ] 
promised  the  defendant  to  accept  the  said  bonds  or  certificates,  and 
to  pay  for  the  said  stock  at  the  rate  or  price  aforesaid,  the  defen- 
dant then  promised  the  plaintiff  to  deliver  him  the  said  bonds 
or  certificates  within  a  reasonable  time  thereafter.  And  although 
the  plaintiff  was  then,  and  at  all  times  from  the  making  of  the 
said  bargain  and  sale,  to  the  time  of  the  refusal  of  the  defendant 
hereinafter  mentioned,  ready  and  willing  to  accept  the  said  bonds 
or  certificates,  and  to  pay  for  the  said  stock  according  to  the  rate 
or  price  aforesaid,  of  which  the  defendant  had  then  during  all  that 
time  notice,  yet  the  defendant  did  not,  nor  would,  within  a  reason- 
able time  after  the  making  of  the  said  bargain  and  sale,  deliver  the 
said  certificates  or  bonds,  or  any  of  them,  and  afterwards,  and 
after  the  expiration  of  a  reasonable  time  for  the  delivery  thereof, 
to  wit,  on  ffrc,  wholly  refused  to  deliver  the  same,  by  reason  whereof, 
and  of  the  price  of  the  said  stock  having  in  the  meantime  risen  and 
advanced,  the  plaintiff  not  only  lost  and  was  deprived  of  divers 
great  gains  and  profits,  which  might  and  otherwise  would  have 
accrued  to  him  from  the  completion  of  the  said  contract,  but  the 
plaintiff,  having  then  occasion  for  the  said  stock  in  the  way  of  his 
trade  and  business  as  a  dealer  in  such  stock,  was  obliged  to  buy, 
and  after  the  refusal  of  the  defendant  as  aforesaid,  and  before  the 
commencement  of  this  suit,  did  buy,  for  the  purpose  of  his  said 
trade  and  business  as  such  dealer,  other  Spanish  stock  of  the  same 
kind  and  description,  to  the  amount,  to  wit,  of  28,000/.,  at  a  certain 
rate  or  price,  much  exceeding  the  said  rate  or  price  aforesaid,  and 
thereby  sustained  and  incurred  a  great  loss,  to  wit,  the  amount 
of  464/.  2$. 

The  defendant  pleaded  **  non  (Msumpsit/'  with  other  pleas. 

At  the  trial,  before  the  Lord  Chief  Baron,  at  the  London  sittings 
after  Hilary  Term,  1847,  it  appeared,  that  on  the  *2nd  of  September,  [  •868  ] 
1846,  one  Waley,  as  the  agent  of  the  defendant,  sold  to  the  plaintiff 
28,000  Spanish  Active  Bonds  at  26J  per  cent.,  to  be  delivered  on 
the  following  day.  The  defendant  refused  to  deliver  the  bonds, 
and  the  plaintiff,  who  after  his  purchase  had  sold  the  stock  to 
another  person,  was  in  consequence  obliged  to  purchase  other 
bonds,  at  a  loss  of  464/.  28.,  the  market  price  having  risen  in  the 
meantime.  The  plaintiff  gave  in  evidence  a  stamped  sold  note, 
signed  by  Waley,  as  agent  for  the  defendant,  but  there  was  no 
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La  iIirmltink  ovidonoe  of  any  bought  note.  It  was  objected  on  the  pax-t 
Doi  HiuMisnik  dotendant,  tirst,  that,  the  declaration  being  framed  on  slo 
nient  to  deliver  bonds  or  certificates  of  stock  sold,  the  pl&intj 
IkuuuI  to  prove  that  the  stock  was  actually  sold,  so  ttu 
pi\>)>er(y  in  the  specific  bonds  passed  to  the  plaintiff  ;  eec 
that  this  was  a  contract  tor  the  sale  of  goods,  wares,  and  mei 
dise  wiUiin  the  17th  section  of  the  Statute  of  Frauds,  29  C 
0.  H«  and  that  there  was  no  sufficient  note  or  memorajidi 
[*^B  wrilikvg.    The  learned  Judge  directed  a  verdict  for  the    pL 

ix^nrviitg  leax-v  for  the  defendant  to  move  to  enter  a  norisnit. 

<^\^\t\»\   in    Wt    Easier  Term,   had  obtained     a    mk 
avW^Un^lv.  H4:aiusi  which, 

U\t::^  X  and  U'  '\  //s\V  shv^ved  cAose  in  Wchaelmas  Tern 
I84f  Nowuilvr  lii:h,  a::d  Januarr  iOik.  in  the  jwesezit  Terr. 

Th^?  OA;«^  of  f  r  •  '\*   v_V.:  '  V  :  is  ar:a:iibmnru>sboir  :£s: 

^  ®*^  i>  r.x>a  a  vVV5r*v-J  ti:::.:u  ;h^  ITi  s^ucn  c:  the  Siatale  of  Fri 

VN;>?  v."^'^  xV:.:r*C4  ^':i>  ::i  r>K^T^=c5  c^  ^hjkr«»  in  a  jotnt-siock  Eiii 


'^    *   .'  •i-  II  ifc^ 


*  -  :     Ute    's^-lK^    .  '    ^1 — 


-^        J 
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ged  that  the  plaintiflf  "  agreed  to  sell,"  this  form  of  action  could    Hbsbltinr 
~  have  been  maintained.  Siookbb. 

Pabke,  B.  :  Does  not  the  nature  of  the  contract  show,  that  the 

rds  "  bought  and  sold  "  cannot  be  construed,  in  the  strict  sense 

which  they  are  used,  with  reference  to  goods  and  chattels? 

~   }tead  of  being  a  contract  for  the  sale  of  a  specific  chattel,  it  is  a 

itract  for  the  sale  of  bonds,  which  are  transferable  by  delivery, 

~  d  payable  to  bearer.     Suppose  a  contract  for  the  sale  of  Exchequer 

lis,  would  it  be  necessary  to  prove,  upon  such  a  declaration  as 

is,  certain  specific  bills,  by  the  delivery  *of  which  alone  the      ^  *^^^  ^ 

•ntract  would  be  satisfied  ?) 

>  is  submitted  that  it  would.    The  contract  should  have  been 
escribed  according  to  its  legal  e£fect.     The  contract  here  set  out 
~3uld  only  be  satisfied  by  the  delivery  of   those  specific  bonds. 
They  cited  Whitehouse  v.  Frost  (i),  Atkinson  v.  Bell  (2).) 

Cur.  adv.  vult. 
Pollock,  C.  B.,  now  said  : 

In  this  case,  we  are  of  opinion  that  the  rule  ought  to  be  dis- 
iharged.  The  case  of  De  Fries  v.  Littlewood,  to  which  we  were 
referred  as  having  been  lately  decided  in  the  Court  of  Queen's 
Bench,  we  have  no  intention  to  overrule.  We  are  not,  however, 
quite  certain  as  to  what  was  the  exact  point  which  was  decided  in 
that  case;  and,  upon  reference  to  one  of  the  members  of  that 
Court,  (Mr.  Justice  Patteson),  the  report,  as  it  appears  in  print,  is 
not  confirmed  by  his  view  of  the  decision  to  which  the  Court  came. 
But,  whatever  may  have  been  the  decision  in  that  case,  we  are  of 
opinion  that  the  doctrine  does  not  apply  to  Exchequer  bills,  bonds, 
scrip,  Spanish  stock,  and  securities  of  that  description  which  pass 
by  delivery  merely.  With  reference,  therefore,  to  articles  of  that 
description  which  become  the  subject  of  a  contract,  there  is  no 
difference  between  a  contract  to  buy  and  a  contract  of  actual  sale, 
inasmuch  as  the  transfer  rests  not  so  much  on  contract  as  on 
delivery ;  and  as  the  meaning  of  the  expression  in  the  declaration 
must  be  construed  with  reference  to  the  subject-matter,  we  therefore 
think  that  this  objection  is  not  valid.  A  sale  in  such  a  case  as  this 
means  only  a  contract  for  sale,  for  the  contract  will  be  performed 
by  the  delivery  of  any  goods  of  this  description.  There  is  this 
distinction  to  be  observed  between  a  contract  to  sell  or  for  the  sale 
of  articles  of  this  description,  and  contracts  for  a  specific  chattel, 

(1)  11  R.  E.  491  (12  East,  614).  (2)  32  E.  E.  382  (8  B.  &  0.  277). 
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Hebkltinb  evidence  of  any  bought  note.  It  was  objected  on  the  part  of  the 
SiooKBs.  defendant,  first,  that,  the  declaration  being  framed  on  an  aigre€- 
ment  to  deliver  bonds  or  certificates  of  stock  sold,  the  plaintiff  is^ar 
bound  to  prove  that  the  stock  was  actually  sold,  so  that  the 
property  in  the  specific  bonds  passed  to  the  plaintiff;  secondlj, 
that  this  was  a  contract  for  the  sale  of  goods,  wares,  and  merclian- 
dise  within  the  17th  section  of  the  Statute  of  Frauds,  29  Car.  II. 
c.  3,  and  that  there  was  no  sufficient  note  or  memorandum  in 
writing.  The  learned  Judge  directed  a  verdict  for  the  plaintiff. 
reserving  leave  for  the  defendant  to  move  to  enter  a  nonsuit. 

Crowder,  in    last    Easter  Term,  had   obtained    a   rale    #if>/ 
accordingly,  against  which, 

Watson  and  Hu^fh  Hill  showed  cause  in  Michaelmas  Term  last. 
November  18th,  and  January  20th,  in  the  present  Term  : 

The  case  of  Humble  v.  Mitchell  (i)  is  an  authority  to  show  that  this 
is  not  a  contract  within  the  17th  section  of  the  Statute  of  Fraads. 
There  the  contract  was  in  respect  of  shares  in  a  joint-stock  Banking 
Company,  but  there  is  no  distinction  in  principle  between  such 
shares  and  this  stock.  But,  assuming  that  the  Statute  of  Frauds 
applies  to  this  case,  the  note  in  writing,  signed  by  Waley,  as  the 
agent  of  the  defendant,  was  sufficient  to  satisfy  its  provisions. 

[  *So9  ]  (Pollock,  C.  B.  :  *We  are  all  of  opinion  that  there  is  nothing  in 

that  objection.) 

Secondly,  the  evidence  supported  the  declaration.    *     ♦     * 

[  860  ]  Croicder  and  Thomas,  in  support  of  the  rule  (2) : 

The  ground  of  complaint  is  mis-stated  in  the  declaration,  which 
should  have  been  framed  on  an  agreement  to  sell.  If  it  had  set 
out  bought  and  sold  notes,  and  then  alleged  an  agreement  upon 
them,  a  mercantile  construction  might  have  been  put  on  the  terms 
**  bought  and  sold."  It  is,  however,  distinctly  averred,  that  the 
one  bought  and  the  other  sold  ;  so  that  no  mercantile  construction 
can  be  imported,  but  the  words  must  receive  their  strict  legal 
meaning.  The  word  **  sold  '*  cannot  be  rejected  as  surplusage, 
but  it  implies  a  contract  between  the  parties,  by  which  the  pro- 
perty in  the  particular  thing  passed.    If  the  declaration  had  merely 

(1)  52  R.  R.  318  (11  Ad.  &  El.  205).  (2)  They  abandoned  the  objection  as 

to  the  Statute  of  Frauds. 
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alleged  that  the  plaintiff  "  agreed  to  sell,"  this  form  of  action  could    Hksbltinb 
not  have  been  maintained.  Siooubb. 

(Pabke,  B.  :  Does  not  the  natare  of  the  contract  show,  that  the 
words  **  bought  and  sold"  cannot  be  construed,  in  the  strict  sense 
in  which  they  are  used,  with  reference  to  goods  and  chattels? 
Instead  of  being  a  contract  for  the  sale  of  a  specific  chattel,  it  is  a 
contract  for  the  sale  of  bonds,  which  are  transferable  by  delivery, 
and  payable  to  bearer.  Suppose  a  contract  for  the  sale  of  Exchequer 
bills,  would  it  be  necessary  to  prove,  upon  such  a  declaration  as 
this,  certain  specific  bills,  by  the  delivery  _*of  which  alone  the  ^  *^^^  ^ 
contract  would  be  satisfied  ?) 

It  is  submitted  that  it  would.  The  contract  should  have  been 
described  according  to  its  legal  effect.  The  contract  here  set  out 
could  only  be  satisfied  by  the  delivery  of  those  specific  bonds. 
(They  cited  Whitehome  v.  Frost  (i),  Atkinson  v.  JBeM(2).) 

Cur.  adv.  vult. 
Pollock,  G.  B.,  now  said  : 

In  this  case,  we  are  of  opinion  that  the  rule  ought  to  be  dis- 
charged. The  case  of  De  Fries  v.  Littlewood^  to  which  we  were 
referred  as  having  been  lately  decided  in  the  Court  of  Queen's 
Bench,  we  have  no  intention  to  overrule.  We  are  not,  however, 
quite  certain  as  to  what  was  the  exact  point  which  was  decided  in 
that  case ;  and,  upon  reference  to  one  of  the  members  of  that 
Court,  (Mr.  Justice  Patteson),  the  report,  as  it  appears  in  print,  is 
not  confirmed  by  his  view  of  the  decision  to  which  the  Court  came. 
But,  whatever  may  have  been  the  decision  in  that  case,  we  are  of 
opinion  that  the  doctrine  does  not  apply  to  Exchequer  bills,  bonds, 
scrip,  Spanish  stock,  and  securities  of  that  description  which  pass 
by  delivery  merely.  With  reference,  therefore,  to  articles  of  that 
description  which  become  the  subject  of  a  contract,  there  is  no 
difference  between  a  contract  to  buy  and  a  contract  of  actual  sale, 
inasmuch  as  the  transfer  rests  not  so  much  on  contract  as  on 
delivery ;  and  as  the  meaning  of  the  expression  in  the  declaration 
must  be  construed  with  reference  to  the  subject-matter,  we  therefore 
think  that  this  objection  is  not  valid.  A  sale  in  such  a  case  as  ihiei 
means  only  a  contract  for  sale,  for  the  contract  will  be  performed 
by  the  delivery  of  any  goods  of  this  description.  There  is  this 
distinction  to  be  observed  between  a  contract  to  sell  or  for  the  sale 
of  articles  of  this  description,  and  contracts  for  a  specific  chattel, 

(1)  11  R.  E.  491  (12  East,  614).  (2)  32  E.  E.  382  (8  B.  &  C.  277). 
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Hksbltinb  as  to  which  a  bargain  has  been  made,  and  where  the  property  may 
8IQOES8.  pass  without  any  reference  to  any  delivery  at  ♦all.  Where  there  is 
[  *862  ]  a  contract  to  sell  particular  and  specific  stock  or  bills,  from  tin 
very  nature  of  the  thing,  it  is  a  contract,  not  for  an  actaal  sale,  bat 
a  contract  to  deliver.  The  declaration,  therefore,  as  to  the  sabjeei- 
matter,  is  correct  and  proper,  and  is  not  open  to  the  objection  which 
was  taken.    The  rule,  therefore,  must  be  discharged. 

Rule  discharged. 
1848.       In  the  Matter  of  JAMES  EICHAED  THOMPSON  (1). 

Jan.2G, 
(1  Ex.  864—867.) 

^   ^  i  The  CouBT  refused  to  order  an  attorney  to  repay  any  portion  of  a  premima 

of  two  hundred  guineas  received  by  him  with  an  articled  clerk,  who  died 
within  a  month  after  he  was  articled. 

This  was  a  rule  calling  on  Mr.  Thompson,  an  attorney  of  this 
Court,  to  shew  cause  why  he  should  not  repay  a  portion  of  the 
premium  received  by  him  with  an  articled  clerk.  It  appeared  from 
the  afiSdavits,  that,  on  the  29th  October,  1846,  one  W.  E.  SteTens 
articled  his  son  to  Mr.  Thompson  for  five  years,  on  which  occasion 
he  paid  to  Thompson  a  premium  of  2107.  On  the  22nd  of 
November,  in  the  same  year,  the  articled  clerk  died. 

BovUl  showed  cause : 

There  is  no  authority  in  support  of  the  present  application.  The 
cases  of  Ex  parte  Prankerd  (2),  and  Ex  parte  Bayley  (3),  will  perhaps 
be  relied  on.  But  in  the  former  case  the  attorney  had  refused  lo 
receive  back  his  apprentice,  who  had  run  away  from  his  service ; 
and  on  that  ground  the  Court  ordered  him  to  return  a  reasonable 
[  *8(>5  ]  *part  of  the  premium.  In  Ex  parte  Bayley  (3),  the  clerk  had  been 
articled  to  one  of  two  attornies  in  partnership,  and,  after  serving 
for  about  two  months,  the  attorney  to  whom  he  was  articled  died. 
The  premium  had  been  placed  to  the  partnership  account,  and  the 
survivor  having  two  articled  clerks,  and  therefore  not  being  able  to 
retain  in  his  service  the  clerk  of  his  deceased  partner,  the  Court 
thought  that  he  ought  to  return  a  portion  of  the  premium,  since 
the  clerk,  though  bound  to  the  one  only  in  name,  was  in  conscience 
bound  to  the  two.  Those  principles  are  inapplicable  to  the  present 
case.    The  contract  of  service  is  for  the  period  of  five  years ;  and 

(1)  Cited,  Whinciip  v.  Huglm  (1871)  (2)  3  B.  &  Aid.  257. 

L.  R.  6  0.  P.  78,  81,  40  L.  J.  C.  P.  (3)  33  R.  B.  290  (9  B.  &  C.  691). 
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while  the  father  of  the  clerk  sastains,  hy  his  death,  a  loss  of  the         in  re 

sum  paid  by  way  of  premium,  the  attorney  loses  the  advantage    '^"^''^®^^- 

which  he  would  otherwise  derive  from  the  value  of  the  clerk's 

services  during  the  last  two  or  three  years  of  the  term.    If  the 

clerk  had  died  at  the  end  of  the  fourth  year,  would  the  attorney 

liave  had  any  remedy  ?    In  law,  the  father  has  no  right  to  a  return 

of  any  part  of  the  premium,  for  the  attorney  has  not  committed 

any  breach  of  contract ;  and  the  circumstances  of  the  case  present 

no  equitable  grounds  for  the  interference  of  the  Court.     In   Cuff  v. 

Brown  (i),  the  apprentice,  after  serving  two  years  of  his  time,  and 

without  any  misconduct  on  the  part  of  his  master,  ran  away  and 

enlisted  as  a  soldier.    He  was  afterwards  desirous  of  returning,  but 

the  master  refused  to  receive  him  ;  and  the  Court  held,  that,  under 

those  circumstances,  the  master  was  not  bound  to  return  any  part 

of  the  premium. 

WaUon,  contra  : 

The  Court  has  jurisdiction  to  entertain  this  appUcation.  It  is 
conceded  that  no  action  will  lie ;  but,  in  cases  of  this  kind,  the 
Court  exercise  a  jurisdiction  according  to  law  and  conscience,  and 
are  not  bound  by  any  technical  rules :  Ex  parte  Bayley  (2).  In  Ex 
parte  Hay  den  (3),  the  *  Court  dii*ected  a  surviving  partner  of  an  L  *S6*  ] 
attorney  to  return  part  of  the  premium  paid  with  a  clerk  who  was 
articled  before  the  partnership,  it  appearing  that  the  relation  of 
master  and  clerk  had  existed  between  the  surviving  partner  and  the 
clerk,  and  that  part  of  the  premium  had  been  received  by  the 
former.     [He  also  cited  Ex  parte  Bennett  (4)  and  Ex  parte  Fisher  (5).] 

Cnr.  adi\  vult. 
Pollock,  C.  B.,  now  said :  * 

In  this  case'  a  rule  had  been  obtained  by  Mr.  Bovill,  against 
which  Mr.  Watson  showed  *cause  a  few  days  ago.  It  was  a  rule  [  '^^^  ] 
calling  on  Mr.  Thompson  to  show  cause  why  he  should  not  repay  a 
portion  of  a  premium  which  he  had  received  with  an  articled  clerk, 
who  had  died  shortly  after  he  had  been  articled.  This  is  an 
application  to  the  equitable  jurisdiction  of  this  Court,  and,  as  there 
are  great  difficulties  in  the  matter,  we  think  the  present  application 
ought  not  to  be  granted.    The  rule  therefore  must  be  discharged. 

Rule  discharged. 

(1)  19  E.  B.  621  (5  Price,  297).  (4)  1  Will.,  Wol.  &  Dav.  210. 

(2)  33  R.  E.  290  (9  B.  &  C.  691).  (5)  1  Chit.  694. 

(3)  Will.,  Wol.  &  Hod.  321. 
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lands — Statutory  form  of  conveyance — Bight  of  Company  to  compel 
admittance.     Grand  Junction  Canal  Co.  v.  Dimes 107 

2.  Grant   for    lives — Subsequent   sale  of  reversionary  interest 

imder  Land  Tax  Redemption  Act — Previous  grant  invalid — Purchaser 
held  to  have  a  good  title.    Doe  d.  Strickland  v.  Woodward   .         .         .     605 

3.  Heriot — Custom — Evidence  of  presentments  and  payment  of 

heriots  in  respect  of  other  lands  in  same  manor  admissible.    Darner  ell  v. 
Protheroe 168 

4.  Copy  of  Court  rolls — Evidence.     See  Evidence,  2. 

COPTBIGHT — Musical  composition— Injunction — Musical  composi- 
tions more  extensively  protected  than  dramatic  pieces.  Itussell  y. 
Smith 55 

COBONEB — 1.  Fees  and  expenses — Bight  to  disbursements— Discre- 
tion of  Quarter  Sessions  as  to  allowance  extends  to  fees  only,  not  to 
disbursements.    B.  y.  Justices  of  Carmarthenshire 508 

2.  Appointment  —  Election     by    corporation  —  Validity.     See 

Corporation  (Municipal),  1. 

COBPOBATION  (MUNICIPAL)— Election  to  office  —  Coroner  — 
Appointment  before  grant  of  separate  Court  of  Quarter  Sessions — 
Quarterly  meeting — Adjournment — Election  at  adjourned  meeting — 
Notice — Quo  warranto — Corporate  officer.    li,  v.  OriinsJuzw       .        .    41)4 

COSTS — 1.  Security  for  costs— Plaintiff  having  no  settled  place  of 
residence  —  Security  ordered  though  temporary  residence  correctly 
stated.     Player  y,  Anderson 31 

2.  Suit  by  residuary  legatee  against  executor — Estate  insufficient 

to  pay  debts — Plaintiff  held  entitled  to  costs  between  party  and  party 
only.     Weston  v.  Clowes 164 

3.  Bill  of  costs — Delivery — Company — ^Action  against  provisional 

director— Country  agent — Bill  sent  to  residence  of  solicitor  of  Company 
and  laid  before  board  when  defendant  present — Delivery  sufficient 
within  the  Solicitors  Act,  1843  (6  A  7  Vict.  c.  73),  s.  37.  Eggington  v. 
Cumberledge 663 

Atid  see  Solicitor,  2,  8. 
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^  *^BES8— Fee  form  rent— Title — Replevin— Pleadingr-     Musgrave  v. 
■    ^^n 307 

.    ^  LE8IASTICAL    LAW— Benefice— Sequestration— Non-residence 
J^nce  for  period  exceeding  three  months— Power  to  appoint  stipen- 

•  curate — Jurisdiction  of  Bishop — 1  A  2  Vict.  c.  106,  s.  76.    Bharpe 
k 2M 

*~^TION — Married  woman — Election  between  benefits  under  will 
uder  marriage  settlement.     &V«  Will,  14. 

_?ATE — Tenant    for    life — Income — Dividend    on    stock — Bonus. 
"'.  Andersati 124 

_-     ^ ^^OPPEL.     See  Landlord  and  Tenant,  3  ;  Mortgage,  2. 

CBENCE — 1.   Documentary— Affidavit— Form  of  jurat — ^Affidavit 

.     n  before  Commissioner — Omission  of  words  *^  before  me."     Graham 

'^hy 808 

•  2.  Copies    of  Court    rolls — Surrenders  and  admittances — 

n  then  in  possession — Existence  of  manor — Evidence  in  action  by 

-    -rAderee  in  which  his  title  disputed.     Standfu  v.  Chrismas  .         .    224 

-  3.  Beference   to  Master— Objection  that  report  not  .war - 

-  d  by  evidence — Production  of  office  copies  of  depositions — ifotice 
evidence  on  which  party  intends  to  rely.     Wilson  v.  WiUnn      .     128 

-  4.  Pedigree — Ancient  documents — Marriage  register — Copy 

srting  to  be  signed  by  curate  at  time  of  marriage — No  proof  of 

--=^^'''"#e'8  death  or  handwriting.     Doe  d.  Jenkins  v.  Danes     .  .     299 

-  5. Deed  —  Becitals  —  Descriptions  of  parties  — 

"-  -      .*est — Signatures  admitted  as  declarations.    Doe  d.  Jenkins  v.  Davies 

299 

_  _      —  6.  Legitimacy — Marriage    certificate — Declaration — Hear- 

^  ^j^'-  -Statement  by  member  of  family  when  handing  certificate  to  wit- 
— Interest.     Doe  d,  Jenkins  \.  Davies 299 

:  '  —  7.  Entry  against  interest— Receiver's  accounts — Entries  in 

.    ^LS  and  doctiments  signed  by  deceased  person  charging  himself  with 

ipt  of  rental  corresponding  with  amount  shown  in  books.    Musgrave 

...mmtrson 307 

—  8.  Witness — Examination  of  witness— Criminal    information — 

ness  resident  in  England  but  unable  from  illness  to  attend — Juris- 

'*"'  ion  of  Court  to  make  order  for  examination.   It,  v.  Upton  St,  Leonard's 

old 

-'r'- 9.  Cross-examination  —  Evidence    to   impeach    credit   of 

^l^aeBB — Admissibility  of  evidence  to  contradict  witness.    Att,^Gen, 
"''  litchcodi 592 

10.  Confidential  communication — Privilege.    6Vc  Discovery. 

.-: 11.  Evidence  of  payment.    See  Payment,  3. 

"viXJBCTJTION— Fi.  fa.— Levy  of  whole  sum  recovered  on  judgment— 

-^    ^wled^e   that  judgment  partly  satisfied  by  payments — Remedy — 

tion  to  set  aside  execution.    De  Medina  v.  Grove     .         .         .     231,  243 

^;;;XBCTrTOB  AND  ADMINISTRATOR  — I.  Assets  —  Marshalling— 

^    iple  contract  and  specialty  creditors— Eqtutable  rule  does  not  apply 

increase    fund  available  for  a  demand  beyond  amount  originally 

>r  3licable  tlxereto,     Cradock  v.  Fiper 87 

' ' .  2.  Suit  against  executor— Insolvent  estate— Costs.      See  Costs,  2. 
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EXSCUTOB  AND  ADMINI8TRATOR-3.  Suit  against  executor- 
Insolvent  estate — Mortgage — Devisees — Accord  and  satisfaction.  Se^ 
Accord  and  Satisfaction,  1. 

PAUSE  nCPRISONMENT— 1.  Arrest— Justification— House  of  Com- 
mons— Jurisdiction — Privilege — Arrest  by  Serjeant-at-Arms — Power 
to  bring  person  forcibly  before  Bar  of  House — Speaker's  warrant, 
validity  of.     Howard  v.  GMset,  327 ;  Gosset  V.  Hoivard    ....     36:^ 

2.  Trespass — Two  persons  sued  jointly — Improper  motives 

proved  against  the  defendant  only — Measure  of  damages — Damans* 
how  assessed.     Clark  v.  Xewsam 61  o 

PEE  PABM  BENT.     See  Distress. 

POBEST.     See  Crown. 

PBAUD  AND  MI3BEPBESENTATI0N  — 1.  Undue  influence  — 
Guardian  and  ward — Surety — Cheque  and  promissory  note  given  to 
secure  guardian's  debt — Injunction.    Maitland  y.  Irviny  ,        .         .     11. ~> 

2.  Concealment  —  Company  —  Shares  —  Betum  of  deposit.'   St* 

Company,  3. 

PBAUDS  (STATX7TE  OP).     See  Contract,  4. 

GAME — Grant — ^Bights  of  shooling — Parol  agreement — ^Incorporeal 
hereditament — Compensation  for  damage  done  by  game — ^Appointment 
of  valuer — Notice  of  appointment — Condition  precedent.  Thomas  v. 
Fredricks 602 

GOODS,  SALE  OP.     See  Sale  of  Goods. 

HABEAS  COBPXJS  —  Beturn— Court  of  Jersey  —  Jurisdiction  — 
Sentence  of  transportation — Place  of  confinement  in  England  pending 
transportation  —  Evidence— Affidavits  to  show  want  of  jurisdiction. 
lirenan  and  QahrCs  Case 409 

HIGHWAY— Bepair — Indictment— Bill  thrown  out  by  grand  jury— 
Interested  jurymen — Criminal  information — Evidence.  R,  v.  JnhuhiUmU 
of  Uptwi  St.  Lemiard^a ol5 

HUSBAND  AND  WIFE— 1.  Wife  improperly  added  as  defendant- 
Specific  performance — Suit  against  husband  and  wife — Sale  by  husband 
—Deeds  forcibly  taken  possession  of  by  and  lien  on  purchase -money 
claimed  by  wife.     MusUm  v.  Bradshaw o- 

2.  Election — Gift    by    will— Condition — ^Election    between 

legacy  and  reversionary  interest  under  settlement.     Wall  t.  Wall  .     l;{7 

3.  Wife's    property— Marriage  settlement — Income    of   settled 

funds — Separate  use — Bestraint  on  anticipation.     Field  v.  Evans    .     KKi 

* 4.  Tenant  for  life — Condition — Waste — Timber  cut  and  sold 

by  husband — Husband  alone  answerable  for  waste.    Kinyham  v.  /.f 

INPANT — 1.  Contract — Liability  for  calls  on  shares— Suit  brought' 
after  attaining  majority— Shares  still  in  infant's  name — Batiflcation. 
Cork  and  Bandon  By,  Co,  v.  Cuzenove ooZ 

2.  Infant's  property — Power  of  leasing — Jurisdiction'  of  Court  to 

lease    estates    under  Infants'    Property  Act,    1830   (11    Geo.  IV.  & 
1  Will.  IV.  c.  66),  s.  17.     Fx  parte  Leyh V>{\ 
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ic«ei?     INJUNCTION — 1.  Contract — Covenant — ^Ag^reement  severable — Part 

B'Jilt:  not    enforceable  in  equity — Injunction  granted  aa  to  other  part  of 

a^eement.    Rolfe  v.  Roife 25 

fio;y;       2.  Jurisdiction — Injunction  to  restrain  person  not  party  to  suit 

-Am-^to  whom  receiver  had  let  farm  (part  of  estate  in  the  cause)  from 
(er'i  IT  removing  hay  and  straw  therefrom.     Waltufi  y.  Johnson  ,        .        .      99 

3.  Waste — Injunction  granted  to  protect  ornamental  timber. 

rijj*.p- 3foiTM  V.  Morris 132 

''~^     4^  gi^^  jQ  Ecclesiastical  Court  to  recall  letters  of  administration 

— Injunction  against  personal    representatives — Receiver.     Connor  t. 
Connor 157 

5.  Breach  of  covenant — Notice.    See  Vendor  and  Purchaser,  2. 

6.  Undue  influence— Guardian  and  ward — Injunction  against 

.^^     suing  on  ward's  cheque  given  to  secure  guardian's  debt.    See  Fraud 
'^'']-    and  Xisrepresentation. 

JUDGMENT — Annuity  secured  on  leaseholds—''  Hereditaments  " — 
,^,^..     Judgments  Act,  1838,  s.  13.     Harris  v.  Davidson  .        .        .        .41 

JURISDICTION— 1.  Action  on  deed— Pleading— Foreign  Sovereign — 
Plea  that  defendant  was  reigning  Sovereign  at  time  when  deed  made 
— Sufficiency  of  plea.     Mundeny,  Duke  of  Brunswick     ....    467 

ccn-'        2.  Of  Court— Judge  at  Chambers — Statutory  power  to  Superior 

0:2::    Court — Jurisdiction  of  Judge  at  Chambers  as  delegate  of  the  Court. 
SmeetmiY.  Collier 720 

3.  To  lease  infant's  estate.     See  Infant,  2. 

And  see  Habeas  Corpus. 

JURT — Grand  jury — Interested  jurymen — Indictment  against  parish 
:^ii  — Bill  thrown  out  by  grand  jury — Criminal  information — Evidence. 
i:  .      B»  V.  Inhabitants  of  Ujiton  St,  Leonard's 515 

LuANDIiORD  AND  TENANT— 1.  Demise  not  under  seal— Breach  of 

;^^     contract  to  repair— Assignee  of  reversion — Right  to  maintain  action 

against  lessee  for  breach  of  contract  with  assignor— Implied  contract 

to  use  premises  in  tenant-like  manner — Use  and  occupation.    Standeti  t. 

Chrismas 224 

i^' 2.  Notice  to  quit— Duration  of  tenancy— Tenant  from  year  to 

•:'^      year — Stipulations  providing  for  contingency  of  tenancy  extending 
beyond  year.     Doe  d.  Piinner  v.  Mainhy 399 

3.  Surrender    of   tenancy— Surrender    by    operation    of   law — 

r^       Assent  of  tenant  to  re-demise — Estoppel.     Nickells  v.  Atherstone      .     556 

4.  Agreement — Restraint  of  trade — Stamp  duty.  «Se«  Contract,  1. 

5.  Allowance  of    rates— Provisions  of   local  Act.     See  County 

Court,  2. 

6.  Distress  for    rent — Mortgagor    and    mortgagee — Tenancy — 

Ejectment — Estoppel.     See  Mortgage,  2. 

I«ANDS  CLAUSES  ACTS— 1.  Compensation  —  Costs  of  inquiry  — 
National  Defence  Act— Construction — *'  Compensation  for  the  absolute 
purchase  of  the  land."     Jure  Laws 711 

2.  Railway  Company — Entry  on  lands — Trespass — Justifi- 
cation.    Itamsdeii  v.  Manchester,  etc.  By,  Co 830 

UBBGACY  DUTY.     See  Revenue,  2,  3. 
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UBEL.     See  Defamation. 

LIMITATI0N8  (STATUTE  OF)— 1.  Acknowledgment  in  bar— Part; 
payment — Inference  of  promise  to  pay  residue — Sridence — Misdirec- 
tion.    Wainmany.  Kt/uman 61:* 

2.  Payment  of  interest— Proceedings  within  six  years — 

Admission  in  answer — Evidence — Appropriation  of  payment.    BaihU?* 
V.   Walton 7S2 

3.  Adverse  possession  of  land — Tenancy  at  will — Presumption — 

Estoppel— Ejectment— Real  Property  Limitation  Act,   1833   (8  &  4^ 
Will.  IV.  c.  27).     Doe  d.  Grvv€9  v.  Orove$ 404 

4.  Judgment  —  Charge  upon  personal  estate — Administratiori 

suit— Heal  Property  Limitation  Act,  1833  (3^4  Will.  IV.  c.  27),  s.  4(>. 
WaUmi  V.  Birch 143 

MALICIOUS  PBOSECXJTION— 1.  Reasonable  and  probable  cause — 

Malice — Evidence — Onus  probandi.     Turner  y.  Ambler       .        .         .     'I'S 

2.  Abuse  of  process — Execution  for  whole  sum  recovered  by  judg- 
ment— Knowledge  of  execution  creditor  and  his  solicitor  that  judgment 
partly  satisfied  by  payments — Remedy — Motion  to  set  aside  judgment. 
J)e  Medfnax,  Or(yt.'e 231,243 

MANDAMUS — Return  to — Magistrate — Mandamus  requiring  issue  of 
distress  warrant — ^Amendment  of  return.    Fayntery,  lieg,         .         .541 

MASTER  AND  SERVANT— 1.  Seduction— Trespass— Loss  of  service 
— Damages — Daughter  seduced  while  in  service  of  another — Implied 
relation  of  master  and  servant  not  subsisting  between  plaintiff  and 
daughter  at  time  of  seduction.     Daviesy,  Williams      .         .        .         .491 

2. Loss  of  service  must  be  proved — Damage  not 

implied  by  mere  act  of  seduction,     hayery.  Orimwomi        .        .         .584 

MERGER — ^Devisee  and  next  of  kin — Mortgage— Charge  to  secure 
annuity.     Swabey  v.  Swahey    , :V1 

MINES  AND  MINERALS— 1.  Custom  — Tin-bounding  — Annual 
renewal  of  bounds — Plaintiff  ceasing  to  work  claim  or  to  pay  toll — Claim 
to  profit  in  alieno  solo — Lex  loci — Stannaries  Court.     Royera  v.  Brtntntt 

J  72 

2.  Grant  of — Coal  mine  —  Payment — Consideration — Condition 

precedent.     Jowett  v.  Spencer 804 

MONEY  C0X7NTS— 1.  Money  had  and  received— Execution— Re- 
covery back  of  amount  levied— Fraud — Execution  issued  for  whole  sum 
named  in  judgment — Part  already  paid— Remedy— Motion  to  set  aside 
judgment.     De  Medina  y.  Grove 231,243 

2.  Money  paid — Bill  of  exchange — Failure  of  consideration- 
Sale  of  goods — Goods  not  equal  to  sample — Refusal  to  accept— Re- 
covery of  amount  of  bill  of  exchange  accepted  for  price.  Hooper  v. 
Treffry 578 

MORTGAGE — 1.  Covenant,  action  of— Satisfaction  of  mortgage— Re- 
fusal to  deliver  up  deeds— Judge  at  Chambers — Jurisdiction  to  make 
order— 7  Geo.  II.  c.  20.     Smeeton  v.  Collitr 720 

2.  Interest — Distraint  for  arrears — Special  provision  in  deed- 
Recognition  of  tenancy — Xyectment — Estoppel.  Doe  d.  Wilkinsou  \. 
Ooodier o62 
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MORTOAOE  —  3.  Bedemption  suit  —  Mortgagee  in  possession  — 
c  count — Occupation  rent  not  charged  unless  mortgagee  in  actual 
cupation  of  premises.     Trulock  v.  Rohey 75 

4.  Ejectment— Loss  of  title   deeds  by  mortgagee— Bepay- 

ent  of  interest — ^Indemnity — Costa.     Lord  Midltton  v.  Eliot  .148 

NBQUCOENCE— 1.  Sheriff— Withdrawal  of  levy.     See  Sheriff. 

2.  Solicitor — Negligent  conduct  of  proceedings.   iSre  Solicitor.    4 

KOTICE.    See  Corporation  (Municipal) ;  Partnership  ;  Practice,  2. 

PAKLIAMENT— 1.  Privilege— House  of  Commons— Jurisdiction— 
Lrrest  by  Sexjeant-at-Arms — Power  to  bring  persons  forcibly  before 
lar  of  House — Speaker's  warrant,  validity  of^ Warrant  construed  as 
process  of  Superior  Court.     Howard  v.  GoMet,  327 ;   Oosset  y.  Howard  .     363 

2.  Arrest — Member  of  Parliament — Arrest  on  ca.  sa. — Dis- 
solution of  Parliament — Privilege  exists  for  same  length  of  time  after 
lissolution  as  after  prorogation.     Goudy  y.  Duncomhe         .  .     706 

PAKTISS.     See  Practice,  3,  4. 

PA&TNEBSHIP — Dissolution — Notice  of  dissolution,  whether  effec- 
tual when  given  to  insane  partner.     Jtobertson  y.  Lockie  .         .80 

PAYMENT— 1.  Appropriation — Proceeds  of  sale  of  shares — Agree- 
ment to  appropriate  to  meet  accommodation  bill— Accord  and  satis- 
faction—Agency— Pleading — Damages.     HilU  v.  Mestiard  .    *2Hd 

2.  Banker's  notes— Acceptance  in  pa3rment  of  debt — Delay  in 

presentment  for  payment — Laches— Notice  of  dishonour — Excuse  for 
non-presentment.     Jiobson  y.  Olhrr 477 

3.  Evidence— Post  office  order  sent  in  wrong  name — Order  kept 

but  not  cashed  by  plaintiff.     Gordon  y.  Strange 727 

PENALTY — Covenant — Penalty  or  liquidated  damages.  Gahworihy 
V.  StriUi 812 

PLEADINO— 1.  Amendment  of  plea— Power  of  Judge  at  Nisi  Prius 
to  amend  plea  where  effect  would  be  to  make  it  demurrable.  Evans  y. 
Poicis 777 

2.  Beply— De  injuriA— Usury — Duplicity.     Washhourn  y.  Burrows 

605 
And  see  Jurisdiction,  1 ;  Payment,  X. 

POOE  LAW— 1.  Poor  rate  —  Property  rateable  —  Exemption  — 
Scientific  or  literary  Society  —  Society  supported  by  voluntary  con- 
tributions—Library— Rules  providing  that  subscribers  shall  receive 
no  dividends — Provisions  for  transfer  of  shares  and  distribution  of 
property  on  dissolution.     Churchwardens  of  Birmingham  y.  Shard       .     523 

2.  Assessment  —  Order    of    Poor    Law   Commissioners  — 

Order  of  guardians — Discretion  as  to  mode  of  raising  rate— Invalid 
order— Certiorari— Poor  Law  Amendment  Act,  1834  (4^6  Will.  IV. 
c.  76),  8.  106.     B.  Y.  Overseers  of  Bangor 213 

3. Rateable    value— Brickfield — Rent — Royalty    on 

bricks  produced— Net  annual  value  of  land— Amendment  of  rate.  H, 
V.  Weithrook 248 

4. Water  Company — Works  and  pipes  extending 

into  several  parishes — Apportionment,  principle  of.  B,  y.  Ot^rseers  of 
Mile  End  Old  Town 268 
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POOB  LAW— 5.  Poor  rate  —  Validity  of  rate— Distress  warrant — 
Liability  of  one  of  several  joint  occupiers— Publication —Notice  of 
allowance  of  rate — Form  of  declaration  at  foot  of  rate — Mandamus. 
Paynter  Y,  lieg oil 

6.  Settlement  —  Order    of    removal  —  Derivative    settlement — 

Examination — Marriage  of  pauper's  father — Omission  of  place  of 
marriage — Certificate— Occupation  of  tenement — Grounds  of  appeal, 
sufficiency  of.     It,  y»  Inhabitanta  of  Martou'Cum-Orafton         ,         .         .     564 

PORTION.    i5««Will,  17. 

POWEB — Execution— Special  power — Exercise  by  gift  of  residue  by 
will  to  objects  of  power.     Elliott  v.  Elliott 8-S 

PRACTICE— 1.  Decree — ^Reference  to  Master — Evidence  in  Master -s 
office— Objection  that  Master's  report  not  warranted  by  evidence — 
Notice  to  Master  of  evidence  on  which  party  intends  to  rely.  Wilsot*  v. 
Wil9on 12S 

2.  Fund  in    Court— Assignment — Notice — Priority— Order    and 

disposition.    Matthews  v.  Oabb ,15 

8.  Parties— Covenant— Joinder  of  joint  covenantee,   who    had 

disclaimed.     Wetherell  y.  Laugstoti 794 

4.  Specific  performance — Husband  and  wife — Wife  im- 
properly added  as  defendant.    Muaton  y.  BracUhaw    ....       58 

5.  Setting     aside    judgment  —  Appearance    by    unauthorised 

solicitor— Acceptance  of  appearance— Costs.    Bayley  v.  Backland    .     573 

PRINCIPAL  AND  AGENT — Payment  by  agent — Evidence  of  pay> 
ment — Appropriation — Agency — Pleading.    Hills  v.  Mtsuard    .        .     285 

PRINCIPAL  AND  STTRETY— Guaranty— Ambiguity— Evidence  to 
explain  document — Pleading — Amendment  of  claim.     OMsht*le  y.  Swan 

623 

PROHIBITION— 1.  County  Court— Small  Debts  Act— <<  Cause  of 
action" — Dividing  claims — Several  actions  brought— Entire  demand 
exceeding  £20.     In  re  Aykroyd 729 

2. Landlord  and  tenant— Allowance  of  rates— Provi- 
sions of  local  Act— Corporeal  or  incorporeal  hereditaments.  In  rr 
Knight S57 

RATE — 1 .  Paving  rate— Property  rateable— Construction  of  statute — 
Yard  at  back  of  houses  fronting  H.  Street  held  to  be  within  H.  Street. 
Baddeley  v.  Gingell 683 

2.  Poor  rate.     See  Poor  Law,  1—5. 

RECEIVER — Petition  for  payment  by  stranger  to  suit— Locus  standi 
— Jurisdiction.     NeateY.Pinky  122;  Wastelly,  Leslie      .         .         .         124,  i«. 

RESTRAINT  OF  TRADE.    6>e  Contract,  I. 

REVENUE— 1.  Excise— Information— Penalty— Purchase  of  spirits 
from  unlicensed  distiller  and  without  permit— Sweet  spirits  of  nitre — 
Definition  of  "spirits."    Ait, -Q en,  \,  Bailey 672 

2.  Legacy  duty — ^Devise  in  trust  to  convey  among  beneficiaries 

— Power  of  sale-"  Real  estate  directed  to  be  sold."     Att,-Gen,  y.  Simct/a- 

841 
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VSVSimS— 3.  Legacy  duty — Probate  and  legacy  duty — Mortgage— 
clc — ICerger.     Swubey  y.  Swabey 32 

4.  Sufficiency  of  stamp — Improved  value  of  land — Value 

reased  \yj  building  between  owner's  death  and  grant  of  administra- 
n.      J}€J€  d.  JiicharfU  Y,  Evatis  .         .         .         .         .         .         .         .401 

5.  Stamp  duty — ^Agreement — Subject-matter  of  value  of  £20 — 

;reeineiit  to  give  up  house  and  goodwill  for  £7 — ^Undertaking  not  to 
rry  on  similar  business  —  Penalty  —  Forfeiture  of  £20  on  breach. 
ttihertou  V.    Vaityhan .211 

6. Allotment  of  shares  in  Company —Letter  of  allot- 

ant  held  not  to  require  an  agreement  stamp.     Vollam  v.  FUtcher  .    580 

SAXiS  OF  OOODS—l.  Acceptance — Sale  by  sample— Acts  changing 
indition  of  goods — ^Unpacking— Seasonable  time  for  examining  bulk. 
trtU  V.  Puyh 220 

2.  Company — Provisional  committee — Liability  of   member  of 

rovisional  committee  for  work  ordered  before  he  joined  committee — 
.doption  of  contract — Goods  bargained  and  sold — Property  in  goods — 
aynaent  by  instalments.    Dealt  y.  MouU     .....        ^   567 

3.  Gh>ods  not  equal  to  sample — Refusal  to  accept — Recovery  of 

mount  of  bill  of  exchange  accepted  for  price.     See  Money  Counts,  2. 

4.  Growing  crops — Interest  in  land — Construction  of  contract — 

Jovenant — Usury — Pleading.     Waahbourn  v.  Burrows  .        .         .     605- 

SCHOOL.     See  Charity  and  Charitable  Trust,  1. 

SEDUCTION.    See  Master  and  Servant. 

SETTLEMENT  (MARRIAGE) — 1.  Extinction  of  settlement— Con-^ 
version — Election — Possession  of  title  deeds  by  husband.  Davits  v.. 
Ash/ord 11 

2.  Income  —  Separate    use  —  Restraint    on    anticipation.      See 

Husband  and  Wife,  3. 

SETTLEMENT  (VOLUNTARY)— Assignment— Transfer  of  shares— 
Formalities  not  complied  with — Trust.     Starte  y.  Law       .  .      27 

SHARES  —  Sale  of  —  Non-delivery  —  Damages  —  Usage  of  Stock 
Exchange.    Ste  Contract,  3. 

SHERIFF— Action  against — Negligence  —  Withdrawal  of  levy  on 
notice  of  landlord's  claim  for  rent— Evidence— Non-production  of  lease 
of  premises.     Auyustien  y^  Challis BTO* 

SHIP  AND  SHIPPING— 1.  Bottomry  bond— Hypothecation  for  cost 
of  necessary  repairs — Repairs  in  excess  of  value  of  ship  and  freight — 
Contribution  by  shipper  of  goods — Implied  indemnity  by  shipowner — 
Authority  of  master  of  ship — Pleading.     Duncan  v.  Benson  754 

2.  Breach  of  contract  to  carry  g^>ods— Foreign  law — Goods  con- 
fiscated by  Customs  authorities  in  foreign  port — Decree  of  confiscation 
—Plaintiff  not  in  fault — Pleading.     Spenct  y.  Chodwick       .        .        .417 

3.  Charter-party— Time  of  sailing,  when  material— Warranty- 
Condition  precedent.     Ollive  v.  Booker 69& 

4.  Supercargo  —  Agreement  —  Commission  — '  *  Net  proceeds  "  — 

Sums  actually  realised  after  deducting  bad  debts.    Caine  v.  Uorsfall    748. 

SLANDER.     See  Defamation. 


880  INDEX.  [b  e. 

SOLICITOB— 1.  Articled  clerk— Death  of  clerk  within  one    montb 

after  articles — Beturn  of  premium.    InreThomp9on  .        .         .         .     *^*<> 

2.  Costs — ^Delivery  of  unsigrned  bill  of  costs — ^Account — Set-off- 
Bight  of  solicitor  to  credit  of  amount  represented  by  unsigned  bill 

Hurrison  v.  Turner -lii-l 

3. liien — Lien  extends  to  articles  delivered  to  solicitor  fcr 

purpose  of  being  exhibited  to  witnesses  on  trial  of  action.     Fristr^l  v. 
Kiinj •' 

4.  Negligence— Conduct  of  proceedings— Issuing  writ  to  9srct 

Statute  of  Limitations — Neglect  to  file  writ — Omission  to  comply  with 
practice  of  Court — Question  of  fact  for  Jury.    Hunter  v.  Caldwell       .     2tJ-5 

5.  Covenant    not    to    practise  —  Dissolution  —  Penalty.      >-' 

Covenant,  2. 

SPECIFIC  PEBFOBMANCE— Parties  to  suit— Husband  and  wife— 
Wife  improperly  added  as  defendant.    See  Husband  and  Wife,  1. 

STAJIP  DUTY.     See  Bevenue,  5,  6. 

STATUTE — 1.  Construction — Paving  Act— Bating— Yard  in  rear  of 
premises  fronting  H.  Street  held  to  be  ^'  within  the  street "  within  the 
meaning  of  the  Act.    Baddeley  y.  Oingell t»S:; 

2.  Metropolitan  Paving  Act  (67  Oeo.  III.  c.  xxix.) — Metal 

refuse — '*  Dust,  cinders  or  ashes."     Law  v,  Dodd        ....     So9 

3.  National  Defence  Act— Compensation  for  lands  taken. 

See  Lands  Clauses  Acts. 

STATUTES— 11  Oeo.  IV.  &  1  Will.  IV.  c.  66  (Infants'  Property  Act, 
1830),  s.  17.     See  Infant,  2. 

3^4  Will.  IV.  c.  27  (Beal  Property  Limitation  Act,  1833). 

8.  40.     See  Limitations  (Statute  of),  4. 

1^2  Vict,  c,  110  (Judgments  Act,  1838),  s.  13.     See  Judgment. 

6^7  Vict.  c.  73  (Solicitors  Act,  1843),  s.  37.     See  Costs,  3. 

STOCK— Sale  of— Foreign  bonds — Contract — Statute  of  Frauds— 
"  Bought"  and  **  sold  " — Contract  to  deliver.    Ilestltine  v.  Siggers    .    862 

TENANT  FOB  LIFE— Income— Bonus  on  stock.     See  Estate. 

TBXJST— 1.  Fund  in  Court— Assignment— Notice— Priority — Bank- 
ruptcy of  assignor — Order  and  disposition.     Matthews  v.  Gabb  .        .      15 

2.  Parent  and  child — Investment  of  stock — Direction  to  invest 

in  joint  names  of  husband  and  wife  for  benefit  of  infant  son— No  declara- 
tion of  trust — Dividends  received  by  father — Stock  held  to  form  part  of 
father's  assets  at  his  death.     Smith  v.  Warde 16 

3.  Secret  trust — ^Devise  by  will— Trust  for  benefit  of  alien- 
Illegality— Communication  to  majority  of  trustees— Acknowledgment 
of  trust.     Jhirney  v.  Macdonald 5 

VENDOB  AND  PXJBCH ASEB— 1 .  Breach  of  contract— Damages— 
Expenses  of  investigating  title — Costs  due  to  purchaser's  solicitor. 
Richardsmi  v.  Chosen oOO 

2.  Bestrictive  covenant — Notice — Several  intermediate  sales  of 

property — ^Privity  of  contract— Constructive  notice  of  original  contract 
— Injunction.     Mann  v.  Stephens 101 
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TTSNDOB  AKD  PUB0HA8ER-3.  Vendor's  Uen  — Title  deeds— 
"Vendor  who  has  conveyed  legal  estate  has  no  lien  on  title  deeds  for 
ixxipaid  purchase-money.     Ooode  y.  Burton 633 

WASTB — 1.  Married  woman— Tenant  fbr  life — Condition— Liability 
for — ^Waste  committed  by  husband.    Kingham  y.  Lte  ....     103 

2.  Ornamental  timber— Injunction— Ornamental  timber  protected 

'tlLough  mansion-house  had  been  pulled  down.    Morris  y.  Morn's  132 

WILL— 1.  Annuity— Bent-charge— '*  Clear  of  all  taxes  and  deduc- 
tions "—Whether  firee  of  income-tax.     Wall  \.  Wall    ....     137 

2.  Charge  of  debts  and  legacies— Legacies  and  annuities  charged 

on  real  estate — Personal  estate  not  exempted.    Davies  v.  Ashford    .       11 

3.  Construction— Devise— '<  Issue  "  construed  '<  children."    Lyon 

V.  Cotmrd 81 

4.  "Or"  construed  "and."    Parkin y.  Knight         .  21 

o.  Besiduary  legatee — Legacies  charged  on  real  estate- 
Appointment  of  person  as  residuary  legatee  followed  by  legacy  to 
another.    Evan»  t.  Crosbie 158 

6.  Second   cousins  —  First  cousin  once  removed  held  not 

entitled.     Corporation  of  Bridgnorth  y.  Collins 153 

7. Survivorship  —  "  Survivor    or    survivors  "  —  Period   of 

vesting.    Dorville  y.  Wolff 136 

And  see  Turing  y.  Turing 47 

8.  "  Survivors  or  survivor  "—Bstate  in  possession— Vesting. 

Leey.  Stone 820 

9. "Surviving" — Period    of     ascertaining   survivorship. 

Wat»on  Y.  England 1 

10.  Uncertainty  — Devise  —  Codicil — Clear   description    of  • 

occupation  held  to  prdVail  over  uncertain  description  of  quantity. 
Doe  d.  Renow  v.  Ashley 472 

11.  — ^ Qift    of  money  "vested  in  a  Swedish  mortgage 

security  " — Several  sums  invested  in  different  Swedish  mortgages— All 
mortgages  answering  description  held  to  pass.    Richards  y.  Patteion    131 

12.  Devise— Estate  tail — Devise  to  "  first  son  of  my  said  son 

A.  J."— Gift  over  in  default  of  '  <  such  issue."    Doe  d.  Harris  y.  Taylor    486 

13. Secret  trust — Communication  to  majority  of  trustees — 

Acknowledgment — Illegal  trust — Trust  for  benefit  of  alien.  Bumey  y. 
Macdonald 5 

14.  Election— Married  woman — Legacy  on  condition  of  relin- 
quishment of  reversionary  chose  in  action  under  marriage  settlement. 
Wally.  Wall 137 

Id.  Legacy— Next  of  kin  bearing  testator's  surname— Change 

of  name  by  marriage — Legatee  entitled.     Carpenter  y.  Bott   .  161 

16.  Besidue— Life  interest— Conversion— Leaseholds— Eigoyment 

in  specie — Special  direction  for  application  of  rents— Bequest  held  not 
specific.     Chambers  y.  Chambers        .         .        *. 56 

17.  Portion  —  Charge  of  debts— Estates  charged  with  portions 

sold  to  pay  testator's  debts— Bight  of  younger  children  to  charge  an 
estate  devised  to  heir  equal  in  amount  to  proceeds  of  estates  sold. 
Lfgh  Y.  Legh 44 
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WILL— 18.  Uncertainty — Charitable  legacy — Gift  to  ininfttas  for  tixne 
being  of  hospitals  in  vicinity  of  0.  whose  yearly  income  should  not 
exceed  £25 — ^Fund  not  specified— Bequest  held  void.    Flint  y.  Warren     165 

19.  Vesting   of  legacy  —  Period   of  vesting  —  Remainder  — 

Joint  tenants — ^Absolute  interest.     Scott  y.  Scott 14 

20. "  Or "  construed  "  and."     Parkin  v.  Knight  21 

21. Tenants  in  common  —  Survivorship  —  Cross-re- 
mainders.   Parkin  v.  HodgJdmon S5 

WOBDS—' '  Hereditaments."    See  Judgment. 

"  Net  proceeds."    See  Ship  and  Shipping,  4. 

"Or."     6'feWill,  20. 

**  Spirits."    See  Bevenue,  1. 

"  Surviving."    See  Will,  9. 

*' Survivor  or  survivors."    Set  Will,  7,  8. 
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